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1.

M. STATEMENT OF FACTS

A. CLAIMANT’s Investment
i. The VanCal Joint Venture

In 1997 CLAIMANT, together with SFCDC and several@urnian nationals, established a
joint venture, VanCal, under the laws of Calpuroigrovide mobile communication services
within the territory of Calpurnia under the “Vangdanternational” trademark.

CLAIMANT holds a 31% interest in VanCal, in the forof a 30% interest in its own name,
and an additional 1% registered in the name of Mancesca Pescara, who holds it in trust
for Vanguard CLAIMANT's participation in VanCal was of paramatimportance to foster
the mobile telecommunication industry in Calpurridy separate contracts, CLAIMANT
provides technical assistance and trademark lingnshanagement skills and personnel to

VanCal?
ii. VanCal's Share Capital

Apart from Vanguard’'s 31% interest, VanCal's shaapital is currently composed as

follows:

- SFCDC holds 30% directly. It also holds on depasitl votes a further 22% interest
registered in the names of several hundred indalglur herefore, SFCDC controls a
52% aggregate stake in VanCal.

- The remaining 17% is held directly by other Calpamns.

iii. CLAIMANT’s Leading Role in VanCal

Between 1997 and 2003, Vanguard played a significemagement role in VanCaiyhich
started to wane in late 2003 due to a radical asgeof State influence which became

noticeable throughout 2004. Until November"1@005, Vanguards’ two representatives in

1 CLA-Abst., 78.
2 CLA-Abst.,T9.

3 1d.

4 CLA-Abst., 11.



the Board were Ms. Pescara and Mr. Neil ShepHesaithough, by February {72005 Mr.
Rindler was appointed as their attorney-in-faboreover, until November 2004, Vanguard

appointed VanCal's Managing Director, an vested phsition in Ms. Pescafa.
B. New Public Policy

The execution of the Calpurnia-Gaul BIT, togethethwthe formerly favorable climate
offered by Calpurnia to foreign investment, had cemaged Vanguard to invest in that

country. However, as from December 2003 —subseduettie overwhelming CCC's victory

in the parliamentary electionsCalpurnia’s relations with capital-exporting cities began to

deteriorate, leading to a mounting diplomatic ditrawith Gaul® Starting in late 2003,
Calpurnia implemented a series of policies aimedegiriving CLAIMANT of the use and
benefit of its investment, including unsubstantiatecusations of espionage against Gaul
which generated a negative image and reaction tisv@aulois citizens and investmetits.

One of the ways pressure was exercised against I@ANIT’s investment was through a
persistent harassment towards its key represeasatithis had many faces, including police
searches, pickets, and regulatory harassment, whiehe politically motivated, and

constituted, in the aggregated, a policy of harasgm
i. Police searches

On December ¥, 2003, June & 2004 and July 1% 2004, Calpurnian police authorities
conducted three unwarranted searches at the hanegat Personnéf:

Lacking any valid justification, RESPONDENT allegéal have acted underericulum in
moral? The record shows that these allegations condiitoite a mere excuse, as six months
passed between the first and second searches.cobsled with the fact that no charges were
ever filed against Expat Personnel, clearly evidsnthat police actions were part of an

orchestrated operation against Vangudrd.

5 Clarifications-2, No.1.
6 Calendar, 11/15/2004.
’ Calendar, 02/17/2005.
8 calendar, 11/15/2004.
® CLA-Abst., 112
0.
1 CLA-Abst., 117.
12
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10.

11.

12.

13.

14.

On December'® 2003, June@and July 1%, 2004, respectively, the CSD issued three press
releases containing allegations of espionage byaExRersonnet! Their inflammatory

language naturally entailed a strong bias agaiast Gationals.
ii. Pickets at Ms. Pescara’s Home

CSD’s actions agitated public sentiment towards géamd and its key personréland
caused the violent pickets on Ms. Pescara’s homdaonary 1-2, March 15-17, June 5-7,
July 17-19, and October 25-28, 2004, respectifelfhe CCC’'s Women's League’s
organization of these pickets was part of the Qaljpm widespread policy of harassméht.
RESPONDENT wrongly alleges that the pickets werendomted in a“non-violent
manner.™® However, these so-called non-violent pickets weseducted during day and
night*® by picketers brandishing signs that réAdWOMAN’s PLACE IS ON THE HOME-
GO HOME!,” and“SPY IN YOUR OWN BACKYARD#"so close to Ms. Pescara’s home
that they were audible from insidk.

Furthermore, the picketers prevented vehicle actesand from the property, forcing
anyone entering the premises to walk through tlgeyamob.

Even though the pickets implied a threat to Ms.cRess physical securify, and that she

desperately called to report the situation, thécpalimply refused to assist Hér.
ili. Regulatory Harassment

In September 2004, the immigration authorities seflito renew Ms. Pescara’s business

vis&®® alleging that a tourist visa would be enough teee€alpurnia and perform her reduced

4 Calendar, 12/08/2003, 06/04/2004 and 07/17/ 2004.
15 CLA-Abst., 17.

169,

7d.

181d.

19 Clarifications-1, No.19.
20 CLA-Abst., 117.

2! Clarifications-1, No.109.
2yq.

B,

24 CLA-Abst., 117.

25 CLA-Abst., 118.



15.

16.

17.

18.

19.

20.

duties in VanCaf® However, at the time of the application, Ms. Pescaas still acting
Managing Director of VanCal. No changes in the scop her activities had taken place
which justified a departure from the former immigpa policies adopted consistently
throughout CLAIMANT’s investment.

Evidently, only through an orchestrated multi-ager@ampaign, could the immigration
authorities be aware that Ms. Pescara would scavelder Managing Director position in
VanCal.

Under the immigration regulations of Calpurnia,risuvisas only permit short-term business
visits 2’ and it is rather unclear whether a person in MsscBra’s position would, under a
tourist visa, be allowed to perform the duties iisgfliof her in VanCal even afteraving her

position as Managing Director without breachinglajple immigration regulatior?s.
iv. Hostility towards CLAIMANT

The government-induced climate of hostility towdBadulois nationals in Calpurnia forced
Vanguard’s Expat Personnel to leave Calpurnia etetid of 20037 This situation severely
hampered its ability to preserve the value ofriteestment as it interfered with CLAIMANT’s

control, management and enjoyment.
C. The New Policy in Practice: VanCal's Internal Affairs

Also, several measures taken or induced by Calpwyithin VanCal detrimentally interfered
with CLAIMANT’s investment.

Since October 200¥, RESPONDENT, abusing its majority stake within Vah@rough the
voting power vested in SFCDC, began to implemeatéw government’s policy in VanCal,
causing the company’s organs to take certain aewsthat ultimately deprived Vanguard
from its investment.

Dr. Swift's appointment to the Board, alongsidesottmembers of the State Fund, was one of

the measures induced by the new government’s ptHigg will be further discussed, certain

%6 CLA-Abst., 118 and RESP-Abst., 118.

27 Clarifications-1, No.6.

2q.

29 CLA-Abst., 117 See alsoClarifications-2, No. 50-51.
30 calendar, 11/14/2004.
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21.

22.

23.

24.

25.

decisions and statements by Dr. Swift demonstratelie was appointed by RESPONDENT
to put the interest of Calpurnia before the inteye$ VanCal and it shareholders.
RESPONDENT also interfered with CLAIMANT’s controlver its investment by ousting
Ms. Pescara from her position in the Board, praagnCLAIMANT from controlling
managerial decision&.

During 2005, SFCDC made every effort to avoid mgkamy of the payments VanCal owed
to CLAIMANT. These efforts reached a climax when AIMANT was informed by Mr.
Korchnoi on, May 2%, that VanCal would not pay any sums to foreigmshalders due to an
alleged diplomatic dispute between Gaul and Calpiifn

Shortly afterwards, Ms. Pescara filed a claim inpGeia seeking an order to have the
dividends on her 1% stake in the company transletoeher bank account in GalflThe
Court summarily dismissed her application underuh®unded argument thais. Pescara,
as mere nominee, has no interest in the sharehwldimd therefore lacks standing to bring
this action”3® However, Ms. Pescara was the rightful owner of 1P interest in VanCal,
even if she held it in trust for a third-party bédeary,® and the fact remains that the
company never made payment of those dividends torieign shareholders, in clear violation
of its applicable treaty obligations.

On November 2005, during a VanCal Shareholders’tiMge CLAIMANT was prevented
from exercising its voting rights by an unlawfufusal to accept the proxies held by one of its
representative%?. Indeed, on October™s 2005, CLAIMANT issued proxies in favor of Mr.
Rindler to exercise its rights in the Shareholdétseting scheduled for October™,12005.
These proxies were issued with all the formalitiest had always been accepted in previous
meetings®

The October 1“1, 2005, Shareholders’ Meeting was adjourned untvésnber 2@, 2005%°
The adjournment was used to introduce an issueemgenda: the ousting of Ms. Pescara
from the Board® At the beginning of the meeting, the proxies hiejdMr. Rindler were
unlawfully rejected, on the basis that they hadnb&sued for the October “12005,

82 Calendar, 11/16/2005.

33 Calendar, 05/27/200%ee alscCaldendar 04/22/2007.

34 Calendar, 06/14/2006.

%5 1d. See alscClarifications-2 No.4-5.

36 Clarifications-2, No.4

87 Calendar, 11/16/ 20055ee alscCLA-Abst., 115; and, Clarifications-2, No.20.
%8 Calendar, 10/05/2005.

%9 Clarifications-1, No.8.

40 Clarifications-2, No.36.
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27.

28.

29

30.

31.

meeting** Calpurnian law only requires that the proxy shostate the event for which it is
issued?? which had remained the same, as the meeting Hgcbean adjourned for this new
date?®

The rejection of the proxies had been carefullyhpé&l by SFCDC to prevent CLAIMANT
from voting, and therefore to reach the requiregbnitgt to vote Ms. Pescara off the Bodfd.
Moreover, since November 2005, in furtherance ef @ICC’'s mandate, Dr. Swift instructed
Mr. Korchnoi to cease sending any information rdgey VanCal's business operations to
CLAIMANT, as had been the consistent practice sie@7+°

This decision implied that CLAIMANT could only acge VanCal's information by
inspecting it in VanCal's offices in Calpurriaand purported to prevent CLAIMANT from
accessing information since, by that time, it hadrepresentatives in Calpurnia as security

concerns had caused its Expat Personnel to leaveotimtry.

. On September 2006, in an attempt to escape lwlalitits unlawful behavior, the Chairman

of the Board wrote to CLAIMANT that the dividendadhbeericredited on VanCal's books
to Claimant’'s account® It should be noted that neither VanCal's ArtickfsAssociation,
nor Calpurnian Law authorizes the company to créiditiends to a shareholder’s account on
the company’s books instead of actually paying thgtm

These measures destroyed Vanguard’s investmentINTANT, after concluding that the
presence of its representatives at meetings wdstiéity”, decided to definitively withdraw

them from the Boarff’
D. Notice of Dispute to Calpurnia

On February 8, 2007 CLAIMANT formally notified Calpurnia of thexistence of a dispute
through a letter to Mr. Poe, a State offitiaind SFCDC’s Chairmahand requested Mr. Poe

to convey the notice of dispute to his superiorthiwithe Calpurnian government, including

41 RESP-Abst., 113.

42 Clarifications-2, No.20.

43 Clarifications-1, No.8.

44 Clarifications-1, No.3See alscCalendar, 11/16/2005.
“5 Calendar, 04/22/2007.

48 d.

47 Calendar, 09/28/2006.

48 |d.Clarifications-2, No.13.
49 Calendar, 10/23/2006.

%0 Clarifications-2, No.18.

*1 Clarifications-2, No.52(b).



any relevant government ministéfsMr. Poe’s so reaction was to reply that there was

nothing that they, as a public entity, could®do.

32. On July 3%, 2007 Vanguard filed its request for arbitratioithwCSID.>*

AV JURISDICTIONAL ISSUES

A. The Tribunal Has Jurisdiction

33. CLAIMANT submits that the Tribunal has jurisdicti@s: (i) all jurisdictional requirements

34.

35.

36.

under both the ICSID Convention and the CalpurreadiGBIT have been met; (ii)
CLAIMANT complied with Calpurnia-Gaul BIT Art.11;ii{) the MFNC in the Calpurnia-
Gaul BIT permits the application of the negotiatjperiod set forth in other BITs, including
especially, the Calpurnia-Flatland BIT; (iv) CLAIMMT would in any event be entitled to
resort to ICSID arbitration directly as Calpurnigglitical context would make any amicable
negotiations futile; and, lastly, (v) CLAIMANT didot trigger the fork-in-the-road provision
in the Calpurnia-Gaul BIT.

i. Jurisdictional Requirements Were Met

ICSID jurisdiction is determined on the basis obtsteps, namely, the ICSID and Calpurnia-
Gaul BIT requirements, respectiveRCLAIMANT complied with both sets of requirements.

1. CLAIMANT Has Standing under the ICSID Convention

ICSID Convention Art.25(1) sets forth the jurisdbetal requirements of ICSID arbitration.

The jurisdiction of the Centre shall extend to &gal dispute arising directly out
of an investment, between a Contracting State rfgrcanstituent subdivision or
agency of a Contracting State designated to thetr€dyy that State) and a
national of another Contracting State, which theigsto the dispute consent in
writing to submit to the Centre. When the parti@veh given their consent, no
party may withdraw its consent unilaterally

CLAIMANT’s submissions meet all of the above-mengd requirements.

52 calendar, 02/05/2007.

53 Calendar, 02/21/200%Bee alspClarifications-2, No.13.
** Calendar, 07/31/2007.

%5 Waibel, p.719.



37.

38.

39.

40.

41.

42.

43.

1.1. There Is a Legal Dispute

In the words of the Executive Directors’ Report, &egal dispute to exist:

[It] must concern the existence or scope of a leigat or obligation, or the nature
or extent of the reparation to be made for bredehlegal obligatior?®

In this connection, the.E.S.Itribunal found that:

The wording must be understood in its broadesteseliscovers all questions
relating to conclusions based on the claims ofargy against the other by virtue
of legal rules, whether they are based on a cdantraia law?>’
As stated in a wide array of decisiofisa dispute of legal nature exists when an obligatio
under International Law is allegedly breached. [Egal nature of the present dispute is based

on Calpurnia’s breaches of Calpurnia-Gaul BIT psais.

1.2. The Dispute Arises Directly out of CLAIMANIFgestments

The link between the legal dispute and the investniee found in Calpurnia’s breaches of
Calpurnia-Gaul BIT that severely affected CLAIMANSTihvestment.

The tribunal inSalini v. Morocco held that the notion of “investment” implies: a stantial
contribution, a certain duration over which the jpod is implemented, a sharing of the
operational risks, and a contribution to the hdateSs developmertt® As these elements may
be closely intertwined, they should be examinethéir totality®°

Even if not binding in natur®, the so-called “Salini Test” was followed by mar@SID
tribunals in construing the notion of “investmeR®In the instant case, applying the “Salini
Test” leads to the conclusion that CLAIMANT madeiavestment in the terms of the ICSID
Convention.

First, CLAIMANT substantially contributed in VanCai terms of know-how, trademarks,

personnel and in financial terms. Further, CLAIMANi&s participated as a shareholder in

%6 Executive Directors’ Report,26.

> E.S.I,18.

58 Biwater, 1232:Continenta) 167;Suez 134-37:Lancq 147;GasNatural, 123;Camuzzi143:JandeNul, §74.
59 salini v. Moroccef199.

€0 E.S.I,113.

®1 Biwater, 1312.M.C.I., 165.

62 Bayindir, 130:L.E.S.I, 113;Saipem 199.



44,

45.

46.

47.

48.

49.

50.

VanCal®® since its establishment and during the developmefit the mobile
telecommunication industry in Calpurnia.

Second, regarding the duration of the project, QIANT made its investment in 1997,
and played a major role in VanCal's management| @04, when acts attributable to
Calpurnia interfered with its projected long-temvéstment, depriving it of its valfa.

Third, CLAIMANT shared operational risks, not onbBs a shareholder but also as a
trademark, technology and know-how provider. Irt,faclight of RESPONDENT’s conduct,
each of these risks resulted in a loss to CLAIMANT.

Finally, CLAIMANT especially contributed to the emmmic development of Calpurnia. The
tribunal in L.E.S.I. understood that often this condition is alreadgluded in the three
classical conditions set out in the “Salini TSt but, even if considered in isolation,
CLAIMANT contributed to upgrading Calpurnia’s teamunications infrastructure.

Other tribunals added the requirement of regularftprofit and returr®’ In the instant case,
even if remaining unpaid to this date, dividendsevdeclared in VanCal from 2004 to
2007

Thus, CLAIMANT's investment has complied with afithe aforementioned elements.

1.3. The Dispute Is Between an ICSID Contractimgesand a
National of Another Contracting State

At the date of submission of the dispute to ICSTJpurnia remained a party to the ICSID
Convention’®

CLAIMANT is a Gaul national® Gaul is also a party to the ICSID ConventldrHence,
pursuant to Art.25(2)(b) CLAIMANT is a “National @&nother Contracting State”.

1.4. The Parties Have Consented in Writing to Submei Dispute to
ICSID Arbitration

83 CLA-Abst., 19.

64 CLA-Abst., 18.

5 CLA-Abst. 711.
LE.S.I, 113(v).

57 Biwater, 1237.

58 CLA-Abst., 114.

8 Clarifications-1, No.14.
0 CLA-Abst., 15.

! Clarifications-1, No.14.



51.

52.

53.

54.

55.

Calpurnia’s offer to arbitrate is contained in Galpa-Gaul BIT Art.11(2). CLAIMANT
accepted this offer by submitting the request fiiteation on July 3%, 200772 As held by

AzuriX?® andGeneration Ukrainé? among others: this constitutes “consent in writing”.

2. CLAIMANT Qualifies for Protection under the CalpuarGaul BIT

2.1.CLAIMANT Is a Protected Investor

Calpurnia-Gaul BIT Art.1(2)(b) defines an “Investas:

Any legal person such as company, corporation, ,fibusiness, association,

institution or other entity constituted in accordarwith the laws and regulations

of the Contracting Party and having its seat withmterritory of that Contracting

Party.
The Calpurnia-Gaul BIT protects “investments” mdxe“investors” of the two contracting
States, Calpurnia and Gaul, in the “territory” bé tother contracting State. Art.1(4) of the
Calpurnia-Gaul BIT defines the “Territory” of Gaak all the Federated States of Gaul.

Hence, CLAIMANTIs a qualifying Gaulois investor in Calpurnia.

2.2.CLAIMANT's Investment Is Protected

Calpurnia-Gaul BIT Art.1(1) defines an “Investmens:

Every kind of assets and more particularly though exclusively... (b) shares,
stocks and debentures and other kinds of inteiestsompanies; (c) titles to
money or to any performance having an economiceyafd) intellectual and
industrial property rights, including rights witlespect to copy rights patents,
trademarks, trade names, industrial designs, sadeets, technological processes,
know-how and goodwiill.

The Calpurnia-Gaul BIT's definition of “Investmeni$ the broadest among similar general
definitions contained in other investment treafflSLAIMANTs investment falls within the

scope of Calpurnia-Gaul BIT Art.1, as it includes:

- 31% direct and indirect shareholding in Van€al:

2 Calendar, 07/31/2007.

"3 Azurix Jurisdiction 56.

74 Generation Ukraing(12.2-12.3.

S Impregilg 1108;Bayindir, 183;Biwater, 1253.
S Rubins p.292.

T CLA-Abst., 19.
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- Agreement with VanCal for technical assistanceisesy’®
- Trademark licensing to VanC4l:
- Returns related to these investments, which, patdwaCalpurnia-Gaul BIT Art.1(2)

shall enjoy the same treatment as the originalstments.
ii. CLAIMANT Complied with Calpurnia-Gaul BIT Art.11
56. Under Calpurnia-Gaul BIT Art.11(1):

Any dispute between an investor of one ContractPeyty and the other
Contracting Party concerning an investment in teeritory of the latter
Contracting Party shall, if possiblee settled amicably. [emphasis added]

1. CLAIMANT Notified Calpurnia of Its Intent to BeginAmicable
Negotiations

57. CLAIMANT effectively complied with the requirememtf notice under Calpurnia-Gaul BIT
Art.11(2) by serving the letter of February), 2007, addressed to a Calpurnian government
official, Mr. Poe®® thus giving Calpurnia notice of the dispute thatsa from the breach of

its international obligations toward CLAIMAN®.

2. Inthe Alternative, Notice of Dispute Is Not a ddlictional Prerequisite

58. Even if the Tribunal were to find that CLAIMANT didot fulfill the notice requirement, this
does not constitute a jurisdictional prerequigfte.

59. The purpose of the notice requirement is to alli possibility of an agreed settlement
before formal proceedind The African Holdingtribunal noted that the fact that the investor
has attempted to negotiate satisfied the notiicatequirement?

60. Indeed, CLAIMANT attempted to negotiate with Calpiar several times, in particular when

it requested to have the dividends paid in a prdggek accourt: and when it requested

8 CLA-Abst., 19.

"9 CLA-Abst., 18-9.

80 Clarifications-2, No.18.
81 Calendar, 02/05/2007.
82 Bayindir, 1100.

83 galini v. Morocco 20.
8 African Holding 1107.
8 Calendar, 05/21/2005.
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61.

62.
63.

64.

65.

66.

VanCal's Board to explain the legal basis for tleision not to pay any monies to foreign
shareholder&

However, in response to the first attempt, Mr. Km@i informed that any payment to foreign
shareholders had been susperfde@alpurnia remained silent with respect to CLAIMANT

second attempt.

3. As Calpurnia Refused to Negotiate, Amicable Setlem\Was Not
Possible.

Despite CLAIMANT's efforts to negotiate, it was nmssible to pursue amicable settlement.
The final set of negotiations was effectively temated on February 212007, when Mr. Poe
responded to CLAIMANT’s letter in the following tes: ‘there is nothing we can dd&®

In the words of th€MStribunal:

Provided the parties have had an opportunity tcagegn negotiations, and in
particular where the host State has shown no gil@ss to take this opportunity,
the registration period requirement must be deetmde satisfied. Moreover, it is
concluded, [the Contracting State] has sufferedwiticsuffer no prejudice [as a
result]®
CLAIMANT complied with the requirement set forth i@alpurnia-Gaul BIT Art.11, as,
despite its attempts at amicable settlement, it medpossible to negotiate and, therefore, the

negotiation period was to be deemed concluded.

iii. Alternatively, CLAIMANT Complied with the Negotiati ons Period Set
Forth in the Calpurnia-Flatland BIT

1. The Calpurnia-Flatland BIT Provisions on Amicablett®ment Are

More Favorable To Investor

Under Calpurnia-Gaul BIT Art.11 if an investmensglite cannot be settled amicably within

18 months the investor may submit the dispute ftoitration. Conversely, under the

86 Calendar, 06/05/2005.
87 Calendar, 05/27/2005.
8 Calendar, 02/21/2007.
8 CcMS 1122
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67.

68.

69.

70.

71.

72.

73.

Calpurnia-Flatland BIT, investors should pursuecamlie negotiations for two months before
submitting their claims to arbitratiofl.
The shorter negotiations period in the Calpurniait&hd BIT shows that Calpurnia grants

Flatland investors a more favorable treatment.

2. The MEN Provisions in Calpurnia-Gaul BIT Allow CLKIANT to

Invoke the Most Favorable Jurisdictional Treatment

Calpurnia-Gaul BIT Art.4(2), dealing with “Treatmtesf Investments”, states:

Investors of one Contracting Party shall be acabrioye the other Contracting
Party, as regards the management, maintenanceenjpgment or disposal of
their investments, treatment which is not less fmable than the Ilatter
Contracting Party accords its own investors orreestors of any third State,
whichever is the most favourable to the investor.

This allows CLAIMANT to rely on the more favorabieeatment afforded to investors from

third States. Negotiation periods constitute ncepxion.

As stated irSiemens

Access to [dispute-settlement] mechanisms is fatieprotection offered under
the Treaty. It is part of the treatment of foreigmestors and investments and of
the advantages accessible through a MFNR{C].

As far back as 1956, in thembatielos (Commissiomlecision it was recognized that MFNC
extended to matters related to protection of rights
Nearer in time, theMaffezini, Camuzzand Gas NaturallCSID tribunals found that MFN

treatment encompasses dispute-settlement providlons
The Maffezinitribunal stated that:

Notwithstanding the fact that the basic treaty aomig the clause does not refer
expressly to dispute-settlement as covered by th&t favored nation clause, the
Tribunal considers that there are good reasonittlede that today dispute-
settlement arrangements are inextricably relatedh& protection of foreign

investors... if a third party treaty contains proeis for the settlement of disputes
that are more favorable to the protection of theegtor’s rights and interests than

% Calpurnia-Flatland BIT, Art.7(1).

%! Siemens{102.

92 Ambatielos (Commissiom)107.

9 Maffezin|153-56,64Camuzzif28; Gas Natural §31.
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74.

75.

76.

7.

78.

79.

those in the basic treaty, such provisions mayxeneed to the beneficiary of the
most favored nation clause as they are fully corbfgawvith theejusdem generis
principle®*

The scope of the MFN can only be limited by the BEEIf. The Calpurnia-Gaul BIT clearly

includes dispute-settlement arrangements withirstope of its MENC.

2.1.MENC Interpretation

The MENC in Art.4(2) shall be construed in accoawith the rules of International Law as
expressed in Vienna Convention Art.3%, in good faith, under the ordinary meaning to be
given to the terms of the clause, in its particdantext and in the light of its object and
purpose.

Several tribunals, including those 8iemens®™ Camuzzi®® Suez?” and National Grid
applied this rule to interpret BITs, finding that ANCs encompass dispute-settlement

arrangements.

2.1.1 Terms of the MFNC

The need to settle disputes is implied in the plme@aning of the wording used in the
Calpurnia-Gaul BIT. Negotiations required when apdie arises are included among the
measures necessaries for theehagement, maintenance, use, enjoyment or dispb fie]

investment®®

The National Grid tribunal, in interpreting an MFNC similar to that Calpurnia-Gaul BIT,

found that an MFNC granting investors treatment less favorable_as regards their

management, maintenance, use, enjoyment or dispbair investment§° made it possible

for the investors to resort to arbitration undee tmore favorable dispute-settlement
provisions contained in third-party treati8s.
The Siemendribunal was also faced with similar wording. TRE=NC made reference to

investors’“activity in connection with investmentS? while the Protocol to the relevant BIT

% Maffezinj 1154,56.

% SiemensY80.

% Camuzzi 126.

9 Suez 154.

%8 National Grid, 80.

% Calpurnia-Gaul BIT Art.4(2).

10 yK-Argentina BIT Art.3(2).

101 National Grid 1979-93.

192 Germany-Argentina BIT Art.3(2).
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80.

81.

82.

83.

84.

85.

86.

stated that “activities” refered to the managememijntenance, use and enjoyment of an

investment That tribunal found that wording to be general amending a wide scope, and
concluded that a plain and contextualized readirtpeoMFNC does not limit the treatment to
commercial and economic transactions, which meentpractice, that exploitation and
management of investments include dispute-settleprecedures®®

The Sueztribunal also found that investors are entitledhtoless favorable treatment with
respect to dispute-settliement than that accordedrtbparty’s investors>*

For the above reasons, CLAIMANT submits that access more favorable amicable
dispute-settlement provision is implied by the plaiording of the MFNC in the Calpurnia-
Gaul BIT.

2.1.2 Context of the MFNC. BIT Object and Purpose.

The meaning of a term is not to be determined énathstract but in the context of the treaty
and in the light of its object and purpose. Asesldty the PICJ, the context is not merely the
article or section of the treaty in which the tesoturs, but the treaty as a whéfe.

Accordingly, the context of the MFN language in @iahia-Gaul BIT strongly implies that
dispute-settlement provisions are to be coverethbyMNFC. Art.5 provides an exhaustive
list of matters that the contracting States exauffem the MFNC in Art.4. Dispute-
settlement is not among them.

The absence of any reference to dispute-settlerpemtedures among these exclusions
reinforces the interpretation that the MFNC incleidéspute-settlement matters.

This interpretation is supported by several tridsih® In Siemensthe tribunal ruled that:

The need for exceptions confirms the generalityhef meaning of treatment or
activities rather than setting limits beyond wisasaid in the exceptiors’

In National Gridit was held that:

As a matter of interpretation, specific mention ai item excludes others:
expressio unius est exclusio altertd$

1% SiemengsY182-86,110.

104 5uez 155.

1%seeDraft Articles on the Law of Treatiep.221.
106 National Grid, §82; Siemens{85;Suez[63.

107 Siemensy85.

108 National Grid, 182.
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87.

88.

89.

90.

91.

92.

The very appearance of a listing of exceptions shdvat the broad scope of the MFNC
would otherwise extend to all possible investmeatters:®°

The purpose of Calpurnia-Gaul BIT, as expressedtsirtitle and preambl&? provides
additional support to CLAIMANT’s argument. It wasevdsed to_protectand promote
investments. In this context, it is difficult to m&in that the parties intended to limit the
scope of the MFNC beyond the express exceptiongiomed aboveé:! As clearly stated by
the SGS v. Philippinetribunal, it is legitimate to resolve misgivings BIT interpretation so
as to favor the protection of covered investméffts.

By applying the “object and purpose” principle, thH-NCs and the treaties that contain
them:

should be construed in a way that promotes invagtprtection by allowing more favorable
dispute settlement procedures to be incorporatedtire basic treaty though the MFENC in a

non-discriminatory way+>

2.2.Calpurnia’s Public Policy Would Not Be Affected

It should be noted that no public policy considiers are being overridden by the operation
of the MFNC* The lack of consistent}’ among the BITs entered into by Calpurnia leads
to the conclusion that the requirement of pursw@ngcable negotiations for eighteen months
cannot be considered a sensitive issue of econoarniareign policy conditioning Calpurnia’s
consent to arbitratioh?

RESPONDENT may be tempted to argue, following ttifeunhals inSalini v. Jordanand
Plama,that, to the extent thathe State has not given its consent to submitiendia ICSID,
such jurisdiction could not be invoked by relying MFNCs™’ It must be noted, though, that
the doctrine laid by these cases is inappositéenpresent case, as there is common ground
that RESPONDENT has agreed to ICSID jurisdictiomlemCalpurnia-Gaul BIT. In these

presents, the MFNC in Calpurnia-Gaul BIT is beiadled upon only to avail from a shorter

9 UNCTAD1, p.7.

110 praft Articles on the Law of Treaties, 12.

111 SiemensY81.

125GS v. Philippineq116.

113 Freyer&Herlihy p.63.

14 Maffezinj 162-63;Siemens{109.

115 Calpurnia-Flatland BIT Art.7; Calpurnia-Gaul BITtA11 and Clarifications-1 No.15-16.
116 Siemensy|105.

117 3alini v. Jordan{1102-119Plamaf183-184, 227.
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93.

94.

95.

96.

procedural step required under another BIT, withaftécting Calpurnia’s consent in writing
to submit this dispute to ICSID arbitration.

As has been said:

It is evident that some claimants may have triedxiend an MFN clause beyond
appropriate limits... But cases like Plama do not justify depriving &N
clause of its legitimate meaning or purpose in di@dar case. The MFN clause
is an important element to ensure that foreign stmes are treated on a basis of
parity with other foreign investors and with na@bmvestors when they invest
abroad*®

2.3.Irrelevance of Flatland’s Denunciation of the ICSOdnvention

The arguments above are not hampered by Flatlad@isunciation of the ICSID
Convention*® The Calpurnia-Flatland BIT contains a complex,isible provision dealing
with dispute-settlemenf? Flatland"s denunciation does not impede an invésion resorting
to arbitration after a two-month period, and CLAINMA merely relies on the shorter period
required to commence arbitration proceedings utiteeCalpurnia-Flatland BIT. By reason of
such divisibility, the fact that ICSID arbitrationay not be primarilyavailable under that BIT
bears no effect on CLAIMANT’s availability of ICSIPemedies under the Calpurnia-Gaul
BIT directly.**

In Plama, the claimant party relied on the doctrine laid twe Siemensand Maffezini
tribunals, as does CLAIMANT in these presents. malgzing such contentions, tlidama

tribunal concluded that:

[Iln none of these cases was it held that the désgattlement provisions in the

basic treaty are replaced toto by the dispute-settlement provisions contained in

the other treaty through operation of the MFN psimii in the basic treafy?
Consequently, claiming a benefit under an MENC dnggers the application of the claimed
benefit, but not of the whole clause or the whodaty. In this regard, th8iemengribunal

found that:

118 National Grid { 92.

19 RESP-Abst., 15.

120cf, «...may be submitted by the investor requestesita” (Calpurnia-Flatland BIT, Art.7) [emphasis added]
121 calpurnia-Gaul BIT, Art.11.2(b).

122 plama 1210.
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as a general matter, claiming a benefit by the aper of an MFN[C] does not
carry with it the acceptance of all the terms & treaty which provides for such
benefit whether or not they are considered bersfic the party making the
claim; neither does it entail that the claimingtgdras access to all benefits under
such treaty?

3. The Calpurnia-Flatland BIT Dispute-Settlement Regmients Are Met

97. The two-month negotiation period under the Calpasffiatland BIT was fully complied with,
since, between the date of notification on FebrB&hand CLAIMANT's filing of its claim
with ICSID on July 3%, 2007, almost six months elapsed. Consequentyreuirements of

the Calpurnia-Flatland BIT have been met.

iv. In the alternative, CLAIMANT Is Entitled to Submit the Dispute to
ICSID Directly.

98. Even if this Tribunal were to find that CLAIMANT dinot attempt to amicably settle the
dispute, it would still have jurisdiction over tlestant case since this requirement can be
overridden.

99. Several international tribunals have treated thecanfe negotiations as an admissibility
requirement —not affecting the consent- that cardiseegarded if the investor shows that
negotiation would have been futile or any attempnhegotiating would have failed. This
stance was adopted in the decisions rendered icetées oNicaraguat?* Ethyl*?® Lauder'®
andPanAmericart?’ among other&?®

100. In the same vein, the Tribunal Biwaterfound:

This six-month period is procedural and directory mature, rather than
jurisdictional and mandatory. Its purpose is moinipede or obstruct arbitration
proceedings, where such settlement is not possilflet did so, the provision

would have curious effects, including:

122 SiemensT109.

124 Nicaragua 1427-429.

15 Ethyl, 184.

126 auder, 11187, 190-191.

127 panAmerican 139.

128 nenadurisdiction 232;Continenta) 167; SGS v. Pakistan{184;Sedelmayerp. 82;Link-Trading Y6.
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- preventing the prosecution of a claim, and faycihe claimant to do nothing
until six months have elapsed, even where furtkmgoﬁations are obviously
futile, or settlement obviously impossible for aeasor*°
101. The tribunal inLaudef* found that if there is no evidence that the pantieuld have
reached a settlement, the insistence of a waitegog@ would amount to an unnecessary
excessive formalism, which would not serve anytlewite interests of the parties to the
dispute™®
102. In this regard, Prof. Schreuer states:

By the time a tribunal is ready to make a decisionjurisdiction, the period
prescribed for a negotiated settlement will norspndlave expired.... It would
hardly make sense to decline jurisdiction in aaittn when the waiting period
had passed in the interim. The only consequencsuoh finding would be to
compel the claimant to start the proceedings anelich would be a highly
uneconomical solutiof?

103. Given the climate of hostility towards Gaul invastoand the allegations by
Calpurnian officials that a dispute existed betweengovernments of Calpurnia and GHil,
it follows beyond doubt that Calpurnia was unwijito settle any dispute with CLAIMANT.
Thus, as has been explained above (see §IV.A.mBy, attempt at negotiating was futile.
Insistence on this requirement would go against MANT's legitimate interests. Hence,

CLAIMANT is entitled to have direct resort to ICSHIbitration.
v. CLAIMANT Did Not Trigger The Fork-In-The-Road Provi sion

104. Calpurnia-Gaul BIT Art.11 is a fork-in-the-road pision, which offers investors a
choice between submitting the dispute to domestigrts or to arbitration, but precludes
recourse to either option after the other has lobesen.

105. Investors are often involved in legal disputes. ldeer, not every appearance before a
court constitutes a choice under the fork-in-thadrgrovision. While some disputes may
relate in some way to the investment, they arenroessarily identical to “the dispute” within

the meaning of the BIT provisions. A large numbérl@GSID tribunals reached such

129 Bjwater, 1343.

130) quder, 19188-189.

131 auder, 7190.

132 5chreuer2, p. 248.

133 Calendar, 03/10/2005.
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conclusion:** For preclusion to operate, tribunals have apgi¢dple identity test, consisting
in identity of parties, of object and of cause ofi@n. If one of these elements fails to be
identical within the disputes, the fork-in-the-repuibvision is not triggered.

106. Furthermore, when an application before the ceuof ia defensive nature, it does not,
as a consequence, trigger the fork-in-the-roadigimv°

107. The record shows that two different applicationsenfded in Calpurnia.

108. CLAIMANT filed a legal action with the Constitutiah Court of Calpurnia in order to
(i) obtain a declaration that the searches in Efg@asonnel domiciles were unlawful, and (ii)
seek compensation for breaches to provisions gfu@aian domestic law?*® Unlike in the
instant case, the substantive standards of protedtom Calpurnia-Gaul BIT were not
invoked?®” Even if the parties to the dispute before the @wrimnal Court were the same
parties to the instant case, the cause of actidntla object involved are different. In this
regard, Prof. Schreuer writes that seeing anyzatibn of domestic courts as a choice under
the fork-in-the-road provision would put the inva@sin an intolerable position. The investor
would have to sit still and endure any form of Btjoe passively on pain of losing its access
to international arbitratioft®

109. In the case brought before the Commercial Courtpiduweies were Ms. Pescara and
VanCal, and the dispute concerned a request toVian€al transfer Ms. Pescara’s dividends
to her bank account in Gatiff No claim was made by Ms. Pescara under breachéweto
Calpurnia-Gaul BIT* Again, the triple identity test fails since therjess, the cause of action

and the subject matter involved are different fribeones of the dispute at hand.

B. Conclusion

110. As all jurisdictional requirements under the ICS@@nvention and Calpurnia-Gaul

BIT have been met, this Tribunal has jurisdictimerthe instant case.

134 Genin 111331-333CMS 180;0lguin 30; Lauder, 130;Middle EastCement §71;Azurix Jurisdiction 790;
Enron, 997-98.

135 CMS 1977-810ccidenta) 1160-61Enron, 197.

136 CLA-Abst., 117.

137 Clarifications-2, No.24.

138 Schreuer2, p. 249.

139 Calendar, 06/14/2006.

140 Clarifications-2, No.24.
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V. MERITS OF THE CASE

A. Calpurnian Organs’ Actions and Omissions are Attributable to
RESPONDENT

111. Calpurnian organs’ actions and omissions are atalle to RESPONDENT

according to ILC Articles Art.2, which states that:

There is an internationally wrongful act of a Statgen conduct consisting of an
action or omission:a) is attributable to the State under internatidaed, and b)
constitutes a breach of an international obligatibthe State.
112. The PC1J linked the creation of international resoility with the existence of an
“act being attributable to the State and descril@sdcontrary to the treaty right[s] of another

State.™*! As Prof. Crawford stated:

[T]he general rule is that the only conduct attrdal to the state at the
international level is that of its organs of goveent, or of others who have acted
under the direction, instigation or control of thosrgansj.e. as agents of the
State!*
113. As discussed below, Calpurnia’s revised public gyed were implemented through
different State organs; thus, all actions and obmssare attributable to that State under

International Law.
i. SFCDC's Acts Are Attributable to Calpurnia

114. Under customary International Law, the actions ¢fCHC are attributable to
Calpurnia as the former is a public entity con&dlby that State, which exercises elements of
governmental authorit}?* As SFCDC exercises direct control over VanCal'saio the
latter’s conduct shall also be considered an attetate.

115. The ILC Articles constitute a relevant means fotedmining the scope of customary
International Law, even when the Articles themselaee not binding* The ILC Articles

codify the rules under which the conduct of antgmither than an organ of the State but

141 phosphatesy10.

42| LC CommentaryChapter 11(2) See also, Browliep.132-166; anGerman Settlersp.22.
1% CLA-Abst., 110.

144Bove pp.51-52Ruys&Verhoeverpp. 289-300Townsendpp.635-678.
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empowered to exercise elements of governmentabéatytshall be considered an act of the
State under International LaW>“Governmental authority” encompasses the mannethiich
the entity is empowered by the State, the contérthe power conferred, and the links
between the entity and the State orgdfs.

116. In the present case, SFCDC's public nature ariksslg out of its very name: “State
Fund for Commerce and Development in Calpurnia.2 Tise of the preposition “for” as a
function word to indicate purpose, explains that the State Fund was created to p@mot
Calpurnian State policies in matters of commerce aevelopment. SFCDC's aim -
contributing to the development and promotion ef iational economy-, is a clear delegation
of governmental authority by State.

117. Moreover, SFCDC performs a number of functions motmally open to ordinary
commercial entities, which include the implememtatof governmental policies relating to
industrial promotiort?® and providing a tax shelter only available throGgate entitied*

118. The particular result sought by Calpurnia, and tethcby SFCDC, is the
implementation of the public objectives of the e¢oliing governing party, the CCC. The
CCC'’s policies are present in the political motiweat of SFCDC’s acts. Links between
SFCDC and VanCal are clear,e$Mr. Poe, a CCC member, was at the same time a eremb
of VanCal's Board and SFCDC’s Chaif, and, more conclusively even, SFCDC votes an
absolute majority of the voting power of VanCalsees.

119. The ILC Commentary states that the term “Entityfleets a wide variety of bodies,
even private companies, which are empowered biathef the State to exercise functions of
a public character’® In such cases, the activities carried out by #mity shall be deemed
manifestations of the government authority of Bite>

120. SFCDC is a State-created entity, empowered by the $0 exercise a function, and
thus exercises elements of governmental authomityy unequivocal links with government
officials and State organs. Hence, SFCDC's acts atabutable to Calpurnia under

International Law.

1451LC Commentary, Art 5(1).
16 Dolzer, pp200-201; Hyattp.88; Scheringpp.361-371.
147 Merriam-Webster.

148 Maffezinj 178.See alsolLC Commentary, Art. 5(5).
19 Clarifications-1, No.13; Clarifications-2, No.9.

150 Clarifications-2, No.18.

511LC Commentary, Art.5(2)See alsdHyatt, pp. 88-94.
%25cheringp.361;0tis, p.283:Kodak p.153.
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ii. In the Alternative, SFCDC’s Conduct is Attributable to Calpurnia Due to

the Latter’s Direction or Control

121. In case this Tribunal finds that SFCDC shall notcbasidered an organ of Calpurnia
under International Law, its actions shall nevdebe be attributable to RESPONDENT due
to Calpurnia’s direction or control.

122. The ILC Articles prescribe that the conduct of aspe shall be considered an act of a

State under International Law if the person isdatfacting under the directiar controlof

that State in carrying out the condditt.The ILC Commentary states that a conduct is
attributable to a State if it controls, instructsdirects a company specifically in order to
achieve a particular resdft!

123. In theTadi tribunal found that:

The requirement of International Law for the atitibn of States of acts
performed by private individuals is that the Stateercises control over the
individual. The degree of control may, however,ywaccording to the factual
circumstances of each case.

124. Moreover, the tribunal ifForemoststated that:

the two main indicators of government control afoaporation are the identity of
its shareholders and the composition and behavins board of directors, which
must be examined altogeth&f.

125. Similarly, theThunderbirdtribunal interpreted that control:

can also be achieved by the power to effectivelgideand implement the key
decisions of the business activity of an enterprise
126. The members of SFCDC's board are basically appibtethe Ministry of Economy,
the Department of Labor and Social Services, ther&mmental Protection Agency and the
National Security Counctf®
127. Moreover, RESPONDENT's control over SFCDC represives in VanCal's Board

is further shown by certain statements of Dr. Swifho stated that he did not considered

153|C Articles, Art.8.

%4 |LC Commentary, Art. 8(6)See alsd-oremost p.228;American Bell p.170.
5 Tadi¢, 1117.

16 Foremost p.11.

157 Thunderbird 1180.

158 Clarifications-2, No.17.
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VanCal as a real private company, implying the joubterest involved in its handling? that

became patent when he stated that:

the main objective [of the company] is... to protdet interests of the country as
well as to preserve the industry and the intereStdl shareholders including the
minor ones within the framework of the generalriests of the country; and the
Board of Directors has done all in its power toiewe this end®°
128. In fact, in the meeting dated Novembel'18005, Mr. Poe and Mr. Korchnoi resigned
as directors of the Board. Both were replaced pyesentatives of SFCD¥ It is clear that
all decisions of the Board were controlled by Catypa, since SFCDC appointed four out of
five then acting director$?

129. In a rather similar context, thremostribunal stated that:

[T]hus, six of the seven seats were governmentrobiedl. In conjunction,
majority share ownership and control of the boasthlgish that Pak Dairy is an
"entity controlled by the Government of Iraf?®
130. Thus, under the thresholds set forth by the afontimeed cases, SFCDC, and
VanCal, shall be considered entities controlled dineicted by Calpurnia government, and its
actions are attributable to RESPONDENT.

iii. Calpurnian Organs Failure to Comply with Internatio nal Duties

131. Several breaches of International Law were perfdrdieectly by Calpurnian organs.

132. The State is responsible for the conduct of its awgans, of whatever kind of
classification, according to the principle of thaity of the Staté®

133. The Salvadortribunal said:

State is responsible for the acts of its rules,tiwdrethey belong to the legislative,
executive or judicial department of the Governmsatfar as the acts are done in
their official capacity:®®

159 Calendar, 11/15/2004.

160 calendar, 11/16/2005.

161 |d

162 Cf. CLA-Abst., 115; Calendar 11/16/2005; Clarifioas-2, No.1.

183 Foremostp.11.

184|LC CommentaryArt.4(5) and (6).

165 salvador 1455.See alspChattin, 11285-286; anBispute concerning the interpretation of article, 7938.
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134.

135.

136.

137.

The ICJ stated that according to a well-establishdd of customary International
Law, the conduct of any organ of a State must barded as an act of that Stéte.
In the present case, the police searches in ExpesoRnel's homé®’ are directly

attributable to Calpurnia. As was stated\MT:

The State has gfimary obligation’to exercise due diligence to provide adequate
protection. The State’s failure to comply with tlisjective obligation due to the
mere lack of diligence is sufficient, without anged to establish malice or
negligence®

Mixed commissions after WWII often had to consitte conduct of minor organs of
the State, such as administrators, mayors andepoficcers, and consistently treated the acts
of such persons as attributable to the Sfite.
Therefore, police and judicial actions and omissiare attributable to Calpurnia. The
dismissal of the applications of CLAIMANT® and Ms. Pescat by Calpurnia’s Courts are
also attributable to RESPONDENT and trigger its international responsibility. Thisnial

of justice entails a breach of an internationalgailon by Calpurnia.
B. Calpurnia Unlawfully Expropriated CLAIMANT’s Invest ment

i. CLAIMANT's Investment Is Protected against Unlawful Expropriation

under Calpurnia-Gaul BIT

138. Calpurnia has breached its obligation under Caipu@aul BIT Art.6.(1), which

states:

Investments by investors of a Contracting Partytha territory of the other
Contracting Party shall not be expropriated, natized or subjected to any other
measures having the effect, either directly or rextly, equivalent to
expropriation or nationalization (hereinafter reger to as “expropriation”) except
for a public interest, on a non-discriminatory lsasinder due process of law and
against prompt, adequate and effective compensation

1% Difference relating to immunify62.

167 CLA-Abst., 117.

188 AMT, 116.05-6.06,6.1Bee alshAPL, 149.

189 Currie, at p.24, 121; See alddjspute concerning the interpretation of article, pp.431-432.
10 CLA-Abst., 117.

L Calendar, 06/14/2006.

12| otus,p.24; See als®Ambatielog1CJ), 110.
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139. As will be discussed below, Calpurnia has, by itssaand omissions, indirectly

expropriated CLAIMANT’s investment.

ii. Calpurnia  Subjected CLAIMANT's Investments To Indir ect

Expropriation

1. Calpurnia’s Actions and Omissions Constitute a iiglaf Property

140. RESPONDENT has unreasonably interfered with CLAIMAdinvestment through a
series of measures which constitute a taking gbgnty.
141. International Investment Law has considered thateyship rights permit investors to

use, enjoy and dispose of its propeifre Harvard Articles include, as takings of pmbype

any:

unreasonable interference with the use, enjoymemtisposal of property as to
justify an inference that the owner thereof willtrme able to use, enjoy, or
dispose of the property within a reasonable peobtime after the inception of
such interferenc&’?
142. In the instant case, Calpurnia’s actions and oonsshave deprived CLAIMANT of
its investmenti.e. the shares and contracts with VanCal.
143. Contractual rights are protected against exprapriainder International Investment
Law,'” and, more specifically, under Calpurnia-Gaul BITt.A(1) when referring tdrights
to performance having an economic valuénternational tribunals, including the Iran-US
Tribunaf”® and ICSID tribunald’® have also held this criterion for over a centtify.
144. Shareholding rights are also protected by the GaiptGaul BIT*"® The ICJ, in
Barcelona Tractiort/® recognized the central role of shareholders asesiovs, and

international tribunals have held that shareholiigits can be the object of expropriatiif.

" Harvard Articles, Art. 10(3)(a).

1" sacerdoti, p.381; Kriebaum&Schreuer, p.8; Wesppnl 12-113; Higgins, p.271; Christie, p.3UNCTAD3
p.36; Paulsson&Douglas, p.152; Samplinei4; Alexandroy p.559.

5 Starrett p. 156;Amoco 1108;Phillips Petroleum §76.See alsaldrich, p.598.

16 Eurekq 1241; SPP, 11228-229/enaAward, 198;Bayindir, 1225;CSOB p.335;Salini v. Jordan 167;SGS
v. Philippines 1199-112Nycomb 14.3.3.d)Petrobar, pp.69-72.

" Rudloff p.250;Norwegian Shipowner807, 318, 325Chorzéw Factoryp. 44.

178 Calpurnia-Gaul BIT Art. 1.1 expressly covéshares, stocks, debentures or other form of patition in a
company.”

" Barcelona Tractionpp.35-36.

180 Starrett pp.156-157Amocq pp.189-289CME, 1591.

26



145. CLAIMANT is entitled to a bundle of right8' attached to its shares: (1) control
rights, which include the voting rights in sharetes’ meetings; (2) economic rights, which
include the right to receive dividends when dedarand the right to sell shares; and (3)
information rights, which allow shareholders to tea their economical and control
interests:®

146. Notwithstanding the fact that CLAIMANT currently lis stock in VanCal, due to
Calpurnia’s actions and omissions, its interestretile has become useless, causing

Calpurnia’s acts and omissions to amount to a ¢p&irproperty.

1.1. Calpurnia Has Deprived CLAIMANT from the RightGontrol

Its Investment

147. CLAIMANT remained in control of its investment un®#003, when the CCC won the
elections and set off a climate of hostility towa@aulois citizens® and the implementation
of a multi-agency harassment against CLAIMANT asdExpat Personnel.

148. Regarding control rights, Prof. Christie has stabed:

the most fundamental right that an owner of proplests is the right to participate
in its control and managemeffit.
149. Several authors concluded that the decisive elerterdetermine if a taking of
property amounts to indirect expropriation is thédstantial loss of control of a foreign
investment.®®

150. The control that CLAIMANT enjoyed over its VanCalestment was based on:

- Ms. Pescara’s position as Managing Director;
- her presence, together with Mr. Shepherd’s, irBibard; and

- the voting rights of its 31% interest.

151. The Government’s policy was aimed at destroying @LANT’s control in all three

faces, and it was, indeed, successful.

81 Higgins, p.278.

182 Thompson, pp.216-218; Velasco, pp.413-421.

183 Clarifications-2, No.51

184 Christie, p.337.

18 Schreuer3, p.5ee als®rownlie, p.534; Higgins, p.351; UNCTAD3, p.41.
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152. Ms Pescara’s position as Managing Director, andphesence alongside Mr. Shepherd
in the Board, enabled CLAIMANT to control very cédg the day-to-day activity, and to
overview the managerial decisions of VanCal, thustgeting CLAIMANT’s contractual
rightsvis-a-visvVanCal.

153. Calpurnian security forces, in furtherance of aakament policy, conducted, under the
recurrent pretext of a so-called “investigationlipe searches in the homes of Expat
Personnel.

154. These searches were not orderly conducted andfdher§canhot be characterized
as a bona fide exercise of investigative authdrif).Faced with similar circumstances, the
Tokios Tokelédribunal, addressing the unwarranted searches moeefb by Ukrainian tax

authorities, stated that:

[lts significance for present purposes relates twta claim against the tax
authorities for an inordinate use of their investayy powers, but to an allegation
that they were using them as a disguise for amidgtion which had nothing to
do with a genuine suspicion of economic miscondtict.

155. This type of conduct has been considered as a lbr@famternational Law by other
international tribunald®®

156. Furthermore, the climate of hostility toward Gaslaiationals in Calpurnia forced
Expat Personnel to leave the country at the er®D@8%°

157. Although Ms. Pescara was able to return to Calpuoni a few occasions during 2004,
she was not allowed to perform her duties in a @rapay. As already stated (see §ll1.B.ii),
the ruling party instigated, through the CCC Worselnéague, pickets at her home, which
ultimately caused her not to return to the coufity.

158. Ms. Pescara’s forced absence, together with tleetiep of her business visa, led to
her resignation as Managing Director of Van&aljust a few days after the last picket,
enabling the State Fund to continue the harassagamst CLAIMANT within VanCal.

159. In sum, the forced absence of CLAIMANT’s represéwés caused the loss of control

over its investment.

18 Tokios Tokelégdissenting opinion, 5.

187 Tokios Tokelés7103.

18 Sedcp 1278. See alsbippetts 1225;Benvenuti&Bonfant{357.
189 CLA-Abst., 117.

190 |d

191 Calendar, 11/15/2005; Clarifications-2, No.44.
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1.2. Calpurnia Has Deprived CLAIMANT from the Right tot& Its

Shares

160. After gaining control of the Board? SFCDC made every possible effort to force
certain decisions of the Shareholders Meeting, Bodrd action that ultimately led to the
deprivation of CLAIMANT's rights.

161. CLAIMANT’s remaining control over its investment wanded by SFCDC in the
Shareholders’ Meeting of November™@005. The events at this meeting demonstrated the
intentions of SFCDC to forbid CLAIMANT's exercisd s voting rights, and to consolidate
its dominant position on the Board.

162. As a consequence of RESPONDENT's actions, by 20&&gwWard’s Expat Personnel
had abandoned Calpurnia. Therefore, CLAIMANT wascdéd toappoint Mr. Rindler as a
proxy to exercise its rights. This left CLAIMANT ia very weak position, which SFCDC
took advantage of.

163. The sudden rejection of the proxies held by Mr.dRin'*® prevented CLAIMANT
from being present at the Shareholders’ Meetingailg from the circumstances, SFCDC
representatives proposed to vote Ms. Pescara®Btard, and succeeded (see §llI.C).

164. SFCDC'’s actions were not conducted in good famld had a specific objective: to
deprive CLAIMANT from voting its shares, and to ohéely oust its key representative in
VanCal, Ms. Pescara.

165. In sum, due to RESPONDENT's policy, CLAIMANT wasftlewithout its key
representative and without the possibility to viot¢he Shareholders’ Meeting, and therefore

lost control over its investment.

1.3. Calpurnia Has Deprived CLAIMANT from the Right tecRive

the Benefits of Its Investment

166. During 2005, the SFCDC made every effort to avadlaring dividends in cash for
2004 through 2007, and making any kind of paymented by VanCal to CLAIMANT.
167. Firstly, SFCDC officials proposed to set up a Samee Pay Reserve Fund in order to

“hold the amount paid to the foreigners to the mimin.”>** However, once again, public

192 Calendar, 10/14/2004.
193 Calendar, 11/16/2005.
19 Calendar, 03/10/2005.
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interest drove SFCDC's actions, and the Board ljréegcided, regarding the profits of 2004,
that:

[Iln order to_preserve the rights of the Calpurmsiareholderst seems essential
that a reasonable percentage of the company'stpiodi divided in the form of
cash or a stock dividerid®

168. However, in order to curtail the undesired side@fthat any Gaul shareholder might

receive dividends as well, the Board resolved that:

[D]ue to the existing dispute between the goverrisienCalpurnia and Gaul, the
payment of profits to the foreign shareholders hasen suspended for the time
being®
169. Finally, on April 18", 2005, dividends were declared: just 18% of thfipwas to be
distributed in cash®’ The rest of the profit was destined to set up \we&amce Pay Reserve
Fund*®®
170. On May 2f' 2005, Vanguard requested payment of its dividetuwghe newly
appointed Managing Director of VanCal, Mr. Korchhti The Board instructed Mr.
Korchnoi to inform Vanguard on May 2#that VanCal would not pay any sums to foreign
shareholders, and therefore he could not do anytieigarding the reque<t
171. Through these actions, attributable to CalpurnlaAMMANT was deprived of its 31%
cash dividends declared from 2004, to 2007, artle@payments due to its VanCal contracts.

172. Regarding indirect expropriation, Paulsson and Dasigoncluded that:

Legal title to the property is not disturbed. Rathis income producing potential
is somehow diminished by acts attributable to thetrStaté™*
173. CLAIMANT’s impossibility to receive the economic befits of its investment turns it
useless, and amounts to a taking of property, wisighconsequence of Calpurnia’s actions,
and hence breached Art.6(2) of the Calpurnia-Gatl B

1% Calendar, 03/10/2005.

196 |d

197 Calendar, 04/15/2005.

198 Calendar, 03/10/2005.

199 Calendar, 05/21/2005.

200 calendar, 05/27/2005ee alscCalendar, 04/22/2007.
201 paulsson&Douglas, p.152.
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1.4. Calpurnia Has Deprived CLAIMANT from the Right tecRive

Information

174. Since 1997, all the information regarding VanCalxeration and accounts translated
into Gaulois had been sent directly to CLAIMANT'sauquarter$?? Dr. Swift, appointed to
the Board by SFCDC, ordered, in November 2005, dase sending this information to
CLAIMANT. As a consequence, Vanguard could onlyesscthis information by inspecting it
at the head office of the compaffy.

175. The real motive behind Dr. Swift's decision wasvidually prevent CLAIMANT’s
access to information, since -by that time- CLAIMANad no personnel in Calpurnia to
collect it personally. Therefore, CLAIMANT had neal possibility of accessing VanCal's
information, and thus was deprived of this right.

176. It must be noted that Swift's decision was issued time in which, as a consequence
of SFCDC's pressure to vote off Ms. Pescara twokadmefore +e. November, 18 2005-,
CLAIMANT had only one representative in the Boandile the State Fund had four out of
the five members in the Boaftf SFCDC clearly took advantage of the situationat h
created to diminish CLAIMANT’s control over its iegtment.

177. In sum, CLAIMANT was denied its corporate right3)daSFCDC'’s actions have

deprived Vanguard from its control.

2. Government Measures Amounting to Indirect Exprdjma

178. Calpurnia-Gaul BIT Art.6 forbids easures having the effect, either directly or
indirectly, equivalent to expropriatichwhere not accompanied by proper compensation.
179. The concept of “indirect expropriation” has deveddpsince the 1920’s, having first
been introduced in th&lorwegian Shipownersase, and a few years later in tGertain
German Interestsase. Analyzing that case-law, Prof. Christie, dmhed that they establish

that:

1)a State may be considered to expropriate propettgre it interferes with it,
even though the State expressly disclaims any suention [and that] 2)even
though a State may not purport to interfere wights to property, it may, by its

202 CLA-Abst., 116.
203 Calendar, 04/22/2007.
204 calendar, 11/16/200%ee alspClarifications-2, No.1.
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actions, render those rights so useless that litb@ideemed to have expropriated
them?%

180. In the same vein, Reisman and Sloane have expréssed

International tribunals, jurists, and scholars h@easistently appreciated that
states may accomplish expropriation in ways othan by formal decree; indeed,
often in ways that may seek to cloak expropriatcopduct with a veneer of
legitimacy. For this reason, tribunals have incregly accepted that
expropriation must be analyzed in consequentidlerathan formal terms. What
matters is the effect of governmental conduct... oreign property rights or
control over an investment... For purposes of stasponsibility and the
obligation to make adequate reparation, internatidaw does not distinguish
indirect from direct expropriatiof?°

181. The Iran-US Tribunal stated that an expropriatioan cbe effected “through
interference by a state in the use of that propertyith the enjoyment of its benefits, even
where legal title to the property is not affectéd.Previously, theStarretttribunal had stated
that:

[1t is recognized in international law that meassitaken by a State can interfere
with property rights to such an extent that thegbts are rendered so useless that
they must be deemed to have been expropriated, ttoeigh the State does not
purport to have expropriated them and the legld ti the property formally
remains with the original owné?®

182. Likewise, within the context of NAFTA, the tribuna Metalcladstated that:

Thus, expropriation under NAFTA includes not onlpeo, deliberate and

acknowledged takings of property, such as outisgi#ure or formal or obligatory
transfer of title in favour of the host State, balso covert or incidental

interference with the use of property which hasefiect of depriving the owner,

in whole or in significant part, of the use or r@aably-to-be-expected economic
benefit of property even if not necessarily to tavious benefit of the host
State?®

183. Finally, Prof. Brownlie stated:

205 Christie, p.311.

206 Reisman&Sloane, p.121.[footnotes omitted]
20 Tippetts p.255.

208 tarrett p.154See alsdJNCTAD3, p.20

209 Metalclad 103.
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the essence of the matter is the deprivation kg stegans of a right of property
either as such, or by permanent transfer of theep@ivmanagement in controtf.

184. In these presents, Calpurnia has interfered withAIBIANT’s investment by taking
away the control it had and all economic benefierous property, finally to turn its
investment useless.

185. Under International Law, it is widely accepted thabunals should focus on the
circumstances and particularities of each caseaderao determine the existence of indirect
expropriatior?**

186. In this particular case, expropriation is the uétten effect of several actions
attributable to RESPONDENT, even if any given ohé¢hem, considered in isolation¢é&n
[not] necessarily be identified as the decisivergwbat deprived the foreign national of the
value of its investmerit*? The cumulative effect of those actions and omissia the period
started in late 2003 does amount to an expropnaioCLAIMANT’s investment, even if
title over VanCal shares has not changed, becdesehave become useless. Similarly, the
remainder of CLAIMANT'’s investment i-e. the contracts with VanCal- has become
valueless. Therefore, this is a clear case of fureg expropriation”, defined by th8anta

Elenatribunalas follows:

It is clear, however, that a measure or series edsures can still eventually
amount to a takingthough the individual steps in the process dofaonally
purport to amount to a taking or to a transferitié.t What has to be identified is
the extent to which the measures taken have deptive owner of the normal
control of his propert§*

2.1. The lrrelevance of the Expropiatory Intention atgiithe
Effects of the Measures

187. As has been discussed throughout this submissibe, jbint analysis of
RESPONDENT's actions and omissions demonstratesthbes were deliberately articulated
and targeted to render CLAIMANT’s investment usglasd valueless.

188. Nonetheless, even if the Tribunal understandsttimintention of each individual act

and omission cannot be established with certal@yAIMANT submits that the intention

20Brownlie, p.531.

21| _auder, R0O0.

212 Reisman&Sloane, p.128.

23santa Elenaf76. [emphasis added]
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fuelling the expropriatory acts is irrelevant taetenine whether or not an expropriation has

occurred.
189. Regarding the expropriatory intention of the hosit&in creeping expropriations, it

has been said that:

[T]hat intent, though possibly present at some llegé the host state’s
government, will be difficult, if not impossibley discern. Discrete acts, analyzed
in isolation rather than in the context of the @eflow of events, may, whether
legal or not in themselves, seem innocuous vissaavpotential expropriation.
Some may not be expropriatory in themselves. Omlsetrospect will it become
evident that those acts comprised part of an aooreif deleterious acts and
omissi?ps, which in the aggregate expropriatedftireign investor's property

rights:

190. Thus, the relevant element concerning the detetiomaf whether an expropriation

has occurred is the expropriatory effetiternational tribunals’ case law disregards the

State’s expropriatory “intention” as a requisite iiadirect expropriation to exit?

191. In this line, the PCIJ found, in th€horzéw Factorycase, that the State can
expropriate property, even if it denies such irient'® Later, theTippettstribunal concluded
that:

the intent of the government is less important ttheneffects of the measures on
the owner, and the form of the measures of comolinterference is less
important than the reality of their imp&¢t.

2.2. Calpurnia’s Actions and Omissions Had an Expropoigt
Effect

192. Through a series of actions and omissions, Calputleprived CLAIMANT of the
rights that it had over its investment, and turitsdnvestment into a mere formal property
title devoid of the value it had before the unduterference.

193. In the instant case the effects of RESPONDENT ®astand omissions have clearly

effected a taking of Vanguard'’s investment, SintAMANT:

- can no longer receive and enjoy the economical fiitgnef its 31%

shareholding in VanCal;

24 Reisman&Sloane, pp.123-124.

*>*TECMED, 1116.

218 Chorzéw Factoryp.27.See also Biloune.209.
2 TippettsAward, pp.225-226.
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194.

control or economic value of a foreign investmeitheout a physical taking;™ Calpurnia’s

195.

196.

197.

198.
informed by Mr. Korchnoi, on May 27 2005, that VanCal would nopay any sums of

- has lost the control it had over its shares andC&hnsince it has lost its
voting rights and access to relevant information/anCal's affairs; and

- can no longer receive any payments regarding tidracs entered with
VanCal

Given that “the decisive element in an indirect regpiation is the substantial loss of
218

actions can be deemed as expropriatory and a bod&hipurnia-Gaul BIT Art.6(1).

3. Calpurnia’'s Taking of CLAIMANT's Property Was Mordhan

“Ephemeral” and Constituted an Expropriation With@ompensation

Brower has identified the position of the Iran-Ubtinal as implying that:

If the taking is of an ongoing business, througbhain of events, for example,
beginning with minor management interferences arahinating with the transfer
of title, the taking will not necessarily be fouta have occurred at the time of
either the first or the last such event, but rathleen the interference becomes an

‘irreversible deprivation’®*?

This problem was addressed by the ILC ArticlestsrSection 15(1):

The breach of an international obligation by a &thtough a series of actions or
omissions defined in aggregate as wrongful, ocadrsn the action or omission

occurs which, taken with the other actions or omiss is sufficient to constitute

the wrongful act?°

The ILC Commentary on this provision states that:

[Plaragraph | of article 15 defines the time at ebha composite act “occurs” as
the time at which the last action or omission osonhich, taken with the other
actions or omissions, is sufficient to constitutee twrongful act, without it
necessarily having to be the last of the sefies.

In the instant case, the taking became “more tipdvem@eral” when CLAIMANT was

218gchreuers, 12

219 Brower, p.657.See alsdhillips Petroleum$101.
220 gection 15(1), ILC Articles.

224 C Commentaryp.143.
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money for any reason to foreign shareholdéfé Since the reason for this decision was
never communicated to CLAIMANT, and as Calpurniantcols the Board and, through

SFCDC, more than half of the shares of the compé#ny, situation became “more than
ephemeral”. Proof of this circumstance is that,netf@ugh VanCal has declared dividends
every year since 2003 and paid them to local sledders, CLAIMANT has not received any

payments of such dividend$ and neither VanCal nor Calpurnia has given anycatibn

that this situation will be cured anytime soon.
iii. Conclusion: Calpurnia Expropriated CLAIMANT’s Inve stment

199. From the above it follows that Calpurnia’s actioasd omissions amounted to
expropriation without compensation, triggering r@sgbility for breach of Calpurnia-Gaul
BIT Art.6.

200. CLAIMANT has shown that RESPONDENT's actions andissions amounted to a
non ephemeral taking of its investment, equivaten&n indirect expropriation, and has not
received any form of compensation. Therefore, Qalpu breached its international

obligations under Calpurnia-Gaul BIT, and shoulgt gae compensation to CLAIMANT.

C. Calpurnia Unlawfully Prevented the Free Transfer of Payments owed to
CLAIMANT

201. Calpurnia-Gaul BIT Art.8 expressly grants investtiie possibility of transferring,
without any restriction or delay, payments in castima with an investment, including returns

and payments in connection with contracts.

202. The ability to transfer profits, capital and otheayments back to Gaul must be
considered a key condition for the proper operatib8LAIMANT's investment?

203. RESPONDENT has obstructed the free transfer of GAANT's returns mainly
through the following actions: (i) the Board degisio suspend all payments to CLAIMANT,
including payment of dividends and of royalties fege of the trade mark and technical
assistance provided by CLAIMANT, which preventedngaard from transferring these

monies back to Gaul; and (ii) the decision of tleenmercial courts of Calpurnia that

222 Calendar, 05/27/2005.
228 CLA-Abst., 114.
22UNCTAD, p.56.
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summarily dismissed Ms. Pescara’s applicaffdrwhich entailed an illegal obstruction of
transfers since, under Calpurnian law, Ms. Pesaatad as a trustee seeking to protect the
assets given to her in trust, and should not haem beprived of legal standift.

204. In sum, RESPONDENT failed to assure CLAIMANT thedttransfer of its returns.

D. Calpurnia-Gaul BIT Guarantees Fair and Equitable Treatment to Investors

205. Under Calpurnia-Gaul BIT Art.2(2) and Art.3, Calpiar must grant Gaulois nationals
a “fair and equitable treatment” (“FET”). RESPONDENhiled to do so in breach of its
international obligations.

206. TheAzurixtribunal found that:

[tihe notion of fair and equitable treatment... regen@s an independent, self
contained principle which must be given its plamsaning pursuant to Art.31 of
the Vienna Conventioff.’

207. The term “fair” requires that treatment does notoiwe bias, fraud, or injustice.
“Equitable” treatment would in turn be charactediz®/ equity or fairness, and for being fair,
just, and reasonabfé®

208. Prof. Mann has stated that:

the terms of a [FET] clause are to be understoablagplied independently and
autonomously... A tribunal would not be concernechvétminimum, maximum
or average standard. It will have to decide whetierll circumstances the
conduct in issue is fair and equitable or unfait arequitableé?®

2009. The purposes of the Calpurnia-Gaul BIT are stateisi preamble, that reflects that

the contracting parties:

Desir[ed] to intensify economic co-operation to theutual benefit of both
countries and to maintain fair and equitable coon# for investments by
investors of one contracting Party in the territofyhe other contracting Party.

210. Thus, by breaching this standard, RESPONDENT failedomply with the expressed
purposes of the BIT.

225 Calendar, 06/14/2006.

226 Clarifications-2, No.4 and No.5.
227 Azurix p.234.

228 Merriam-Webster.

229 Mann, cited in Bishop, p.156.
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211.

In Prof. Mann's view the statement that investmestiall be accorded FET is an

213.

214.

215.

interpreted as providing: just treatment, not igiasatic and according to the good faith

overriding obligation going beyond the non-arbitrary, non-discrimingt@r non-abusive
treatment and embracing other BIT protectionsh# tontracting States to the Calpurnia-
Gaul BIT intended to limit the FET to the intermatal minimum standard, they should have
clearly stated so, but they did not. Moreover, ¢hsrno indication in the Calpurnia-Gaul BIT
supporting such interpretation. Quite to the cawiréhe kind of protection granted in the
Calpurnia-Gaul BIT amounts to a wide list of preatiges that RESPONDENT certainly did
not comply with.

212.

The tribunal iInTECMED held that the FET is a manifestation of tHaprfia fide

principle” acknowledged by International Law, bgtstg that:

[lln light of the good faith principle establishdaly international law, [FET]
requires the contracting state to provide to iragomal investments treatment that
does not affect the basic expectations that wémntento account by the foreign
investor to make the investment. The foreign inmeskpects the host state to act
in a consistent manner, free from ambiguity andltpttransparently in its
relations with the foreign investor, so that it mayw beforehand any and all
rules and regulations that will govern its investiise as well as the goals of the
relevant policies and administrative practices ioedlives, to be able to plan its
investment and comply with such regulatigifs.

The CME tribunal concluded that:

the broad concept of fair and equitable treatmergoises obligations beyond
customary international requirements of good faitatment>"

The tribunal inMTD found that:

[FET] should be understood to be treatment in anéwanded and just manner,
conducive to_fostering the promotion of foreignestment Its terms are framed
as a_pro-active statementto promote”, “to create”; “to stimulate”-rathéhan
prescriptions for a passive behavior of the Stateawoidance of prejudicial
conduct to the investofé?

Pursuant to the above quoted cases the FET provisi€alpurnia-Gaul BIT must be

principle; a behavior conducive to fostering therpotion of foreign investment; and, fair

ZOTECMED 1154.
BLCME, 156.
Z2MTD, 11113 [emphasis added].
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treatment, not different to the treatment receigdationals. Calpurnia has failed to accord
such treatment to CLAIMANT.

i. Calpurnian Investment Environment Changed

216. Encouraged by the pro-investment environment amedliebal framework —including
the Calpurnia-Gaul BIT- created during the nineti€&AIMANT decided to establish its
investment in Calpurnia.

217. As stated above, as soon as the CCC won the elsctibe investment environment
changed radically, and foreign investors turned esidble. The CCC’s policies were
implemented in VanCal through SFCDC, which usednitgority stake to alter thetatus-quo

and the regular usages of the company against CIANMs interests.

1. Calpurnia Became Hostile Towards CLAIMANT and Inmplkented a

Policy of Harassment

218. Calpurnia implemented a multi-agency strategy tetgreCLAIMANT, through the
following actions, which have been discussed above:
- the unwarranted police searches followed by theaisse of several press releases
containing inaccurate information with an inflamorgtlanguage;
- the pickets organized by the CCC’s Womens League;
- the rejection of the business visa to Ms. Pescara;
- the decisions forced by SFCDC, within VanCal, aga@LAIMANT’s interests.

ii. CLAIMANT'S Legitimate Expectations
219. The TECMEDtribunal understood that FET:

requires the Contracting Parties to provide torirggonal investments, treatment
that does not affect the basic expectations thae ieken into account by the
foreign investor to make the investméti.
220. CLAIMANTS’s expectations were related to a stabtanfework allowing it to
maintain and further the achievements VanCal obthiftom 1997 to 2003. CLAIMANT

expected that the environment would not be radicelianged, so that it would obtain no

BBTECMED 1154.
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more and no less than it got during that periodvelieer, as already discussed, since the CCC
won the elections, radical changes did occur widlrid without VanCal, resulting in a severe

detrimental effect on CLAIMANT’s investment.

iii. Calpurnia Did Not Follow the Rule of Law and Failel to Protect
CLAIMANT’s Due Process Rights

221. The private residences of Expat Personnel werernely searched over and over
throughout 2004 by Calpurnian security forces andwarrant or other form of judicial
authorization was requested or obtained for arthede searchesS?

222. Even if this in itself was not construed as a bineatthe rule of law, in the present
case, no judicial proceedings were ever brougffiritmerance of the alleged suspicions, and
no proceedings were ever brought or charges prtsgdn connection with the alleged
information received on the activities of CLAIMANGr any of its personnel.

223. By virtue of the FET due to CLAIMANT, Calpurnia dhid have respected due
process. In spite of that, Calpurnian security ésreearched the houses of Expat Personnel
with no actual grounds (see 8llI.B.i), and no goweent ever initiated a judicial or
administrative proceeding supporting that allegeeestigation. Certainly, this is contrary to
any reasonable concept of due process of law.

224. In addition, CLAIMANT filed applications before Gairnian Courts to have the
police searches declared unlawful. Both applicationowever, were dismissed by the
Calpurnian Constitutional Cou® which did not cure, but instead expanded,
RESPONDENT's breach of its obligation to provideegirocess guarantees.

225. Facing a similar situation, theelsim,tribunal held:

[T]he process that led to the decision of the WgkGroup appointed by the
Ministry of Industry and Trade on June 9, 2003 éatkransparency and due
process. The Working Group was appointed in refatmthe termination of the
Investment Contract, to perform the verificationtiod fulfilment by Kar-Tel of
the terms and conditions of the Contract, includimgestment obligations, “for
the purpose of settlement of this issue prior ® #nbitration.”_The Working
Group issued a three and a half pages decisionmsuig reasoned, and
concluded that the Contract was lawfully termingt&d

234 Calendar, 12/08003; 06/02004; 07/12004.[emphasis added)]
B5CLA-ABST.,117.
B6Telsim 1617
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iv. RESPONDENT Showed a Lack of Transparency Regardinghe Rules
Applicable to CLAIMANT's Investment

226. Calpurnia-Gaul BIT Art.3 provides that:

Each contracting Party shall ensure that its lawegulations, procedures,
administrative rulings and judicial decisions ofngeal application, as well as
international agreements after their entry intocérwhich may affect the
investment of investors of the other contractingym its territory, are promptly
published or otherwise made publicly available.

227. TheTelsimtribunal found that FET:

requires that the State acts in a transparent mamaenely that there is no
ambiguity in the legal framework relating to theestor’s operations and that the
decision affecting the latter be traceable to kbgal framework>’

228. Furthermore, thdetalcladtribunal found that “transparency” implies that levant
legal requirements for the purpose of investingutdhdoe capable of being readily known to
all investor$® and that it requires the investor be informed abtime laws and
administrative or other binding decisions beforeyttare imposeti®*

229. In the instant case, RESPONDENT has showed a latlmsparency and thus failed

to provide FET to CLAIMANT.

1. Suspension of Payment to Foreign Shareholders

230. As stated above, on March™02005, SFCDC representatives in VanCal stated that
payment of dividends to foreign investors had bmespended*

231. CLAIMANT requested information regarding the grosrfdr such suspension, but no
reasonable explanation as to why that was requirggermissible under Calpurnian law was
ever provided.

232. In fact the only answer CLAIMANT received in thagard was later superseded by
an e-mail, stating that such answer had been uorzei?**

233. The Telsimtribunal, facing similar facts, ruled that:

B Telsim 1584.

238 Metalclad 76.

2 Telsim 585.

240 calendar, 03/7R005.
24 RESP-Abst., 116.
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the process that led to the decision of the [Statéy] lacked transparency and
due process and was unfair, in contradiction withrequirements of the fair and
equitable treatment principle. Since the [Statdt@nacted as an organ of the
State, the violation amounts to a breach of the BIThe Republié¢*?

234. In addition, the claim filed by Ms. Pescara bef@alpurnian courts requesting
remittance of the profits she was entitled to ashareholder in VanCal was summarily
dismissed*?

235. Neither the government representatives on the Stated, nor any Governmental
agency or, even, the judiciary, has ever provideAIBIANT with a legal explanation for its
inability to receive the profits stemming from itwvestment. Calpurnia’s omission to provide
CLAIMANT with some reasonable explanation consétifh breach of the transparency due

under FET.

2. The Visa Situation

236. As stated above (see 8llII.B.iii), Calpurnia’s immaiion authorities surprisingly
rejected Ms. Pescara’s application for a new bssinvésa without explaining the basis for the
new issuance policies. At the time Pescara requiessteh renewall it was expectable for her
to obtain it, since her position in VanCal remairtbd same as when she had obtained her
former visa,

237. The tribunal inMetalclad stated:

Metalclad was led to believe, and did believe thatFederal and States permits
allowed for the construction and operate of thelfin®**

[T]he absence of a clear rule as to the requirenmgnnot of a municipal
construction permit, as well as the absence of astablished practice or
procedure as to the manner of handling applicationst municipal construction
permit, amounts to a failure on the part of Mextocoensure the transparency
required by NAFTA*

238. All these acts and omissions committed by the Skated and other Government
agencies lacked transparency, as CLAIMANT was newewided with an explanation or

legal grounds, for the sudden and detrimental olsumgpolicy towards investors.

242 Telsim,1618.

243 Calendar, 06/12006.
24 Metalclad 135.

245 Metalclad 188.
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v. RESPONDENT Breached Calpurnia-Gaul BIT Art.2(3)
239. Calpurnia-Gaul BIT Art.2(3) sets forth:

Each contracting Party shall not impair by unreabtem arbitrary or
discriminatory measures the management, maintepamse, enjoyment,
acquisition or disposal of investments in its tery of investors of the other
contracting Party.

240. Legal scholars have interpreted that governmentamidect must, in order to be
deemed arbitrary, pass a four-tier test. Governaheation would be deemed arbitrary if: the
action taken was not authorized by law; the acti@s taken for an improper purpose; the
action was taken because of irrelevant circumst&nag the action was patently
unreasonabl&®

241. Following this definition, all the acts and omissicommitted by Calpurnia and
discussed herein were manifestly arbitrary.

242. The decision to suspend payment of dividends andractual royalties alleging a
diplomatic dispute (see 8III.C), was illegal, takéor an improper purpose, because of
irrelevant circumstances and patently unreasonable.

243. The rejection of the proxié¥ and the ousting of Ms. Pescara from the Boardrtak
by SFCDC in pursuance of governmental policy andeurstate control, certainly were taken
with an improper purpose affecting management, teaance, use, enjoyment of
CLAIMANT's investment.

244. The rejection of Pescara’s application for a bussneisd*® was taken with an
improper purpose and patently unreasonably, andriveep CLAIMANT from the

management and disposal of its investment. Inrdgard, scholars have asked:

For what purpose did the actor exercise its disanaty power? If that purpose is
inconsistent with or the irrelevant to the statytauthority, then the acts fails the
test and is an arbitrary exercise of po@/ér.

246 Hamrock p.857.
247 Calendar, 11/16/2005.
248 CLA-Abst., 118.
249 Hamrock,p.857.
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245. The searches conducted in Expat's Personnel's hothegre certainly based on an
improper purpose, because of irrelevant circumssnand patently unreasonable (see
8l11.B.i)

vi. Discrimination

246. Under the new political scenario, Calpurnia’'s alegns of espionage and
destabilization against CLAIMANT constituted a hesaent policy. (see §lI1.B.i)

247. The Saluka tribunal understood that “the standdrth@ndiscrimination’ requires a
rational justification of any differential treatrtesf a foreign investor?*

248. As already mentioned, the inflammatory languagetaioed in the press releases that
followed the police searché¥, resulted in several pickets in front of Ms. Peatsathome
conducted by members of the CCC’s Women'’s League.

249. The aforementioned actions, together with the Bsadkcision, to suspend the
payment of dividends to CLAIMANT without any reasdale explanation, entails
discrimination, since RESPONDENT has failed to jmevthe reasons for the differential
treatment accorded to CLAIMANT.

250. It has been said that:

[M]easures which are aimed exclusively at alien-edvin a field where there are
also interest constitutes illegal discriminatiorMeasures which are general in
scope but with single out alien property... foraudrable treatment (usually in the
matter of payment of compensation) constitute aadireof the (alien non-
discrimination rule) rule unless there is justifioa for such treatment in treaty
provisions®>®
251. On March 161, 2005, SFCDC's representatives in VanCal's Boadided that the
minimum dividend possible should be distributed agdocal shareholdefs? In fact, all
forms of payment to foreign shareholders were sugge: This action was, clearly, general in
scope. However it was pointed at CLAIMANT's propednd thus clearly constituted a

discriminatory measure, and was aimed to harnmitsstment, and its investment alone.

20 CLA-Abst., 117.

251 Telsim 16709.

252 Calendar, 12/08003; 06/02004; 07/12004.
253 Bishop, p.202.

254 Calendar, 03/7R005.
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252. Every fact in the record of this case shows thaAIMMANT's status as a foreign
investor, and that of its Expat Personnel as forsig, was the only cause of all of the actions
undertaken or induced by RESPONDENT which detricntaffected CLAIMANT's

investment.
vii. Conclusion

253. Calpurnia breached its international obligationsras the moment the CCC arrived

255

to the Parliament pursuing an ultra nationalistahie,”> and implemented it in the form of

formal and informal discriminatory policies affaagi CLAIMANT’s investment.

254. Governmental actions described above amountedstweaable discrimination against
foreigners, and therefore Calpurnia has failedctmed CLAIMANT FET.
255. The change in political sign experienced in Calpudid not,per se constitute an

international wrongful act, but in no event coutdjustify the breach of its international
obligations under the Calpurnia-Gaul BIT.
256. As has been stated by the Iran-US Tribunal:

[a] revolutionary regime may not simply excuse lité®m legal obligations by
changing governmental policies, nor take the pubdinefit without compensation
businesses operated by private persons underéh®ps regimé>*

257. Calpurnia, undertook to comply with all the stamtfaof treatment guaranteed under
Calpurnia-Gaul BIT, irrespective of any politicahange. Despite these commitments,
RESPONDENT failed to accord FET to CLAIMANT and tteged its investment.

E. Calpurnia Failed to Accord CLAIMANT Full and Consta nt Protection And
Security

i. Calpurnia-Gaul BIT Accords FPS to CLAIMANT
258. Calpurnia-Gaul BIT Art.2(2), provides:

Each Contracting Party shall at all times accordsirterritory... full and constant
protection and security.

5 CLA-Abst. 712.
2% Aldrich, p.8.
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2509. At its origins FPS was aimed at protecting investbrom suffering any physical
destruction of its property, or being subjected to serious threat of physiestmiction.
Later on, tribunals adopted a broadened scopectoda protection from legal interferences,
which includes the right to be free from any actmeasure that might jeopardize the
investor’s investmerft:®

260. Later even, thézurix tribunal revised the matter and broadened thelatas scope,
deciding that FPS:

was understood to go beyond protection and secensyred by the police. It is

not only a matter of physical security; the stapilafforded by a secure

investment environment is as important from an $twes point of view?>®

261. The protection granted under this standard becoimagasingly relevant during

periods of insurrection, civil unrest and other jputdisturbances, including protection against
damage or losses sustained by an investor as laoéspisodes of violence, whether directly
due to government acts or otherwise as a restulieofack of adequate investment protection
by the State orgarf§’ as was the case with respect to CLAIMANT’s investinin Calpurnia.

262. In the words of Prof. Schreuer:

[tihe wording of [FPS] clauses suggests that th&t Btate is under an obligation
to take active measures to protect the investmenn fadverse effects. The
adverse effects may stem from actions of the hiade sand its organs or from
third parties?®*

263. There are also several decisions supporting tlipgsition?®? In the AMT case it was

held that:

the obligation incumbent on the host state is aligation of vigilance, in the
sense that the host state shall take all measwesssary to ensure the full
enjoyment of protection and security of the investta?®®

ii. The Meaning of “Constant” Protection

27 AAPL, 149:AMT, 196.05-6.06.

258 Siemeng]286.

259 Azurix 7408.

20 UNCTAD2, p.40.

%1 Dolzer, p.149.

262\\/ena Award] 84 Biwater{712; Salukaf484.
263 AMT v. Zaire, 116.05-6.06.
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264. Under Calpurnia-Gaul BIT, protection and securitystnnot only be “full” but also
“constant”. Moreover, the term “constant” denotessthing that remains unchanged over
time or otherwise, not changing or not capable bénge’® The guarantee to provide
constant protection and security does often ref@rinciples of International Law requiring a
minimum level of physical protection for foreigngmerty, and also to the protection of
investors’ rights.

265. RESPONDENT undertook to accord CLAIMANT full and ngpant protection and
security while its business was settled in CalpurAi positive action on its part was required
to preserve CLAIMANT'’s investmeRf® These actions required of the host state were not
fulfilled.

266. As explained above, FPS is understood to go bepootgction and security ensured
by the police. It is not only a matter of physissicurity; rather it extends to the stability
afforded by a secure investment environment.

267. It has been said that:

The addition of words like “constant” or “full” tetrengthen the required standard
of “Protection and Security” could justifiably irgdite the Parties” intention to
require within their treaty relationship a standafd‘due diligence” higher than
the minimum standard of the general internatiomalf®

268. The Azurixtribunal decided that:

when the terms ‘protection’ and ‘security’ are diied by ‘full and no other
adjective or explanation, they extend, in theirimady meaning, the content of
this standard beyond physical secuffty.

iii. Calpurnia’s Acts and Omissions Constituted a Breaclof FPS

2609. Irrespective of the scope considered to be includdeéPS as contained in Calpurnia-
Gaul BIT, RESPONDENT's actions constituted an imjgment of its provisions. Not only
did it breach the standard by failing to providg/gibal protection, but it also failed to provide
levels of legal protection and stability commensainaith its obligations under Calpurnia-
Gaul BIT.

264 Merriam-Webster.
25 Dolzer, p.149.

266 Bishop, p.1052.
267 Azurix, 7408.
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270. As stated imPAMT:

The State has a ‘primary obligation’ to exercise diligence to provide adequate
protection. The State’s failure to comply with tlisjective obligation due to the
mere lack of diligence is sufficient, without anged to establish malice or
negligence®®®

271. Among other actions, RESPONDENT entered into CLAINMAs Expat Personnel's
homes capturing laptops and other work materigt®s& police searches themselves had no
legal basis, and, were in fact never followed by #orm of prosecution. Besides that, there
were three press releases reporting on such peéeeches in inflammatory terms, also
accusing CLAIMANT’s Expat Personnel of espiondfjeThe press releases show, without
any doubt, that the only purpose of this line oficac by Respondent was to stir public
sentiment against foreign investors. This resuilted severe undermining of CLAIMANT's
goodwill and in the rise of a violent sentiment @fhultimately led to the pickets in front of
CLAIMANT's personnel’'s homes in Calpurnia.

272. The pickets were held in front of Ms. Pescara’s éptad by members of the CCC
Women’s League, and notably violéAt.Vehicle access to and from the property was tptall
obstructed. It was not possible to access the hoosear, but only by foot, which meant
physical exposure to the protesting hordes, andear ¢hreat to the physical security of
CLAIMANT’s personnel. Moreover, the police, in igmog Ms. Pescara’s requests did
nothing to protect CLAIMANT'’s property and emplogeé*

273. The Salukatribunal commented that:

the “full security and protection” clause is notaneto cover just any kind of
impairment of an investor's investment, but to pobtmore specifically the
physical integrity of an investment against integfece by use of forcg?
274. For the following reasons, Calpurnia failed to addéPS to CLAIMANT.
275. It conducted unwarranted and unjustified police rdees at the homes of
CLAIMANT's representatives (see 8lI1.B.i);

268 AMT, 1116.05-6.06,6.13%ee also AAPLYY76-77.
289 Calendar, 12/08003; 06/02004; 07/12004.
270 Clarifications-1, No.19.

211 CLA-Abst., 17.

22 g5aluka 1484.See alspAMT, 116.05-6.06.
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276. The press releases affected CLAIMANT’s goodwilleyhcontained allegations of
espionage against CLAIMANT;
277. The police refused to protect Ms. Pescara’s homenwhquested to do so, and failed

to take all the necessary measures to protectdusehfrom the violent picketers.

VI. REQUEST FOR RELIEF

278. For the above mentioned submissions, CLAIMANT retiodly requests this Tribunal
to find that:

- It has jurisdiction to rule over the present digput

- RESPONDENT expropriated CLAIMANT’s investment withio paying due
compensation;

- RESPONDENT unlawfully prevented the free transfe€EbAIMANT's returns;

- RESPONDENT failed to accord fair and equitable tiresnt and full and constant
protection and security; and

- RESPONDENT discriminated against CLAIMANT.

[Sgd]
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