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STATEMENT OF FACTS  

1. MedBerg Co. (ÒCLAIMANTÓ) was established in Bergonia on 30 January 

2004. MedX Holdings Limited (ÒMedXÓ) fully owns CLAIMANT, and its 

ownership of shares in MedX is publically accessible at the Bergonia 

Corporate registry.1 MedX is a Conveniencian company. It has an office in 

Conveniencia.2 

2. The Government of the Republic of Bergonia (ÒRESPONDENTÓ), has GDP 

per capita US $7,535 in 2006.3 Comparing BergoniaÕs GDP level with 

Thailand and Suriname, since the two countries are considered developing 

under the World BankÕs definition, Bergonia is also a developing counturies. 

3. Bergonia and Conveniencia are both members of the World Trade 

Organisation (ÒWTOÓ) and parties to the Convention on the Settlement of 

Investment Disputes between States and Nationals of Other States (ÒICSID 

ConventionÓ) and parties to the Agreement on Trade-Related Aspects of 

Intellectual Property Rights (ÒTRIPSÓ).  

4. The present dispute concerns the issuance of compulsory licence in relation to 

the Bergonian Patent No. AZ2005 (the ÒPatentÓ). It is a scientific 

breakthrough helping over-weight Bergonians.4 CLAIMANT has been the 

owner of the Patent since 5 March 2005, and it licenced BioLife Co. 

(ÒBioLifeÓ), a Bergonian company, to utilise the Patent from 31 March 2005. 

 

                                                 
1 Second Clarification, Q59 
2 Ibid, Q76 
3 First Clarification, Q44 
4 Ibid, Q40 
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5. On 31 March 2007, CLAIMANT terminated the Licence Agreement of the 

Patent with BioLife. Under the original Licence Agreement with BioLife, all 

products and treatments were intended for sale in the Bergonian domestic 

market. CLAIMANT terminated the licence due to parallel exports being 

made by BioLife.5 The patented products, through imports or otherwise, 

remain available in Bergonia after the said termination.6
 

6. On 1 June 2007, the Bergonian Intellectual Property Office (ÒIP OfficeÓ) 

commenced proceedings for the issuance of a compulsory licence of the 

Patent. The proceedings were initiated three months after the abovementioned 

termination of Licence Agreement.  

7. On 1 November 2007, the Bergonian IP Office issued a compulsory licence 

for the Patent. 

8. On 1 December 2007, CLAIMANT wrote to the Bergonian IP Office. It also 

wrote to the Foreign, Economics and Justice Ministries referring to Article 

10(2) of the B-C BIT. However, only the Justice Ministry replied to 

CLAIMANTÕs letter dated 1 December 2007, stating that the compulsory 

licence was issued in conformity with BergoniaÕs international obligations.7
 

9. On numerous occasions, CLAIMANT communicated its objection to the 

issuance of the compulsory licence to the Bergonian IP Office. The Bergonian 

IP Office did not provide an independent review for its decision upon issuing 

the compulsory licence.8
 

10. Regarding the Bergonian IP OfficeÕs administrative decision, CLAIMANT 

appealed to the Patent Review Board and raised its objection to the issuance of 

                                                 
5First Clarification, Q39 
6Second Clarification, Q114 
7 Ibid, Q111 
8 Para. 9 of uncontested facts 
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the compulsory licence.9 The Patent Review Board claimed that the issuance 

of the compulsory license was in conformity with Bergonian law.10  

11. As of 1 January 2009, six Bergonian entities including BioLife had invoked 

the compulsory licence. They are using the technology covered by the Patent 

to produce certain health-related products. The units of products sold by the 

six licencees invoking the compulsory licence were 155 % of that previously 

sold by BioLife alone.11 Three out of the six companies have exported a 

significant portion of the products to overseas markets.12Among the countries 

of export destination, there is at least one developing country.13 

12. The Bergonian IP Office has collected royalties from the six licencees and 

offered them to CLAIMANT. CLAIMANT refused to accept the royalties 

from the Bergonian IP Office. 

13. On 1 November 2008, the ICSID Secretary General registered the dispute for 

arbitration.  

                                                 
9 First Clarification, Q37 
10 Ibid 
11 Ibid, Q19 
12 Second Clarification, Q61 
13 Ibid, Q62. 
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SUMMARY OF ARGUMENT  

14. JURISDICTION . This dispute satisfies Article 25(1) of the ICSID 

Convention. CLAIMANT satisfies the definition of investor under Article 

25(2)(b) of the ICSID Convention. CLAIMANT has been controlled by 

MedX, a national of Conveniencia. And RESPONDENT has given express 

consent to treat as a national of Conveniencia by way of Most-Favoured-

Nation (“MFN”) treatment. Article 3 of the B-C BIT permits CLAIMANT to 

invoke Article VI. 8 of the Tertia-Bergonia BIT. MFN treatment is applicable 

in jurisdictional issues because the MFN clause was construed to include this 

application. The Patent is an investment as defined under the Article 1(d) of 

the B-C BIT and the ICSID Convention. The Patent was not a mere 

registration and a Licensing Agreement was signed utilising the Patent. 

15. MERITS OF THE CLAIM.  The acts of the Bergonian IP office are 

attributable to Bergonia. RESPONDENT has breached several provisions of 

the B-C BIT which has impaired CLAIMANT’s investment. First, 

RESPONDENT has breached article 4(2) of the B-C BIT by issuing a 

compulsory licence. This is an unlawful indirect expropriation of 

CLAIMANT’s investment. Second, RESPONDENT has breached Article 8(1) 

of the B-C BIT by failing to comply with TRIPS. Third, RESPONDENT has 

breached Article 2(2) of the B-C BIT by not providing fair and equitable 

treatment (“FET”) and full protection and security. 



Evensen 

 

 5 

THE ARGUMENTS  

PART ONE  -  PRELIMINARY ISSUES  

1.1 Applicable Law 

16. Article 42(1) of the ICSID Convention, to which both Bergonia and 

Conveniencia are parties, provides: 

The Tribunal shall decide a dispute in accordance with such rules of 
law as may be agreed by the parties. In the absence of such 
agreement, the Tribunal shall apply the law of the Contracting State 
party to the dispute (including its rules on the conflict of laws) and 
such rules of international law as may be applicable.14 

17. Only rules of international law are applicable in this case because Bergonia’s 

responsibility is based on the international law protections contained in the B-

C BIT.   

18. Article 38(1) of the Statute of the International Court of Justice (“ICJ 

Statute”)15 sets out the sources of international law on which CLAIMANT 

relies.16  The Article states:  

… the Court, whose function is to decide in accordance with 
international law such disputes as are submitted to it, shall apply: 

international conventions, whether general or particular, establishing 
rules expressly recognised by the contesting states; (b) international 

                                                 
14 Convention on the Settlement of Investment Disputes between States and Nationals 
of Other States, March 18 1965, 575 U.N.T.S (“ICSID Convention”). 
15 The Statute of the International Court of Justice 26 June 1945, 59 State. 1955 

U.N.T.S. 993 (“ICJ Statute”). 
16 IAN BROWNLIE, PRINCIPLES OF INTERNATIONAL LAW 3 (Oxford University Press 

2003; SIR ROBERT Y. JENNINGS & ARTHUR WATTS (eds.), OPPENHEIM’S 
INTERNATIONAL LAW: PEACE 24 (Longman 1992; MANLEY O. HUDSON, THE 
PERMANENT COURT of INTERNATIONAL JUSTICE 601 (The Macmillan Company 
1934); MALCOLM N. SHAW, INTERNATIONAL LAW 66 (Cambridge University Press 
2003). 
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custom, as evidence of a general practice accepted as law; (c) the 
general principles of law recognised by civilised nations: (d) 
subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various 
nations, as subsidiary means for the determination of rules of law. 

19. Consistent with Article 38(1)(a) of the ICJ Statute, the B-C BIT is the primary 

source of substantive international law applicable in this dispute.  Where 

necessary, reliance will be placed on customary international law.  This 

consists of wide-spread state practice coupled with opinio juris, meaning, 

respectively, the actual behaviour of the states and statesÕ belief that they are 

bound by these customary rules.17  Relevant international arbitral awards in 

addition to the writings of renowned jurists will also be relied on in support of 

CLAIMANT Õs arguments.  

20. In relation to international arbitral awards, it should be noted that no doctrine 

of precedent exists in international arbitration.18  However, to maintain 

stability and consistency of international investment law, earlier arbitral 

awards need to be taken into account when a Tribunal makes a decision.19  

The Tribunal in Saipem v Bangladesh
20

, for example, stated that although 

there is no binding precedent rule in international arbitration, a Tribunal has a 

duty Òto adopt solutions established in a series of consistent casesÓ.21  

Additionally, that Tribunal stated that arbitral Tribunals also have a duty to 

                                                 
17 North Sea Continental Shelf (Germany v Denmark/ Germany v Netherlands), ICJ 
Report (1969), at para 77. 
18  SGS v Philippines, ICSID Case No ARB/02/6, Decision on Jurisdiction, 29 
January 2004, at para 97. 
19 Saipem v Banagladesh, ICSID Case No ARB /05/7, Decision on Jurisdiction, 21 
March 2007, at para 67; Thomas W. WŠlde, ÒInvestment Arbitration under the Energy 
Charter Treaty: An overview of Key IssuesÓ, 1 TRANSNATIONAL DISPUTE 
MANAGEMENT 1 (2004). 
20 Saipem v Bangladesh, ICSID Case No ARB /05/7, Decision on Jurisdiction, 21 

March 2007. 
21 SGS v Philippines, ICSID Case No ARB/02/6, Decision on Jurisdiction, 29 
January 2004, at para 97. 
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ensure that they Òcontribute to the harmonious development of investment 

lawÓ.22 

1.2 Treaty Interpretation 

21. Articles 31 and 32 of the Vienna Convention on the Law of Treaties 

(ÒVCLTÓ)23 will be applied where any treaty provision is required to be 

interpreted in this submission. Articles 31 and 32 of the VCLT are considered 

to express rules of customary international law.24   

22. According to Article 31(1), treaties should be interpreted: 

É in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its 
object and purpose.25 

23. Article 32 provides that supplementary means of interpretation may be used to 

aid the interpretation of the treaty if the application of Article 31: (a) leaves 

the meaning ambiguous or obscure; or (b) leads to result which is manifestly 

absurd or unreasonable.  

                                                 
22 supra n22   
23 Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S 331, 8 
I.L.M. 679 (ÒVCLTÓ). 
24 The Iron Rhine (IJzeren Rijn) Arbitration (Belgium v Netherlands), Award of the 
Arbitral Tribunal, 24 May 2005, at para 45; Land, Island and Maritime Frontier 
Dispute (El Salvador v. Honduras: Nicaragua intervening), ICJ Reports (1992) 582-
583, at para.373, and 586, at para 380; Territorial Dispute (Libyan Arab Jamhiriya v. 
Chad), ICJ Reports (1994) 21-22, at para 41; Maritime Delimitation and Territorial 
Questions between Qatar and Bahrain (Qatar v. Bahrain), Jurisdiction and 
Admissibility, ICJ Report (1995) 18, at para 33. 
25 supra, Article 31(1) 
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PART TWO Ð JURISDICTION OF THE ICSID CENTRE  

2.1 Article 25(1) ICSID Convention Jurisdictional Prerequisites 

24. ICSID Centre is a forum of direct investor-state dispute resolution system 

created by the Washington Convention.26 Article 25 of the ICSID Convention 

provides the outer limits within which the ICSID Centre can act.27 Article 

25(1) provides: 

The jurisdiction of the Centre shall extend to any legal dispute 
arising directly out of an investment, between a Contracting State... 
and a national of another Contracting State, which the parties to the 
dispute consent in writing to submit to the Centre... 

25. Article 25(1) stipulates the requirements for a dispute to be submitted to the 

ICSID Centre. CLAIMANT submits that it satisfies all requirements in Article 

25(1) so that the jurisdiction of the ICSID Centre extends to the present 

dispute. The requirements in Article 25(1) are detailed under the respective 

paragraphs: 

2.1.1 Written Consent Requirement - there must be a written 
consent between CLAIMANT and RESPONDENT to 
submit the dispute before an ICSID Tribunal;  

2.2.2 Nationality Requirement - CLAIMANT must be a national 
of Contracting State other than the host country; 

2.2.3 Investment Requirement - the dispute must be a legal one, 
and it must arise directly out of an investment. 

                                                 
26 International Investment, Political Risk and Dispute Resolution, Noah Rubins & N 

Stephan Kinsella by Oceana Publications, Inc., Dobbs Ferry, New York, pp. 290 

27 Aron Broches, The Convention on the Settlement of Investment Disputes between 
States and Nationals of Other States, 136 RECUEIL DES COURS, 331, 351-361 
(1973). 
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2.1.1 The Consent Requirement 

26. RESPONDENT accepts ICSID proceedings at the request of an Conveniencia 

investor given that the period of negotiation is satisfied. States are permitted to 

provide their consent to submit future investment disputes to arbitration 

through bilateral investment treaties.28 In the present case, Bergonia has made 

a standing offer under the B-C BIT, which provides: 

... the dispute shall be submitted at the request of the investor 
alternatively or consecutively to... international arbitration under 
either: Ð the Convention of 18 March 1965 on the Settlement of 
Investment Disputes between States and Nationals of Other States 
(ICSID)... Each Contracting State herewith declares its acceptance 
of such international arbitral procedures. 

27. Article 25(1) of the ICSID Convention requires a written consent as to the 

jurisdiction of the ICSID Centre. Accordingly, CLAIMANT satisfies the 

consent requirement in Article 25(1) by accepting BergoniaÕs standing offer to 

submit to ICSID proceedings.  

28. CLAIMANT submits that the written consent in Article 25(1) must not be 

confused with the agreement of parties in Article 25(2)(b) of the ICSID 

Convention. Article 25(2)(b) concerns foreign control and nationality issues 

only. The consent requirement of the jurisdiction of the ICSID Centre in 

Article 25(1) should not be confused with the agreement of nationality by the 

parties in Article 25(2)(b).  

29. Under Article 10(2)(b) of the Bergonia-Conveniencia BIT, an investor of 

Conveniencia may request international arbitration against the state of 

Bergonia under the ICSID Convention. Therefore, CLAIMANT submits that 

                                                 
28 CHRISTOPHER DUGAN, INVESTOR-STATE ARBITRATION 220 (Oxford University 

Press 2008). 
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Bergonia therefore made its standing offer of international arbitration under 

the ICSID Convention in the B-C BIT. 

30. In summary, both CLAIMANT and RESPONDENT have provided written 

consent pursuant to Article 25(1) of the ICSID Convention. Alternatively, 

CLAIMANT submits that both CLAIMANT and RESPONDENT have given 

their consent in writing required in Article 25(1) of the Convention by way of 

MFN clause.  

2.1.2 Nationality Requirement 

2.1.2.1 Article 25(2) of the ICSID Convention defines Nationality  

31. The nationality requirement in Article 25(1) of the ICSID Convention is 

defined in Article 25(2)(b). Article 25(2)(b) requires that the investor and the 

Contracting State must have agreed to treat the investor as a national of 

another Contracting State because of foreign control. In the present case, 

CLAIMANT submits that 

2.1.2.2 FOREIGN CONTROL - CLAIMANT is under the foreign 

control by a national of another Contracting State because it 

is fully owned under MedX, which is a Conveniencian 

investor; In this regard, CLAIMANT submits that 

incorporation or Siège Social test is the proper test to 

determine the Nationality of a Foreign Controller. 

CLAIMANT also submits that piercing the Corporate Veil is 

Unwarranted in the Current Dispute 

2.1.2.5 AGREEMENT - RESPONDENT has agreed that CLAIMANT 

should be treated as a national of another Contract State. 

32. Article 25(2)(b) defines “National of another Contracting State” for a 
company: 
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... any juridical person which had the nationality of the Contracting 
State party to the dispute on that date and which, because of foreign 
control, the parties have agreed should be treated as a national of 
another Contracting State for the purposes of this Convention. 

 

2.1.2.2 CLAIMANT is under Foreign Control 

33. CLAIMANT is wholly owned by MedX, which is a Conveniencian company. 

Therefore, it is under foreign control and it should be treated as a national of 

another Contracting State for the purpose of the ICSID Convention. 

34. CLAIMANT submits that the foreign control requirement under Article 

25(2)(b) refers only to one entity’s legal capacity to control another entity.  

Since MedX has 100 percent ownership over CLAIMANT, MedX must 

necessarily have control over CLAIMANT.  The Tribunal in Vacuum Salt
29 

noted: 

It stands to reason, of course, that 100 percent foreign ownership 
almost certainly would result in foreign control...30 

 

35. It is generally accepted that Article 25(2)(b) serves to extend ICSID’s 

jurisdiction. The article allows for minority shareholders with a controlling 

interest31 or other indirect controllers32 of the local company to bring a dispute 

under the ICSID Convention.  Since the article provides protection under the 

aforementioned scenarios, it is difficult to contend that the foreign control 

requirement must be satisfied by ultimate control.   

                                                 
29 Vacuum Salt Production Limited v. Government of the Republic of Ghana, ICSID 

case no. ARB/92/1, Award16 February 1994. 
30 Ibid, para 346 
31 CMS Gas Transmission Co v. The Argentine Republic, ICSID Case No. 

ARB/01/08, Award 12 May 2005. 
32 SOABI v. Republic of Senegal, ICSID case no. ARB/82/1, Award 25 Februrary 

1988. 
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36. CLAIMANT submits that MedX’s legal capacity to control CLAIMANT 

through its ownership suffices to establish foreign control.  CLAIMANT 

further submits that the ultimate control test is an improper test and that the 

si•ge social test is the correct test for determining the nationality of a foreign 

controller. 

2.1.2.3 The Incorporation or Si•ge Social test is the Proper Test to Determine the 

Nationality of a Foreign Controller 

37. CLAIMANT satisfies the nationality requirement under Article 25(2)(b) 

because its owner is a Conveniencian national.  MedX’s fully owns 

CLAIMANT. Therefore, CLAIMANT is a foreign controlled company. 

38. ICSID Tribunals have consistently adopted the incorporation and si•ge social 

tests, rather than control, to determine the nationality of a controlling entity 

under Article 25(2)(b): 

… the use of a control test to define the nationality of a corporation 
to restrict the jurisdiction of the Centre would be inconsistent with 
the object and purpose of Article 25(2)(b).33 

39. The Tribunal in Tokios used the incorporation and si•ge social test to 

determine the nationality of the foreign controlling entity in that case.  The 

Tribunal found that once it was established that the controlling entity had the 

nationality of a Contracting State to the ICSID Convention, then the Tribunal 

had jurisdiction to hear the dispute. 

40. Professor Schreuer also suggests that the control test is inappropriate when 

determining the nationality of a foreign controller.  He notes: 

A systematic interpretation of Article 25(2)(b) would militate 
against the use of the control test for a corporation’s nationality.  
The second clause of Article 25(2)(b) provides that a juridical 
person, even though it possesses the nationality of the host State, 
may be treated as a foreign investor by way of a special agreement 

                                                 
33 Tokios Tokel! s v. Ukraine, ICSID Case No. ARB/02/18, Award 26 July 2007, at 

para 46. 
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Òbecause of foreign control.Ó  By relying on control for the 
exception to host State nationality, the provision implies that host 
State nationality is not based on control.34 

41. Furthermore, the Preliminary Draft of the ICSID Convention supports 

CLAIMANTÕs position that the control test is improper for determining the 

nationality of a foreign controller.  The Preliminary Draft included the control 

test as a possible criterion for the nationality of a company but was 

subsequently abandoned after much debate for the lack of feasibility.35 

42. CLAIMANT submits that it satisfies the nationality requirement under Article 

25(2)(b) because MedX is a Conveniencian company.  MedXÕs sole 

ownership of CLAIMANT, and the necessary element that follows from such 

ownership, renders CLAIMANT  a foreign controlled company.   

2.1.2.4 Piercing the Corporate Veil is Unwarranted in the Current Dispute 

43. CLAIMANT submits that the ownership of MedX is legally irrelevant in the 

present dispute. 

44. In Barcelona Traction36, the International Court of Justice stated that the 

corporate veil could be lifted: 

É to prevent the misuse of the privileges of legal personality, as in 
certain cases of fraud or malfeasance, to protect third persons such 
as a creditor or purchaser, or to prevent the evasion of legal 
requirements or of obligations.37 

45. CLAIMANT submits that RESPONDENT must prove CLAIMANT engaged 

in Òmisuse of the privileges of legal personalityÓ or attempted Òevasion of 

                                                 
34 CHRISTOPH H. SCHREUER, THE ICSID CONVENTION: A COMMENTARY, 278 

(Cambridge University Press 2001). 
35 Ibid 
36 Barcelona Traction, Light and Power Co. Ltd (Belgium v. Spain), ICJ Reports 

(1970). 
37 Ibid, para 56 
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legal requirements or obligationsÓ if this Tribunal were to consider piercing 

the corporate veil.  CLAIMANT further submits that it did not engage or 

attempt in any of the aforementioned activities that may allow this Tribunal to 

pierce the corporate veil. 

46. The case of Tokios
38 affirms the Barcelona Traction decision.  The Tokios 

award held that piercing of the corporate veil to find the ultimate controllers 

was unwarranted because the Barcelona Traction criteria required for lifting 

of the veil was not present in that case.  However, the dissenting President 

Professor Weil advocated the piercing of the corporate veil in that case 

because he opined that the ISCID Convention only protects international 

investments.  This required international nature of an investment may 

necessitate a Tribunal to lift the corporate veil to ascertain the economic 

realities of a particular case in ensuring the existence of an international 

investment. 

47. The Tribunal in TSA Spectrum v. Argentine Republic
39 followed Professor 

WeilÕs dissenting opinion in Tokios and held that piercing of the corporate veil 

could be utilized to ascertain the ÒtrueÓ owners of an investment.  However, 

there appear to be inconsistencies in the TSA award.  One one hand, the TSA 

Tribunal recognizes that company stockholding is not enough but must be 

accompanied by effective control in order to satisfy the jurisdictional 

requirement under Article 25(2)(b).40  The Tribunal also found that it was 

necessary to pierce the corporate veil and establish whether or not the 

domestic company was objectively under foreign control.41  On the other 

hand, the Tribunal concluded that the ultimate owner of CLAIMANT was a 

national of the host State42, and thus declined jurisdiction.  Even though the 

                                                 
38 supra n34 
39 TSA Spectrum de Argentina S.A. v. The Argentine Republic, ICSID Case No. 

ARB/05/5, Award 19 December 2008. 
40 Ibid, para 121 
41 Ibid, para 160 
42 TSA Spectrum de Argentina S.A. v. Argentine Republic, ICSID Case No. 

ARB/05/5, Award 19 December 2008, at para 162. 
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TSA Tribunal affirmed the RESPONDENTÕs allegation that the ultimate 

control of CLAIMANT vested in a national of the host State43, the TribunalÕs 

finding of an Òultimate controllerÓ is inconsistent with its findings of law; 

namely, that foreign control need only be effective or objective in order to 

establish jurisdiction under Article 25(2)(b).  There is a fundamental 

difference between the concepts of Òeffective or objective controlÓ and that of 

Òultimate controlÓ Ð the TSA Tribunal had correctly stated that the requirement 

to establish jurisdiction under Article 25(2)(b) is effective or objective foreign 

control.   

48. There was also a dissenting opinion in the TSA award by Professor Aldonas, 

who opined that the majority erroneously invoked Barcelona Traction.  

Professor Aldonas states that there was no factual basis, in accordance with 

the Barcelona Traction criteria, to justify the piercing of the corporate veil in 

that case.44   

49. If this Tribunal is not with CLAIMANT on: 1) ownership necessarily 

conferring effective control, or 2) is of the opinion that our current case 

requires the piercing of the corporate veil, or 3) both of the above, then 

CLAIMANT submits two alternative arguments.   

50. CLAIMANT firstly submits that MedXÕs full ownership over CLAIMANT 

must consist of substantive control.  MedX controls the worldwide interests of 

the invention behind AZ2005 and has assigned those interests with respect to 

Bergonia to CLAIMANT.45  This fact alone proves that MedX has effective 

control over CLAIMANT and fulfills the objective control requirement under 

Article 25(2)(b). 

                                                 
43 Ibid, para 162 
44 Ibid, para 153 
45 Second Clarification, Q74. 
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51. CLAIMANT secondly submits that even if this Tribunal finds the necessary 

Barcelona Traction criteria to lift the corporate veil, MedX would still be the 

effective controller of CLAIMANT.  MedScience Co. and Dr. Frankensid hold 

MedX in equal shares.  This means that MedX is so structured that both 

MedScience Co. and Dr. Franksensid must work together in order to direct 

MedX  Given that MedScience Co. and Dr. Frankensid must work together to 

effectively control MedX, neither of them effectively controls MedX. 

Therefore, the effective foreign control of CLAIMANT rests with MedX. 

CLAIMANT’s position is supported by Aguas del Tunari v. Republic of 

Bolivia
46 wherein CLAIMANT’s corporate structure in that case is similar to 

our current dispute.  The Tribunal in Aguas held that the local company was 

effectively controlled by the immediate subsidiary below the two parent 

companies with equal shareholding of that subsidiary, and used the 

aforementioned reasoning to arrive to that conclusion. Therefore, 

CLAIMANT submits that even if lifting or the corporate veil is applied to the 

current dispute, MedX is the ultimate controller of CLAIMANT. 

2.1.2.5 RESPONDENT Agreed to Treat CLAIMANT as a Foreign Investor 

52. It is submitted that RESPONDENT has agreed to treat CLAIMANT as a 

national of another Contracting State.  Article 25(2)(b) does not require that 

such agreement to be in writing. CLAIMANT submits that RESPONDENT 

made the agreement implicitly by way of the MFN clause in the Bergonia-

Conveniencia BIT. CLAIMANT submits that Bergonia consented to submit 

the dispute to the ICSID Centre by way of the MFN clause in B-C BIT. 

53. Article 3(2) of the B-C BIT (the MFN clause) provides: 

Neither Contracting State shall subject investors of the other 
Contracting State, as regards their activity, in particular, though not 
exclusively, concerning management, maintenance, operation, 

                                                 
46 Aguas del Tunari S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision 

on RESPONDENT’s Objections to Jurisdiction 21 October 2005. 
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enjoyment or disposal of their investments, to treatment less 
favourable than it accords to its own investors or to investors of any 
third State, whichever is more favourable to the investors. 

54. As stated by Professor Schreuer, MFN clauses in treaties should ensure that 

the relevant parties treat each other in a manner at least as favourable as they 

treat third parties.47 In other words, Bergonia must treat the investment owed 

by a Conveniencian investor no less favourable than the investment owed by 

any third State in Bergonia. 

55. CLAIMANT brings a claim against RESPONDENT under the B-C BIT as a 

ÒConveniencian investorÓ owning a Bergonian investment. Under Article 

1(3)(b) of the Bergonia-Conveniencia BIT, a Conveniencian investor owning 

a Bergonian investment has a seat in Conveniencia, but CLAIMANT has its 

seat in Bergonia.  

56. In this regard, CLAIMANT acknowledges that only a Conveniencian investor 

can invoke Article 10(2)(b) of the B-C BIT against Bergonia, and 

CLAIMANT does not have its seat in Conveniencia. However, it is submitted 

that MFN clause of the B-C BIT will relieve CLAIMANT from such seat 

requirement.  

57. RESPONDENT should not discriminate against the investors or their 

investments from Conveniencia from TertiaÕs investors. Article VI(8) of the 

Tertia-Bergonia BIT provides: 

... any company legally constituted under the applicable laws and 
regulations of a Party or a political subdivision thereof but that, 
immediately before the occurrence of the event or events giving rise 
to the dispute, was an investment of nationals or companies of the 
other Party, shall be treated as a national or company of such other 
Party... 

                                                 
47 CHRISTOPH SCHREUER ET AL, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW 

186 (Oxford University Press 2008). 
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58. In the present case, CLAIMANT is legally constituted under the laws and 

regulations of Bergonia and it was an investment of nationals or companies of 

Convenienca. Therefore, CLAIMANT submits that under the combined effect 

of Article VI(8) and the MFN clauses, the CLAIMANT shall be treated as a 

national or company of Conveniencia under the ICSID Convention. 

59. Article 25(1) of the ICSID Convention concerns procedural matters in an 

investment dispute. MFN clauses can apply to procedural matters as decided 

in ICSID cases. In Emilio Agust’n Maffezini v Spain48, an ICSID Tribunal 

concluded that dispute settlement arrangements were inextricably related to 

the protection of foreign investors, it is today related to the protection of rights 

of traders under treaties of commerce. Accordingly, CLAIMANT submits that 

such protection in favourable dispute settlement arrangements is essential for 

the protection of CLAIMANT as a foreign investor. 

60. In Gas Natural SDG SA v Argentina49, the Tribunal held that CLAIMANT 

was entitled to avail itself of the dispute settlement provision in the basic 

treaty in reliance on a third party treaty for the purpose of an investor-state 

international arbitration. In RosInvest Co UK Ltd v Russian Federation50, the 

Tribunal decided that the widening of the scope of the BIT to procedural 

matters was a normal effect of MFN clauses. Accordingly, CLAIMANT  

submits that it is entitled to avail itself of the seat requirement in Articles 

1(3)(b) and 10(2)(b) of Bergonia-Conveniencia BIT in reliance on the Tertia-

Bergonia BIT Article VI (8). 

61. The wordings of the MFN clause in the Bergonia-Convenincia BIT can be 

construed to cover procedural issues. In Article 3(2) of the Bergonia-

                                                 
48 Emilio Augustine Maffezini v Kingdom of Spain, ICSID Case No. ARB/97/7, 

Award on Jurisdiction 25 January 2000, at para. 83. 
49 Gas Natural SDG, S.A. v. The Argentine Republic, ICSID Case No. ARB/03/10, 

Decision of the Tribunal; on Preliminary Questions on Jurisdiction 17 June 2005. 
50 RosInvestCo UK Ltd. v. The Russian Federation, SCC Case No. Arb. V079/2005, 

Award on Jurisdiction October 2007. 
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Conveniencia BIT, MFN treatment relates to “activity” of the investors. The 

term “activity” was examined by the ICSID Tribunal in Siemens AG v 

Argentina
51, where the wordings of the Germany/Argentina BIT provided 

such provision: 

“None of the Contracting Parties shall accord... a less favorable 

treatment of activities related to investments than granted to... 

nationals and companies of third States.”  

62. In the present case, no provision in the BIT expressly or implicitly excludes 

procedural issues from the scope of “activity”. The B-C BIT refers “activity” 

similarly: “... as regards their activity, in particular, though not exclusively, 

concerning management, maintenance, operation, enjoyment or disposal of 

their investments... ”  

63. In this provision, the drafters carefully emphasized that the list of activity is 

not exclusive. And, the list of activities has merely shown the issues of 

particular concerns to the parties, as evident by the term “in particular”. 

Accordingly, the term “activity” is broad and inclusive, and Article 3(2) 

widens instead of narrows the MFN standard. 

64. Under the Tertia-Bergonia BIT, RESPONDENT has given investors from 

Tertia more favourable treatment than investors from Conveniencia.  In this 

regard, RESPONDENT has given Tertian investors (investors of a third State) 

more favourable treatment for a lower threshold to satisfy the nationality 

requirement in Article 25(2)(b) of the ICSID Convention. Under Article VI (8) 

of the Tertia-Bergonia BIT, Article 25(2)(b) is deemed to be satisfied as soon 

as the investor, as a CLAIMANT, is under foreign control52.  In comparison, 

                                                 
51 Siemens v. The Argentine Republic, ICSID Case No. ARB/02/8 Decision on 

Jurisdiction, 3 August 2004. 
52 Article VI (8) of the Tertia-Bergonia BIT 
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the B-C BIT requires an investor to satisfy seat requirement in addition to the 

foreign control requirement53. 

65. Hence, it is submitted that MFN treatment should be given to CLAIMANT 

with the effect that it may choose the more-favourable-foreign-control test 

under the Tertia-Bergonia BIT rather than the difficult foreign-control-with-

seat test under the B-C BIT. 

66. As aforementioned, CLAIMANT is fully owned by a national of 

Conveniencia. CLAIMANT registered the dispute for ICSID arbitration on 1 

November 2008 as a foreign investor in Bergonia.  Since the national of 

Conveniencia holds 100% shares in control of CLAIMANT, and this would 

sufficiently satisfy the foreign control test imported by virtue of MFN 

treatment discussed above. 

67. From all of the above, it is submitted that CLAIMANT has tried to take the 

route of amicable settlement but this has not been and never will be a fruitful 

path to take. CLAIMANT fulfilled the foreign control requirement either by 

MFN treatment or CLAIMANT has been sufficiently controlled by a national 

of another Contracting State for the purpose of Conveniencia-Bergonia BIT. 

68. In summary, RESPONDENT has agreed to treat CLAIMANT as a national of 

another Contracting State by way of MFN clause. CLAIMANT submits that it 

satisfies the nationality requirement in Article 25(2)(b) of the ICSID 

Convention so that CLAIMANT is deemed as a national of another 

Contracting State in Article 25(2). 

2.1.3 Investment Requirement 

                                                 
53 Article 1(3)(b) of the Bergonia-Conveniencia BIT  
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69. The Patent owned by CLAIMANT satisfies the definition of investment under 

Article 1(d) of the B-C BIT. It provides: 

the term “investments” comprises every kind of asset invested in 
accordance with the laws and regulations of a Contracting State and 
shall include in particular, though not exclusively... intellectual 
property rights, in particular copyrights, patents, utility-model 
patents, industrial designs, trademarks, trade-names, trade and 
business secrets, technical processes, know-how, and good will... 

 

70. A double-barrelled test54 was first proposed in the case Fedax v Venezuela
55 

and subsequently adopted by the case Salini v Morocco
56. Under this test, an 

investment must satisfy the definition under the BIT and five other 

characteristics. The Fedax case observed four characteristics. The Salini case 

adopted the 4 characteristics and included one extra characteristic. They are 

certain duration, regularity of profit and return assumption of risk; substantial 

commitment and significance for host State’s development. The five 

characteristics are generally referred as the Salini test.57 The Salini
58 test is 

recognized as the ICSID Convention’s “definition” of investment.However, in 

the case of Biwater v Tazania
59, the Tribunal purported recent case law have 

shown that many BITs defined “investment” in a way different from the Salini 

test. The Tribunal in Biwater proposed that the Salini test is a fixed and 

inflexible test. If transactions must satisfy the five criteria in order to be 

included by the ICSID Convention, this will undermine “individual 

agreements and a developing consensus in part of the world as to the meaning 

of “investment” (as expressed in BITs)”. The Tribunal in Biwater asserts that 

                                                 
54 Malaysian Historical Salvors, SDN, BHD v. Malaysia, ICSID Case No. ARB/05/10 
Decision on Jurisdiction 17 May 2007. 
55 Fedax N.V. v. Venezuela, ICSID Case No. ARB/96/3 Award on Jurisdiction 11 

July 1997. 
56 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case 

No. ARB/00/4, Decision on Jurisdiction 23 July 2001. 
57 Other cases such as Joy Mining Machinery Limited v. Arab Republic of Egypt, 

ICSID Case No. ARB/03/11, Award on Jurisdiction 6 August 2004 has approved 
Salini’s approach of defining investment. 

58 Ibid 
59 Biwater Gauff (Tanzania) Limited v. United Republic of Tanzania, ICSID Case No. 

ARB/05/22, Award 24 July 2008. 
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the ICSID Convention should not be read narrowly. Even if all of the criteria 

in the Salini test could not be satisfied, this would not deny jurisdiction for 

ICSID Tribunals. This approach was supported by the Maylasian Historical 

Salvor Annulment proceedings.60
 

71. From the drafting history of the ICSID Convention, the ICSID Drafting 

Committee specifically did not define an investment. The Committee found it 

difficult to find a satisfactory definition of investment.61 As the Report of the 

Executive Directors says: 

“No attempt was made to define the term “investment” given the 
essential requirement of consent by the parties, and the mechanism 
through which Contracting States can make known in advance, if 
they so desire, the classes of disputes which they would or would 
not consider submitting to the Center (Article 25(4)).62 

 

72. Therefore, CLAIMANT submits that the contracting parties are given the right 

to define an investment.  

73. In our present case, Article 1(d) of the BIT defined investment to include 

patent. So the patent in question satisfies the definition of investment under 

the BIT. This Tribunal has jurisdiction when the BIT’s definition is satisfied. 

The patent was brought from Conveniencia to Bergonia. It encouraged 

economic co-operation. The Patent should be protected by the B-C BIT. 

CLAIMANT submits that the Salini test can be disregarded. This is because 

the narrow definition of investment in the Salini test will undermine Bergonia 

and Conviencia’s intention. The Salini test should not be used to override their 

agreement on the definition of an investment.  

                                                 
60 supra 55 
61 supra 35 
62Report of the Executive Directors on the on the of between States and Nationals of 
Other States (1965), ICSID Doc. ICSID–2 in vol. II-2 HISTORY OF THE ICSID 

CONVENTION 1069 (ICSID 1968) 
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74. CLAIMANTÕs patent is a protected investment under the B-CBIT. So the 

Tribunal has jurisdiction. 

75. Alternatively, if the Tribunal is of the view that the Salini test must be 

satisfied, the patent also satisfies the Salini test (the ICSID ConventionÕs 

definition). The features of an investment including certain duration, regularity 

of profit and return, assumption of risk, substantial commitment and 

significance for host StateÕs development, are all present. CLAIMANT  is used 

to manage its patent. A company in Bergonia was licenced to use the patent 

for two years. The duration requirement has been satisfied since the Patent 

was being used in Bergonia for a period of time. The Patent was licenced by 

the Bergonian authority. CLAIMANT is subject to Bergonian regulations. 

There is a regularity of profit and return because CLAIMANT receives royalty 

from BioLife regularly. 

76. By registering the Patent and entering into agreements with local entities, 

CLAIMANT has assumed risk in the transaction. The setting up of the 

company and entering into agreements shows that there is substantial 

commitment on CLAIMANTÕs part. And the Patent is used to develop health-

related products which address the nationÕs medical need. Hence, the 

investment has significance for host StateÕs development. The Patent satisfies 

both the B-C BITÕs requirement and the ICSID ConventionÕs requirement. 

Thus, CLAIMANTÕs Patent is an investment protected by the B-C BIT and this 

Tribunal has jurisdiction. 
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2.2 Conclusion on Jurisdiction 

77. This dispute satisfies Article 25(1) of the Convention. CLAIMANT satisfies 

the definition of investor under article 25(2)(b) of the ICSID Convention. 

CLAIMANT has been controlled by MedX, a national of Conveniencia. And 

RESPONDENT has given express consent to treat CLAIMANT as a national 

of Conveniencia by way of MFN treatment. Article 3 of the B-C BIT permits 

it to invoke Article VI.8 of the Tertia-Bergonia BIT. MFN treatment could be 

applied in jurisdictional issues because the MFN clause was construed to 

include this application. The Patent is an investment as defined under the BIT 

and the ICSID Convention. The Patent was not a mere registration and 

Licensing Agreement was signed utilising the Patent.
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PART THREE – VIOLATIONS OF THE B-C BIT 

3.1 State Responsibility of Bergonia 

76. According to the ILC’s Articles on State Responsibility, all alleged 

internationally wrongful actions in this dispute are attributable to the State.63 

Commentators agree that the ILC Articles are currently the most authoritative 

document on the law of state responsibility.64  

77. Article 4 of the ILC’s Articles on State Responsibility65 stipulated a State’s 

responsibility for the conduct of its organs. It provides that: 

 [t]he conduct of any State organ shall be considered an act of that 
State under international law, whether the organ exercises 
legislative, executive, judicial or any other functions, whatever 
position it holds in the organization of the State, and whatever its 
character as an organ of the central government or of a territorial 
unit of the State. 

78. As a government department, the Bergonian IP Office is undeniably a State 

organ of RESPONDENT. RESPONDENT is thus internationally responsible 

for the conduct of the Bergonian IP Office.  

                                                 
63 International Law Commission, Articles on Responsibility of States for 

Internationally Wrongful Acts, Vol. II (Part Two) Yearbook of the International 
Law Commission (2001). 

64 CHRISTOPHER SCHREUER ET AL, THE OXFORD HANDBOOK OF INTERNATIONAL 

INVESTMENT LAW 550 (Oxford University Press 2008). 
65 International Law Commission, Articles on Responsibility of States for 

Internationally Wrongful Acts, vol. II (Part Two) YEARBOOK OF THE INTERNATIONAL 

LAW COMMISSION, 2001. 
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3.2 Breach of Article 4(2) – RESPONDENT Expropriated CLAIMANT’s 

Investment 

79. Article 4(2) of the B-C BIT provides:  

Investments by investors of either Contracting State shall not 
directly or indirectly be expropriated…in the territory of the other 
Contracting State except, in accordance with the applicable laws of 
the latter Contracting State for the public benefit, on a non-
discriminatory basis and against prompt, adequate and effective 
compensationÉ 

80. On 1 November 2007, the Bergonian IP Office issued the compulsory licence 

with respect to the Patent. RESPONDENT has breached Article 4(2) of the B-

C BIT by indirectly expropriating CLAIMANT’s investment. Furthermore, 

the indirect expropriation was unlawful since it was not done for public 

benefit, and the compensation was not adequate.  

3.2.1 Expropriation is Indirect 

81. Formal or direct expropriation is an official act where the title of an 

investment by a foreign investor is taken away by the state.66 Besides physical 

takings, investment by a foreign investor could also be indirectly expropriated. 

The Iran-US Claims Tribunal award in Starrett Housing67 illustrates the 

general standard of indirect expropriation as: 

… It is recognized in international law that measures taken by a 
state can interfere with property rights to such an extent that these 
rights are rendered so useless that they must be deemed to have been 
expropriated, even though the state does not purport to have 

                                                 
66 Supra n48 
67 Starrett Housing Corporation v. Islamic Republic of Iran, 4 Iran-U.S. Cl. Trib. Rep. 

122 (1983). 



Evensen 

 

 27 

expropriated them and the legal title to the property formally 
remains with the original owner.68 

82. CLAIMANT Õs property was not physically taken by the government. 

However, the compulsory licence interfered with CLAIMANT Õs property 

right and rendered it useless. CLAIMANT Õs right to its investment must be 

deemed to have been indirectly expropriated. 

83. While the Starrett Housing case provides a general concept of indirect 

expropriation, it does not address specific circumstances such as the issuance 

of compulsory licence. A compulsory licence on the one hand could be a 

legitimate and non-compensable regulation. On the other hand, it could be a 

compensable indirect expropriation.69 An Òorthodox approachÓ under 

international law was observed by Newcombe.70 He contended that under the 

Òorthodox approachÓ, 

 Òan expropriation occurs when a foreign investor is deprived of the 
use, benefit, management or enjoyment of all or substantially all of 
its investment, except where deprivation results from a bona fide 
and legitimate use of state police powers.Ó71 

84. He criticized that this approach disregards appropriation by the government. 

He proposed that in most instances, expropriation is when the investor has 

suffered a deprivation and there has been a corresponding acquisition of use or 

control of the investment by the state.72  

                                                 
68 supra n67 at p. 159 
69 Christopher S. Gibson, A Look at the Compulsory License in Investment 

Arbitration: The Case of Indirect Expropriation, 5 AMERICAN UNIVERSITY 

INTERNATIONAL LAW REVIEW,(July 2009). 
70 Andrew Newcombe, The Boundaries of Regulatory Expropriation in International 

Law, 20:1 ICSID REVIEW FOREIGN INVESTMENT LAW JOURNAL 5 
71 supra n67 at p.154 
72 Andrew Newcombe, The Boundaries of Regulatory Expropriation in International 

Law, 20:1 ICSID REVIEW FOREIGN INVESTMENT LAW JOURNAL 7. 
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85. This definition has been supported by Paulsson and Douglas73 and Gibson74. 

Gibson, in drawing the conclusion, proposed that one must first look at the 

degree of interference when determining whether a compulsory licence is an 

expropriation. Next, one should look at whether there are specific 

undertakings or representations on the part of the state and whether there are 

legitimate or reasonable expectations and reliance on the part of the investor. 

Gibson also proposed a third factor, the character and regulatory purpose 

behind the government action. 

86. In the case of Metalclad
75

, indirect expropriation includes the interference 

with the use of property which has the effect of Òdepriving the owner ... the 

use of the reasonably-to-be-expected economic benefit.Ó In that case, 

CLAIMANT was deemed to be expropriated because the licence was not 

issued. The Metalclad Tribunal found that Mexico has effectively and 

improperly prevented MetalcladÕs operation of the landfill. In the case of 

CME v Czech Republic
76, the investor was deprived of a business arrangement 

to have the exclusive use of the broadcasting licence. Thus, a local Czech 

company became an unencumbered licence. The loss of exclusive use of the 

licence was a substantial interference. The investorÕs control is substantially 

interfered if an investor Òcannot direct the day-to-day operations of the 

investmentÓ.77 In the case of Middle East Cement Shipping v Egypt
78

, Egypt 

revoked the investorÕs licence and caused the investorÕs business to be 

paralyzed. Revoking the licence is a kind of substantial interference.  

                                                 

73J. Paulsson & Z. Douglas, Indirect Expropriation in Investment Treaty Arbitration, 
in ARBITRATING FOREIGN INVESTMENT DISPUTES (Norbert Horn ed., Kluwer Law 
International 2004). 

74 supra n70 at p.3 
75 Metalclad Corporation. v. United Mexican States, ICSID Case No. ARB(AF)/97/l, 

Award of 30 August 2000, at para. 212. 
76 CME Czech Republic B.V. v. Czech Republic, UNCITRAL Partial Award, 13 

September 2001, at para. 121. 
77 LG&E v. The Argentine Republic, ICSID Case No. ARB/02/1, Award 25 July 

2007. 
78 Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, 

ICSID Case No. ARB/99/6, Final Award 12 April 2002. 
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87. In the present case, CLAIMANT  applied to the Bergonian IP Office to register 

the Patent. When the compulsory licence was issued, CLAIMANT  lost the 

right to utilize its Patent.  Article 28(1)(a) of TRIPS states that, 

ÒA Patent shall confer on its owner the following exclusive rights: 

where the subject matter of a Patent is a product, to prevent third 

parties not having the ownerÕs consent from the acts of: making, 

using, offering for sale, selling, or importing for these purposes that 

productÓ 

88. The enjoyment of a Patent is to license the Patent and to prevent third parties 

from using it without consent. CLAIMANT  cannot negotiate with BioLife or 

the other five entities for a licensing agreement. Other Bergonian entities 

could also invoke the compulsory licence. CLAIMANT  lost the right to 

prevent third parties using the Patent without CLAIMANT Õs consent. 

CLAIMANT  cannot direct the day-to-day operation of the Patent once the 

compulsory licence was issued.  CLAIMANT  lost the control to its Patent. 

 

89. CLAIMANT  had an exclusive licensing agreement with Biolife. The 

Licensing Agreement between CLAIMANT  and BioLife stipulates that the 

produced product cannot be exported. BioLi fe invoked the compulsory 

licence. CLAIMANT  lost its exclusivity with Biolife. The compulsory licence 

allowed BioLife to export the product. BioLife in turn was unjustly enriched 

because it obtained an unencumbered licence. CLAIMANT Õs investment was 

substantially interfered. 

 

90. CLAIMANT  also lost the right to determine the royalty to be paid. The 

royalty offered after the issuance of the compulsory licence was lower than 

before. CLAIMANT  also lost the right to determine the royalty to be paid in 

relation to the exported product. 

 

91. It is submitted that CLAIMANT Õs enjoyment of the investment was 

substantially interfered. And this satisfies GibsonÕs first criteria. 
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92. The second criterion is whether there are specific undertakings or 

representation from the state and whether there is legitimate expectation from 

the investor. In Metalclad, the Mexican government gave the representation 

that the investor obtained the necessary approval from the government. The 

investor had the legitimate expectation to operate in Mexico. By not issuing a 

building permit, the Tribunal in Metalclad held that the investor was 

arbitrarily interfered and there was an expropriation. In TECMED79, the 

Tribunal held that the state of Mexico represented that the investor had 

obtained all necessary licence. And the investor had the legitimate expectation 

to operate the landfills.  

93. CLAIMANT  registered the Patent with the Bergonian IP office. The 

Bergonian government authorized such investment. There is representation 

from the government. With the registration by the Bergonian IP office, 

CLAIMANT  has the legitimate expectation of its Patent being protected. 

CLAIMANT  has the legitimate expectation that it can licence the Patent with 

Bergonian entities at its will.  

 

94. It is submitted that the Bergonian government made representation to 

CLAIMANT  by registering the Patent. CLAIMANT  had legitimate 

expectation. So GibsonÕs second criterion is satisfied. 

 

95. There is no expropriation if the alleged expropriating governmental act is a 

general regulatory measure which is Òcommonly accepted as within the police 

power of StatesÓ.80 In Saluka81, it is stated that a deprivation can be justified if 

it is an exercise of regulatory actions aimed at the maintenance of public 

order.82 The Tribunal in Saluka also states  

                                                 
79 Technicas Medioadbientales TECMED S.A. v The United Mexican States, ICSID 

Case No. ARB(AF)/00/2, Award May 29 2003. 
80 Too v Greater Modesto Insurance Associates and the United States of America, 23 

Iran-U.S. Cl. Trib. Rep. 378 (1989). 
81 Saluka v Czech Republic, UNCITRAL Partial Award 17 March 2006. 
82 Ibid. 
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ÒIt is now established in international law that States are not liable 

to pay compensation to a foreign investor when, in the normal 

exercise of their regulatory powers, they adopt in a non-

discriminatory manner bona fide regulations that are aimed at the 

general welfare.Ó83 

The nature between an expropriation and general regulatory measure is 

similar. In the case Nykomb Synergetics Technology Holding AB v Lativia
84, 

the Tribunal held that while regulatory takings may amount to expropriation, 

the: 

Òdecisive factor for drawing the border line towards expropriation 

must primarily be the degree of possession taking or control over 

the enterprise the dispute measures entail.Ó  

96. Whether measures protecting human health are expropriations is a 

controversial issue.85 This issue was discussed in the case Metalclad.86 The 

Tribunal in Metalclad decided if the measure is used to protect human health, 

scientific evidence must be tendered. Such evidence must include (i) a 

science-based risk assessment, (ii) a rational connection between an identified 

risk and the measure taken and (iii) an assessment of the regulatory options 

available to a state to address the risk.87 

97. The European Court of Human Right takes a different approach. The 

European Court of Human Right is of the opinion that some general regulatory 

measures is subject to judicial review.88 The European Court of Human Right 

proposed the proportionality test. This test is confirmed by the TECMED case. 

It states, 

                                                 
83 Ibid. 
84 Nykomb Synergetics Technology Holding AB v Latvia, SCC Award Dec. 16 2003. 
85 Andrew Newcombe, The Boundaries of Regulatory Expropriation in International 

Law, 20:1 ICSID REVIEW FOREIGN INVESTMENT LAW JOURNAL at p.5. 
86 supra n75 
87 supra n70, at p.5 
88 supra n64, at p.433 
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“There must be a reasonable relationship of proportionality between 
the charge or weight imposed to the foreign investor and the aim 
sought to be realized by any expropriatory measure. To value such 
charge or weight, it is very important to measure the size of the 
ownership deprivation caused by the actions of the state and 
whether such deprivation was compensated or not.” 

 

98. That is, the general regulatory measure must be proportional to the aim that it 

is achieving. 

99. It is submitted that the issuance of compulsory licence is not a general 

regulatory measure. The control over the Patent was so substantial. This 

compulsory licence was invoked by six Bergonian entities. If the compulsory 

licence was a general regulatory measure to address domestic medical needs, 

only one entity should be allowed to invoke the compulsory licence to produce 

the quantity needed.  

 

100. CLAIMANT submits that this Tribunal should look at the proportionality test. 

This is because the measure taken in this current case is not proportional to its 

aim. And it is an abuse of the general regulatory power given to a state. 

RESPONDENT said the compulsory licence was issued to address important 

domestic medical need. However, six Bergonian entities have invoked the 

compulsory licence. 1 entity could invoke the compulsory licence to produce 

the drugs needed. However six Bergonian entities invoked the compulsory 

licence for commercial use. It is submitted the Bergonian IP office authorizing 

this six Bergonian entities is not proportional to its aim. The export by the 

three Bergonian entities does not address the domestic medical need of 

Bergonia.  

 

101. CLAIMANT submits that RESPONDENT must also submit scientific 

evidence satisfying the three requirements set out in Metalclad.89  

                                                 
89 supra n75 



Evensen 

 

 33 

 

102. The measure is not proportional to the aim RESPONDENT is trying to 

achieve. It is submitted that all three  Gibson criteria is satisfied.  

 

103. An expropriation may not be temporary.90 The consequential deprivation must 

not be ‘merely ephemeral’.91 In the case of SD Myers v Canada, the measure 

lasting for eighteen months had a limited effect. The alleged expropriation 

caused a delayed opportunity, not a lost opportunity. So the measure did not 

amount to an expropriation.92 In the case of Wena Hotels Limited v Egypt93, 

the Tribunal is of the view that, “the deprivation of Wena’s fundamental right 

was so profound that the expropriation was indeed a total and permanent one.” 

A temporary deprivation can also be considered permanent if the deprivation 

was a breach so fundamental that its effect was profound and deemed to be a 

total and permanent effect. 

104. It is submitted that the compulsory licence was not temporary in nature. 

Although the duration of the compulsory licence is four years, the effect of the 

compulsory licence was profound and could be seen as in a total a permanent 

nature. Unlike SD Meyers,94 four years for a Patent is not a delayed 

opportunity, but a deprived opportunity. Patent’s value fades with time. Patent 

is worthy because it is new. The Patent has been registered for three years 

when the compulsory licence was issued. It is submitted that the four-year 

compulsory licence deprived CLAIMANT the opportunity to enjoy it 

investment at its prime time. A deprivation period of four year is to “mere 

ephemeral” to a Patent. The measure should be deemed a non-temporary one. 

 

                                                 
90  supra n77 
91 Tippetts, Abbett, McCarthy, Stratton v. TAMS-AFFA Consulting Eng’rs of Iran, 6 

Iran-US Cl. Trib. Rep (1984) at p.219. 
92 SD Myers, Inc. v. Canada, UNCITRAL (NAFTA), First Partial Award 13 

November 2000. 
93 Wena Hotel Limited v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, -
Decision on Application for Interpretation of Award 31 October 2005.  
94 supra n92 
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105. CLAIMANT’s Patent was indirectly expropriated. This is because Gibson’s 

three criterias are satisfied. The effect of the expropriation is so profound that 

it was deemed a non-temporary one. 

 

106. Article 4(2) of the B-C BIT stipulates that an expropriation could only be done 

if it is done in accordance with local law, for public benefit, with prompt, 

adequate and effective compensation and in a non-discriminatory manner. In 

order for Bergonia to expropriate, all four criteria must be present. 

CLAIMANT submits that the compulsory licence was not done for public 

benefit and no adequate compensation was offered. This is a breach of article 

4(2) of the B-C BIT. 

 

3.2.2 Expropriation is unlawful 

107. CLAIMANT submits that the issuance of compulsory licence Constitutes an 

unlawful indirect expropriation because RESPONDENT did not pay prompt, 

adequate and effective compensation. 

108. In Article 4(2) of the BIT requires RESPONDENT to pay prompt, adequate 

and effective compensation after expropriating CLAIMANT’s investment. 

However, RESPONDENT did not. To provide prompt, adequate and effective 

compensation, RESPONDENT is obliged to pay the fair market value to 

CLAIMANT. In the Factory at Chorz—w95 case , the Permanent Court of 

International Justice ruled that:  

 “… reparation [for the violation of international law must , as far as 
possible, wipe out all the consequences of the illegal act and re-
establish the situation which would, in all probability, have existed 
if that [illegal] act had not been committed.” 

 
109. Also, the fundamental concept of “damages” is reparation for a loss suffered: 

The remedy should be equal to the investor’s loss, so that injured party may be 

                                                 
95 Factory at Chorzów, (Germany v. Poland) 1928 P.C.I.J (ser.A) No.17. 
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made whole.  In short, the remedy should be the “full’’ value of the assets 

taken. 96 

110. In the present case, after the issuance of the compulsory licence on 1 June 

2007, six Bergonian companies utilised the Patent to sell drugs in Bergonia 

and other countries. It leads to the total sales amount of the Patent products 

increased to 155% comparing to BioLife’s original sales. However, the 

Bergonian IP office did not pay royalties equating to the original value. The 

royalties’ amount is lower than the previous contractual amount between 

CLAIMANT and BioLife in 2005-2007. Therefore, CLAIMANT submits the 

inadequate compensation rendered the expropriation unlawful. 

111. Climant submits that issuance of compulsory licence constitutes an unlawful 

indirect expropriation for failure to issue compulsory licence for public 

purpose. 

112. Besides adequate compensation, another criterion to determine whether the 

expropriation is legitimate depends on if a state’s conduct is for public benefit. 

RESPONDENT claimed that the compulsory licence was issued to address 

important domestic medical needs. However, the issuance of compulsory 

licence allowed three Bergonian companies exporting the drug. This is not 

addressing the domestic need in Bergonia. CLAIMANT submits the exporting 

of the Patented product has no connection with the public benefit claimed by 

RESPONDENT. CLAIMANT submits that allowing the Bergonian entities to 

export to other countries does not conform to “addressing important domestic 

medical needs”. Thus, it is submitted that this issuance of compulsory licence 

does not conform to the public benefit claimed by RESPONDENT.  

113. In summary, RESPONDENT indirectly expropriated CLAIMANT’s 

investment. Such expropriation was unlawful because no adequate 

                                                 
96 supra n78  
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compensation was offered. Also, the entities did not utilise the Patent to 

address domestic medical need. Such exporting does not conform to the public 

benefit proclaimed by CLAIMANT . CLAIMANT  submits that 

RESPONDENT breached Article 4(2) of the B-C BIT by unlawfully 

expropriating CLAIMANT Õs investment. 

3.2.3 RESPONDENT’s Argument in MFN Clauses is Misconceived 

114. CLAIMANT  submits that RESPONDENT is legally misguided that it can 

invoke the terms in the Tertia-Bergonia BIT by way of MFN clause. In the 

present case, RESPONDENT contends that MFN clause in Article 3 of the B-

C BIT will invoke Article III(4) of the Tertia-Bergonia BIT to exclude 

compulsory licence from being treated as expropriation. 

115. In CMS v Argentina97, an ICSID Tribunal decided that an MFN treatment 

clause in the USA-Argentina BIT can be invoked to maintain the liability 

standards of state incorporated in other Argentinean BITs. This is only 

because those standards were more favourable than those contained in the US-

Argentina BIT for a foreign investor. The liability standards of other 

Argentinean BITs were more favourable under MFN treatment. This reason 

that it is more favourable was that they did not include any exception unlike 

the US-Argentina BIT. In other words, MFN treatment is to be invoked for the 

favourable treatment of an investor by the Contracting State of a BIT.98 

116. In the present case, the favourable treatment concerned in the substantive 

MFN treatment is in relation to the investor rather than the State. 

117. Article 3(2) of the Bergonian-Conveniencia BIT provides: 

                                                 
97 CMS Gas Transmission Co v. The Argentine Republic, ICSID Case No. 

ARB/01/08, Award 12 May 2005. 
98 supra n64 at p.382. 
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“Neither Contracting State shall subject investors of the other 
Contracting State, as regards their activity... to treatment less 
favourable than it accords to its own investors or to investors of any 
third State, whichever is more favourable to the investors.” 

 
118. The wording of Article 3(2) clearly states that the treatment must be no 

less favourable "whichever is more favourable to the investors". Article III (4) 

of Tertia-Bergonia BIT expressly excludes compulsory licences from being 

treated as an expropriation, so it is obviously less favourable to the investors 

and cannot be imported by way of MFN clause. CLAIMANT submits that the 

way RESPONDENT invoking the MFN clause is misconceived, and Article 

III (4) of Tertia-Bergonia BIT cannot possibly be imported to the present 

dispute. 

3.3 Breach of Article 8(1) Ð RESPONDENT breached International Law Obligations 

119. Article 8(1) of the B-C BIT provides: 

If the legislation of either Contracting State or obligations under 
international law existing at present or established hereafter between 
the Contracting States in addition to this Treaty contain a regulation, 
whether general or specific, entitling investments by investors of the 
other Contracting State to a treatment more favourable than is 
provided for by this Treaty, such regulation shall to the extent that it 
is more favourable prevail over this Treaty. 

 
120. Article 8(1) provides that an investor can import favourable treatment from 

other international law obligations the Contracting State has been undertaking. 

This could be done if the treatment is more favourable to the investor than that 

offered by the B-C BIT. Unlike MFN clauses that involve two States, Article 

8(1) compares most favourable regulation between different treaties and 

regulations signed by the same Contracting State. In comparsion, MFN 

clauses compare discriminatory treatment to nationals of different States by 

the Contracting State. 
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121. Trade-Related Aspects of Intellectual Property Rights (ÒTRIPSÓ) is a source 

of international law. It is one of the key treaties administered by the WTO to 

protect intllectual property rights.99 CLAIMANT submits that TRIPS Standard 

is relevant in Article 8(1) of the B-C BIT. 

122. CLAIMANT submits: 

3.3.1 TRIPSÕs Standard is More Favourable Than the Standard of 

Treatment Provided by the B-C BIT; 

3.3.2 RESPONDENT has Failed to Comply With TRIPSÕs Standard. 

3.3.1 TRIPSÕs Standard is More Favourable Than the Standard of Treatment Provided 

by the B-C BIT 

123. The B-C BIT was concluded on 30 May 2003. Bergonia and Conveniencia 

have both been members of the WTO and parties to TRIPS since then. They 

remain as members of the WTO and parties to TRIPS as of present. 

CLAIMANT submits that TRIPS confers obligations on its signatories 

(including Bergonia and Conveniencia) under international law.  According to 

Article 8(1) of the B-C BIT, CLAIMANT should be afforded the protection 

provided by TRIPSÕs standard. This is because TRIPSÕs regulations offer 

better standard of treatment to CLAIMANT than that provided by the B-C 

BIT. 

124. TRIPSÕs standard provides exclusive rights to intellectual property. Article 7 

of TRIPS provides: 

                                                 
99 Organisation for Economic Co-operation and Development. Trade Committee. 

Working Party of the Trade Committee. The Impact of Trade-Related Intellectual 
Property Rights on Trade and Foreign Direct Investment in Developing Countries. 
TD/TC/WP(2002)42/FINAL 28-May-2003. 
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É protection and enforcement of intellectual property rights to 
contributeÉ to mutual advantage of producers and usersÉ  and to a 
balance of rights and obligations.100  

 
125. The purpose of TRIPS is to strike a balance between the long-term social 

objective of providing incentives for future inventions and creations, and the 

short-term objective of allowing people to use existing inventions and 

creations. To achieve its purpose, TRIPS provides an exclusive right to a 

Patent owner.101 Exclusive right allows the Patentees to exploit their 

inventions without interference from third parties. It also allows the Patentees 

to obtain rent for their creative activity. This has evidenced TRIPSÕs important 

role in protecting PatenteesÕ exclusive right.  

126. On one hand, the B-C BIT offers no protection to PatenteesÕ exclusive right; 

on the other hand, TRIPS stipulates procedures which ensure PatenteesÕ 

enjoyment of the exclusive right. Therefore, CLAIMANT submits that 

TRIPSÕs standard is more favourable to CLAIMANT. Accordingly, 

RESPONDENT must comply with TRIPSÕs standard by way of the operation 

of Article 8(1) of the B-C BIT. 

                                                 
100 PETER-TOBIAS STOLL, JAN BUSCHE AND KATRIN AREND,WTO-TRADE-RELATED 

ASPECTS OF INTELLECTUAL PROPERTY RIGHTS, 557 (Martinus Nijhoff Publishers 
2009) 

101 Article 28(1) of TRIPS 
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3.3.2 RESPONDENT has Failed to Comply with TRIPS’s Standard 

127. CLAIMANT submits that RESPONDENT has failed to meet TRIPSÕs 

standard in the following ways: 

3.3.2.1 RESPONDENT has Failed to Comply with the   

Procedures in TRIPS When Issuing the Compulsory 

Licence; 

3.3.2.2 Royalities collected from the Compulsory Licence was 

not in Accordance with TRIPS’s Standard; 

3.3.2.3 Utilizing the Compulsory Licence to Export has violated 

TRIPS  

 

3.3.2.1 RESPONDENT has Failed to Comply with the Procedures in TRIPS 

When Issuing the Compulsory Licence 

 

128. Article 31 has laid down a set of conditions that provides for legal security. 

The conditions also serve the interests of Patentees in their exclusive 

rights.102Article 31(b) of TRIPS provides: 

Where the law of a Member [a State] allows for other use of the 
subject matter of a Patent without the authorization of the right 
holder... the following provisions shall be respected... (b) such use 
may only be permitted if, prior to such use, the proposed user has 
made efforts to obtain authorization from the right holder on 
reasonable commercial terms and conditions and that such efforts 
have not been successful within a reasonable period of time... 

 

129. In the present case, CLAIMANTÕs exclusive right has been interfered by the 

issuance of the compulsory licence. By granting the compulsory licence, the 

Bergonian government takes away CLAIMANT Õs exclusive right over the 

Patent.103 A compulsory licence grants third parties use of the Patent that 

                                                 
102  D. GERVAIS, THE TRIPS AGREEMENT, DRAFTING HISTORY AND ANALYSIS (SWEET 

&  MAXWELLL ) 2006. 
103 UNCTAD/ICTSD, RESOURCE BOOK ON TRIPS AND DEVELOPMENT 470 

(Cambridge University Press 2005). 
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would otherwise require legal authorization from the Patent owner, against or 

regardless of the Patent ownerÕs will.104  

130. The right to grant compulsory licence is not absolute. This has been 

recognised in the Doha Declaration on the TRIPS Agreement and Public 

Health: 

É where technology is easily copied, compulsory licenses will kill 
any initiative to use creation in the development of new products.105  

 

131. Article 31 of TRIPS contains obligations such as: the issuing procedures, the 

invocation of licence, and the compensation to the Patent holder.  

Furthermore, Article 31 of TRIPS stipulates that licencees invoking the 

compulsory licence should adhere to the obligations listed. 

132. Since Bergonian IP office and the six Bergonian licencees are users of the 

compulsory licence, they should comply with their respective obligations.106  

 
133. According to Article 31(b) of TRIPS, the person or company invoking a 

licence must have first attempted to obtain a voluntary licence from the right 

holder on Òreasonable commercial terms and conditionsÓ. However, in the 

present dispute, the Bergonian IP office and the five Bergonian entities did not 

attempt to obtain a voluntary licence from CLAIMANT before invoking the 

compulsory licence.   

134. Article 31(b) of TRIPS has demonstrated many elements for the evaluation of 

the Òreasonable commercial terms and conditionsÓ. The RESPONDENTÕs 

                                                 

104 NUNO PIRES DE CARVALHO , THE TRIPS REGIME OF PATENT RIGHTS, 230 (Kluwer 
Law International 2005). 

105 ibid 
 106 TRIPS article 31 
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failure to impose export restrictions is one of these important elements.107 The 

parallel selling has affected business of MedX, CLAIMANT’s parent 

company. In fact, the exportation of the Patented products by the three 

Bergonian companies has already led to the drop in revenue of MedX.108 Also, 

BioLife’s parallel export of Patented goods was the reason for terminating the 

Licence Agreement in 2007.109 Therefore, CLAIMANT submits that the 

Bergonian IP office and the six Bergonian licencees never attempted to apply 

for a voluntary licence with reasonable commercial terms and conditions. 

135. Procedures for issuing compulsory licence set out in TRIPS under certain 

scenarios are exempted. These scenarios include: national emergency, other 

circumstances of extreme urgency, and public non-commercial use.110 

However, the Bergonian IP Office has not issued the compulsory licence 

under any of the three scenarios. Obesity in Bergonia cannot be a case of 

national emergency; moreover, obsesity has been a persisting problem in the 

state which cannot be of extreme urgency. All the six Bergonian companies 

have invoked the compulsory licence for commercial use.111 Since the 

stipulated exceptions under TRIPS do not apply, CLAIMANT submits that the 

issuance of compulsory licence has violated TRIPS. 

136. Article 31(b) of TRIPS also stipulates that negotiations should last for a 

reasonable period of time before a compulsory licence is issued. A 

“reasonable period of time” contemplates a balance between achieving the 

purpose for requesting the licence and the right of the Patentee to consider the 

offer of licencing.112 

                                                 
107 supra n103 
108 First Clarification Q.39 
109 First Clarification Q.39 
110 Article 31(b) of TRIPS 

111 First Clarification Q.34 
112 supra n100 at p. 568 



Evensen 

 

 43 

137. Some WTO members quantify the Òreasonable period of timeÓ as a fixed 

period for the Patent owner to respond to an offer for licencing, and such a 

period varies from ninty days to six months.113 The Licence Agreement 

between CLAIMANT  and BioLife was terminated on 31 March 2007. The 

negotiation ended within three days114 because of CLAIMANTÕs concern of 

parallel export by BioLife.115 As such, there has not been a Òreasonable period 

of timeÓ for negotiations.  CLAIMANT submits that BioLifeÕs actions made it 

reasonable for CLAIMANT to end the negotiations. 

3.3.2.2 Royalties collected from the Compulsory Licence was not in Accordance with 

TRIPS’s Standard 

138. Article 31(h) of the TRIPS Agreement stipulates:  

... the right holder shall be paid adequate remuneration in the 
circumstances of each case, taking into account the economic value 
of the authorization. 

 
139. After invoking the compulsory licence, RESPONDENT has offered 

inadequate royalties. CLAIMANT has refused to accept the inadequate 

royalties. The royalties are not calculated in reasonable commercial terms 

required by TRIPS Article 31(b) nor has adequate remuneration been paid in 

accordance with Article 31(h). 

140. The major reason for the inadequacy of royalities is due to miscalculation. The 

miscalculation did not include the export selling of the three Bergonian 

companies. Three of the Bergonian companies export the Patented products to 

other countries for a commercial purpose. Thus, the calculation of the royalties 

amount should take into account the export selling. However, the royaltiesÕ 

                                                 
113 supra n105, at p. 234  
114 Uncontested Facts, para 9. 
115 First Clarification Q.39 
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amount is even lower than the previous contractual amount between 

CLAIMANT and BioLife.116  

141. CLAIMANT submits that although there is no exact definition for reasonable 

commercial terms in TRIPS. However, the royaltiesÕ amount should not be 

lower than the previous contractual agreement between CLAIMANT and 

BioLife.   

142. The export of the Patent good is Breach the TRIPS article 31(c): 

the scope and duration of such use shall be limited to the purpose 
for which it was authorized, and in the case of semi-conductor 
technology shall only be for public non-commercial use or to 
remedy a practice determined after judicial or administrative process 
to be anti-competitive; 

 
143. According to Article 31(c) of TRIPS the scope of the compulsory licence shall 

be limited to the purpose for which it was authorized. The Bergonia IP office 

maintains that the issuance of the compulsory licence was for a public health 

purpose. CLAIMANT  submits that the exportation of the Patent goods is 

outside the scope of the compulsory licence because the licenceesÕs 

exportation to foreign countries was for commercial purposes.117 This absence 

of a limited scope in relation to the issuance of the compulsory licence 

breaches Article 31(c) of TRIPS.  

 

144. Article 31(h) of the TRIPS Agreement stipulates:  

...the right holder shall be paid adequate remuneration in the 
circumstances of each case, taking into account the economic value 
of the authorization; 

                                                 
116 First Clarification, Q. 25 

117 First Clarification, A. 34 
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145. RESPONDENT did not try to apply for a voluntary licence from CLAIMANT  

but merely provided royalties. However, CLAIMANT  refused to accept such 

royalties118 and submits that the royalties were not calculated in the reasonable 

commercial terms stated in Article 31(b) of TRIPS. Furthermore, no adequate 

remuneration has been paid in accordance with Article 31(h). ÒAdequate 

compensationÓ can be calculated through accounting for the adequate damages 

brought by the issuance of a compulsory licence119 and the loss of the potential 

profit of the Patentee.120 

146. In summary, CLAIMANT submits that royalties collected from the 

compulsory licence was not in accordance with TRIPSÕs Standard. 

3.3.2.3 Utilizing the Compulsory Licence to Export has violated TRIPS 

147. Under Article 31(f) of TRIPS, products made under a compulsory licence 

must be Òpredominantly for the supply of the domestic marketÓ. This applies 

to countries that can manufacture drugs so as to limit the amount they can 

export when the drugs are made under compulsory licence. It allows the 

export of the non-predominant part of production. It also accommodates the 

needs of less-developed countries where producing solely for domestic 

markets would be uneconomical.121 In the present case, 34% of males and 

38% of females are obese in Bergonia.122 The domestic market is already large 

enough for providing incentives to the producer of the Patent product. The 

export sales by the three Bergonian companies are not within the scope 

                                                 
118 Para 8 of Uncontested facts 
119 NUNO PIRES DE CARVALHO, THE TRIPS REGIME OF PATENT RIGHTS, 230 (Kluwer 

Law International 2005); Factory at Chorz—w, (Germany v. Poland) 1928 P.C.I.J 
(ser.A) No.17. 

120 PETER-TOBIAS STOLL, JAN BUSCHE AND KATRIN AREND,WTO-TRADE-RELATED 

ASPECTS OF INTELLECTUAL PROPERTY RIGHTS, 576 (Martinus Nijhoff Publishers 
2009). 

121 T. Cottier, TRIPS, the Doha Declaration and Public Health, 2 JWIP 6 385, 387, 
(2003). 

122 Second Clarification, Q.65. 
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provided for in TRIPS. According to TRIPSÕs standard, the Bergonian 

companies can only export to countries that are unable to make such 

medicines and countries that want to import generic drugs. However, MedX 

sells such products in those countries123 and those countries have the 

pharmaceutical manufacturing capacity of their own.124 

148. In response to the developing countriesÕ need for pharmaceutical products, the 

TRIPS Council issued the Doha Declaration in 2003 and the Hong Kong 

Ministerial Declaration in 2005. The two declarations introduced new 

measures related to exporting drugs produced through the use of a compulsory 

licence. Bergonia is bound by both declarations. In the Doha declaration, there 

are obligations for members to export Patented pharmaceutical products. 

Importing members also have corresponding obligations.125  

149. Exporting members have an obligation. The quantity of the manufactured 

Patented goods should not exceed the amount necessary to meet the needs of 

the eligible importing members. Also, the production of the Patented goods 

should be exported to members who have notified its needs to the council for 

TRIPS.126  

150. There are also different kinds of measures such as specific labeling or 

marketing. The exporting country should take measures to distinguish the 

products made under the system set out in TRIPS. Furthermore, the quantities 

of the Patented goods and the above features shall be posted on a website 

before shipment of the goods begin.  

                                                 
123 First Clarification Q.39. 
124 Second Clarification Q.70. 
125 World Trade Organization, Implementation of paragraph 6 of the Doha 

Declaration on the TRIPS agreement and public health, WT/L/540, 30th August, 
2003. 

126 World Trade Organization, Implementation of paragraph 6 of the Doha 
Declaration on the TRIPS agreement and public health, WT/L/540, 30th August, 
2003. 
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151. The exporting member should also notify the TRIPS council on all of the 

details regarding the Patented goods. The details include: the name and 

address of the licencee, the products for which the licence has been granted, 

the quantities for which it has been granted, the country to which the products 

is to be supplied, and the duration of the licence. The above details should also 

be posted on a website.  

152. In the present case, the drugs exported comprised a significant part of the 

drugs produced under the compulsory licence. CLAIMANT  submits that the 

government of Bergonia, through its failure to regulate the exportation of the 

Patented goods, is in violation of the obligations of an exporting country and 

is in breach of TRIPS. The importing countries did not notify the TRIPS 

Council in accordance with the Doha Declaration.127 

153. CLAIMANT submits that the breach of procedures in issuing the compulsory 

licence and allowing three Bergonian companies to export the Patented goods 

has breached TRIPSÕs standard. Therefore, even though the Bergonian IP 

office had a legitimate reason to issue the compulsory licence, the subsequent 

actions of the Bergonian IP office and the three Bergonian companies have 

violated TRIPSÕs standard.  RESPONDENTÕs failure to comply with TRIPSÕs 

standard is a breach of Article 8(1) of the B-C BIT. 

 

3.4 Breach of Article 2(2) Ð RESPONDENT failed to Fair and Equitable Treatment 

154. Article 2(2) of the B-C BIT provides: 

Each Contracting State shall in its territory in any case accord 
investments by investors of the other Contracting State fair and equitable 
treatment... 

                                                 
127 First Clarification, Q.20. 
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155. As stated by Professor Schreuer, the standard of fair and equitable treatment 

(“FET”) can be specifically applied under four principles: 

i. transparency and the protection of the investor’s legitimate 
expectations; 

ii. freedom from coercion and harassment; 
iii. procedural propriety and due process; and 
iv. good faith.128 

 
156. A factual situation alone, for example breaching any particular one principle 

in the FET standard, is sufficient to engage the State’s responsibility.129 

Accordingly, RESPONDENT has failed to accord the Patent the FET standard 

required in the B-C BIT. 

157. CLAIMANT submits that the issuance of the compulsory licence constitutes: 

3.4.1 A failure to protect CLAIMANT’s legitimate expectations; 

3.4.2 Lack of transparency in its calculation of compensation;  

3.4.3 Procedural impropriety. 

 

158. First, CLAIMANT submits that the standard of FET should refer to the 

wordings of the B-C BIT rather than customary international law. It is 

submitted that an investor needs to satisfy a lower threshold than that of 

customary international law  to claim against a state’s violation of FET 

standard. As stated by Professor Schreuer, although the FET standard 

contained in BITs is an autonomous concept, it may sometimes overlap with 

the minimum standard required by international law.130 The standard is not the 

                                                 
128 Christoph Schreuer, Fair and Equitable in Arbitral Practice, Vol. 6 No. 3 THE 

JOURNAL OF WORLD INVESTMENT & TRADE 373, (June 2005). 
129 IOANATUDOR, THE FAIR AND EQUITABLE TREATMENT STANDARD IN THE 

INTERNATIONAL LAW OF FOREIGN INVESTMENT, 155 (Oxford University Press 
2008). 

130 Christoph Schreuer, Fair and Equitable in Arbitral Practice, Vol. 6 No. 3 THE 

JOURNAL OF WORLD INVESTMENT & TRADE 364, (June 2005). 
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minimum requirement of international law, but rather, it provides protection at 

a higher level, to allow a more objective view of the FET standard to be 

taken.131  

159. It is considered that Òfair and equitable treatment constitutes an independent 

treaty standard that goes beyond a mere restatement of customary international 

lawÓ132. This higher standard of international law is Òto set the floor, not a 

ceilingÓ133 to ensure that nothing is permitted under the standard. International 

investment law is developing towards greater protection of investors by 

increasing the FET standard.  Therefore, CLAIMANT  submits that a high FET 

standard is applicable to the present dispute. 

160. Second, CLAIMANT  submits that FET is a standard which should have a 

variable content that depends on the circumstances of the case as well as more 

objective elements. That is, the standard should include the wording of the 

clause or the various exceptions found in the annexes of the treaties.134 It is 

confirmed in Mondev that the standard Ôapplies to a wide range of factual 

                                                 
131 F.A. Mann, British Treaties for the Promotion and Protection of Investments, 52 

BRITISH YEAR BOOK OF INTERNATIONAL LAW 241, 244 (1981); Occidental 
Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. 
UN3467, at paras.189-190. 

132 R. DOLZER & M. STEVENS, BILATERAL INVESTMENT TREATIES 60 (Kluwer Law 
International 1995); PETER T. MUCHLINSKI, MULTINATIONAL ENTERPRISES AND THE 

LAW 626 (Oxford University Press 1999); UNCTAD Series on Issues in 
International Investment Agreements, Fair and Equitable Treatment, 
UNCTAD/ITE/IIT/11(3), 1 June 1999, 13, 17, 37-40, 53, 61; S. Vasciannie, The 
Fair and Equitable Treatment Standard in International Investment Law and 
Practice, 70 BRITISH YEAR BOOK OF INTERNATIONAL LAW 99. 104-105 and 139-144 
(1999). 

133 Azurix v. Argentine Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006, 
at para.361. 

134 IOANATUDOR, THE FAIR AND EQUITABLE TREATMENT STANDARD IN THE 

INTERNATIONAL LAW OF FOREIGN INVESTMENT 155 (Oxford University Press 2008). 
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situations, whether in peace or in civil strife, and to conduct by a wide range 

of State organs or agencies.’135  

161. Therefore, CLAIMANT submits that the Tribunal should take into account the 

circumstances in which compulsory licence is issued by RESPONDENT in 

determining the FET standard. For example, it is submitted that the short time 

period between the termination of CLAIMANT’s Licence Agreement with 

BioLife and the proceedings in relation to the compulsory licence should be 

considered. 

3.4.1 RESPONDENT has Breached CLAIMANT’s Legitimate Expectations  

162. First, CLAIMANT submits that the breach of legitimate expectations amounts 

to the violation of FET standard. The principle of legitimate expectations has 

evolved ‘from an earlier function as a subsidiary interpretative principle’ to 

become ‘a self-standing subcategory and independent basis for a claim under 

the “fair and equitable standard’.136  In CME, the Tribunal concluded that the 

host state breached FET ‘by evisceration of the arrangements in reliance upon 

which the foreign investor was induced to invest’137 In Saluka, it was held that  

‘[t]he standard of “fair and equitable treatment” is therefore closely tied 

to the notion of legitimate expectations which is the dominant element of 

the standard.’138 In Tecmed, the protection of an investor’s expectations 

                                                 
135 Mondev International Ltd. v. United States of America, ICSID Case No. 

ARB(AF)/99/2 Award, 11 October 2002 at para. 95. 
136 AUGUST REINISCH, STANDARDS OF INVESTMENT PROTECTION162 (Oxford 

University Press 2008). 
137 CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Partial Award, 13 

September 2001, at para.155. 
138 Saluka v Czech Republic, UNCITRAL Partial Award, 17 March 2006 at paras. 

483-484; Ceskoslovenska Obchodni Banka, a.s. v. The Slovak Republic, ICSID 
Case No. ARB/97/4 Award, 29 December 2004 at para. 302.  
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is considered an integral part of the FET obligation.139 According to 

these ICSID decisions, CLAIMANT  submits that the breach of an 

investorÕs legitimate expectation alone can amount to the violation of 

FET standard. 

163. Second, by the conduct of the Bergonian IP Office, RESPONDENT failed to 

provide protection for CLAIMANT Õs legitimate expectations. Therefore, it 

amounts to a breach of the FET standard.  

164. The legitimate expectations are most completely defined in Thunderbird v 

Mexico:140 

Éthe concept of Ôlegitimate expectationsÕ relates... to a situation 
where a Contracting PartyÕs conduct creates reasonable and 
justifiable expectations on the part of an investor (or investment) to 
act in reliance on said conduct... to honor those expectations could 
cause the investor (or investment) to suffer damages.141 

 

165. It is submitted that the legitimate expectations of CLAIMANT  are entitled to 

the protection by RESPONDENT if the following three criteria are 

established. First, the expectations have to be based on government conduct.142 

Second, the expectations have to be reasonable and justifiable, both 

                                                 
139 Technicas Medioadbientales TECMED S.A. v The United Mexican States, ICSID 

Case No. ARB(AF)/00/2, Award, May 29 2003 at para. 154; Waste Management, 
Inc. v. United Mexican States (Number 2), ICSID Case No. ARB(AF)/00/3, Final 
Award, 30 April 2004 at para. 98; Occidental Exploration and Production Company 
v. The Republic of Ecuador, LCIA Case No. UN3467, at para. 183. 

140 IOANATUDOR, THE FAIR AND EQUITABLE TREATMENT STANDARD IN THE 

INTERNATIONAL LAW OF FOREIGN INVESTMENT, 165 (Oxford University Press 
2008). 

141 International Thunderbird Gaming v United States of Mexico, UNCITRAL, 
Arbitral Award 26 January 2006  at para.147. 

142 Elizabeth Snodgrass, Protecting InvestorsÕ Legitimate Expectations: Recognizing 
and Delimiting a General Principle, ICSID REVIEW FOREIGN INVESTMENT LAW 

JOURNAL 32 (2006).  
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objectively and subjectively.143 Third, there has to be a causal link between the 

failure to respect these expectations and the damage suffered by the 

investor.144 CLAIMANT  submits that its expectations in relation to the Patent 

satisfy all of the above criteria. 

166. CLAIMANT  submits that Bergonian government has represented to foreign 

investors that intellectual property will not be taken without adequate 

compensation (see Articles 1 and 2 of the B-C BIT). In SPP
145 case, an ICSID 

Tribunal emphasized that an investor was entitled to rely on the official 

representations of the Government.146 The Tribunal held,  

Ò... these acts were cloaked with the mantle of Government 
authority and communicated as such to foreign investors who relied 
on them in making their investment... created expectations protected 
by established principle of international law.Ó147  

In the present case, it is submitted that RESPONDENT has represented and 

communicated its undertakings to CLAIMANT  through the B-C BIT. 

167. In the B-C BIT, Bergonian government has undertaken that an investment 

including intellectual property will be given fair and equitable treatment as 

well as full protection in Article 2(2) of the B-C BIT. Under Article 4(3), 

Bergonia is also expected to pay compensation promptly and the legality of 

the expropriation and the amount of compensation will be given a review by 

                                                 
143 Elizabeth Snodgrass, Protecting Investors’ Legitimate Expectations: Recognizing 

and Delimiting a General Principle, ICSID REVIEW FOREIGN INVESTMENT LAW 

JOURNAL 41 (2006). 
144 IOANATUDOR, THE FAIR AND EQUITABLE TREATMENT STANDARD IN THE 

INTERNATIONAL LAW OF FOREIGN INVESTMENT, 166 (Oxford University Press 
2008). 

145 Southern Pacific Properties (Middle East) Ltd (SPP) v. Arab Republic of Egypt, 
ICSID Case No ARB/84/3, Award, 20 May 1992. 

146 Southern Pacific Properties (Middle East) Ltd (SPP) v. Arab Republic of Egypt, 
ICSID Case No ARB/84/3, Award, 20 May 1992 at para. 189. 

147 Southern Pacific Properties (Middle East) Ltd (SPP) v. Arab Republic of Egypt, 
ICSID Case No ARB/84/3, Award, 20 May 1992 at para. 82. 
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due process of law. CLAIMANT submits that these undertakings in the BIT 

constitute government representation to CLAIMANT. Therefore, 

CLAIMANT is legitimately entitled to expect that its Patent will be protected 

from arbitrary taking by the State, and any expropriation and compensation in 

relation to expropriation will be reviewed under due process of law. Such 

expectations are reasonable, justifiable and objective, given that 

RESPONDENT has undertaken to encourage investments and created 

favourable conditions of those investments in Article 2(1). Such basic 

expectation is fundamental to the investment decision of CLAIMANT. 

168. CLAIMANT submits that its aforementioned legitimate expectations are 

frustrated by the act of Bergonian IP Office. In the present case, the Bergonian 

IP Office commenced proceedings to take away CLAIMANT’s control of the 

Patent by the issuance of the compulsory licence. On 31 March 2007, 

CLAIMANT terminated the Licence Agreement of the Patent with BioLife. 

Under the original Licence Agreement with BioLife, all products and 

treatments were intended for sale in Bergonian domestic market, but BioLife 

exported the products.148  The Patented products remain available in Bergonia 

after the termination of the Licence Agreement between CLAIMANT and 

BioLife.149 However, the Bergonian IP Office initiated the compulsory licence 

proceedings merely three months after the termination of the Licence 

Agreement of the Patent. It is submitted that such action is totally out of 

proportion given that the products in relation to the Patent is still available for 

Bergonians. 

169. For the aforesaid reason, CLAIMANT submits that the issuance of the 

compulsory licence is out of proportion and unfair to CLAIMANT. As stated 

by an ICSID Tribunal in Técnicas Medioambientales Tecmed SA v Mexico, 

there had to be ‘a reasonable relationship of proportionality between the 

charge or weight imposed to the foreign investor and the aim sought to be 

                                                 
148 Second Clarification Q111. 
149 Second Clarification Q114. 
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realized by any expropriatory measureÕ.150 In the present case, the products are 

still available to Bergonians even without the compulsory licence of the 

Patent. 

3.4.2 Calculation of Compensation lacks Transparency 

170. As stated by Professor Schreuer, transparency is firmly rooted in arbitral 

practice as a principle in the FET standard.151 In Metaclad, the issue of 

transparency played central role in determining the FET standard.152 In 

Maffezini, the Tribunal found that the lack of transparency was incompable 

with the FET mandated by the Argentina-Spain BIT.153 Also stated by an 

ICSID Tribunal in Tecmed, Ò... The foreign investor expects the host State to 

act in a consistent manner, free from ambiguity and totally transparently in its 

relations with the foreign investors... any and all State actions conforming to 

such criteria should relate... to the goals underlying such regulationsÓ. 154 

171. CLAIMANT  submits the calculation in relation to the compensation of the 

compulsory licence of the Patent lacks basic transparency. In Metaclad, the 

issue of transparency played a central role where the Tribunal held, Ò... There 

should be no room for doubt or uncertainty on such matters.Ó The Tribunal 

decided, Ò... Mexico failed to ensure a transparent and predictable framework 

for MetalcladÕs business planning and investment.Ó155 

                                                 
150 Technicas Medioadbientales TECMED S.A. v The United Mexican States, ICSID 
Case No. ARB(AF)/00/2, Award, May 29 2003 at para. 122. 
151 Christoph Schreuer, Fair and Equitable in Arbitral Practice, Vol. 6 No. 3 THE 

JOURNAL OF WORLD INVESTMENT &  TRADE 375, (June 2005). 
152 Metalclad Corporation. v. United Mexican States, ICSID Case No. ARB(AF)/97/l, 

Award of 30 August 2000 at para.212. 
153 Emilio Augustine Maffezini v Kingdom of Spain, ICSID Case No. ARB/97/7, 

Award 13 November 2000, at para. 83. 
154 Technicas Medioadbientales TECMED S.A. v The United Mexican States, ICSID 

Case No. ARB(AF)/00/2, Award, May 29 2003 at paras. 154, 157, 162, 164. 
155 Metalclad Corporation. v. United Mexican States, ICSID Case No. ARB(AF)/97/l, 

Award of 30 August 2000, at para. 99. 
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172. In the present case, it is unclear and ambiguous from all available case 

materials that how the compensation to CLAIMANT was calculated by the 

Bergonian IP Office. The goal of the Bergonian IP Office to provide royalties 

for CLAIMANT is to compensate its loss in the compulsory licence of the 

Patent. Therefore, the calculation of the royalties must be totally transparent 

and free from ambiguity according to the aforementioned ICSID decisions. 

The only available information in the present case is that the percentage 

royalty rate collected by the Bergonian IP Office is moderately lower than the 

rate that had been in effect under the terms of the Licence Agreement between 

CLAIMANT and BioLife. 156 Bergonian IP Office has failed to provide a 

transparent framework as to how the compensation of compulsory licence is 

calculated, and it is submitted that Bergonia did not treat CLAIMANT fairly 

and equitable by lack of transparency in compensation calculation. 

3.4.3 Review of Compulsory License contains Procedural Impropriety 

171. ICSID Tribunals have been consistently finding a violation of FET standard 

when the States failed to provide a fair procedure or there were serious 

procedural shortcomings.157 In Loewen Group v USA, the Tribunal decided 

that the proceedings of a domestic court was improper because it had 

permitted the jury to be influenced by persistent appeals to local favouritism 

against the foreign CLAIMANT.158 In the present case, CLAIMANT filed an 

appeal with a Patent Review Board within the Bergonian IP Office following 

its administrative decision to issue the compulsorly licence. However, the 

Patent Review Board was only a quasi-judicial body, constituted only existing 

local Bergonian judges and these judges were paid by the Bergonian IP 

Office.159 It is submitted that, similar to the circumstances of Lowen, local 

                                                 
156 First Clarification, Q.25,; also see Second Clarification Q.115. 
157 Christoph Schreuer, Fair and Equitable in Arbitral Practice, Vol. 6 No. 3 THE 

JOURNAL OF WORLD INVESTMENT & TRADE 381, (June 2005). 
158 Loewen Group, Inc. and Raymond L. Loewen v. United States, ICSID Case No. 

ARB(AF)/98/3, Award on Merits, 26 June 2003 at para. 136. 
159 First Clarification Q.29. 
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favouritism cannot be excluded from a quasi-judicial body with Bergonians 

although the board was constituted by local judges. 

 

172. CLAIMANT s submit that an appeal to the Bergonian IP Office should not be 

adjudicated by quasi-judicial body comprised of local judges only, and the 

resultant outcome was improper and discreditable because those judges paid 

by the Bergonian IP Office so that their decisions were potentially made in 

conflict of interests. 

3.5 Breach of Article 2(2) – RESPONDENT failed to provide Full Protection and 

Security 

173. Article 2(2) of B-C BIT provides: 

Each Contracting State shall in its territory in any case accord 
investments by investors of the other Contracting State fair and 
equitable treatment as well as full protection under the Treaty... 

 

174. CLAIMANT submits that RESPONDENT failed to meet its treaty obligation 

to provide full protection to CLAIMANT’s investment. CLAIMANT’s Patent 

is an intangible asset entitled to full legal protection under the B-C BIT. 

However, RESPONDENT failed to exercise due diligence for the Patent.160 

175. The ‘full protection’ clause confers an obligation on the host State to take 

active measures to protect the investment from adverse effects.161 Any failure 

to provide full legal protection to CLAIMANT’s investment constitutes a 

breach of full protection and security. This standard of protection is applicable 

to both tangible and intangible assets.162 It is accepted by the Tribunals that 

                                                 
160 Asian Agricultural Products Ltd. v. Sri Lanka, ICSID Case No. ARB/87/3 Final 

Award, 27 June 1990 at para. 136. 
161 CHRISTOPH SCHREUER ET AL, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW 

149 (Oxford University Press 2008). 
162 Siemens v. Argentine Republic, ICSID Case No. ARB/02/8 Award 6 February 

2007at para. 303. 
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the standard of full protection and security is not limited to physical 

protection,163 but extends beyond that and requires legal protection for the 

investor.164  

176. CLAIMANT submits that an allegation of a failure to provide full protection 

is different from that of a breach of the FET standard. The standard of full 

protection and security is closely interrelated to FET,165 in the opinion of some 

commentators Òfull protection and security should be interpreted in the same 

spirit as fair and equitable treatmentÓ.166 However, in Azurix v Argentina
167

, 

the Tribunal considered the standard of full protection and security and FET as 

separate standards despite the wording of the treaty. Therefore, CLAIMANT  

submits that a breach of full protection standard is different from a violation of 

FET. 

177. It is submitted that CLAIMANT Õs investment, the Patent, is an intangible 

asset entitled to full legal protection under the B-C BIT Article 2(2). 

RESPONDENT is required to exercise due diligence to CLAIMANT Õs 

investment.168 Also, the Tribunal in CME v Czech Republic held that: 

The host State is obligated to ensure that neither by amendment of 
its laws nor by actions of its administrative bodies is the agreed and 
approved security and protection of the foreign investorÕs 
investment withdrawn or devalued. 

                                                 
163 Azurix v. Argentine Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006 

at para. 217. 
164 Saluka, Partial Award, 17 March 2006, paras 483, 484; Ceskoslovenska Obchodni 

Banka, a.s. v. The Slovak Republic, ICSID Case No. ARB/97/4 Award, 29 
December 2004 at para. 170. 

165 AUGUST REINISCH, STANDARDS OF INVESTMENT PROTECTION146 (Oxford 
University Press 2008). 

166  CHRISTOPHER DUGAN, INVESTOR-STATE ARBITRATION, 531-532 (Oxford 
University Press 2008). 

167 Azurix v. Argentine Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006 
at para. 407. 

168 Asian Agricultural Products Ltd. v. Sri Lanka, ICSID Case No. ARB/87/3 Final 
Award, 27 June 1990. 
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178. RESPONDENT failed to meet the obligation to provide full protection to 

CLAIMANT Õs investment. In the present case, the Bergonia IP Office issued a 

compulsory license of the Patent and caused devaluation of CLAIMANT Õs 

investment. RESPONDENT contends that the purpose of issuing the 

compulsory licence was to address important domestic medical needs.169 

Nonetheless, three out of the six licencees under the compulsory licence had 

exported the medical products to other countries.170 CLAIMANT  submits that 

such exportation is inconsistent with the principal purpose of the issuance of 

the compulsory licence. RESPONDENTÕs failure to prohibit exportation to 

other counties has amounted to a devaluation of the investment, and such a 

failure has breached the protection standard within the B-C BIT. 

179. RESPONDENT offered CLAIMANT  a royalty rate that was lower than the 

rate agreed between CLAIMANT  and BioLife. Thus, CLAIMANT  received 

less royalty than it deserved and its investment was devalued.  

180. For the aforementioned reasons, RESPONDENT failed to prohibit the 

licencees from exporting the drugs, and it collected a lower percentage royalty 

rate from the licensees under the compulsory license. Therefore, 

RESPONDENTÕs acts amounted to a breach of Article 2(2) of the B-C BIT to 

provide full protection for investment.  

                                                 
169 Uncontested facts para. 7. 
170 Uncontested facts para. 8. 
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3.6 CONCLUSION ON MERITS OF THE CLAIM  

181. The acts of the Bergonian IP office are attributable to RESPONDENT. 

RESPONDENT has breached several provisions of the B-C BIT. Firstly, 

RESPONDENT breached Article 4(2) of the BIT by expropriating 

CLAIMANT’s investment. The issuance of the compulsory licence was an 

unlawful indirect expropriation. RESPONDENT did not offer adequate 

compensation. And the compulsory licence was invoked for non-public-

benefit use.  Secondly, RESPONDENT has breached Article 2(2) of the B-C 

BIT by its failure to provide FET and full protection and security. 
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PART THREE: RELIEF REQUESTED 

182. For the aforementioned reasons, CLAIMANT humbly submits to this Tribunal 

that: 

a. This Tribunal has jurisdiction and competence to hear this dispute 
under Article 10 of the B-C BIT; 

b. RESPONDENT violated its obligations under Article 3, Article 4, and 
Article 8 of the B-C BIT; 

c. And that this arbitration shall proceed to quantify damages. 

 

 

 

HUMBLY SUBMITTED ON SEPTEMBER 7, 2009. 

ON BEHALF OF CLAIMANT. 

 

 

 


