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STATEMENT OF FACTS

. On May 3f 2003, the State of Bergonia entered into a BlThwhe State of
Conveniencid, concerning the reciprocal encouragement and pgioteof investments.

Both Bergonia and Conveniencia are parties to@®& D Convention.

. Claimant, MedBerg Co., is the Bergonian local stiasy of MedX Holdings Ltd? a
national of Conveniencia. Claimant was incorpatate January, 2004, and is wholly
owned and controlled by its Conveniencian sharedrold

. On March 1%, 2005, Claimant was granted Bergonian Patent ABAf0the IP Office.
This patent covers a breakthrough treatment aratecklproducts for the treatment of
obesity through a lipid absorption retardant combined vgtcogen/lipid metabolism

optimization?

. On March 3%, 2005, MedBerg Co. licensed some of its rightsennthat patent to
BioLife Co., a Bergonian company, under agreed sevfncontract. In March 2007, after
two years in force, MedBerg Co., driven in larget iy its finding of parallel exports of
the patented treatment and proddatecided to terminate the license agreement, wihich
did in accordance with its notice and terminatioomMsions.

. On November 1, 2007, the State of Bergonia, through the IP @ffissued a compulsory
license with respect to Patent AZ2d08lleging that the technology covered by the latter
was required to address certain domestic medicedsieThis was done in spite of the
patented product being available in the territdrpergonia through imporfs.

. In December 2007, Claimant communicated its olmectio the issuance of such
compulsory license to the IP Office, with copiestlhe Foreign, Economics and Justice
Ministries, seeking to settle the difference amigaim the terms of Art. 10 (2) of the

! Annex 1

2 Annex 392.

3 Clarifications #40.

4 Clarifications #73.

® Clarifications#39, #113.
® Annex 378.

" Annex 317.

8 Clarifications#114.



Bergonia Conveniencia. Only the Justice Ministrpliedl, stating that the compulsory

license had been issued in conformity with Berg@niaternational obligations.

7. As the compulsory license breached Claimant’'s yraaghts under the Bergonia-
Conveniencia BIT, Claimant filed a request for tdiion before the ICSID Secretary

General on November'12008*°

8. As of January 2009, BiolLife Co. and five other Baign companies have invoked the
compulsory license issued by Respondénfhree of them have begun to export the
products manufactured with the technology covenethb patent to third countries. Prior
to the issuance of the compulsory license, nonéhese companies had attempted to
negotiate a voluntary license with Claimant, regaydhe patented products and methods.
To date, they have been profiting from the traddhgaid products. Respondent has only
offered Claimant certain royalties at a rate unptagle to the latter, since it was lower
than that agreed with BioLife C8.Claimant has not consented to the licensing otative

royalties proposed by Respondent.

® Clarifications#111.

10 Annex 3110.

1 Annex 318.

12 Clarifications #25,88.



SUMMARY ARGUMENT

9. JURISDICTION . This dispute meets the requirements of both 2&.of the ICSID
Convention and of the Bergonia-Conveniencia BIT. tBa one hand, Claimant has

complied with the three-month waiting period preddfor in the BIT for amicable
settlement, and, in any case, being a procedwaé dailure to succeed in negotiating a
settlement does not bar jurisdiction. On the otfaerd, patents are protected investments
under the Bergonia-Conveniencia BIT and the ICSIDBn¥&ntion. Respondent’s
objections to jurisdiction based on nationality areritless. Firstly, the State of Bergonia
has implicitly agreed to treat Claimant as a Cormeagia investor in the terms of Art.
25(2)(b) of the ICSID Convention. Secondly, eviean express agreement was required,
MedBerg Co, being a protected investment undeBtrgonia-Conveniencia BIT, would
be entitled to invoke the more favourable expregse@ment clause of the Tertia-Bergonia
BIT. Thirdly, Respondent has no right to invokerdhparty provisions to deny the
protection conferred to Claimant under the Berg&uwaveniencia BIT. Ultimately,
Claimant offers to bring MedX Holdings Ltd., therpat company, as a party to the

present proceedings.

10.MERITS OF THE CLAIM . Respondent, through the acts and omissions d?i@ffice,
has breached several provisions of the Bergonias&uencia BIT, resulting in the

destruction of Claimant’s investment. Firstly, Rasgent has expropriated Claimant’s
property without compensation. Secondly, Respondes failed to accord fair and
equitable treatment to Claimant through its arbgraon-transparent and discriminatory
conduct. Moreover, it has failed to provide Claimamnth due process of law. Thirdly,
Respondent has failed to provide Claimant’'s investimwith full protection. Finally,
Respondent cannot elude its obligations under thE B/ resorting to the TRIPS
Agreement, since it chose to provide a broader esamipprotection over intellectual

property through the BIT.



ARGUMENT

PART ONE: JURISDICTION

l. THE TRIBUNAL HAS JURISDICTION TO HEAR THIS DISPUTE

11.The Tribunal has jurisdiction over this dispute eTiequirements for ICSID jurisdiction
are set forth in Art. 25 of the ICSID Conventiorhiagh provides as follows:

(1)The jurisdiction of the Centre shall extend hy &gal dispute arising directly
out of an investment, between a Contracting Statarfy constituent subdivision
or agency of a Contracting State designated tcCenetre by that State) and a
national of another Contracting State, which thetigmto the dispute consent in
writing to submit to the Centre. When the partiase given their consent, no

party may withdraw its consent unilaterally.
(2)“National of another Contracting State” means:

(b) any juridical person which had the nationatiya Contracting State other
than the State party to the dispute on the datetoch the parties consented to
submit such dispute to conciliation or arbitratenmd any juridical person which
had the nationality of the Contracting State p#wtyhe dispute on that date and
which, because of foreign contrb the parties have agreed should be treated as a

national of another Contracting State for the pagsoof this Convention.

12.The requirements for ICSID jurisdiction may be sumnized as follows(A) the dispute
in question must be of a legal natu(8) the dispute must arise directly out of an
investment)(C) one party must be a Contracting State to the ICGSéDvention;(D) the
opposing party must be a private party that is #onal or company of another
Contracting State; an(E) the parties must have consented to ICSID jurigiictEach

requirement is met here.

13.Together with the ICSID requirements a claimant tralso fulfil the requirements set

forth in the relevant BIT, in this case the Bergoe@ionveniencia BIT.
A. The present dispute is of a legal nature

14.1n order to qualify as a “legal dispute,” the digpmust concern:
4



The existence or scope of a legal right or oblaygtior the extent of the
reparation to be made for breach of a legal obbtgat . . [W]hile conflicts of
rights are within the jurisdiction of the Centregma conflicts of interests are

notX®

15.The issues in dispute in this case involve whetRespondent violated its obligations
under the applicable BIT, including whether the dwet of the State and its failure to
protect the investments concerned are tantamouna teiolation of the BIT and
international law. Thus, this is, by all accout$egal dispute.

B. This dispute arises directly out of MedBerg Co.”snvestment in Bergonia

16.The present claim satisfies the subject-matterireouent of the ICSID Convention, as:
1) Bergonia's acts have violated its obligations tasaClaimant under the Bergonia-
Conveniencia BIT, affecting, in particular, Pat&x®2005; and2) Patent AZ2005 is a
protected investment under the Bergonia-ConveraeBET and the ICSID Convention.

1. Bergonia’s acts have violated its obligations towds Claimant under the
Bergonia-Conveniencia BIT, affecting in particularPatent AZ2005

17.Even though the legal nature of this dispute hagmbeen contested by Respondent, it
should be remembered that the present case conRespondent’s violations of legal
rights conferred to Claimant,particularly those contained in the Bergonia-Cariercia
BIT.

2. Patent AZ2005 is a protected investment

18.Many ICSID Tribunals have consistently asserted fa purposes of ICSID Convention
Art. 25(1), investments have to meet the requirdmeh both the BIT and the ICSID
Convention. In the present case, Patent AZ2005titotes a protected investmerfs)
under the Bergonia-Conveniencia BIT; gbyl under ICSID Convention Art. 25 (1).

a. Under the Bergonia-Conveniencia BIT

13" Executive report
14 Amerasinghe, Ip.640.



19.1n order to avoid jurisdictional barriers, the I©SConvention does not offer a definition
of the term “investment®® Instead, it leaves the parties the freedom toacharize it as
they agree under the relevant instruments. Thexefihe provisions set forth in a BIT
regarding the definition of investment govern thesdiction of ICSID*®

20.1In the present case, Art. 1(d) of the Bergonia-@mmencia BIT defines “investments” as

“intellectual property rights, in particular...pats...”’

21.According to the principles of treaty interpretati§ this provision leads to the
conclusion that Respondent’s assertion that pa@metsnot protected investmefitss

groundless.

22.0n the other hand, if Respondent had pursued ttugsgatents from the protective
scope of the BIT, it should have negotiated anesgprovision to that effetl.

b. Under Art. 25(1) of the ICSID Convention
23.Commenting on the history of the ICSID Conventi@nBroches has stated that:

[Dluring the negotiations several definitions ofvaéstment were considered and
rejected. It was felt in the end that a definitioould be dispensed with —given the
essential requirement of consent by the partiess.Fdicates that the requirement
that the dispute must have arisen out of an investnmay be merged into the

requirement of consent to jurisdictiéh.

24.As cited, no definition of investment is providey the ICSID Conventio? Although
ICSID awards do not set a precedent, ICSID tribaifrélquently consider that investment

entails: a commitment, certain duration, and a i@gp#gtion in the risks of the

15|1CSID Commentaryp.121.

18 Fedax 31.

17 Bergonia-Conveniencia BJArt. 1(d).
18\VCLT, Art. 31.

19 Minutes p.5, 114.

20 Rompetro| 62.

1 Broches 1268.

%2 3alini v. Morocco Y51.



transactiorf> In reading the ICSID Convention’s preamble, ong aed the contribution
to the economic development of the host State ef ittvestment as an additional

element?*

25.1t must be remembered that the absence of one stean@another is not fatal, and that the
elements themselves are often intertwined in amyiqodar investment and need to be

analyzed togethér.

26.MedBerg Co., as its local subsidigfys the instrumentality through which MedX
Holdings carries oW’ inter alia, its patent as an investment in Bergonian tegritofhe
contribution of the patent to the economic develepffi of Bergonia cannot seriously be
guestioned as the patenting of the breakthroughtrtrent represents a technological
advance in healffi for the Bergonian Government and its population,vihich Claimant
has provided, also, all necessary equipment and fbhaded salaries and local
infrastructure for its operations. This accourdlso, for the commitment requirement
regarding qualification as an investment, and ikni& with the preamble to the Bergonia-
Conveniencia BIT which states that:

The encouragement and contractual protection ofi #savestments are apt to
increase...the stimulation of business initiativeesd transfer of technology
between the two countri€S.

27.As to the duration requirement, it has been stdtatithe minimal length of time required
for a project to qualify as an investment is betwego and five year$: In the instant

23 1d. 52.

241d. 153.

5 Waibel p.6.

6 Annex 392.

27 Amcq 64.

28 Salini v Morocco 152.

29 Clarifications #40

30 Bergonia-Conveniencia BIT, Preamble.
31 salini v Morocco 154.



case, MedBerg Co. was granted Patent AZ2005 ondstM20057 and this requirement

is thus also complied with.

28.Finally, regarding the risks incurred by MedBerg. @eese flow from the very nature of
the investment at issue. Namely, risks consistihthe potential increase in the cost of
labour in case of modification of the Bergonian f&wthe fixing of prices of the products
covered by Patent AZ2005 and, any other unfore¢eeabident that could jeopardize
MedBerg Co.’s key business strategies. In thises|it does not matter that these risks
were freely taker?

29.For all these reasons, the subject-matter requimerot article 25(1) must be deemed

complied with.

C. Bergonia is a Contracting State Party and, just asClaimant, it has duly
consented to ICSID jurisdiction

30.It is an uncontested fact that Bergonia is a Catitrg Party to the ICSID Conventidn.

31.Moreover, as to the requirement of cons&nElaimant satisfies the “double review
requirement”, since(l) Respondent has rendered its irrevocable consedC&D
arbitration in Art. 10(2)(b) of the Bergonia-Conwemcia BIT; and(2) Claimant has
complied with the three-month waiting period set ou Art. 10(2) of the Bergonia-
Conveniencia BIT.

1. Respondent has rendered its irrevocable consent #&€SID arbitration in Art.
10(2)(b) of the Bergonia-Conveniencia BIT

32.The ICSID Convention does not specify how conserbibe given: it merely indicates
that it shall be ih writing”. It has been widely accepted by several ICSIDbiinals that

32 Annex 3 5.

33 salini v Morocco 155.

34 salini v Morocco 13.

35 Annex 393.

36 |CSID ConventionArt.25(2)(b).



consent by a State may come from a BiTn the instant case, Bergonia’'s consent to
ICSID arbitration over disputes concerning investméntxises from Art. 10 of the
Bergonia-Conveniencia BIT. On its part, consent wemnted by Claimant through the

institution of these proceedijon November 1st, 2008.

2. Claimant has complied with the three-month waitingperiod set out in Art. 10(2)

of the Bergonia-Conveniencia BIT

33.1t is an uncontested fact in these proceedingsinhi2aecember 2007, MedBerg Co. sought
to negotiate the dispute resulting from the isseasfahe compulsory license by means of
a written communication sent to the Bergonian IRic@fwith copies to the Foreign,
Economics and Justice Ministries referring to Ard(2) of the Bergonia-Conveniencia
BIT.*® However, the only response it obtained came frben dustice Ministry, which
alleged that the compulsory license had been issneconformity with Bergonia’'s
international obligation$' This impeded any possibility of a negotiated setnt of the
dispute. Still, Claimant waited a full 11 monthefdre filing its request for ICSID
arbitration —December 2007 through November 2088—.

34.For the abovementioned reasons, this Tribunal shcohsider that the three-month
waiting period set forth in Art. 10(2) of the Berga-Conveniencia BIT, has been duly
complied with. An analogous situation was commeénby Professor Schreuer, who
noticed that access to ICSID arbitration was pegediin a similar case:

In AAPL, the Tribunal noted that the claim remained outitay without a
reply for more than the three months” waiting petrjgrovided for in the

Bilateral Investment Treaty to reach an amicabtdeseent?*

37 SeeAAPL, 2; AMT, 3; Lancq 8.

38 SeeAAPL, 14; AMT, 11-3;SGS 1130-31Generation Ukrainef12;Tokios Tokeds, 194-100;
Impregilo, 1108.

3% Annex 3910.

40 Clarifications#111.

4.

42 Annex 311 6,7.

*31CSID Commentaryp.102



a. In addition, being a procedural issue, amicable sdément provisions do not

bar jurisdiction

35.Even if this tribunal reached the conclusion the three-month waiting period has not
been complied with, it would still have jurisdiaticover the present dispute since, as
several ICSID Tribunals have decided that amicalettlement provisions do not bar

jurisdiction** Scholarly writings also support this positith.

D. Claimant qualifies as an investment and investor uwter the applicable
instruments and, thus, it has standing to bring foth this claim

36.Claimant has standing in the present dispute, s{dgéviedBerg Co. has a dual character
in these proceedings: a) it is a protected investater the ICSID Convention and the
Bergonia-Conveniencia BIT; and b) it is a protectedestment under the Bergonia-
Conveniencia BIT; (2) the ICSID Convention has been designed to prdi@etign
investors and their investmen{(8) if indirect claims are allowed in the context bkt
ICSID Convention, a direct claim submitted by thery aggrieved person must be
accepted(4) neither the Bergonia-Conveniencia BIT nor the IZ&lonvention prohibit
the possibility of bringing actions for direct ¢fes; and(5) Claimant’s right to bring an
action in arbitration cannot be disregarded becafs@on-compliance with a mere

procedural requirement
1. MedBerg Co. has a dual character in these proceedis

37.MedBerg Co. has a dual character in these prooggfiibecause: a) it is a protected
investor under the ICSID Convention and the Bergdonveniencia BIT; and b) it is a

protected investment under the Bergonia-ConveraeRtT .

a.Claimant is a protected investor under both the IC# Convention and the

Bergonia-Conveniencia BIT

38.MedBerg Co. is a corporation established in Bergonvhich is fully owned and
controlled by MedX Holdings Ltd"’ a national of Conveniencia. The State of Bergisia

* Lauder, 11187-191; SGS, 1184; Wena Hotels, p.8MSC{122.
> Schreuer 1) p.238.
46 Annex 31.
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aware of this fact*® Therefore, MedBerg Co. qualifies as a nationalCohveniencia
under the terms of Art. 25(2)(b) of such Convenfidn

b.In addition, Claimant is a protected investment uneér the Bergonia-
Conveniencia BIT

39.According to Art. 1(b) of the Bergonia-ConvenienddT, the term “investments”
comprises “shares of companies and other kindsnigfrdést in companies” MedX
Holdings Ltd. holds 100% of the equity capital olediBerg Co. As a consequence,
MedBerg Co. is an investment of a foreign invesémd, therefore, it is protected by the
Bergonia-Conveniencia BIT. This interpretationudlyf consistent with the rules on treaty
interpretation laid down in the 1969 VCEY.

2. The ICSID Convention has been designed to protecbifeign investors and their
investments

40.The ICSID regime has been primarily conceived todate both economic development
and private international investments. As explaibgdrofessor Schreuer:

The Convention's primary aim is the promotion obremmic development.
Economic development depends in large measure oat@rinternational
investment. The Convention is designed to facditgrivate international

investment through the creation of a favourable@ment climaté?

41.Bearing this in mind, and being MedBerg Co. thelesi@e holder of Patent AZ2005, it
must be concluded that it hasi$ standi in the present dispute, since it has been dyectl
affected by the compulsory license issued by thg&wsan IP Office. Because of this and

4" Annex 32.

“8 Clarifications#59, 111.

9 See 4%t secpelow.

*0 Bergonia-Conveniencia BJArt.1.
>LVCLT,Art.31.

°2|CSID Commentaryp.4.
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by virtue of the provisions set forth in both therBonia-Conveniencia BFf and the
principles of the ICSID Convention, MedBerg Co. hlxus standito bring this claim
directly before this Tribunal.

3. If indirect claims are allowed in the context of tre ICSID Convention, a direct

claim submitted by the very aggrieved person mustdaccepted

42.Art. 10(2) of the Bergonia-Conveniencia BIT spesafly allows investors to bring

actions in relation to their investments.

43.The claims that may be asserted under a BIT magither direct or indirect. Several
Tribunals in the context of the ICSID regime hadenitted indirect claims?

44.Given that consistent trend in current arbitral IT$ractice admits indirect claims, there
is no solid reason to reject the present claimpstibd by the very corporation which has
suffered injuries resulting from acts committed the State of Bergonia, who has
expressly assumed the international obligation rotgat foreign investors and their

investments?®

4. Neither the Bergonia-Conveniencia BIT nor the ICSIDConvention prohibit the

possibility of bringing actions for direct claims

45.Nowhere in the Bergonia-Conveniencia BIT have tbat@cting Parties either expressly
or implicitly prohibited the possibility of bringghdirect claims before ICSID Tribunals.
What is more, if Respondent had pursued to exckldens of this nature from the
protective scope of the BIT, it should have soushtexpress “higher threshold” to that

effect>®

. RESPONDENT HAS AGREED TO TREAT CLAIMANT AS A FOREIG N
INVESTOR, IN THE TERMS OF ART. 25(2)(B) OF THE ICSI D CONVENTION

>3 Bergonia-Conveniencia BIT, Preamble.
> SeeSueZf141-50E£nron 1921-44CMS 1788.
%> Bergonia-Conveniencia BIT, Preamble.
*% Rompetro| 62.
12



46.Respondent contends that this Tribunal lacks jioieh because a national of
Conveniencia does not have control of Claimant iwithe meaning of Art. 25(2)(b) of
the ICSID Conventior! It also asserts that it has not consented to Egitnant as a
national of Convenienci@ These contentions should be dismissed beca(&k:
Respondent has implicitly agreed to treat Claimasta foreign investor; an@B) the
MFENC contained in the Bergonia-Conveniencia BlTowk Claimant to rely on Art.
VI(8) of the Bergonia-Tertia BIT.

A. RESPONDENT HAS IMPLICITLY AGREED TO TREAT CLAIMA NT AS A
FOREIGN INVESTOR

47.Respondent has advanced the view that it has mseated to treat Claimant as a foreign
investor>® However, this assertion should be overruled sifiean express agreement on
foreign control is not required by Art. 25(2)(b) tiie ICSID Convention; and2)
Respondent is aware of the fact that MedX Holdibgk, a national of Conveniencia,

exercises control over Claimant.

1. An express agreement on foreign control is not requed by Art. 25(2)(b) of the
ICSID Convention

48.The text of Art. 25(2)(b) reads as follows:

Any juridical person which had the nationality oCantracting State other than
the State party to the dispute on the date on wihielparties consented to submit
such dispute to conciliation or arbitration and gumydical person which had the

nationality of the Contracting State party to thepdte on that date and which,
because of foreign control, the parties have agseedl|d be treated as a national

of another Contracting State for the purposesisf@onvention.

49. According to the VCLT:

> Minutes p.5.
58
Id.
4.
13



A treaty shall be interpreted in good faith in acamce with the ordinary
meaning to be given to the terms of the treatyhe@irtcontext and in the light of
its object and purpos8.

50.In light of this rule and given that the wording thie Art. 25(2)(b) does not require an
agreement in writing —as Art. 25(1) does—, it sidué construed that such agreement can
be implied®*

51.This construction is consistent with past decisioeached by ICSID Tribunals. For
instance, in thédmcocase the arbitrators were of the opinion that:

Nothing in the Convention, and in particular in AR5, provides for a formal
requisite of an express clause stating that théepahave decided to treat a
company having legally the nationality of the Cawtmng State, which is a party
to the dispute, as a foreign company of anothetraoting State, because of the
control to which it is submittetf.

52.Commenting on the decision reached in such arlatraProfessor Amerasinghe observes
that the tribunal “was correct in not requiring @rhal and ritual agreement on the
matter”®® but thought “that it was sufficient that the resgent knew of the foreign
control”®* According to this line of thought:

The requirement of foreign control under Art. 25)is satisfied by the very
fact that such foreign control exists.

53.The view expressed in such decision has also bagpoged by other scholars, such as
Professor Schreuer, who has stated that:

An agreement on the investor’s nationality needbeomade in the form of an
express stipulatioff.

OVCLT, Art.31.

®1|CSID Commentaryf508.
°2 Amcq 114,

®3 Amerasinghe |Ip.234.
®d., p.225.

®1d., p.233.
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And that:

The Convention does not require any specific foomahn agreement to treat a
juridical person that has the host State's natiynak a national of another
Contracting State because of foreign coritfol.

54.0n the other hand, as Professor Schreuer indighieslrafting history of the Convention

clearly shows that:

The second clause of Art. 25(2)(b) was designedsiarations in which the
foreign investor had established a corporation utttehost State's laff.

55. Professor Schreuer also points out that the hisibArt. 25(2)(b):

Would suggest that the existence of foreign conigoh necessary element,
which must exist independently of the terms of agseement?

2. Respondent was fully aware of the foreign contte@xercised over Claimant

56.It is an uncontested fact in these proceedingsNteBerg Co. is a subsidiary company
fully owned and controlled by MedX Holdings Ltd.a national of Conveniencia. In view
of these facts, Respondent’s assertion that anadtmf Conveniencia does not have
control over MedBerg Co. is groundless, since Beigdias been aware of MedBerg
Co.”s ownership at all times, through the informatiavailable at the Bergonian
Corporate Registr{

57.Furthermore, the Justice Ministry of Bergonia, whekressing Claimant’s request for an
amicable settlement, at no time challenged MedB&ogs capability of invoking the
provisions of the Bergonia-Conveniencia BIT. Thsnwnstrates that Respondent was

fully aware that it was dealing with a foreign ister.

% |CSID Commentary476.
°71d., 1504.
%8 d., 1500.
%91d. 1539.
0 Annex 392.
" Clarifications #59.
15



58.Bearing this in mind, it can be concluded that, fyt contesting MedBerg Co.’s
capability to invoke the Bergonia-Conveniencia Bflthe State of Bergonia —through
one of its organs— has implicitly consented to @&it’s standing as a national of

Conveniencid?

59.This interpretation of the ICSID Convention is julNerified by previous decisions of
ICSID Tribunals and by the opinion of numerous ¢at® For instance, in the LETCO
arbitration, the claimant had the nationality ok thlost State, Liberia, but it was
controlled by a national of France, a party to l@8ID Convention. Not only was the
Host State aware of this fact, but it had also tde#h and treated the claimant for all
practical purposes as being controlled by foreigtiomals belonging to other Contracting
States. Therefore, the Tribunal concluded that &edgnt had recognized the element of
foreign control* The arbitrators stated that:

The actions of the parties indicate that, evenhiéré was no express

agreement, there was at least an implied agreetent.
60. In this sense, Professor Schreuer has said that:

All that is required for purposes of Art. 25(2)(l® the objective fact of
foreign control over the local company, the hostit&s awareness of this
objective fact and an otherwise valid consent t8IITs jurisdiction. The host
State's agreement to treat the local company asatmnal of another
Contracting State and the causal nexus expressed imord "because” [when
it reads “because of foreign control’l] may then dmnstrued from these

elementd®

"2 Clarifications#111.
3 Shaw p.439.
4 Amerasinghe |Ip.234.
LETCOQ p.8; AMCO, 14.
% |CSID Commentaryf544.
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61.

62.

B. ALTERNATIVELY, THE MFNC CONTAINED IN THE BERGONI A-
CONVENIENCIA BIT ALLOWS CLAIMANT TO RELY ON ART. VI  (8) OF THE
TERTIA-BERGONIA BIT

Even if the aforementioned proposition was disnisby the Tribunal —which we
contend it should not—, Claimant hereby invokeghe alternative the Most-Favored-
Nation Clause of the BIT.

However, Respondent argues that the MFNC set forthe Bergonia-Conveniencia BIT
cannot be invoked to import the abovereferred despattlement clause. This argument is
wrong and should be dismissed on the following gdsu(1) the language of the MFNC
in Art. 3(1) of the Bergonia-Conveniencia BIT indks dispute settlement provisio()

the clause providing for an express agreement ieigio control set forth in Art. VI(8) of
the Tertia-Bergonia BIT constitutes the more faable treatment to which Claimant is
entitled;(3) procedural provisions of BIT s are an essentia pithe protection afforded
to investor’s rights by such treaties; dddl the “denial of benefits” clause contained in
Art. I(2) of the Tertia-Bergonia is not applicalbtethe present case.

1. The language of the MFNC in Art. 3(1) of the Begonia-Conveniencia BIT

subsumes dispute settlement provisions

63. Art. 3(1) of the Bergonia-Conveniencia BIT readsad®ws:

Neither Contracting State shall subject investmentsts territory owned or
controlled by investors of the other Contractingt&to treatment less favourable
than it accords to investments of its own investor investments of investors

of any third State.

64.The scope of this provision is extremely broad¢eint actually establishes no limits to

the MFN treatment, and thus, it shall be extendedlltof the matters regulated by the
BIT. Needless to say, such a broad scope cleardjudes the dispute-settlement

provision of the BIT.

65.Two terms in this provision are of particular imf@orce to reach the aforementioned

conclusion. These are the terms “investments” arehtment”.

17



66.As for the word “investment”, the Bergonia-Conver® BIT defines it as comprising
“shares of companies” and “intellectual propertghts”, particularly “patents®
Therefore, it is clear that the concept of “investi under the abovementioned BIT does
comprise Patent AZ2005 as well as MedBerg Co.fitéelrthermore, both of them are
investments owned and controlled by MedX Holdingd.Lan “investor of the other
Contracting State.”

67.0n the other hand, the word “treatment” is notmksdi in the Bergonia-Conveniencia BIT.
However, resort to the ordinary meaning of suctmt®rin the field of investment
arbitration suggests that it can encompasses hethghts and privileges granted, as well
as the obligations and burdens imposed, by a GadmgaState on investments belonging
to investors covered by the Treabyit is beyond doubt that access to ICSID arbitrai®
among those rights and privileges granted by Baegda Conveniencian investors.
Denying such access to Claimant would entail aruhscative act, which is forbidden
precisely by operation of the MFNC incorporateditie treaty by the free will of its
parties. In effect, the purpose of such clausde issure the beneficiary (i.e., MedBerg
Co.) against discriminatioff,which may take place in connection with both mateand

procedural treatment.

68. This interpretation does not contradict the “ejusdgeneris” principle, which prescribes
that the MFNC:

Can only operate in respect of the same mattercamhot be extended to
matters different from those envisaged by the basaty®*

69. As theMaffeziniTribunal observed:

If a third-party treaty contains provisions for thettlement of disputes that are
more favourable to the protection of the investoights and interests than
those in the basic treaty, such provisions mayxbeneed to the beneficiary of

" Bergonia-Conveniencia BJArt.1.
"8\VCLT, Art.31.
® Suez 55.
8 vearbook of the IL(X.12.
81 Maffezini 741.
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the most favoured nation clause as they are fudiypgatible with theejusdem

generisprinciple#?

70.In the instant case, the basic Treaty is the BaagGonveniencia BIT. The subject matter
to which the clause applies is established by shreaty®® which, in turn, expressly
provides for arbitration under the ICSID Conventi@onsequently, the word “treatment”
in this BIT must be understood to refer to bothemat and jurisdictional aspects of the

treatment granted to investors.

71.This reasoning is in line with the latest formuais made by several ICSID Tribunals.
For instance, in the Maffezini case the Tribungbressed the view that, although the
Argentina-Spain BIT did not provide expressly ttapute settlement was covered by the
MFNC (it only referred to “all matters subject tbig Agreement”), there were good
reasons to conclude that:

Today dispute settlement arrangements are inektyicalated to the protection
of foreign investor§?

72.In the Siemens case, the Tribunal considered tieatdrm “treatment” was sufficiently
wide to include dispute settlement mechanismgated that:

Access to these mechanisms is part of the proteoffered under the Treaty. It
is part of the treatment of foreign investors am¢estments and of the
advantages accessible through a MFN cldiise.

73.Other international tribunals have also supportesl view. For instance, the question of
whether the provisions on dispute settlement coathin a third-party treaty could be
regarded as the subject matter covered by theelaas considered by the Commission
of Arbitration in theAmbatieloscase. This Tribunal stated that the MFNC couldyonl
attract “matters belonging to the same categosgubfect as that to which the clause itself
relates.” As far as the scope of the rule is camegy it established that:

82 Maffezinj 156.
81d., 144.
81d., 154.
8 Siemens{103.
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Protection of the rights of traders naturally finlgplace among the matters

dealt with by treaties of commerce and navigaffon.

74.Therefore, it found that the clause could be exdnto questions concerning the

administration of justice, since it was compativieh theejusdem generigrinciple.

75.0n the other hand, from the point of view of therpotion and protection of investments,
it is obvious that dispute settlement is an integeat of the investment protection regime
that Bergonia and Conveniencia have envisagedtacaforeign investmert. In effect,
the Preamble of the Bergonia-Conveniencia BIT esg#e as one of its objects and

purposes that:

The encouragement and contractual protection df saestments are apt to
increase the prosperity of both nations througir phesitive effects, such as the
stimulation of business initiatives and transfer aapital and technology

between the two countries.

76.Respondent contends that the MFNC in question dabaoinvoked in such a way.
However, this allegation is not in accordance wiia diaphanous text of the BIT, as it
was demonstrated before. What is more, the pddidss treaty made it very clear which
exceptions there may be to the application of theé\K2. Those exceptions are contained
in Art. Ill, paragraph 3, of said BIT, where thasea definite enumeration of the matters
which the contracting States specifically excludiedan the scope of the clause. Dispute
settlement is not listed among them. For all thesesons, and since the treaty text is
presumed to be the authentic expression of theieparintentiond® Respondent’s

contention must be rejected.

2. The clause providing for an express agreement dareign control set forth in Art.
VI(8) of the Tertia-Bergonia BIT constitutes the mae favourable treatment to which

Claimant is entitled

77.Art. VI (8) of the Tertia-Bergonia BIT reads aslés:

8 Ambatielos p.107.
87 Suez 157.
8 Suez 154.
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For purposes of an arbitration held under paragrapbf this Art., any
company legally constituted under the applicablesland regulations of a
Party or a political subdivision thereof but thahmediately before the
occurrence of the event or events giving rise éodispute, was an investment
of nationals or companies of the other Party, shaltreated as a national or
company of such other Party in accordance with 25(2)(b) of the ICSID

Convention.

78. Through this provision, the States of Bergonia @adia entered into a special agreement
whereby they obliged themselves to treat certampamies, under given circumstances,
as nationals of the other State, pursuant to A(2¥%b) of the ICSID Convention. By
virtue of this Art., the State of Bergonia consgl@s Tertian nationals any companies
which, having been incorporated under its own lagan, are investments of Tertian
nationals. This privilege is granted for the pugmf arbitration under the ICSID

regime.

79.This agreement means that Tertian investors in d@®egenjoy a more favourable
treatment than Conveniencian investors in Bergofaabe more precise, while a Tertian
company which has been incorporated in Bergongdlis to resort to ICSID arbitration, a
Conveniencian company which has been incorporate@argonia is not. It is this
situation of disadvantage which triggers the openabf the MFNC contained in the
Bergonia-Conveniencia BIT, and allows Claimant temdnd the more favourable
treatment granted to Tertian companies. What isemdran express agreement was
required by Art. 25(2)(b) of the ICSID Conventiainis the absence of such an agreement
which would justify the invocation of the clausentained in the Art. VI(8) of the Tertia-
Bergonia BIT: it would be the more favourable treant to which Claimant is entitled.

80.For these reasons, the State of Bergonia cannot @é&imant the more favourable
treatment provided for in Art. VI(8) of the TertBergonia BIT. Such behaviour is not
compatible with the MFN obligation undertaken byrd®ia when entering into the
Bergonia-Conveniencia BIT. In effect:
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To provide MFN treatment under investment agreemeist generally
understood to mean that an investor from a partyanoagreement, or its
investment, would be treated by the other party less favourably” with
respect to a given subject-matter than an invdsbom any third country, or its

investmenf?®
81.Furthermore:

A MFEN obligation exists only when a treaty clauseates it. In the absence of
a treaty obligation (...), nations retain the p#isy of discriminating between
foreign nations in their economic affaits.

82.Consequently, Respondent’s contention must beteejec

3. The denial of benefits clause contained in Ari(2) of the Tertia-Bergonia is not

applicable to the present case

83.Respondent’s assertion that the “denial of befiefitaise would prevent Claimant from
importing the provision in Art. VI(8) of the TertBergonia BIT is groundless and should
be dismissed for the following reasoa) the operation of an MFNC does not attract the
whole treaty but only the more favourable treatmant(b) Respondent cannot invoke a
third-party treaty provision to deny Claimant thenbfits of the basic treaty.

a.The operation of an MFNC does not attract the wholéreaty but only the more

favourable treatment

84.The main purpose of most MFNC is to help establedfuality of competitive
opportunities between foreign investors from diéf@r countries and to avoid economic

distortions that would occur through more selectivantry-by-country liberalizatio™.

85.Following this reasoning, being the present MFN@ratective standard, it would be
against its nature to attract provisions other thlhose containing more-favourable

treatment?

89 0ECD II, p.2.
4.
°1 Faya Rodriguezp.91.
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b.Respondent cannot invoke a third-party treaty provsion to deny Claimant the

benefits of the basic treaty

86.Under the International Investment Law regime, Mpibvisions are not intended to
provide protection to the Contracting States buh&r nationals and their investmeiits.

87.In this sense, the State of Bergonia has not aedjuire right but the obligation to accord
Claimant treatment no less favourable than thabrales to nationals of third States.

88. Following this reasoning, even when Claimant’s trighimport a provision contained in
the Tertia-Bergonia BIT is in accordance with thereing™ of Art. 3(1) of the Bergonia-
Conveniencia BIT, because of ties inter alios actgrinciple’® Respondent has no right
to invoke provisions of a third-party treaty to @grele Claimant from asserting its rights

under the basic treaty.

. THE TRIBUNAL SHOULD NOT LOOK BEYOND THE CONTROLLIN G
CORPORATION, MEDX HOLDINGS LTD.

89.Respondent’s contention that a national of Conwerdedoes not have control over
Claimant should be dismissed since, for the pupadethis arbitration(A) search for
foreign control is precluded beyond immediate contand (B) the requirements for

piercing the corporate veil have not been met.
A. Search for foreign control is precluded beyondmmediate control

90. As stated before, the wording of Art. 25(2)(b) b&tICSID Convention is clear when it
refers to foreign control as the objective elemgmbn which the parties are entitled to
reach the agreemefit.Said article does not refer to “effective” confrblt to control
only. Therefore, in determining whether there i®m@@ign controlling element, and what

2|d., p.100.

% OECD |, p.2.

*VCLT, Art.31.

% Suez 158.

%.e., Bergonia-Conveniencia BIT.

9 \acuum Salf30.
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its nationality is, no search for foreign contrelgermissible beyond the first step under

the Conventior™®

91.Regarding Respondent’s assertion that a nation&looiveniencia does not have control
of MedBerg Co®? the Tribunal in th&Rompetrolcase found that:

There is nothing in th&lottebohmjudgment that would serve to establish a
general rule of ‘real and effective nationality'r fthe purpose of determining

the status of corporations under international 14w.

92.Thus, there is simply no room for an argument ¢ghatipposed rule of “real and effective
nationality” should override either the permissiterms of Art. 25 of the ICSID

Convention or the prescriptive definitions incorgiad in the BIT.
93. Similarly, the Tribunal in the Amco case reachesl¢bnclusion that:

Whereas Art. 25(2)(b) of the ICSID convention eagiss an exception to the
classical concept of place of incorporation in ezgf juridical persons having
the nationality, thus defined, of the contractit@te party to the dispute, where
said juridical persons are under foreign contrbéré is no exception to the
classical concept provided for to the nationalityhe foreign controllet®*

94.Moreover, the overwhelming weight of authoritiesnte towards the traditional criteria
of incorporation or seat for the determination afrporate nationality under Art.
25(2)(b)1?

95.Finally, in accordance with thent'favorem jurisdictioni$ principle, theSOABITribunal
ruled that:

For purposes of Art. 25(2)(b) of the ICSID Conventi the Tribunal was
entitled to go beyond immediate control just tadfithat Flexa, national of a

% Amerasinghe |Ip.225
% Minutes p.5.
199 Rompetro| 188.
101 Amcq7.
192 Tokios Tokels, 140.
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non-contracting party to the ICSID Convention, wasfact controlled by

nationals of Belgium, a Contracting St&t2.

96.In other words, under Art. 25(2)(b) a tribunal camly go beyond immediate control to
prove that it has jurisdiction over the dispute.sThssertion has been confirmed by
Professor Schreuer, who wrote:

For purposes of finding that the corporate inveshas the host state’s

nationality, the criterion of control cannot be kg%

97.For all these reasons, this Tribunal should nok lbeyond MedBerg Co. Co’s immediate

controller.

B. The requirements for piercing the corporate veihave not been met

98.As previously stated, for purposes of finding thia¢ corporate investor has the host
State’s nationality, the criterion of control canhe applied?

99. Professor Amerasinghe has supported the view ttidduaal constituted under the ICSID
regime is not compelled to investigate whether ihihe genuine or effective nationality
of the juridical person®

100.In this sense, Professor Schreuer notes that:

A systematic interpretation of Art. 25(2)(b) wouldlitate against the use of the
control test for a corporation’s nationality/.

101.Furthermore, the view taken by Professor Prospeil WeTokios Tokeleghat the
economic reality should prevail over formal legatusture when it comes to the
interpretation of both the ICSID Convention and Bi& has not been widely approved in
the academic and professional arenas, or genaadlgpted by subsequent tribunals. The

Tribunal would in any case have great difficultyan approach that was tantamount to

193 s0ABI 1135,36,37,38.
1041CcSID Commentaryf/500.
105 Id
196 Amerasinghé, p.661.
197|CSID Commentaryp.278.
25



setting aside the clear language agreed upon byréhaey Parties in favour of a wide-
ranging policy discussion. Such an approach coatdoe reconciled with Art. 31 of the
VCLT, according to which the primary element ofeirgretation is “the ordinary meaning

to be given to the terms of the treat{”

102.Clearly, there is no reason to search further ibamecessary in a given case, and it is

appropriate that the search end when the propeigiocontrol has been establisHed.
103.1In this sense, Judge Kéba Mbaye, in his dissemgigion inSOABIfound that:

Whereas Art. 25 (2) (b) of the ICSID Conventionssietrth an exception to the
place of incorporation principle applied to defindne nationality of
corporations, there was under the ICSID regime xee@ion to the classical
concept provided for when it comes to the natioypaif the foreign controller,
hence the Tribunal was not be entitled to go beybedplace of incorporation

of the foreign controller comparty”

104.In any case, for this Tribunal to pierce MedBerg. €ocorporate veil certain
requirements would have to be met. In this semsthaBarcelona Tractiorcase the 1CJ
established that:

The corporate veil is lifted, for instance, to petthe misuse of the privileges
of legal personality, as in certain cases of frauthalfeasance, to protect third
persons such as a creditor or purchaser, or toeptethe evasion of legal

requirements or of obligatiorts*

105.Moreover, for this Tribunal could invoke the eqbia doctrine of veil-piercing,
disregarding MedX Science’s place of incorporatiand looking instead to its
shareholders for the purposes of defining its matlity, evidence that it used its formal

108 Rompetra] 185.
199 Amerasinghe 11p.236.
H050AB| 1112,13.
111 Barcelona Traction{56.
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legal nationality for an improper purpdSesuch as those described above would be

required, which is not present.

106.In the present case, Respondent has not madwinaa facie case, much less
demonstrated, that Claimant has engaged in anheotypes of conducts described in
Barcelona Tractiorthat might support a piercing of MedBerg Co."spaoate veil.

107.MedX Holdings Ltd. manifestly did not create MedBeCo. to gain access to ICSID
arbitration, as the enterprise was founded more floar years before the filing of

arbitration request:®

108.For all these reasons, the tribunal should refdfaim piercing MedX Holding’s

corporate veil.

IV. ULTIMATELY, CLAIMANT OFFERS TO BRING MEDX HOLDINGS LTD.,
THE PARENT COMPANY, AS A PARTY TO THESE PROCEEDINGS

109.Even if the tribunal was not convinced by the alsta®ed propositions, it would still
have jurisdiction over the present dispute sigieClaimant’s right to bring an action in
arbitration cannot be disregarded because of nampbance with a mere procedural
requirement; andB) the purpose of the ICSID Convention is to guaratieeprinciple

“in favorem jurisdictionis

A. Claimant’s right to bring an action in arbitration cannot be disregarded because

of non-compliance with a mere procedural requiremen

110.Simply put, the question of a need for an agreemamtationality for local subsidiaries

should also be seen from another perspective.

111.In this sense, Professor Schreuer has stated that:

112 Alexandroy p.39.
113 Annex 3 1.
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ICSID tribunals have developed a practice of logklbeyond the investors'
subsidiaries and of granting party status to patentpanies even if the latter
are not named in the consent agreement numbeses$ ¢he controlling foreign
owners were given standing despite the fact thay tvere not the formal
parties to the ICSID arbitratiori?

112.This practice would reduce the significance of greament to treat the local subsidiary

as a foreign national. If MedX Holdings Ltd. werevean direct access, ICSID’s
jurisdiction would no longer depend on the exiseeraf an agreement to treat the

subsidiary as a foreign natiorfa?.

B. The purpose of the ICSID Convention is to guarante¢he principle “in favorem

jurisdictionis’

113.Under the ICSID regime, arbitral tribunals are jes®@f its own competené& In their

assessment of the relevant circumstances of a gas®, great importance must be paid
to the preambular language of the BIT upon whighgarties base their claitt’

114.0n the one hand, the Bergonia-Conveniencia BlTsse®the need to:

And:

...intensify economic co-operation between bothntoes and create favourable

conditions to increase investmentg12.

Recognizing that the encouragement and contragwelection of such
investments are apt to increase the prosperityodlf Imations through their
positive effects, such as the stimulation of bussnmitiatives and transfer of

capital and technology?

114 1CcSID Commentary§520.

115|d.

11%|CSID ConventionArt.41.
"7 Tokios Tokelésf31.
118 Bergonia-Conveniencia BlTPreamble.

194,
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115.This is undoubtedly indicative of the Bergonia-Cenencia BIT's broad scope of

investment protectioff’

116.0n the other hand, as explained by Professor Sehrthe Convention's primary aim is
the promotion of economic development. Economicettggment depends in large
measure on private international investment. Th@ve€ntion is designed to facilitate
private international investment through the coaeatiof a favourable investment

climatel?*

117.Bearing this in mind, when judging whether it hassdiction over the present ca$é,
this Tribunal cannot overlook that the Bergonia-@Gamencia BIT and the ICSID

Convention:

Shall be interpreted in good faith in accordanath whe ordinary meaning to
be given to the terms of the treaty in their conend in the light of its object

and purposé?®®

118.Therefore, in light of these principles, this tmiial should endorse the intention of the
parties enshrined in the Bergonia-Conveniencia'8IBy allowing MedX Holding Ltd. to

become a party in these proceedings.

CONCLUSION ON JURISDICTION

119.For the foregoing reasons, the requirements o$digtion under Art. 25 of the ICSID
Convention have been met. Accordingly, the Tribhunzes jurisdiction to hear this case.

1295GSs f116.
121|CcSID Commentaryp.4.
122CsID Conventiopart.41.
123yCLT, Art.31.
124 Bergonia-Conveniencia B/ Preamble.
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PART TWO: MERITS OF THE CLAIM

120.Bergonia’s various breaches of its obligations wnghe BIT, international law, its
internal law and its failure to protect Claimantisestment from illegal, arbitrary, unfair,
inequitable, and confiscatory acts by its agenaesstitute a violation of the BIT,
international law, and an expropriation of Claimamvestment without the payment of
prompt, adequate and effective compensation.

|. THE ACTS OF THE IP OFFICE ARE ATTRIBUTABLE TO TH E STATE OF
BERGONIA

121.Bergonia, through the acts and omissions carrigdoguts IP Office, has disregarded
the obligations derived from the Bergonia- Convecie BIT. The IP Office is an
administrative organ of the State. As such, itsoast are attributable to the State of
Bergonia under International Lal%> Therefore, Respondent is to be held responsible fo
the IP Office’s conduct.

122.1t is well established in International Law thaétbonduct ofiny organ of the State—
which has thastatusin accordance with its internal law— shall be edesed an act of
that State under International Law, irrespectivéofunctions and of the position it holds
in the State’s organizatio®

123.Even though the rules drafted by the ILC are pgt semandatory for States, they are
reflective of customary International Law. As fortA4 of the ILC Draft Articles on State

Responsibility, the ICJ has confirmed the ruleategorical terms, by stating that:

125 Articles on State Responsibilitrt.4.
1261d. See alscClaims of Italian Nationals (UNRIAA, vol. XV (SaNs. 66.V.3), 1399, (Chiessa
claim), 401 (Sessarego claim), 404 (Sanguinettintfa 407 (Vercelli claim), 408 (Queirolo
claim), 409 (Roggero claim), and 411 (Miglia clajn)Salvador Commercial Company,
UNRIAA, vol. XV (Sales No. 66.V.3), p. 455, atf¥ #1902); and Finnish Shipowners (Great
Britain/Finland), ibid., vol. Il (Sales No. 19492}, p. 1479, at p. 1501 (1934)
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According to a well-established rule of Internatibhaw, the conduct of any
organ of a state must be regarded as an act ofStlade. This rule...is of a
customary charactéf’

. RESPONDENT HAS UNLAWFULLY EXPROPRIATED CLAIMANT °S
PROPERTY

124.Respondent’s issuance of the compulsory licensguestion: (A) is an unlawful
expropriation under the BIT(B) constitutes a substantial interference with Claitisa
overall business activitie$C) amounts to an interference that has exceededsanahble
period of time; andD) does not comply with the requirements set ouheBergonia-
Conveniencia BIT for an expropriation to be othaeviegal.

A. Respondent’s issuance of the compulsory license &titutes an expropriation
under the BIT

125. Protection against unlawful expropriation is praddy International Law’® and, more
specifically, by the Bergonia-Conveniencia BIT. Tater sets forth that:

Investments by investors of either Contracting &tahall not directly or
indirectly be expropriated, nationalized or sulgelcto any other measure the
effects of which would be tantamount to expropoiatior nationalization
(hereinafter referred to as “expropriation”) in therritory of the other
Contracting State except, in accordance with thdiegble laws of the latter
Contracting State for the public benefit, on a dseriminatory basis and

against prompt, adequate and effective compens&tion

127 bifference §62.
128 paris ConventiorArt.1, TRIPSArt. 1.
129 Bergonia-ConvenienciBIT, Art.4(2).
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126.Respondent has blatantly breached this provisioeest has taken measures which have
an effect that is similar to expropriation, “altlgtuthey do notle jureconstitute an act of

expropriation.*°

127.Indeed, it has long been accepted in Internatibaal that an expropriation may occur
in the absence of an expropriatory decree or theahseizure or taking possession of
property. Professor Christie analyzed the decssimnthe German Interest in Polish
Upper Silesia® and theNorwegian ShipownerS? cases and concluded that a State may
expropriate property when it interferes with iteavthough the State expressly disclaims

any such intention.

128.More importantly, both cases illustrate that eveough a State may not purport to
interfere with rights to property, it may, throutyé actions, render those rights so useless
that it will be deemed to have expropriated tH&.

129.Similarly, the 1961 Harvard Draft expressed thtdkang of property included any:

Unreasonable interference with the use, enjoynmrdisposal of property as to
justify an inference that the owner thereof willtize able to use, enjoy, or
dispose of the property within a reasonable peoibiime after the inception of
such interferenc&*

130.More recently, Professor Reisman has written:

A wide variety of measures—including taxation, region, denial of due
process, delay and non-performance, and other foomsgyovernmental
malfeasance, misfeasance, and nonfeasance—mayebeedexpropriatory if
those measures significantly reduce an investoopgrty rights or render them
practically useles§®

130 Stevens99. See als@ccidental85; Myers{285, Tecmed 114.
131 Upper Silesiap.1.
132 Norwegian p.309.
133 Christie, p.311.
134 Harvard Draft, p.62.
13°Reisman & Sloane.115.
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131.Decisions of various international tribunals supphbis position. For instance, the Iran-

US Claims Tribunal has consistently recognizedpttieciple of indirect expropriation:

... Interference by the Government with the alieegoyment of the incidents
of ownership — such as the use or control of tlwpenty, or the income and
economic benefits derived therefrom — constitutesrapensable taking®

132.In theCME case, the Tribunal stated that:

De facto expropriations or indirect expropriationse. measures that do not
involve an overt taking but that effectively nelized the benefit of the
property of the foreign owner, are subject to egpiation claims:>’

133.Furthermore, it makes no difference whether theridappon was caused by actions or
inactions. In this sense, the TribunaBanta Elenaeached the conclusion that:

There is ample authority for the proposition thatpeoperty has been
expropriated when the effect of the measures tdlkethe State has been to
deprive the owner of title, possession or acceskddenefit and economic use
of his property. A deprivation or taking of propyermay occur under
international law through interference by a Stat¢he use of that property or
with the enjoyment of its benefits, even where lele to the property is not

affected*®

134.In the present case, Respondent’s issuance of gusony license with respect to
Patent AZ2005 clearly constitutes a measure tantatm expropriation, as it deprived
Claimant of:

[T]he use and the benefit of its investment everugin it [...] retains nominal
ownership of the respective rights.

135.1n effect, although the title to the patent formakmains in the hands of MedBerg Co.,
the interference with its property has been sadaching that it made Claimant lose the

136 Brower, 11 639, 643 . See al3ippetts,p.256.
137 CME 1 604-605.
138 santa Elenaf77.
139 Middle East 1107.
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exclusive right it enjoyed over it, thus renderitigg property useless. This is what an
indirect expropriation consists

B. The issuance of the Compulsory License constitutessubstantial interference on

Claimant’s overall business activities

136.International tribunals have stated that, to remdimding of indirect expropriation, the

interference with property must be substafittaind more than ephemef4f.

137.While it may sometimes be uncertain whether a @adr interference with business
activities amounts to an expropriation, the testhether that interference is sufficiently
restrictive to support the conclusion that the prophas been “taken” from the owrfét.

138.Moreover, interference by the State in the use pfoperty or with the enjoyment of its
benefits may also be considered as a deprivatidakimg of property under international
law, even if the title of property is not affectéq.

139. A patent entitles its owner with the legal meanprvent others from making, using, or
selling the new invention for a period of tirf&,granting the owner exclusivity thereon.
If this right is ignored, the patent holder is lefith nothing but a vacuous property that
makes formal distinctions of ownership irrelevéfit.

140.In this sense, thMetalclad Tribunat*’ found that expropriation includes also covert or
incidental interference with the use of propertyichihhas the effect of depriving the
owner, in whole or significant part, of the userefisonably-to-be expected economic
benefit of property.

141.Therefore, the issuance of a compulsory licensethénpresent case has considerably

interfered with Claimant’s investment, without reaable justification, as will be

149 Christie, p.311;Starrett103,Metalclad 1103.
141 OECD |, p.10-14LG&E 1191;Popef102;Santa Elend|76.
142\Wena 199 OECD |, p.10-14Tippetsp.256;Pope p.103.
143 pope p.103.
144 Tippetsp.225.
S TRIPS Art.28(1)(b).
148\Waste Managemenp.143.
147 Metalclad p.103.
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explained in deptinfra, and to such an extent that it has become usélessdestroying
all commercial value of the investment.

C. The issuance of the compulsory license constitutesn interference that has
exceeded a reasonable period of time

142.1n order to consider that an indirect expropriati@s taken place, international tribunals
have required that the interference carried ouhbyState exceeds a reasonable period of
time. In this sense, thBppetsTribunal stated that:

While assumption of control over property by a goweent does not
automatically and immediately justify a conclusiiat the property has been
taken by the government, [...] a conclusion is waednwhenever events
demonstrate that the owner was deprived of fund&heights of ownership
and it appears that this deprivation is not meeplyemerat*®

143.Moreover, theSanta Elenacase also provides a cogent explanation of howate $an
wrongly expropriate property through regulatoryi@ct

A decree which heralds a process of administratngt judicial consideration of
the issue, in a manner that effectively freezeblights the possibility for the

owner reasonably to exploit the economic potemtiche property, can, if the

process thus triggered is not carried out withireasonable time, properly be
identified as the actual act of takifig.

144.A patent entails, by nature temporary right, which has a duration of twenty ye&tS.
As stated before, the issuance of a compulsoryndieeby Respondent has deprived
Claimant of the possibility of exercising the afmentioned right in an exclusive manner
for a critical period of four years minimut: In other words, the expropriatory measure
has been authorized for a period of time which am®to 20% of the total duration of
such property.

148 Tippetts p.225.
149 santa Elenaf76.
O TRIPS Art.33; Clarifications #58.
151 Clarifdications#66.
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145.For instance, in th&Vena Hotelscase'>® the Tribunal found that an interference of a
period of less than one year constituted more gpremeral interference and exceeded a
reasonable period of time. In the light of thesasiderations, the interference which

Claimant suffered over its property must be comgidémore than ephemeral”.

D. Respondent has failed to comply with the requiremds set out in the Bergonia-

Conveniencia BIT for an expropriation to be otherwse legal

146.Claimant submits that Respondent has failed to ¢pmpth the cumulative legal
requirements for an expropriation to be legal, (%:Respondent’s measure manifestly
lacks pursuit of public benefit, arf@) Respondent’s purported offer of payment of the so-
called “collected royalties” does not amount to thél compensation requirement
envisaged in the BIT.

1.Respondent’s measure manifestly lacks public benéfpurposes

147.Under the Bergonia-Conveniencia BIT, an expropriais legal if it is based on public
purpose and against prompt, adequate and effectirgensation>® In order to justify
the public purpose of the measures taken, Bergangiaes that its population suffers from
“important medical needs”, which are allegedly aegeby Patent AZ2005. In the first
place, it must highlighted that, since there ig@oord that Patent AZ2005 is actually the
solution to the needs Respondent wishes to addtesspntentions boil down to mere
unsubstantial allegatiors?

148.1n this regard, th&DC Tribunal stated that:

A treaty requirement for “public interest” requisgsne genuine interest of the
public. If mere reference to “public interest” eaagically put such interest into
existence and therefore satisfy this requiremdet) this requirement would be
rendered meaningless since the Tribunal can imaginsituation where this

requirement would not have been r&t.

152\Wena 1909.
153 5chreuer | p.4.
154 Clarifications #66,67.
15 ADC, 1432.
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149.1n the present case, it is an uncontested fact bleddre the issuance of the compulsory
license, Claimant terminated a license agreemehtBioLife Co. Under such agreement,
all products and treatments were intended for salhe Bergoniardomestic market
only.’® Nevertheless, Claimant confirmed that the licensees performing parallel
exports=>’ On these grounds, said agreement was terminatedmenths before the

issuance of the compulsory license.

150.1t should be noticed that, during this two-monthrip&, the patented products and
treatmentswere available in Bergonia. Nevertheless, Respondeatgaded with the

expropriatory measurg®

151.For all the reasons statetl supra the measures taken by Respondent manifestidfaile

to pursue any public benefit, and thus amount tardawful expropriation.

2. Respondent’s purported offer of payment of the soalled “collected royalties”

does not comply with the full compensation requirerant

152.The distinction between lawful and unlawful expiagion in International Law® is
based on the idea that wrongful acts are condemaraatial, for preventive reasons, should
entail consequences opposite to lawful acts, ebdoth produce detrimental effects.
Therefore, in the case of an unlawful expropriatitke the present, the expropriating
State has to provide full reparatt8fhwithin the meaning of Art. 31 of the ILC Draft
Articles on State Responsibility. This includesaficially assessable damage, loss of
profits under Art. 36 of the referred Draft Artisleand interestS” if appropriate.

153.1n this sense, thRumeli Telekoriiribunal stated that:

In assessing compensation for internationally wfehgcts [...], the Tribunal
considers that it should apply the principle of thactory at Chorzow case,
according to which any award should as far as ptessvipe out all the

156 Clarifications #27.
157 Clarifications #113.
158 Clarifications #114.
159 Chorzéw p.47.
150 5eeBP vs. Libya, Texaco v. Libya, LiAmco v. Libya
181 Higgins, p.314-320Wittich.
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consequences of the illegal act and re-establsisithation which would in all

probability have existed if that act had not beemmitted *®2

154.Compensation should be determined by the parametdrdorth in the BIT adex
specialisrules in compensation, or, in the absence of sughnovision, by the rules of
Customary International Law?® The only lex specialisrule regarding compensation
found in the BIT rests in Art. 4(2), which sets abé conditions that Respondent must
comply with in order to lawfully expropriate thevestment held by Claimant in

Bergonia.

155.Claimant has already established beyond cavil tBagonia’s expropriation of
Claimant’s investments was unlawful. The BIT isestl as to the standard of
compensation for an unlawful expropriation. In shecircumstances, customary
international law fills théacunaeand provides the governing rules of compensatfibtis

was precisely the Tribunal's holding in the recantird inADC:

In the present case the BIT does not stipulate ral®s relating to damages
payable in the case of an unlawful expropriatidrhe BIT only stipulates the
standard of compensation that is payable in the o&s lawful expropriation,
and these cannot be used to determine the issi@ntdges payable in the case
of an unlawful expropriation since this would bectiflate compensation for a
lawful expropriation with damages for an unlawfupeopriation. ... Since the
BIT does not contain anlex specialisrules that govern the issue of the
standard for assessing damages in the case oflawfuhexpropriation, the
Tribunal is required to apply the default standaamhtained in customary

international law in the present cd§é.

156.1t is a well-established principle of customaryemmational law that a claimant whose

investment has been subject to an unlawful expatipri is entitled to be compensated by

162 Rumeli Telekont792.
163 Amocof112.
184 ADC 17 481, 483.
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means of: i) restitution in kind or its monetaryuaglent; ii) compensation for any

additional loss not covered by the previous Bre.

157.Thus, restitution (plus compensation for additiologkes sustained if restitution alone is
insufficient) is the preferred remedy when avaiablThe Chorzéw Factorystandard
continues to be cited and followed in contemporayes®®

158. According to the Tribunal in CMS:

Restitution is the standard used to re-establigh situation which existed
before the wrongful act was committed, providedstlis not materially
impossible and does not result in a burden outropg@rtion as compared to

compensation®’

159.Therefore, Respondent should base the compengatmted to Claimant on the higher
value on the date of expropriation plus interestotherwise, base it on the value on any
later date up to the date of the award (in eitlasecaccompanied by further compensation
for any additional loss not covered by the restindary monetary equivalentj®

160.Hence, the royalties offered by Respondf&rb MedBerg Co. neither comply with the

prompt}’®

adequat€* and effective requirement, nor are they equivaterthe value of
the expropriated investment immediately before ti@te on which the actual

expropriation became publicly knowff as set forth in the BIT"

155 Chorzéw p.47.
186 Rumeli Telekopf792.
167 CMS1400. See also Advisory Opinion on the Legals€guences of the Construction of a
Wall in the Occupied Palestinian Territory, 20047 1., 1153.
18 SeeADC 111495-499Siemeng351-352.
189 Annex 3,18, Clarifications #25.
17%\World Bank Guidelines.7.
171 \World Bank Guidelines.6.
172 5chreuer | p.4.
173 Bergonia-Conveniencia BIT
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161.In other words, said royalties: i) were not seaatordance with the real value of patent
AZ2005; and ii) did not comply with the requiremesit being “prompt”, since they

consisted in the offer of yearly instalmehts.

162.For all the reasons stated above, Bergonia haswfullg expropriated Claimant’'s
property breaching its international obligationglenBergonia-Conveniencia BIT, and is
bound to accord Claimant full restitution. Altervety, even if the Tribunal were to
conclude that the expropriation of Claimant’s irtmesnts was lawful, MedBerg Co.
would remain entitled to “prompt, adequate andaie” compensation in accordance
with Art. 4(2) of the BIT.

lll. RESPONDENT HAS BREACHED ITS OBLIGATION TO PROV IDE FAIR
AND EQUITABLE TREATMENT TO CLAIMANT

163.Art. 2(2) of the Bergonia-Conveniencia BIT guarasteClaimant a fair and equitable

treatment, when stating that:

Each Contracting State shall in its territory iryaase accord investments by

investors of the other Contracting State fair agqditable treatment....

164.As a matter of textual interpretation, this staddaftreatment is understood and applied
independently and autonomousR from the minimum standard of treatment in
customary international law as it is inherently laysible that a treaty would use an
expression such as “fair and equitable treatmentfenote a well known concept like the
“‘minimum standard of treatment in customary intéioval law”. If the parties to a treaty
want to refer to customary international law, itsnhbe presumed that they “will refer to it

as such rather than using a different expressién.”

165.The BIT protection is broader than the customarg, @s it imposes obligations beyond
those comprised by the lattéf’ Nevertheless, even if we assumed that the FE Tigioov

17 Clarifications #87.
1> Mann p.241-244.
178 Schreuer FETP.9,10.

Y7 CME, q156.
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of the BIT encompasses not more than the customtgnational law concept, Bergonia

would have also breached such standard.
166.In this sense, the Tribunal Waste Managemendescribed this standard as follows:

[F]air and equitable treatment is infringed by cocidattributable to the State
and harmful to the claimant if the conduct is adsiy, grossly unfair, unjust or
idiosyncratic, is discriminatory and exposes thamant to sectional or racial
prejudice, or involves a lack of due process ..applying this standard it is
relevant that the treatment is in breach of repriedi®ns made by the host State

which were reasonably relied on by the Claimiaft.

167.The current content of this standard comprisesouarielements such agA)
transparency, Stability, consistency and predittgluf the legal and business framework
provided to the investoiB) the investor’s legitimate expectation(§}) due process of

law, and(D) arbitrariness and discriminatidf?

168. Through its actions and omissions, Respondent tvapletely disregarded every one of

these factors resulting in a complete breach oFth€ standard.

A. Respondent has failed to provide Claimant with @ransparent, stable, consistent

and predictable legal and business framework

169.Despite the fact that this party finds logic in ta#irmation that no investor may
reasonably expect that the circumstances prevadinthe time the investment is made
remain totally unchanged® the stability of the legal and business framewirkan

essential element of fair and equitable treatri&nt.

170.Regarding transparency, Tribunals have understo@s ito include the idea that all

relevant legal requirements for the purpose ofiatiii)g, completing and successfully

178 \Waste Managemerff98.
19 McLachlan et al.p.119.
189 saluka 11305.
181 G&E, 11124.
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operating investments made, or intended to be rshdald be capable of being readily

known to all affected investors, without room faruht or uncertainty®?

171.Claimant’'s reliance on Bergonia’'s legal frameworbpears to be reasonable,
particularly since it is incorrect for a governmexgdministration to avoid making clear

what it wants from the investor hiding behind anutitigor contradictiort®

172.1t is worth noting that only twenty-seven monthsl ledeapsed from the granting of Patent
AZ2005 to the date in which the compulsory licenss issued.

173.1n this context, as of the granting of Patent AZ2H4 at a time in which Respondent
was already dealing the obesity probEthClaimant had built reasonable legitimate

expectations for the future development of its bess in the territory of Bergonia.

174.1n addition to this, the Tribunal should pay spéatéention to the fact that the period of
time between the termination of the license agreefifebetween Claimant and “BioLife
Co.” and the issuance of the compulsory licefiéeyas of two months only. Respondent
groundlessly contends that, during this period,“uigient medical needs became more

acute.®

175.Therefore two questions arise: i) is it possiblat th disease such as obesity can become
more acute in a 60-day period of time?, and igu€h were the case, how could it allow
the instrumentation of a mechanism such as compula@nsing which is conceived to
overcome rapidly spreading pandemics such as HIVBAImalaria or tuberculosis?

176.In addition, as lack of transparency and cando@nimdministrative process amounts to

a violation of FET}*® the intervention of the Patent Review Board mestibequivocally

considered as such. Such intervention does notyiraptevision of the IP Office’s

182 Metalclad 176.
183\nvalde, p.373-387.

184 Annex 3 13.

185 Clarifications #40.

186 Annex 3 16.

187 Annex 3 7.

188 Clarifications #26.
189\\aste Managemerff98.
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decision since the members of the former orgarpaiak for their services by the lattgf,
thus resulting on manifest lack of transparenctha administrative process provided for
Claimant’s objections. Indeed, the manifest confti€ interests of the members of the
Patent Review Board, and the latter’s non-independgucture and functioning, which
fails to provide judicial review?* makes the lack of transparency patent.

177.Finally, consistency of the legal framework canldbeached by an arbitrary behaviour

on behalf of the State i.e. by revoking any prestaxg decisions or permits issued by the
State that were relied upon by the investor torassiis commitments as well as to plan
and launch its commercial and business activifies.

178.Following this reasoning, Respondent conductedfitseonsistently when issuing the

compulsory license over Patent AZ2005, which ha@énbgranted only two years
earlier®®, at a time in which the alleged medical needsadlyeexisted. This ill-grounded
measure by the bergonian IP Office has also destrdjedberg Co.’s vital role in both

the Bergonian and foreign markets.

179.From this standpoint, it clearly follows that theasure issued by Respondent could not

have been anticipated in any way by Claimant smm@e of the reasons that could have
allowed the State to carry out such a measurediahtplace.

B. Respondent has disregarded and violated Claimaistlegitimate expectations and
good faith

180.1t is widely accepted that the most important fiorctof the FET standard is the

protection of the investor’s legitimate expectasidhrough the creation of a transparent

and stable legal framewotk*

181.The State of Bergonia has the obligation to prov@eternational investments with a

treatment that does not affect the basic expecatibat were taken into account by the
foreign investor to make the investméft.

190 clarifications #29

P91,

192 Tecmed 1154.
193 Annex 3 97.
194 Schreuer FETP. 17
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182.As stated before, in view of those expectationgir@ant decided to carry out its
business in the territory of Bergonia, believingttlits fundamental rights of property

were protected.

183.Even more, as Bergonia must be regarded as hagsignmed an obligation to treat
foreign investors so as to avoid the frustrationinvestor’s legitimate and reasonable
expectations;® consequently, its decision to unlawfully issuecanpulsory license over
Claimant’s property and the further absence of adtxjcompensation according to its
legal obligations constitutes a direct attack tai@hnt’s expectations derived from the

granting of the patent two years before.

184.Claimant had also the right to receive the benefitgés investment, to decide as any
other intellectual property owner, to whom it woulglant access to its proprietary
material, and also in which terms —economic ancmtlse- they would, if agreed, be

licensed.

185.Thus, Claimant’s expectations were also frustrabedause of Bergonia’s actions in

violation of FET.

C. Respondent did not provide due process of law in ehrevision of its IP Office’s

decision
186.The Tribunal inADC found that:

Due process of law in expropriatory contexts mushtain certain legal

mechanisms, such as reasonable advance notide,h@daing and an unbiased
and impartial adjudicator to assess the actiordispute, [which] are expected
to be readily available and accessible to the tove®d make such legal
procedure meaningful. (...) If no legal proceduirsuxh nature exists at all, the
argument that “the actions are taken under dueegsoof law” rings hollow?’

187.In the present case, it must be remembered thaguajh the compulsory license was
represented by Respondent as allegedly in comgiaitty Begonia’s internal legislation,

195 Tecmed1154.
196 5aluka 301.
197 ADC, 1435.
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such legislation has never been assessed to deeeitaiconformity with TRIPS, and,
moreover, its implementation has been doubted wobepliant with TRIPS®®

188. Furthermore, the Patent Review Board, as the selewer of the IP Office’s decision,
remained silent regarding the royalties offered casnpensation. Therefore, such

incomplete review also failed to provide due praoafslaw regarding compensation.

189.1n addition, this Tribunal must bear in mind theyweelevant fact that the Patent Review
Board is an organ within the IP Office, whose meralae paid for their services by the
latter’®® Consequently, its review shall not by any mears,considered independent
from the one taken by the IP Office, thus resultolga breach of due process of law

regarding Claimant’s objections.

D. Respondent has failed to protect Claimant against rhitrariness and
discrimination

190. Arbitrariness has been described as a wilful demégf due process of law, an act
which shocks, or at least surprises, a sense figat propriety’® As a consequence,
being that the IP Office administrative decisiord ats posterior review lacked due
process of law, it follows that the State has inedron arbitrary behaviour.

191.Following the wording of the Tribunal inink Trading,it was said that:

Abuse arises where it is demonstrated that thee Stas acted unfairly or
inequitably towards the investment, where it haspéed measures that are
arbitrary or discriminatory in character or in theianner of implementation, or
where the measures taken violate an obligation iaklken by the State in
regard to the investmefft:

192.In the present case, Respondent has simply restotesh abstract concept such as
“important medical needs” in order to justify th&suance of the compulsory license,

without offering further evidence to justify itstams. Moreover, since it has not made

198 Clarifications #21.
199 Clarifications #29.
200E) 5| 176.
201 ink, 164.
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any attempt of negotiations for the granting ofoduntary license, and directly proceeded

with the expropriatory measure, the arbitrarindgb® measure is left in plain sight.

193. Consequently, taking into account that any meathatmight involve arbitrariness is in
itself contrary to a fair and equitable treatm@hthe protection against arbitrariness as an
element of FET has been breached.

194.1n addition, it should be noted that the benefiemiof the compulsory license issued by
Respondent are six Bergonian companies, among Biehife Co., who had previously
entered into a license agreement with Claimant dvatent AZ2005, and who had
provided grounds for the lawful termination of theense by Claimant on account of

confirmed parallel exports inconsistent with therte of such agreement.

195.Moreover, Respondent alleged that the compulsargnie was issued to address
domestic medical need® however three of the abovementioned companies,dimg
BioLife Co. -who was suspected of anticompetitihdwviour-, are Bergonian nationals
profiting from the exportation of such technolddySaid actions amount to spreading the
effect of the expropriatory measure beyond Bergerarders, thus affecting Claimant’s
business not only within Bergonia but also in fgreimarkets, where affiliates to the
Claimant commercialized the same products andneatls. The beneficiaries of this
compulsory license engage in those other marketdirgct competition with Claimant,
damaging its possibility to, even, capitalize kslasivity rights abroad.

196. The present differentiation between nationals ahéns entails disregard of an
exclusive right of property internationally recopmd to the sole benefit of the patent right
holder.

197.Therefore, the measure taken by Respondent isnipteapropriatory and arbitrary, but
also evinces the differential and unfair treatntentards the investor for the benefit of

202CMS 11290.
203 Annex 3 17.
204 Annex 3 18.
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nationals of the Host State, which have been edataeprofit from the export of the

technology covered by the patent, without any gptesh a rational justificatioff>

IV. RESPONDENT HAS FAILED TO ACCORD CLAIMANT FULL P ROTECTION

198. Article 2(2) of the Bergonia-Conveniencia BIT statthat “investments shall at all
times... enjoy full protection and security... .” It adear from the very wording of this
clause that the parties have intended to diffeagatihe concept of full protection from
that of physical security which is later on intradd in Art. 4(1) of the same treaty.

199. Said provision imposes an obligation of vigilanceler which the State must take all
measures necessary to ensure the full enjoymemtotéction and security of the foreign

investment®

200.Through its actions, Respondent has violatedfuli protection clause set out in the
Bergonia-Conveniencia BIT, which is a broad scop@rotection that includes legal

protection to the investment.
201.The Tribunal in théAzurix case stated that:

Full protection and security is understood to ggolel protection and security
ensured by the police. It is not only a matter loygical security; the stability
afforded by a secure investment environment isrg®itant from an investor’s
point of view(...) when the terms ‘protection’ ancirity’ are qualified by

‘full’, the content of the standard may extend tattars other than physical

security?®’

202.Sharing the Tribunal’s logic iBiemenst is only but reasonable to support that, as a
general matter, and based on the definition of stment, which includes tangible and
intangible assets, the obligation to provide fulbtection and security is wider than

205 cf. Saluka 7460.
206 CME, 11353.
207 Azurix 1408.
47



“physical” protection and security. It is difficuib understand how the physical security

of an intangible asset would be achie%®d.

203.The expropriatory measure was issued over Claimantellectual property and the
provision, as contained in the BIT, goes beyondenmdrysical protection and extends to
the investor's legal protection.

204.Claimant was deprived of such legal protection eing Respondent unlawfully
interfered with its exclusivity right over PatentZ2005 and, as a consequence,
substantially harmed the value of its investmeint;permits were granted to three
Bergonian companies for the export of the patepteducts and treatments, to countries
in which affiliates to the Claimant commercializid@ same products and treatments, thus
damaging Claimant’s possibility to at least capmlits exclusivity rights abroad; iii) or
even by the mere fact that the compulsory licenas issued on arbitrary basis without
reasonable justification, and without an indepehdeview of the decision.

205.1t is for all the reasons stated above that Clatntamtends that Respondent did not
provide it full protection, thus failing to complyith Art. 2(2) of the applicable BIT.

V. RESPONDENT CANNOT RELY ON TRIPS TO ELUDE ITS INT ERNATIONAL
OBLIGATIONS UNDER THE BERGONIA-CONVENIENCIA BIT

A. As lex specialis, the Bergonia- Conveniencia BIT is the law applidale to the
dispute

206.Being that the ICSID process is entirely self- @med®® meaning it provides a group
of rules and principles concerned with a particidabject matter and institutions to
administer such relevant rules, such self contairegime is to be applicable &sx

specialis*°

208 Sjemens{303.
209 Reed p.8.
219|.C Fragmentationp.4.
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207.Since the present is a claim which arises diremtilyof an investment and that there is a
binding BIT which Bergonia signed along with Conietia, such Treaty is to be
understood and applied kx specialis displacing other international obligations, evien
they appear to be applicable, which they are not.

208.Since Claimant’s case is based on the standan®tsfction, as well as the concept of
expropriation and scope of compensation set fonththie BIT, this Tribunal must
primarily apply the BIT as the applicable rule ofdrnational law**

209.The Tribunal iINLG&E stated that:

Obviating application of international law, specd#ily of the ICSID
Convention and the Bilateral Treaty, would entgharing the fact that
“international treaties move away from the prineiptcording to which foreign
investment is subject to the law and jurisdictiontlee host state and seek
international solution of conflicts

210.In the same direction, the TribunalNational Grid established that:

Indeed, the pre-eminence of the Treatyexsspecialisgoverning the scope of
protection owed to the investor is the main purpmseconcluding a bilateral
treaty aimed at protecting foreign investmefifs.

211.BIT’s aim at the promotion and protection of inveshts, whereby States give a
reciprocal promise of treating the investors of diger State in a certain manner. In this
sense, they must be viewed as subsequent commintentmprove the minimum
standards set on TRIPS, being that Art. 1 of ttterldreaty allows the State to provide a

broader protection.

212.1f Respondent had intended to exclude compulscgnies from the scope of protection
set forth in the BIT, it should have followed theen®e route it chose when entering into a

BIT with Tertia, which was signed six months beftite Bergonia-Conveniencia Bff*

211 Saipem 1199.
212| G&E, 193.
213 National Grid 186.
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213.In any event, Claimant has not consented to thécapipn of the TRIPS regime to the
present dispute.

B. In any event, Respondent has disregarded its inteational obligations derived
from the TRIPS Agreement, by failing to comply withthe requirement of Art. 31
of such Agreement

214.Despite what has been stated above regarding thesjoms on the BIT alex specialis
even analyzing the requirements set in Art. 31hefTRIPS Agreement which establish a
minimunof protection in the case of compulsory licensiwwg, confirm that Respondent
has also failed to comply with such requirements.

215.Regarding compulsory licensing, the WTO, in a jatutdy with WHO, considered that:

The limited exceptions that Governments are allowed make must not

"unreasonably” conflict with the "normal" explomat of the patent and must not
unreasonably prejudice the legitimate interestshef patent owner... Compulsory
licensing or government use of a patent withoutaththorization of the right holder
can only be done under a number of conditions aiategrotecting the legitimate

interests of the patent holdét>

216.In the same document it was stated that:

A key function of the patent system is to provideentives for research and
development into new inventions, by giving investaxclusive rights over their

inventions for a limited period of tinfg®

217.We shall start by restating that none of the congsawhich have invoked the license
made an attempt to obtain a voluntary license, uneasonable commercial terms, in
accordance with Art. 31 (b). This requirement cdanbe waived by Respondent’s
groundless allegations of “important medical needsi fact, when commencing
proceedings for the issuance of the compulsoryngee the IP Office referred to such
exact concept, which by no means can be underst®oad equivalent of “urgent”.

214 Bergonia- Tertia BITArt.3(4).
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218.Furthermore, Respondent refused to provide an exignt review of the IP Office’s
decision. This requirement, which is directly litki® due process of law, is embodied in
TRIPS Articles 31 (i) and (j). The former refersthe possibility of questioning the legal
validity of the issuance of the compulsory liceniself; the latter gives the right holder
the prerogative to question the remuneration pexvitch respect of such use. The record

shows that, in spite of Claimant’s persistent diges, no such review was provided.

219.Finally, Art. 31(f) establishes that the use of timenpulsory license shall be authorized,
predominantly, for the supply of the domestic marke stated above, this provision has
also been disregarded since three Bergonian cosgpaamie exporting the patented
products?*’

220.Finally, it is worth noting that none of the sitioats in which this last requirement can

be waived, as established in the Doha Declarasicnpresent in this claim.

221.To conclude, in the absence of compliance with @mhese provisions, the granting of

a compulsory license must be considered abusiverdMd O standards.

a. In the further alternative, compliance with the TRIPS Agreement cannot

preclude Bergonia’s international responsibility orits unlawful acts
222.The Tribunal inSanta Elenatated that:

While an expropriation or taking for environmentasons may be classified as
a taking for a public purpose, and thus may betifegte, the fact that the
property was taken for this reason does not afégttter the nature or the
measure of compensation to be paid for the taKiiwat is, the purpose of
protecting the environment for which the properigswaken does not alter the
legal character of the taking for which adequatmmensation must be paid.
The international source of the obligation to pebtine environment makes no

difference?*®

217 Annex 318, darifications #61.
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223.For all the reasons mentioned above, Claimant etigailg maintains that Respondent
has failed to comply with the provisions agreed thwe parties in the Bergonia-
Conveniencia BIT as applicable law to the presdaihc Alternatively, Respondent has
also failed to comply with theninimumprotection set forth in the TRIPS Agreement for

the protection of Intellectual Property Rights.

CONCLUSION ON THE MERITS OF THE CLAIM

224.For the foregoing reasons, Respondent’s wrongftd bhave breached its numerous
international obligations towards Claimant, inchgli expropriation without

compensation, fair and equitable treatment andpfaltection.
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PART THREE: RELIEF REQUESTED

225.For the reasons abovementioned, and reservinggheto further develop and expand
its submissions in view of Respondent’s subsequeritten and oral submissions,

Claimant respectfully requests this Tribunal anrawa its favour:

(1) Declaring that it has jurisdiction over the et dispute.

(2) Declaring that Respondent has violated its gaions under the Bergonia-
Conveniencia BIT, Articles 2(2), 4(1) and 4(2).

(3) Ordering that this arbitration should proceedtHwith to the “quantification of

damages” phase.

RESPECTFULLY SUBMITTED ON SEPTEMBER 7, 2009 BY

Team Fleischhauer

on behalf of Claimant

MEDBERG CO.
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