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STATEMENT OF FACTS

The Democratic Commonwealth of Bergonia (‘Redpat) and The Sultanate of
Conveniencia entered into Treaty Concerning tito&ragement and Reciprocal Protection of

Investment

The MedBerg Co. (‘Claimant) was establishedBgrgonia on 30 January 2004. MedX
Holdings Ltd, company established in Conveniertwés, 100% of shares of MedBerg Co.
MedScience Co., company established in LaputaDarnérankensid each have 50% of shares
of MedX Holdings Ltd.

Bergonia and Conveniencia are ICSID Contra@iages and have ratified the Convention as

well as the Vienna Convention.

Bergonia and Conveniencia are members of thédWarde Organisation and parties to the
Agreement on Trade-Related Aspects of Intelle&r@perty Rights.

Dr. Frankensid, the employee of MedScience i@eented the specific medical technology
connected with the curing obesity on 5 Februaryt28dich was granted by Bergonian Patent
AZ2005.

MedBerg Co. is the owner of Bergonian PatenfKI2005, which was granted by Bergonian
IP Office on 15 March 2005.

MedBerg Co. licensed BioLife Co. to utilize Bamgn Patent No.AZ2005 on 31 March 2005
according to the License Agreement. The contragt teanminated on 31 March 2007 by
Claimant in accordance to provisions of the Licékgeement.

The Bergonian IP Office issued a compulsornnsiegfor Patent No.AZ2005 on 1 November

2007 for 48 months, ivoking the alleged need toessdmportant domestic medical needs.

Six Bergonian companies operating in the saramédxrs sector as Claimant were utilizing the
Patent No. AZ2005 and IP Office collected royaltiesn them. None of the domestic

companies were pursuant to the measures similae tones conducted in case of Claimant’s
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patent. The percentage royalty rate was significkower than the rate that had been in effect

under the terms of the License Agreement betweelBstg and BioLife.

10. Between 1 June and 1 November 2007 MedBerdh&oannounced its objections to the
Bergonian IP Office. Firstly, MedBerg Co. has amuad its objections as soon as it took notice
of the commencement of the proceedings connectadssuing the compulsory license. The

Claimant refused to accept the arbitrary imposgdityofees.. The Claimant filled an appeal
following the IP Office decision to issue the cotspry license. The appeal was reviewed by

the Patent Review Board, which is a quasi-judimialy paid for their service by the Bergonian

IP Office.

11. The ICSID commenced arbitration proceedings Movember 2008.
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PART ONE: JURISDICTION

. THE CLAIMANT SHOULD BE TREATED AS A NATIONAL OF ANOTHER
CONTRACTING STATE (CONVENIENCIA) ACCORDING TO ARTIC  LE 25(2)(B)
OF ICSID CONVENTION.
A. A national of Conveniencia has got control ove Claimant within the meaning of
article 25(2)(b) of ICSID Convention.

According to article 25(2)(b) the jurisdiction diet ICSID Convention may be extended to a juridical
person which has the nationality of the Contracltage - party to the dispute on the date on vihieh
parties consented to jurisdiction and which, bexatithe foreign control, the parties have agrhedld

be treated as a national of another Contractirtg fatathe purpose of the Convention. This prowisio
plays a crucial role nowadays when the situatiowhich the host State requires from the foreign
investor to establish, for the purpose of carrginginvestment, a local subsidiary is comrhdmthe

absence of this provision many companies wouldggdlide the scope of the ICSID Convention.

1. The Claimant exercises control according t@bjective foreign

control test.

Firstly it should be argued that article 25(2)@uires an objective foreign control. ICSID tribisna
have permanently examined ‘the actual existendereign control over the local compahyThe
Claimant agrees that an agreement on the natjooblih investor creates only a presumption inrfavo
of the existence of foreign control so the existafdt needs to be undoubtedly proved.

In Amco v Indonesfahe Tribunal recognized the fulfillment of theuggment of the objective foreign
control by looking at the nationality of the immnregdi controller. Iklockner v Cameroothe Tribunal
stated that ‘SOCAME was a Cameroonian companystdoject to the majority control of foreign
interest’. In LETCO v Liberid the Tribunal also easily recognized that the lpdatorporated

company was under French control.

! Jurisdiction Rationae Personge116.
21CSID Commentaryp. 309.

3 Amco v Indonesja

* Klockner,

*LETCQ
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2. Claimantis a national of Conveniencia.

Determination of the foreign nationality by thebimals has been recognized throughout many cases in
different manners especially when they were foroetkal with juridical persons which were contiblle
by many various foreign companfel general Tribunals recognize two types of cdintticect and

indirect control.

What is crucial, after the analysis of the outcoofdélose cases it should be stressed that thenaith
take into account only as close control as it @esgary to establish its jurisdictiof..F. Amerasinghe
suggests that the search of a foreign controlriglipe continued until foreign control by natienai a

Contracting State can be established.

The very best example of this ruleAsnco v Indonesiavhere the Tribunal refused to pierce the
corporate vell after it determined the standindp@lUS company Amco Asia before the Tribunal. i th
case the Tribunal:

[rlefused to engage in an inquiry regarding thenalte nationality of foreign controlling party
because such an investigation would open the daor tinending examination of the chain of
control, and would be both exceedingly taxing @dtbitration process as well as undermine
the objects and purposes of the ICISD Convertion’.

Moreover, the Tribunal stated that the conceptatibnality is based on the law under which the
juridical person has been incorporated. Furthernttogee is an exception to this rule in the situatf

the foreign control but it does not refer to thigomality of foreign controller.

Therefore, in the present case, on the basis aftible 1 point 3 subsection a) of the ConvengeBtT,
MedBerg Co. is a Bergonian company because oattef establishment in Bergonia. However, due
to the foreign control exercised by MedX Holdingd, L MedBerg Co. should be treated as a company
of Conveniencia. At the same time, according t@abmementionegassugrom theAmco v Indonesia,

it is not necessary to pertain to the second- grawteollers like MedSience Co. and Dr. Frankensid.

® Klockner, Autopista Il, Amco v Indonesia, CME |
" Investor-State Arbitratorp. 319.

8 Amerasinghep. 236.

® Investor-State Arbitratiqrp. 321
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In SOABI v Senegathe Tribunal, only seemingly, made a contradictiegision. In that case the
Tribunal did not stop at the first grade of contiod went further to the second grade of control.
However, in this case the immediate controllehefjtiridical person in question was not a compény
Contracting State and that is the only reasontiadnyribunal accepted to appeal to the indiredrabn

to establish his jurisdiction.

The present case is different from BOABI v Senegélecause the first grade controller is MedX
Holding Ltd which is a company of Contracting St#terefore there is no reason for appealing to the

second grade controller like it wasS@ABI v Senegalase.

Also CME Czech Republic BV v. Czech Repullge illustrates the tendency of the Tribunal tbtlee
jurisdictional analysis as quickly as it is possible. immediately when it recognized the entiiijyr w

standing.

In instant case MedBerg Co. (a juridical persorallpdncorporated in Bergonia) is completely
controlled by MedX Holding Ltd (a juridical persestablished in Conveniencia). It is clearly viewed
that MedBerg Co. should be treated, because dbtign control, as a Conveniencia company. The
Tribunal should pierce the corporate veil and laioke controller of the MedBerg Co. which is,aatf
MedX Holding Ltd.

Accordingly, there is no need to go further in ordeestablish the jurisdiction. Such a step wdgld
pointless in the light of the nationalities of #tgareholders of the MedX Holding Ltd. It would be
impossible for the Tribunal to establish his judgsdn on the basis of nationalities of the secandde

controllerst®

MedScience Co., which owns 50% shares of MedX Hgltid, is incorporated in Laputa, the country
which is not an ICISD Contracting State. What isertbe second shareholder of MedX Holding Ltd is
Dr. Frankensid who has got dual nationality of Asimend Bergonia. (the host State). It should be
stressed that article 25(2)(a) of ICSID Convenggplicitly excludes dual nationals in the situation
where one of the nationalities is the nationafitjne host state, therefore it is clear that frois point of

view the jurisdiction could not be establish either

YevE|
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It should be also stressed that there is a linkemet the fact of foreign control and the agreemnoaneat
the investor as a national of another Contractiate ®y the word ‘because’. This connection implies
that the nationality of the foreign controllerssiddoe the same as the agreed natiorfality.

The article 25(2)(b) does not explicitly state vaeethe nationality of the foreign control shoutdthe
one of the another Contracting State or any othts, £ven non the Contracting one. It is only almi
that the control cannot be exercise by the hode.Stéoowever, from the purpose of the ICSID
Convention it can be inferred that only foreign taanby nationals of other Contracting States is

acceptablé?
That is why it would be unreasonable to accephaaaexercised by Laputa’s or Amnesia’s nationals

as neither of them is a Contracting State. AISBAABI v Senegathe Tribunal had no doubts that the

foreign control had to be exercised by nationale@fontracting Statés.

3. Claimant's form and extent of the control exsadiover MedBerq Co.

is sufficient according to article 25(2)(b).

The third element is the accurate form and extehieacontrol which can be based on different facto
e.g., voting rights, decision- making procedurer@sge of management, or last but not least capital

share ownership.

In many cases the Tribunal stated that the capitsthare ownership criterion can be decisive inesom

circumstances, especially in a situation of ovelmvimgy majority control of foreign interedt.

In present case there is a very similar situabch@SOABI v Senegatase. The MedX Holdings Ltd
has got also 100% of the share ownership in MedBerghat is why the criterion of the objective
control is fulfilled. INVacuum Salt v Ghafathe Tribunal assumed that ‘100 percent foreign cshife
almost certainly would result in the foreign cohtrélso in Cable TV v St. Kitts and Ne¥ighe

CSID Commentanp. 313.

12 |CcSID Commentarp. 313;
13S0ABI v Senegal

14 See for instance 1ROABI v Senegal
15\acuum Salt, para 43.

18 Cable TV
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Tribunal established the US control because afwheership of 99,9% percent of shares by natioffials o
United States.

The Award in theLETCO v Liberiaalso supports this contention. The Tribunal fotivat in the
situation where foreign control exists, the agre@raetreat the company as a foreign nationaldaunse
of this foreign control. It means that the objexfact of foreign control, the host state’s awassioé the
latter and a valid consent to ICSID jurisdictioa alt of the requirements from the article 25(2)¢hich

need to be proved in order to establish the jatisd of the Tribunat.”

Claimant stresses that all of the aforementionguirements are fulfilled. The objective fact ofelign
control has been already proved, article 10 subeettConveniencia BIT included a valid consent to
ICSID jurisdiction and last but not least, as thaership structure of the MedBerg Co. was available
the Bergonian corporate registry at all tiffiesie can presume that Bergonia must have been afvare

the fact of the foreign control exercised by MedXdihgs Ltd.

B. The Respondent consented to treat Claimant aatbnal of Conveniencia

according to article VI.8 of Tertia BIT

The fourth element of article 25(2)(b) is the exsk of an agreement to treat a juridical persachwh
has the nationality of the Contracting State, bexani the foreign control, as a national of another

Contracting State, for the purposes of the Corenti

It should be stressed that Convention does ndtesay specific form for this agreeméhtin general,
tribunals demand the agreement to be explicit buhe other hand iHoliday Inns v Moroccé® the

tribunal accepted an implicit agreement as wedhit be said that ‘ICSID tribunals are readily areg

to accept even implicit agreeméhtbetween the parties to treat a juridical persorchvhias the
nationality of the host state as a national offera€ontracting State because of foreign control.

The Respondent consented to treat Claimant agaalaif Conveniencia according to article VIo8

Tertia BIT of which all requirements are fuffillatineans:

171CSID Commentaryp. 310.
18 Clarification, Q. No59.
191CSID Commentanp. 294.
2 Holiday Inns

% The Oxford Handbook.78.
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a) MedBerg Co. is legally constituted under theda®ergonia,

b) just before the occurrence of the event whiele gae to the dispute MedBerg Co. had been an

investment of the company of Conveniencia,

that is why MedBerg Co. should be treated asenaabf Conveniencia according to article 25(2b)
the ICSID Convention.

The Claimant would like again to underline, thatrbguirement from the foreign investor to estalalis
local company is common nowadays, and on the laéimet routing an investment through a third- party
to gain protection of a BIT is not only not forbiaftl but can be described as a legitimate praéfideat

is why it can be even said that corporations shegleive protection even when the relevant Comigact
State is merely that of Contracting State of colevee. It should be stressed that ‘nationality rpfamn

or ‘treaty shopping’ is not illegal or unethicalsagh?, therefore even if MedBerg Co. would be only a

company of convenience Bergonia is not entitletktty the protection based on the Conveniencia BIT.

C. The Claimant can invoke article VI.8 of TertBIT on the basis of article 3 of

Conveniencia BIT (MFN clause).

Parties include MFN clauses in treaties to enbatestich party will treat another in a manneraat las
favourable as it treats any other paftFN clause is a ‘source of international obligasiother than

those explicitly included in the basic tredfy'.

It has been argued that MFN clause can be applteohty to the substantive standards of investment
protection but also to procedural rights of thester-to-state dispute settlem&tthere is no consistent
line of jurisprudence on this issue but one hagltoit that ICSID tribunals generally tend to agjly
MFN clause to procedural issues.

There are numerous cases in which tribunals egpthesextension of application of the MFN clause to

procedural rules. One of the very good exampleisfgthenomenon is a cornerstone ddaffezini v

2 nvestor-State Arbitratop. 331.

% Schreuerp.55.

24 Schreuerp.186.

% standards of Investments Protectjoi64.
2 standards of Investments Protectjoi85.
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Spairt’ where the Tribunal stated that the applicatiohBN clause is not limited only to substantive
or material aspects but also to procedural anddjational matters. The approach adopted by the
Tribunal in that case has been followed in mangegylent cases, e.Gamuzzi v Argentina, AWG
Group Ltd v Argentina, Suez, Sociedad General da\de Barcelona S.S, Vivendi Universal S.A v
Argentin&®,

As the tribunal stated Maffezini v Span

‘[n]otwithstanding the fact that the basic treaiptaining the clause does not refer expressly to
dispute settlement as covered by the most favatehrclause, the Tribunal considers that there
are good reasons to conclude that today disptiensent arrangements are inextricably related
to the protection of foreign investors, as theyatse related to the protection of rights of trader
under treaties of commerte’

However, to apply the MFN clause the so- callepddem generi®f the same kinds, class or nature)
principle has to be fulfilled. In present case tlaisdition is completed for the reason that Cormresia

BIT has got the same subject matter as Tertid BIT.

In another significant cas&as Natural v Argentintine tribunal stated that:

‘[a]ssurance of independent international arbirais an important — perhaps the most
important — element in investor protection. Unieésgpears clearly that the state parties to a
BIT or the parties to a particular investment aged settled on a different method for
resolution of disputes that may arise, most-favoadn provisions in BITs should be
understood to be applicable to dispute settlertent’

In this case the Tribunal also found a broad agic of MFN clause which explicitly invokes ‘all

matters’ which covered also dispute settlement.

There are many different types and versions of MiaNses which are adopted in treaty practiceen th
present case, article 3 of Conveniencia BIT indugiete detailed wording. The MFN clause comprises
of seven subsections which deal with various cistances.

In the present case Claimant invokes on the sexcdysgction of the MFN clause.

‘(2) Neither Contracting State shall subject investof the other Contracting State, as
regards their activity, in particular, though naecksively, concerning management,
maintenance, operation, enjoyment or disposal @f thvestments, to treatment less

27 Maffezini Il

%8 Camuzzi v Argentina, AWG Group Ltd, Suez and Ors
29 Maffezini Il,para. 54.

%0 Standards of Investments Protecfiqriz4.

31 Gas Natural v Argentingpara. 49.
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favourable than it accords to its own investorstmrinvestors of any third State,
whichever is more favourable to the investots.’

Also in instant case, like ifNational Grid v Argentind”> the MFN clause does not explicitly refer to
dispute settlement. However, dispute resolutiomas also enumerated among exceptions to the
application of the clause.

In the absence of such exclusion Claimant conttiradghere is no convincing reason to distinguish
between substantive standards and dispute settlpnogisions. It is difficult to justify, in thedht of
treaty interpretation rules, why a broadly formedalIFN clause which refers to the very generabnoti

of ‘treatment’ should only apply to substantial i, but not to dispute settlement isstfes.

Like it was said inNational Grid v Argentin& the tribunal is obliged to interpret the treaty in
accordance with article 31 of Vienna Conventfo8pecifically treaty needs to

“Ib]e interpreted in good faith in accordance wiith ordinary meaning to be given to the terms
of the treaty in their context and in light ofatgject and purpose.”

Therefore it is clear that the most importantésitttention of the parties which is enclosed intdteof

the particular treaty.

According to textual rule of interpretatiexpressio unius est exclusio alterftee express mention of
one thing excludes all others) items which arendhe list are assumed not to be covered byahgest
Therefore it can be said, that afNational Grid v Argentind the MFN clause in Conveniencia BIT is
meant to operate in all areas except those elpisicluded. This means that clause should also be

applied to jurisdictional mattef8lt is clear that it was also the intention of Berig and Conveniencia.

It is really important to remember that MFN clatuaiows borrowing treaty provisions from other
treaties or possibly State practice regarding tBtates™®, like in Siemens v Argentiffawhere the

Tribunal allowed the investor to choose, amongrabeements, dispute settlement provisions which

32 Conveniencia BIT

33 National Grid

34 Schreuerp.257.

% National Grid,para. 80.

% Vienna ConventignArticle 31.

3" National Grid

38 Schreuerp.188.

%9 Standards of Investments Protectiprb4.
0 Siemens v Argentina para 116.
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were more favourable for him. That is why alsahis tase the Claimant is entitled to invoke Article
V1.8 of Tertia BIT.

D. The Respondent cannot invoke the article 1.2Tartia BIT (denial benefit clause)

because of the lack of fulfillment of the requiremis.

Many countries in order to avoid the process abnality planning or ‘treaty shopping’ include imet
treaties the so-called denial of benefits clausegas the case also in Tertia BIT where this pe

clause is included in article 1.2.

Claimant submits that Bergonia cannot invoke ttasigion in the present case in order to deny benef
especially the application of article V1.8 of TaBIT, because the requirements set in Articlefi e
Tertia BIT are not fulfilled.

First of all, Claimant contends that MedBerg C@ mompany established in Bergonia and because of

the place of incorporation it is a Bergonian comngpan

Furthermore, MedBerg Co. on the basis of contrathvis exercised by MedX Holding, a company
incorporated in Conveniencia, should be treatétbaseniencia company.

Because of the fact that Conveniencia and Berglanmaintain normal economic relations of which the
very best example is BIT concluded between theseSiates, Bergonia cannot deny Conveniencia
advantages of the Tertia BIT.

CONCLUSION ON JURISDICTION

On the basis of the arguments presented the Clamspectfully contends that this Tribunal has
jurisdiction to hear the dispute. All the condisarquired to apply the Article 25(2)(b) of the IBS
Convention are satisfied because Convenienciadta®igtrol over MedBerg Co. within the meaning
of this article. Moreover, Respondent consentarest Claimant as a national of Conveniencia on the
basis of Article VI.8 of Tertia BIT which Claimarg entitled to invoke because of the MFN clause
expressed in article 3 of Conveniencia BIT. Findlgspondent cannot deny benefits from the Tertia

BIT because the requirements from article 1.2 eftid BIT are not fuffilled.

11
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PART TWO:MERITS OF THE CLAIM

[I.  THE CLAIMANT'S EXPLOITATION OF ITS INTELLECTUAL PROPERTY
RIGHTS IN BERGONIA CONSTITUTED AN INVESTMENT UNDER
APPLICABLE INTERNATIONAL LAW.

A. The exploitation of the intellectual property ghts constitutes a protected

investment under Article 1 of the Conveniencia BIT.

1. There is no legally binding general definitioh investment

under ICSID Convention nor under any other rule of

international law

According to Article 25 (1) of the ICSID Conventjda bring the case before the ICSID Tribunal such
case has to arise ‘directly out of investment'. idesv, the Convention does not provide for any legal
definition of the notion of investment. The histofythe drafting of the ICSID Convention shows that
there were some unsuccessful attempts to limitntbiadn. It is however commonly accepted that this
lack is intention&". The primary goal of the Convention's drafters tvdsave maximum flexibility to

the parties of the dispufte.

Taking into account this lack of any valid geneleinition of investment, what is required is tladid/
consent of the parties to the dispute to tregtditecular activity as an investment for the pugsasf the
ICSID arbitratiorf> Such an interpretation is confirmed by ordinaranimg, context as well as the
object and purpo$&of the Article 25 of the ICSID Convention.

The jurisprudence of Arbitral Tribunals confirmsittithe key factor is the consent of the Contracting
Parties. Such a view is confirmed e.g. byMi¢S v Malaysia f°, CSOB v Slovakf§, Mihaly v Sri
Lankd"”, Philippe Gruslin v Malayia*® andiBM v Ecuadot®.

. The Concept of Investmgpit 257.
“21CSID Commentanyp. 124.

“3The Concept of Investmept 257.
**Vienna Conventigrivrticle 31.
“>MHS v Malaysia llpara 68.

6 CSOB v Slovakipara 67-68.
*"Mihaly v Sri Lankaparas 375-381.

12
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In the annulment decision in théHS v Malaysia lithe Committee unequivocally stated that the —
‘Consent of the parties is the cornerstone ofuttisdjiction of the Centre®® The creation of definition
of an investment is the task of the Contractingd2ar\s one of the commentators stipulates:

[tlhe consent of the parties required in Articl&(®) can be expressed in a variety of written
instruments. Moreover, the offer to arbitrate magntained in one type of written instrument,
the acceptance in another.’

This line of argument can be also found in decisionGruslin v Malaysi& and Azurix Corp. v
Argentind®,

2. The Claimant’'s exploitation of the intellectugroperty

constitutes an investment according to Article 1 tbe

Conveniencia BIT

In present case both Contacting Parties — BergomdaConveniencia are the Parties of the ISCID

Convention and by this both have agreed for thé&r€enjurisdiction.

The Parties indicate conditions of investmenteaties by giving consent to consider particularafor
activity as an investmerit. Accordingly, in the Article 1 of the ConvenienB& Contracting Parties
adopted a very broad definition of the protecte@stment. This definition is not exclusive. Such a
definition is a common feature of the lIA’s and ¢@ndescribed in accordance with the so-called all-
assets approach. In the present case the Clairaemtity concentrated on health-related produats a
the dispute between Claimant and Respondent foondbe exploitation of the Bergonian Patent No.
AZ2005. The Claimant draws the attention to the fiaat this kind of activity is expressly mentidrie

the Conveniencia BIT. Hence, this is uncontestettiiat the Claimant’s activity constituted prageict

investment.

“8 Gruslin v Malaysiasec. 13.1-13.2.

“91BM v Ecuadorparas 11-18.

0 MHS v Malaysia lIpara 70Fedax v Venezuelpara 21.
*1 Aguas v Boliviapara 75.

*2 Gruslin v Malaysiasec.13.6.

%3 Azurix Corp. v Argentingnara 56.

**Krishan p. 27.
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B. Assuming the objective meaning of the concepheéstment, the Claimant’s activity

still has to be treated as investment for the puspof the present arbitration.

1. The tribunal is not bound by the decisions efdifevious tribunals

The notion of the investment under ISCID Convestigrvery controversial. It is noteworthy that éher
is no uniform line of jurisprudence in this regaftie Tribunals in respective cases present differen
approaches to features of investment. Also therideds equivocal on that isstieThe Claimant
underlines that the Tribunal in the present caseti®ound to follow any of the previous decisiths.
Each dispute is specific because of the sepacitesiad the doctrine efare decisiss not applicable in
the international arbitration. Hence, the Triburas to take into account the whole factual backgtou
and interpret the provisions of the Washington @atiwn and other norms binding parties to the tispu

according to the proper rules of interpretation.

2. The Claimant’s activity constitutes an investniethe light of the

Avrticle 31 of the Vienna Convention on the Law oédfties

Vienna Conventiof is one of the basic documents stipulating rulesitabontracts between parties.
Both Bergonia and Conveniencia are parties tovtaena Conventioh. The interpretation of each
treaty should be based on the ordinary meaningeoferms used within their context as well as the
object and purpose of the treaty. The ordinary mgasf term investment could be found, e.g., in The
Economist Dictionary of Economics (2003) p. 203:

[IInvestment" - "capital formation (e.g. the pration or maintenance of machinery or the
construction of dwellings) that will produce a atreof goods and services for future
consumption. Investment involves the sacrificeuofent consumption and production of
investment goods that are used to produce comesdiid includes the accumulation of
inventories >

As to the object and purpose of the Washington &dion, one should look at the Preamble, which

confirms as the one of the considerations:

*Krishan p. 5.

%% AES Corp. v Argentinpara 23.
>"Vienna Conventigrivrticle 31.
%8 Clarifications, Q. No 108.
%9 Krishan,p. 27.
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‘the need for international cooperation for ecomouievelopment, and the role of private
international investment therein’.

In present case the Parties agreed for the spaefitgtion of investment and included this notioto

the Conveniencia BIT. This definition could be disd in accordance with the so-called all-assets
approach and is resembling the definition menti@tee. The object and purpose of the BIT can also
be found in the Preamble, which focuses on theoaaionco-operation between both countries and
creating favourable conditions to increase invastsnia its territory. Accordingly, the interpretat of

the BIT should take into account the aim to crizateurable conditions for investments.

Therefore, there is no room for limiting the notadrinvestment by any objective criteria such aséh
adopted by the Tribunal in tt&alini v Morocco. Certain World Bank officials pointed out thae th
objective understanding is needed only in two Sinst

‘[flirst, when the parties have not made any agesgrdefining investment; and second, when
the parties have made an agreement but the unddrignsaction is manifestly or obviously not
an investment’

Accordingly, in the current case this circumstaacesot relevant.

C. The Claimant's activity constitutes an investniegven if the so-called Salini test

would be applied

1. The activity of MedBerg Co. is an investmerthimlight of the Salini

Criteria.

Even though the so-called Salini test is widelfictzed, the Claimant’s activity meets the esskentia
feature$? This test had been adopted by the Tribunghiini vMorocco and consists of the following
elements.:

1. a certain duration,

2. regularity of profit and return,

3. an element of risk

4. contributions of resources,

5. a contribution to the host State's developrifent.

0 Krishan p.11.
®1The Notion of Investmept, 260.
%2 Salini v Moroccopara 52.
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As Ch. Schreuer stated:

‘[tlhese features should not necessarily be uratetsis jurisdictional requirements but merely
as typical characteristics of investments undeCtmvention®®

The Tribunals not always strictly follow this feas, e.g., irL.E.S.I S.p.A v Algerithe Tribunal
considered only three attributes: a contributiothefresources, a certain duration and an element
of risk® As the Tribunal irlMHS v Malaysia® noticed, there is no basis for rote, or overlygstri
application of the five Salini criteria in everyseaThese criteria are not fixed or mandatoryraatter

of law. Moreover, there is no commonly accepterareby between those features..

I. The Claimant’s activity fulfilled the criterioof duration.

The Claimant, MedBerg Co., was established in Bisgon 3® of January 2004. The scientist
employed by MedScience Co., Dr. Frankensid, cebdiweral patents including Bergonian Patent No.
AZ2005. Claimant applied for a patent in relatioit. Frankensid invention off 5f February 2005. It
licensed BioLife Co., a Bergonian Company, toagtiBergonian Patent No. AZ2005 ori' 81 March
2005. Claimant terminated the License Agreemetifoof March 2007. The Bergonian IP Office
issued a compulsory license for Patent No. AZ2005'of November 2007. There is information that

Bergonian companies were using Patent No. AZ20@asttto 1st of January 2009.

This set of facts can be perceived in three wagst,  could be said that the investment ladteelet
years and three months, taking into considerateiog of time from setting the company to the
termination of agreement of using the patent. Skcone can argue that the investment was held from
the establishment until the use of patent in 2008)e investment lasted five years. Finally, tfierent
method is counting only the period between regimtreof the patent and the termination of the

agreement, so the investment lasted two years.

The latest idea is acceptable, as usually theiatga of the intellectual property takes plaaeirthe
registration to the termination of the validitytobé patent. Thus, the investment's duration is thivee
or five years. As the ICSID Convention does novigeus with any strict rule on the duration of an

investment, there is no clear-cut criteria forfthidlment of that condition.

%31CSID Commentaryp. 140.
%4 Phoenixv Czech Reppara 84.
% MHS v Malaysia Ipara 70-72.
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In the present case the actual exploitation ointielectual property rights lasted for two yeénst, one
has to take into consideration that to set ugectell property rights of economic value theretrbasa
company, employees and the activities of the coyndan Frankensid worked for MedScience Co.
from the establishment of the company and he madevention on behalf of the Company one year
later. Therefore, one could say that he was ussoVention from 2004, no matter when the license
was imposed.. On the other hand, after the tenmmat the agreement, the intellectual propertytrig

the Company was still exploited by Bergonian corgsarccordingly, the investment lasted for five

years. Thus, the duration requirement has bedretllf

ii. The Claimant’s activity fulfilled the criterioof regularity of

profits and returns

As the Washington Convention's Drafters’ aim wasdiitate directing claims to ICSID Centre, they
have decided not to determine the strict critefighe regularity of profits and returns in the
Conventiorf® Moreover, the Tribunal iMHS v Malaysia bdmitted that he feature of regularity of

profits and returns is not a decisive Bhe.

In spite of this, one has to agree that in faatetlveere regular profits and returns, because of the
permanent activities of the company, which are ioiggsince 2004. As the regularity of profits and
returns is the common consequence of the durdttbie company, one has to consider, that thigierite
should not be treated too literally. In the presase, BioLife Co., a Bergonian company, had to pay
royalty to Claimant for the use of its patent. Theense Agreement lasted for two years and in this
period of time the MedBerg Co. was receiving reagilaome of money. Therefore, the second

requirement of the Salini test has been fulfilled.

iii. The Claimant’s activity fulfilled the criterioof the assumption

of risk

% The Notion of Investment, 458.
8" MHS v Malaysia,Isupra note 76, para 108.
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The requirement of the assumption of risk conc#irasordinary commercial risk assumed by the
entrepreneur in his commercial activity. This reguent is widely accepted by Doctrine and

Tribunals®®

As the market is not predictable, each entrepreimeurs several kinds of risk. According to S.
Manciaux:

‘[1t is noteworthy that the economic risk contairie an investment is double: on the one hand,
an intrinsic risk to the transaction can occuhim évent of a bad choice, whether commercial,
technological, geographical, etc., and on the dthed, the risk of the economic situation can
arise if an investor undertakes the investmentngua recession phase (leading to the
diminishing or disappearance of the project prisfits

The risk starts with the establishment of acomaaua/follows through development of an enterprise.
There is always a fear that the planned capitarekfure will not bring expected profits, or evet w
not return. It is common that businessman has/tavia a lot of various assets, beginning with money
capital, through employing people, to contract egents. The risk is common, because if the
investment did not operate as expected, the emtiyr could stand at the verge of collapse.
Nevertheless, if the company pass test on athtem, is not straight way to make a success. $laiso
another kind of risk, maybe less visible one, botse in results. The entrepreneur faces all kifds o
threat to its company, such as compulsory licensxmopriation. Moreover, it is also a politicekr
that the investor has to assume. Some politicatevethe host State, such as internal turmailjicts
could diminish the profitability of the enterprise.

Some Tribunals distinguish another types of riskhofe economic character, e.g., the risk of change
production costs, of a warranty period, of a waogage, which separate an investment from normal

commercial activity’
In present case the Claimant — MedBerg Co. canwssaell abovementioned kinds of risk. The
MedBerg Co. could not predict results of Licensaedgent and future of the Patent AZ2005.

Accordingly, the activity of Claimant meet thirdtbé Salini test’s criterion.

iv. The Claimant’s activity involved the contribmri of resources

% The Notion of Investment 455.
%9 The Notion of Investment 455.
"©The Concept of Investmgpt 270.
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The jurisprudence distinguishes between seveses typassets, which could determine the existénce o
an investment. This includes equipment, human reseand financial resourcésDoctrine points to
the list of typical rights treated as contributitraditional property rights, participation in coamges,
money claims and rights to performance, intelléemd industrial property rights, concession oilaim
rights.”?

The line of jurisprudence shows that contributionld be divided in two larger groups: material sse
(such as financial resources, equipment) and inmiadagessets (such as intellectual property rights,

concession).

In caseBayindir v Pakistarthe Tribunal noted that assets in know-how, egeffinpersonnel, finance,
shares or other kind of participation in compampuld be treated as sufficient contributiérin the
present case in Article 1 of the Conveniencia B&rd is a definition of protected investment aglsed
Contracting Parties. The definition of an investimantain examples of assets and the intellectual

property rights is expressly included.

Accordingly, the Claimant invested in intellectpabperty, exactly in exploitation of Patent AZ2005,
which was health-related product, and which wasnted by Dr. Frankensid on 5 February 2004. The
MedBerg Co. is the owner of the abovementionedhpatel is entitled to use it. One of the methods of
using the intellectual property rights is rendetimgm accessible for other entrepreneurs in exeffang
royalties. Hence, the Claimant licensed Biolife tautilize the Patent AZ2005. The Bergonian Patent
was the most relevant contribution and indeed w sgdpstantial one. Besides, the Claimant made a
contribution by providing MedBerg Co. with the gmuent, personnel, finance resources and utilize
them to develop enterprise. Without those asketg tvould not be the Patent AZ2005.

v. The Claimant’s activity contributed to the h&sate's
development is fulfill.

According to Ch. Schreuer, the requirement of daatribution to the host State development” is the

only objective criterion proceeding directly frolretPreamble to the ISCID ConventiBriThis basic

" The Notion of Investmert 460:Salini v Moroccopara 52.
21CSID Commentaryp. 129.

3 Phoenix v Czech Rgpara 121.

4 Bayindir, supra note 73.

>1CSID Commentaryp. 140.
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document in the first sentence of its Preambleabets that contribution to the economic developwient
a host State is the most important and is the cdestablishment of this act. Although, accordotpe
Claimant this is kind of overstatement, it arghes this requirement has also been fulfilled imptlesent

case.

There is no uniform line of argument as to whasttutes a significant contribution. One could atce
that there is no need to look into the investorivation Frequently foreign investments are not
destined to satisfy the direct needs of Host S¢ateénvestors participate indirectly in the ecoreomi
development of the host St&teThe typical investor is an entrepreneur so he airiie development of

his own business.

In the present case the Claimant participatederetionomic development of Bergonia. The MedBerg
Co. is he owner of the Patent AZ2005, the prodelated with health. The Patent AZ2005 was an
invention of Dr. Frankensid and contained innoeatimedical technology. The patent covers a
breakthrough treatment useful for treatment ohesitych has been a serious problem among a large
population group in Bergonia (response to RequektN- 34% of males and 38% of females are
obeséY’. The Patent AZ2005 has significant role in theettBxment of health care in Bergonia. This
fact is confirmed by the Bergonian Intellectualgemy Office by imposing a compulsory license and i
statement of the IP Office that technology covéxethe Patent AZ2005 is needed to address important
domestic medical needs. The economic developniwsahe medical one. The State commenced to
behave as proprietor by starting to utilize thematand in consequence draw the economic benefits
from using the invention. Moreover, Bergonia putsiteeeconomic development directly by exporting
the products covering Patent AZ2005.

Accordingly, the Claimant submits that MedBerg Gignificantly participated in economic

development of Bergonia.

CONCLUSION ON THE EXISTENCE OF THE PROTCTED INVESTM ENT

The activity of MedBerg Co. was protected investraader the Conveniencia BIT and in the light of
Article 25 of ICSID Convention. Hence, the ISCIDbtinal could hear the dispute.

®The Notion of Investment 458.
" Clarifications, Q. No. 65.
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.  THE COMPULSORY LICENCE AMOUNTS EITHER TO EXPRO PRIATION
OR DISCRIMINATION IN VIOLATION OF THE APPLICABLE
INTERNATIONAL LAW

A. Acts taken by Bergonian Intellectual Property fitfe are attributable to the
state of Begonia.

The compulsory license which effected in indiregprepriation of the Claimant's investment is
attributable to the Respondent State. The IP Ofice Bergonian organ whose competence covers
issuing compulsory licenses. The decisions madedbergonian IP office are attributable to théeSta
of Bergonia.

Articles of State Responsibiliypplies to all cases where a state may have ctedrait internationally
wrongful act’® It coversall international obligations of the state, includingse owed not only to the
states, but also to othearties ®, including the Claimant as an alien investor.

Article 4 subsection 1 of thérticles of State Responsibiliipdicated by the ICJ as reflecting
international customary &% presents the universal definition of the resilitgiof the State for the
conduct of its organs and is a basic principletobatior?™:

‘[T]he conduct of any State organ shall be conellan act of that State under international law,
whether the organ exercises legislative, execytigiejal or any other functions, whatever
position it holds in the organization of the State] whatever its character as an organ of the
central Government or of a territorial unit of State *

This provision stipulates that the conducanf/state orgaf? shall be considered as an act of that state
under international law and this applies irrespectf the position the organ holds in the state
organizatiofi* (structural test) and it is not always sufficiemiook at the internal law of the state to

determine the status of a state ofgan.

8 Hobér, p. 552.

"9 Crawford,p. 192-193.

80 See Crawford.

81 Hobér, p. 555seealsoEureko v Polangpara 127.
8 Articles on State Responsibilityticle 4. (1).
8 |bidem.

8 Hobér, p. 551.

% Ibidem,p. 555.
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Functional test of the IP Office shows that ifact exercises governmental authority thus it is dladsi
as an state organ for the purposes of attribtftidm.other words, just because IP Office was not
expressly characterized as a ‘state organ’ it doesiean that it is not a state organ for the apof

attribution®’

Moreover the state of the Respondent cannot assimbnsibility for the activities of IP Office singfly
denying it status under its own I§hSince article 27 of théienna Conventiostates:

‘[A] party may not invoke the provisions of its @rhal law as justification for its
failure to perform a treaty. This rule is withowjpdice to article 46°

The organ of State is defined in subsection 2 efahovementioned article Articles on State
Responsibilityas including ‘any person or entity which has $tetis in accordance with the internal law
of the State® The Bergonian IP Office is an organ empoweredéccise the Intellectual Property Law
of Bergonia which was entered into force in 1983tays beyond doubt that it falls ‘within the seab

this provision®*

Even if the IP Office would not be considered &/ Tinbunal as an organ of a stateAlicles on State
Responsibilityalso regulate theonduct of persons and entitiadich are not organs of a State, but
which are empowered by municipal legislation toreige elements of the governmental authdfity.
The conduct of such organs is also considered agtanf a State and thus attributable to it under
international law, provided the entity is actingsich a capacity in the particular situafiothe IP
Office exercised elements of governmental authaiitgn issued a compulsory license justifying this

decision by invoking the domestic medical needs.

Reading article 4 together with article 1 of #wicles of Responsibilifeads to a conclusion that

Bergonia is fully responsible for the acts and sioiss of the IP Office under international law.

Additionally it has been found that:

8 bidem,p. 556.

87 Crawford p. 98.

8 Hobér, p.555.

8 Vienna Conventigrarticle 27.

% Articles on State Responsibiligyticle 4 (2).

L Attribution of Conduct in Peace Operation.

2 Articles on State Responsibilitgrticle 5.

9 Articles on State Responsibiligrticle 12, See alddobér,p. 551.
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[tlhe State can act only through individuals, Wieetthose individuals are organs or agents or
are otherwise acting on behalf of the Stite.’

These standards have evolved and been applied gottitext of the law of State responsibility in the
field of the foreign investmerit.Here, the test that has been developed focusesions factors, such
as the ownership, control, the nature, purposesobjedtives of the entity whose actions are under

scrutiny, and to the character of the actions taken

The tribunal inViaffezini v Spaitf applied both structural and functional test. Riefgtto the functions

of SODIGA the arbitrators included processing lagplications with respect to public resources
providing guarantees for such loans. Tribunal pedol functional test not only for the purposes of
attribution but also in determining the respongfuif the state. It stated in jurisdictional demisthat:

‘[M]Jany of these objectives and functions are l@ntiiery nature typically governmental tasks
[...] and therefore, cannot normally be considerdwht@ commercial naturg’”

The same result may be obtained if an entity itraked by the State, either directly or indireciiye
similar presumption arises if an entity's purpasabgectives include carrying out of functions whare
governmental in nature or which are otherwise nitymeserved to the State, or which by their nature
are not usually carried out by private businessiesividuals®®

An additional test has been developed, a functiesglwhich looks to the functions of or the tolbe
performed by the entif{. The IP Office is an organ whose actions are edid in favor of the people of
Bergonia. The compulsory license issued by thig®©fas said to be for public needs. The functions

performed by the Office is a role of a state nat pfivate entity.

Therefore contrary to the conclusion made by theirtal in Maffezini casethe IP Office was
discharging a public function so its particulaivétytcan be attributable to the Respondéht.

Similarly to SODIGA inMaffezini cas¢he Bergonian IP Office was performing numberuoictions,

not normally performed by commercial companieshssocollecting royalties).

%|LC Addendum to the First Repppara 150.
% Impregilo, para H390.

% Maffezini Il para. 89.

" Maffezini Il para 86.

% Maffezini I, para 77.

9 Maffezini Il para 79.

190 Maffezini | para 62.
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Another aspect of attribution was raise@atlini v Morocco casé he tribunal faced with the problem if
Societé Nationale des Autoroutes du Maroc (ADM) westate entity. It applied functional test and
came to the conclusion that ADM was acting in #iae of the stat&" since ADM's main activity was

the construction, maintenance (...) granted by #ie'8¢

In Nykomb v Latvigase the tribunal faced the issue whether thetddshe full attribution in the sense
that the state was responsible for the doublef @agfeement between the investor's domestic
subsidiary®® It admitted right of a Claimant that any condbet tvas not ‘merely commercial’, but had

s significant element of governmental function@iiice decision did have), should result in attiitu

All acts taken by the Bergonian IP Office restaiyewith the Respondent. The IP Office is notiegie
company, whose acts would not attributable tottte’8* Thus, the state is responsible for all the acts of
its organs regardless of ‘whether or not they Isaymrate legal personality under its internal fA#s’
and even more, that

‘[i]t is irrelevant for the purposes of attributitimat the conduct of a state organ may be classifie

ascommerciabr asacta iure gestionis*®

The activity of MedBerg Co. was protected investnuewler the Conveniencia BIT and in the light of
Article 25 of ICSID Convention. Hence, the ISCIDbtnal could hear the dispute

B. The compulsory license violated article 4(2)tkoé Conveniencia BIT which protects
investors against direct or indirect expropriation.

1. The compulsory license constitutes an exprammiatnder article 4(2) ob

Conveniencia BIT

Conveniencia BIT in article 4(2) provides:

Investments by investors of either Contractingat& shall not directly or indirectly be

expropriated, nationalized or subjected to anyratmeasure the effects of which would be
tantamount to expropriation or nationalization éivafter referred to as “expropriation”) in the
territory of the other Contracting State.’

101 3allini v Moroccopara 35.

192 |hiderm para 33 SeealsoTokio Tokélegaras 45-6.
193 Hobér, p. 555.

104 Contrary tdViaffezini | para. 45.

19 Eureko v Polandpara 131.

1% Eureko v Polandpara 129.
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i. The compulsory license amounted to the indegpropriation within
the meaning of article 4(2) of the Conveniencia Bfd general

international law

Expropriation, also known a@mitent domait?’ in common law, is the taking by a government of
privately owned property and effectively neutralismjoyment of 2. Suchtakinghasoccurred in the

Republic of Bergonia with regard to the Claimanti®operty. Governmental authorities of the
Respondent took measures which interfered withgpippghts to such an extent that these rights wer

rendered usele$8 and deprived the investor of all meaningful besiEf?

Conveniencia BIT in article 4(2) forbade the Resjenn to take steps which would have an éffeof
expropriation (direct or indirect) or be tantamotmit. Issuing a compulsory license was a measure

which indirectly expropriated Claimants property.

As a matter of fact, in the modern world of the &@xpropriation, the question is not so much et
the requirements of a legal expropriation have beet) but rather whether it has occurred in tis fir
place 2 Direct expropriations, i.e. open taking of forefjoperty, has become less frequent in last few
decades. States, such as the Respondent, becaeewvage that such drastic steps may attract negativ
publicity and make damage to the reputation ofsh $tate. Hence, the typical form in which statés a

today is that of an ‘indirect expropriatidn®

Definition of the indirect expropriation providémat an indirect expropriation leaves the investegal

title not affectet* but deprives him of the possibility to utilize theestment in a meaningful way.

After the Bergonian IP Office issued a compulsiogrise for Patent No. AZ2005 on 1 November 2007
the Claimant was deprived of the right to usenigestment. Six commercial companies which received

17 |nvestor-State Arbitratqmp. 429.

1981 auder v Czech Republipara. 200seealsoCME II.
199 starrett Housing§ IV(b).

10Marvin Feldman para. 100.

M1 principles of Public International Lavp. 508-09.

12The Concept of Expropriatiomp. 108, 111.

113 |ndirect Expropriatiorp. 150.

" Tippletspara. 219.

15 Schreuerp. 92.
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compulsory license, used it for commercial purgd&em the territory of Bergonia and exported some

of the products to other countries.

The term ‘indirect expropriation’ was defined by fiiribunal inMetalclad v Mexico Caséndirect
expropriation was described as:

‘[a]n interference with the use of property, whits the effect of depriving the owner in whole
or in significant part, of the use or reasonablgeeexpected economic benefit of property.’

Reliance on this definition allows the Claimantiédine the compulsory license issued by Bergoiian |

Office as a form of indirect expropriation.

The compulsory license ought to be treated as diredh expropriation since it is not the physical
invasion of the property which characterizes natipations or expropriations but rather the erosion

the rights associated with the ownership by stteeférences™®

The Claimant's investment lost its economic vighiliThe important rights that determine its
profitability were extinguished. That situation wide result of the administrative decision of the

Bergonian IP Office.

In Middle East Cement v Egygaise the tribunal decided that a license can Wiéeglias an investment

when ‘the measures that prevented the exercike dgéht under it amounted to expropriatitii.’

The tribunal also confirmed in more rec@ME v Czech Republic cabat:

‘[e]xpropriations or indirect expropriations, ireeasures that do not involve overt taking but that
effectively neutralized the benefit of the propedly the foreign owner, are subject to
expropriation claims. This is undisputed underivatgonal law**°

The decision of the IP Office constituted an irdiexpropriation since the measures had ‘subdtantia
effects of an intensity that reduces and/or remtwedegitimate benefits related with the use ef th

rights targeted by the measure to the extenttagrénder their further possession uséfess.

18 Clarification, Q. No. 37

17 Metalclad para 103.

18 Schreuerp. 90.

19 Middle East Cemenparal78.

120 CcME v Czech Repuhlipara 178.
121RFCC v Maroccppara 391.
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The expropriation of the Claimant’s property wigél under the Conveniencia BWhere a taking is
done in the violation of a treaty, the taking Wwél considered illegaf? Conveniencia BIT in article 4(2)
expressly states that any measure which effeetgnopriation violates the treaty.

Even though the Claimant retained the formalttitkae Patent No. AZ2005, the economic benefitef t
property were vanished. In today's world it is gale accepted that that certain types of measures
affecting foreign property will be considered apreypriation even though the owner retains the forma
title.*** The measures taken by the IP Office affected @lafipproperty. The Claimant was not able to
utilize its investment, Patent No. AZ2005, in a niegtul way.

Most bilateral and multilateral treaties and dtedaties typically contain a reference to indirect
expropriation or to measures tantamount to exjatipn Some of them contain detailed elaboration of
the fundamental principles concerning expropriatiosome are more succitfct

Expropriation is:

‘[n]ot only an outright seizure or formal or obligey transfer of title in favor of the host State,
but also covert or incidental interference with tiee of property which has the effect of
depriving the owner of the use [...] of propelty”

Bilateral Investment Treaty article 4(2) betweemgBria and Conveniencia protects investor against

such measures.

This article expresses directly that expropriatiomeasures tantamount to expropriation are abaddon
Formula of article 4(2) of Conveniencia BIT exclsidiee right of the home state to expropriate, anles
expressly named conditions occur. Reading thdeaiti literal manner leads to the conclusion tiat

Republic of Bergonia had no right to expropriate@faimant.

Taking includes not only the outright taking ofdy but also any such unreasonable interferettice w
the use, enjoyment, or disposal of property asstdy an interference that the owner thereof mall be
able to use, enjoy, or dispose with the propettiginva reasonable period of time after the incaptio

such interferenck.

122The International Law on Foreign Investmgnt395.

123 Starrett Housings IV(b).

12NAFTA article 1110.

125 See Argentina — US Blarticle IV.

128 Metalclad para. 103.

127 Responsibility for the Injuries, p. 545, 553 (Aetit0(3)()).
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The interference of Respondent into the Claimantestment was an indirect expropriation. The
conduct of a respondent state prevented the effestintrol over the investment by the Claimant what

amounted to expropriation.

The facts of the case lead to the conclusion taain@nt was expropriated from its patented rigfite
measure taken by the Bergonian IP Office affecterl Claimants patented rights covered by
Conveniencia BIT, which is not justified and als@rsteps the limits set by the generally accepted

principles of international la?®

i. The acts of the Respondent against the Claitnaastment may also

be treated as a “creeping expropriation”.

The expropriation may occur in “outright or in stag*® ‘Creeping expropriation’ as a form of indirect
expropriation is defined as a ‘series of actaittable to the State overt a period of time culteimathe

expropriatory taking of [....] property>°
Issuing a compulsory license on 1 June 2007 byPti@ffice and than as of Januafyidsuing the
license to the six commercial Bergonian entitiey aiso be treated as an act of a State which lead th

‘effect of expropriation*3! This ‘step-by-step proce$¥ qualified those decisions as expropriation.

2. Expropriation which affected Claimant's propenwgs illegal under general

international law and Conveniencia BIT.

For the expropriation to be deemed legal under rgefisternational la#*® it must not be a
discriminatory against investors, has to be fgrublic purpose’ and must be accompanied by the full
compensation which is prompt, adequate, and &fgcfiNone of those conditions were fulfilled by the
Respondent. There is a general agreement thay takproperty which lacks a public purpose and a

discriminatory taking are illegal under internasibiaw.

128 pper Silesiapara 43.

129 Al | Restatemerfection 712SeealsoChriestie p. 307.
130 Generation Ukraingpara. 404.

131 Siemens v Argentirif para. 263.

132 Tradex v Albanial97.

133 | egality of Expropriationgp. 173.

134Taking of propertyp. 20.
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Moreover, not only does the customary internatitanal define conditions under which a State may
lawfully expropriate the property of foreigners blsio Conveniencia BIT in article 4(2) states:

[IInvestments [...] shall not directly or indirectlye expropriated, except, [...] for the public
benefit, on a non-discriminatory basis and agapsimpt, adequate and effective
compensation.’

Those fairy clear rules of Conveniencia BIT on lggality requirements for expropriation were not

satisfied.

i.  The compulsory license cannot be justified leyahblic good

The Respondent has not fulfilled the requiremeat pfiblic purposé® to legitimate the expropriation
under Conveniencia BIT and customary internatilamal Issuing a compulsory license was not, in good

faith, for the purpose of a public utilt§?

For justifying the compulsory license as a meams@ed in need of a public good it must refer to
‘grounds or reasons of public utility, securitytloe national interest which are recognized as iciregr

purely individual or private interests’

The Bergonian IP Office issued a compulsory licgnsteseven months after Claimant terminated the
License Agreement. Issuing a license just afteh slort time is in violation of its international

obligations since the obesity health problem isneot in the Respondent State. Compulsory license
was issued for the economic purpose of the nattamapanies. Six of them, which invoked the license,

were exporting produced drugs and selling ablad.

ii. The compulsory license had a discriminatoryireat

135 Akehurstp. 235.

136 Schreuerp. 93.

137 Resolution 18Q3article 4.
138 Clarifications, Q. No. 56
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The issue of the aforementioned public purposdosely connected to a discriminatory nature of
taking’®® The treatment given to the Claimant was disogiory in comparison to the treatment given
to domestic competitors. This illegitimate discnatory treatment was inconsistent with the
Conveniencia BIT, customary international law dredrhost treaty provisions addressing the legdlity o
expropriations*® An eloquent definition of discriminatory takingfides it as ‘one that singles out a

particular person or group of people without agealle basis** Though an expropriation that singles

out aliens of particular nationality, or particudiens, would violate international 1#7 The Claimant

was such an alien.

The product patented by the Claimant was the amyim the Bergonian market. Terminated License
Agreement between BioLife Co. and the Claimant aagxclusive licens& and none of the other
Bergonian companies had a possibility to sell phigluct on the domestic or exterritorial market. By
issuing a compulsory license the IP Office actdemor of domestic companies and in a discrimigator
way to the Claimant. Compulsory license targetecbtilty entity on the market — MedBerg Co. and it
was not incidentaf!

Discriminatory decision was a result of unreas@ngblicy of the Respondelif As was proven by

two published studies patented product was eféedtivireating the type of obesity towards which
Bergonian population is genetically pre-disposdtke Tlaimant was the only company selling this
particular product on the Bergonian market. Théstgcmade by Bergonian IP office influenced only
the foreign investment of the Claimant. Other iestibperating in the same business sector in Bargon

were not pursuant to any measures similar to tee eonducted in a case of the Claimant's p&tent.

iii. The Respondent failed to provide to provide tBlaimant with the

prompt, adequate and effective compensation.

139 Multinational Enterprises and the Law. 600.
140 Expropriation of Alien Properiys7.

141 | egality of Expropriations). 186.

12 AL| Restatemen807.

143 Clarifications, Q. No. 32.

144 principles of Public International Lavp. 515

145 egality of Expropriationsp. 190.

148 Clarifications, Q. No. 84.
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Expropriation of the property of an alien attril#éato a state gives rise under international aw t

liability for compensatiof?’

As defined in 1929 by PCOhorzow Factory Case
“[R]eparation must, as far as possible, wipe afisegquences of illegal act and reestablish the

situation which would, [...] have existed if the hatl not been committef*®

Moreover the prevailing view is that ‘acts of garaent in depriving an alien of his property without

compensation impose international responsibfity.

The so calledHull formula, which is generally accepted by IIA’s amisprudence, demands from the
State to pay ‘prompt, adequate and effective cosatiert>® for the expropriation. The required
adequate compensation should be understood asadfiet value’. In addition ‘prompt’ means within

a reasonable time and with interest and ‘effectigeires compensation in a convertible curréry.

Tribunals have affirmed that States are obligepiap compensation in case of expropriatSrThe
Respondent failed to satisfy the Claimant with epgiate compensation since royalties were lower tha
the income from selling obesity drugs before cosgl license was issued.. Moreover the
compensation must equal the full value of the exjated property as it stood on a date of taRitand

The Respondent failed to comply with this stantgrdffering percentage lower royalties.

C. The conduct of Bergonian IP Office was discrinaitory as it favored the national
companies against the Claimant’s interests

1. The Claimant and the domestic companies wexrdilke situation’.

147 Chorzow Factory Casgara. 106.

148 Chorzow Factory Caseara 47.

149 e Sabla Clainparas3s8, 366.
150UNCTAD Bilateral Investment Treatjes.
151 | egality of Expropriations). 196.

152 |bidem, p. 196.

153 |bidem, p. 197.
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The comparable settings of the Claimant and datmesgstors have to be determined to prove a denial
of national treatment. Non-national and domestiestors are in a comparable setting when they are
operating in the same busing&sr economic/business sectot.

The Claimant and domestic companies were in the saedical sectdr® Hence it is inevitable that

MedBerg and home-state companies were in compaeiiey.

2. The Respondent failed to provide Claimant natimeatment.

Conveniencia BIT in article 3 requires from eitbEthe contracting States of a treatment thattitess
favorable (i.e. unequal treatment in case of inmgetlhe marketing products inside or outside the
country) that the one it accords to the investmehits own investors or to investors from anydhir
State.

The purpose of the concept of national treatmeat is

‘[o]blige a host state to make no negative difféation between foreign and national investors
[...] and to promote the position of the foreign stee to the level accorded to nation&tS.’

The tribunal ifFeldman casexplained that:

[tlhe concept of discrimination had been definedhply unreasonablelistinctions between
foreign and domestic investors in like circumstarica

None of the national companies operating in theeshosiness as Claimant were pursuant to the

measures similar to ones in

3. There was a differentiation in treatment betwienClaimant and domestic

companies

Differentiation existed since the Respondent denéibnal treatmeht’ the Claimant. The treatment

between the Claimant and domestic competitorsemtirket of obesity drugs was unfavorable to the

154 Feldman para 171.
155D Myerspara 250.

158 Clarifications, Q. No. 84.
157Schreue p. 178.

1%8 Feldman paras 155-56.
159 Schreuerp. 181.
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foreign entity*®° None of the domestic companies were pursuanetontrasures similar to the ones

conducted in case of Claimant’s paféht.

4. The Respondent has no justification for diffeabtreatment

Differentiating measure had no justification ungieneral international law. Differentiating measare
justifiable if rational grounds are showii. The tribunal iNADF v US casdound that there is no
violation of national treatment clause when act&hef government projects applied equally to both
national and foreign contractot§* Hence, Respondent's actions can not be justiéitder as taken on

the grounds of rational policy, nor in order totpebpublic interest?

The Claimant is not required to prove that actb@Respondent were taken to favor the national. Th

tribunal inSD Myers casseems to focus on the practical impact ratherdhantent:®®

D. The conduct of Bergonian IP Office constituteddenial of justice in violation of the

obligations owed by Bergonia to the Claimant

The Claimant made its investments on Bergonianeharkbehalf of Respondent’s commitments made
in Conveniencia BIT which was signed recognizingperagement and contractual protection.

Though the government's intent of purpose for émget measur&® has been a subject of considerable
debate it ought to be noted that the tribun&lBomedsaid that:

[tlhe government’s intention is less importanttiiae effects of the measures on the owner [...]
and a form of deprivation measure is less impottant its actual effects>

The royalties offered by the Bergonian IP Officeravinadequat€® The royalty rate set by the IP

Office was lower than it would have been if thetgof the License Agreement between MedBerg Co.

160 Amco v Iran paras 139-142.
181 Clarifications, Q. No. 84.
1825chreuerp. 181.

163 ADF v US paras 156-158.

184 Schreuerp. 181.

185 Schreuerp. 183.

188 |nvestor-State Arbitratop. 461.
187 Schreuerp. 101-04.

188 Clarifications, Q. No. 42.
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and BioLife Co. were effectivVe® Moreover, terminating the License Agreement tf@n@int had no

plans to sell further its intellectual propertytthird party.”®

The royalties offered by the Bergonian IP Officarenimadequate* The royalty rate set by the IP
Office was lower than it would have been if theneof the License Agreement between MedBerg and
BioLife were effective’> Moreover, terminating the License Agreement tran@int had no plans to
sell further its intellectual property to a thiary "

1. The Claimant was denied of a right of indepenhdariew of Bergonian IP

Office decision

The Claimant was unable to depend on the revighedP Office decision. The Patent Review Body
which heard the appeal filed by the Claimant cookdprovide the independent review. The Bergonian
judges sitting in this quasi-judicial body are finilly dependent on the Bergonian IP Offi€eThey

are paid by the aforementioned body, so any indigmeneview on its decision is not plausible.

2. The compulsory license was not taken accordigg'due process of law’ and

therefore was illegal

This typical legality requirement of an expropdatincludes the rights of an investor of a Coritrgct
Party to prompt review on its casé.The Claimant was denied a right of the valuatioimestment
and the payment of compensation by a judicial atthor another competent and independent

authority. None of those guaranties were satisfied.

Conveniencia BIT in article 4 subsection 3 stdiasthe legality of expropriation should be subject

review by due process of law according to the aispenational legal system.

189 Clarifications, Q. No. 25.

10 Clarifications, Q. No. 42.

171 Clarifications, Q. No. 42.

172 Clarifications, Q. No. 25.

173 Clarifications, Q. No. 42.

174 Clarifications, Q. No. 29.

175 pustria - Georgia BITArticle 5(3).
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Nevertheless, the compulsory license was not iahkeer a ‘due process of law’ since the Claimant was
denied reasonable advance notice, a fair hearshgrannbiased and impartial adjudicator to assges th
actions in the dispufe?®

E. The Respondent treated Claimant in an arbitramyd discriminatory manner

Article 2 subsection 3 of the Conveniencia BIT mes that investor shall not be:

iin any way impair by arbitrary or discriminatoryneasures the management,
maintenance, use, enjoyment or disposal of [thewdstments.’

There have been adopted a legal standard of jatagiinst such measures. The separate listihig of
standards and protection against either of theggests disjunctive formulation of the standard and
effective embodies two different standards witlits significance and scop¥.

The Respondent failed to provide compensationdactions to the Claimant. Respondent’s failuse ha

subjected Claimant to arbitrary and discriminatimeatment. For that reason the Respondent has
violated Conveniencia BIT article 2 (3).

1. Arbitrary Treatment

Some treaties defines arbitrary measures as ‘fiefistctions’ or ‘unreasonable measurégresumed
terms are interchangeable. According to the defindeclared iThe Black's Law Dictionargrbitrary

means ‘depending on individual discretion’.

The tribunal defined arbitrary measureliauder v Czech Repaseas an action which refers to
‘prejudice or preference rather than on reasoaabf'f° Accordingly, the Respondent’s acts fail within
the scope of this definition and shall be consatlasearbitrary. Similarly to the aforementioneckdas

Respondent decision lacked clarity and was ratiéivated by the prejudice to alien investor thayn an

reason of fact.

176 ADC v Hungarypara 435.

17 Schreuerp. 173.

178 bidem, p. 173.

19 auder v Czech Repara. 318.
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The acts taken by the Respondent were taken wighgraiging in a rational decision-making proé8ss
and cannot be justified in any manner. Actionshef gtate of the Respondent are unjustified by the
concerns of the state policy or economic developmen

2. Discriminatory Treatment

Discriminatory measure can take number of formghdrlight of the treatment of foreign investments
the discrimination based on nationality prev&its.Respondent's actions and decisions were

discriminatory on the basis of nationality.

The decision of commencing proceedings for thesseio a compulsory license affected the Claimant.

None of similar actions were taken to other coroialegentities operating on the same business sector
of the Bergonian market were pursuant to any messimilar to the ones conducted in a case of

Claimant's patenit?

Consequently, the Claimant was treated by the Rdepbin arbitrary and discriminatory manner

F. The Respondent has violated the obligation toyide fair and equitable treatment to

the Claimant’s investment

The Conveniencia BIT in the preamble underlinesdbatracting states desire to ‘create favourable
conditions to increase investments by investorattiermore, article 2 (2) of mentioned BIT
stresses that the state of Bergonia shall ‘in asecaccord investments by investors of [the
Claimant]... fair and equitable treatment.’

The concept of ‘fair’ is defined by a Concise Oxfd@ictionary as ‘just, unbiased, equitable,

in accordance with rules’. The ‘equity’ means aimyghit suggests a balancing process and

180| G&E v Argentinapara. 158.
181 Schreuerp. 176.
182 Clarification, Q. No. 84.
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weighing up of what is right in all the circumstast®® FET standard is a treatment in an
even-handend and just-manner, conductive to fosferthe promotion of foreign

investment®*

The tribunal founded iWaste Managemecase that FET standard is breached

‘[bly the conduct attributable to the state andvifiar to the Claimant if the conduct is arbitrary,
grossly unfair, unjust or idiosyncratic, is disanatory, and exposes the claimant to sectional or
racial prejudice, or involves a lack of a due pgsdeading to an outcome which offends judicial
propriety-as might be the case with a manifesiriibf natural justice in judicial proceedings or a
complete lack of transparency and candor in anrastnative proces$>

Respondent has breached rule of transparencyatedtjan of the Claimants legitimate expectations.

Breaching of the Claimant legitimate expectatidee &iolates the principle of FET standard by the
Respondent. The tribunal Trecmedhad found that state should act in a consistenhenaso that
foreign investor may know beforehand all rules magpilations that will govern its investmetft&This
standard was breached by the State of Bergonmisicted in unjust manner by issuing a compulsory

license.

Te Claimant was denied to expect that a StatergbB& would act consistently, i.e. without arlitya
revoking or preexisting decisioH€. The IP Office decisions were inconsistent with @laimant
expectations since Claimants objections to thesidacivere not resolved to the Claimant’s satisfacti
and MedBerg Co. was denied independent review Gfffife decision. Moreover royalties offered to

the Claimant’s are moderately lower than that onad in a License Agreement.

The State of Bergonia denied the Claimant righegitimate expectations when failed to guarantee

predictable framewotR® for the Claimant business planning and investment.

G. The Respondent failed to provide full protectitarthe Claimant’s investment.

183 Multinational Enterprises and the Lay. 635.
184 Schreuerp. 131.

185\Waste Managemermara. 98.

186 Tecmegpara 154.

187 Tecmegpara 154.

188 Metalclad para 99.
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Under Conveniencia BIT, article 2 subsection 2 dtate of Bergonia shall in any case accord
investments by investors of ... [the Claimant] ... faird equitable treatment as well as full

protection.’

The Respondent is responsible for any acts takerthbystate or its organs eventually
entities'®® The state of Respondent owed to the alien investerClaimant, full protection.

Therefore, the Respondent failed to protect then@at from economic and legal harm and
moreover failed to take reasonable measures toidadull protection to the Claimant’s
investment. Additionally, the Respondent failedake reasonable steps to protect Claimant’s

investment from any forms of damage.

189gegPart I.
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CONCLUSION ON MERITS OF THE CLAIM

The Respondent has breached its internationaktiblig and Conveniencia BIT provisions. Through its
organs expropriated Claimants property in a discatary manner, without prompt, adequate and
effective compensation and restraint to natioealtnent and justice. The activity of MedBerg Cc wa
protected investment under the Conveniencia BlTiratiok light of Article 25 of ICSID Convention.
Hence, the ISCID Tribunal could hear the dispute.

PART THREE: RELIEF REQUESTED

In light of the submission made above, Claimarnpeetully asks this Tribunal to find:

1) that this Tribunal has jurisdiction to heardispute;

2) the activity of the Claimant was protected itwesit under the Conveniencia BIT and in the
light of Article 25 of ICSID Convention.

3) that Respondent violated its obligations undacla 2, Article 3, Article 4 of the Conveniencia
BIT.

4) and that this arbitration should proceed ta#uend stage on remedies.

RESPECTFULLY SUBMITTED ON SEPTEMBER 7, 2009
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