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STATEMENT OF FACTS 

1. The Democratic Commonwealth of the Republic of Bergonia (“Respondent”) and 

the Sultanate of Conveniencia entered into an Agreement on the Encouragement 

and Reciprocal Protection of Investments on 30th May 2003. Respondent and the 

Government of Tertia entered into an Agreement on the Reciprocal 

Encouragement and Protection of Investment on 1st January 2003. 

2. MedBerg Co. (“Claimant”) was established in Bergonia on 30 January 2004.1  

 

 

 

 

 

 

 

 

3. Frankensid, a scientist employed by MedScience Co., developed a breakthrough 

treatment for obesity based on lipid absorption retardant combined with 

glycogen/lipid metabolism optimization.2  

4. MedX acquired the IP right to this medicine from  Frankensid and MedScience in 

exchange for shares in MedX. 3 After this acquisition, MedX assigned the IP right 

to Claimant. Claimant applied and was granted the Bergonian Patent No.AZ2005 

on 15 March 2005. Claimant proceeded to exploit the patent, granting BioLife Co 

                                                             
1 Record,at20¶1. 
2 Clarifications,Q.73. 
3 Clarifications,Q.74. 

Frankensid – dual national 
Amnesia, Bergonia 

MedScience Co. ‐ Laputa 

50% 50% 

MedX Holdings Ltd ‐ Conveniencia

100%

MedBerg Co. ‐ Bergonia
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a license to utilize Patent No.AZ2005 for two years in exchange for royalties 

based on sales.4 

5. In particular, the Patent covers a breakthrough treatment (and related products) 

that certain medical experts believe is useful for treatment of obesity, which has 

been a serious problem among a large population group in Bergonia. Given the 

genetic make-up and traditional diet of this population, obesity has been a 

significant and long-standing issue, causing numerous other associated medical 

problems.5  

6. Regardless of the urgent medical needs of the Bergonian population, Claimant 

terminated the License Agreement on 31 March 2007. BioLife had sought to 

renegotiate the terms of the License Agreement, but Claimant ended these 

negotiations after only three days.6 

7. On 1 November 2007, the Bergonian IP Office issued a compulsory license for 

Patent No.AZ2005 as the technology covered by this patent was needed to 

address the longstanding domestic health problem of obesity in Bergonia.  

8. The Health Ministry has tried other approaches to the obesity problem.  The 

Ministry has sponsored information campaigns on nutrition and exercise, and has 

proposed an 18% tax on sugared beverages and beverages containing corn syrup.7 

9. Since issuance of the license, BioLife and five other Bergonian entities had 

invoked the compulsory license. Under the compulsory licenses, the Bergonian IP 

Office has collected royalty payments from those companies but Claimant has so 

far deliberately declined to accept payment.8 

                                                             
4 Clarifications,Q.13. 
5 Clarifications,Q.40. 
6 Record,at20,¶6. 
7 Clarifications,Q.85. 
8 Record,at20,¶8. 
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10. Claimant objects to the Bergonian IP Office’s issuance of the compulsory license, 

and has communicated its objections to the IP Office.9 Following the IP’s office 

administrative decision, Claimant appealed the decision to a Patent Review Board 

within the IP Office.10 The Board has concluded the compulsory license accorded 

with Bergonian law. 

 

                                                             
9 Record,at20,¶9. 
10 Clarifications,Q.29. 
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SUMMARY OF ARGUMENT 

 

11. JURISDICTION. This dispute does not satisfy the requirements of Articles 

25(1) and 25(2)(b) ICSID.  This Tribunal has no jurisdiction ratione personae as 

Claimant is a national of Bergonia and Respondent has not agreed, either 

expressly or impliedly, to treat Claimant as a national of a foreign State. This 

Tribunal has no jurisdiction ratione materiae because Patent No.AZ2005 is not an 

investment within the meaning of Article 25(1) ICSID and the parties can not 

consent otherwise.  Finally, Claimant did not comply with the amicable settlement 

provision set forth in Article 10 Bergonia-Conveniencia BIT.  

12. MERITS OF THE CLAIM. Respondent has acted in full compliance with its 

obligations under the Bergonia-Conveniencia BIT.  First, Respondent did not 

unlawfully expropriate Claimant’s investment. Respondent’s issuance of a 

compulsory license with respect to Claimant’s patent constitutes a legitimate 

exercise of regulatory state power and does not rise to the level of expropriation. 

If Claimant invokes the MFN clause of the Bergonia-Conveniencia BIT, Article 

3(4) precludes treatment of the compulsory license as an expropriation.  Even if 

Respondent’s grant of a compulsory license amounts to an expropriation, it falls 

within the exceptions established by Articles 4(2) and 4(3) of the Bergonia-

Conveniencia BIT.  Article 31 TRIPS is not applicable law in this investment 

dispute. However, even if it is applicable law, Respondent acted in full 

compliance with Article 31 TRIPS.  Second, Respondent has provided Claimant 

fair and equitable treatment. Third, Respondent did not impair Claimant’s 

property, nor did Respondent take arbitrary or discriminatory measures against 

Claimant.   

13. RELIEF REQUESTED.   Respondent respectfully requests that this Tribunal 

finds that it does not have jurisdiction over this dispute for the reasons provided 

hereunder.  If the Tribunal finds that it does have jurisdiction, Respondent 

respectfully requests to find that Respondent has not violated its obligations under 

the Bergonia-Conveniencia Treaty. 
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ARGUMENT 

PART ONE: JURISDICTION 

I. THE  TRIBUNAL  DOES  NOT  HAVE  JURISDICTION  TO  HEAR  THIS 
DISPUTE 

14. Claimant does not meet either the jurisdictional requirements of the Bergonia-

Conveniencia BIT or those of the Convention. 

15. Article 25(1) ICSID provides for jurisdiction of the Centre over  

[A]ny legal dispute arising directly out of an investment, between a 
Contracting State ...and a national of another Contracting State, 
which the parties to the dispute consent ...to submit to the Centre. 

16. In order for the Centre to have jurisdiction over a dispute, the following 

conditions must be met (i) the investor must be a national of a Contracting State 

other than the State party to the dispute, or a national of the Contracting State 

party to the dispute if there is both foreign control and an agreement setting 

foreign control (ratione personae); (ii) the object of the dispute must be a 

protected investment under both the applicable BIT and the Convention (ratione 

materiae); (iii) both parties must have agreed on ICSID jurisdiction (ratione 

voluntatis); and (iv) the acts or omissions complained of must have occurred after 

the date of the investor’s purported investment (ratione temporis).11 

17. When analyzing these requirements, the Tribunal must consider both the 

applicable BIT and the Convention.12 This analysis leads to the conclusion that 

the Tribunal does not have jurisdiction to hear this dispute. 

18. First, the Tribunal lacks jurisdiction ratione personae because Claimant is not a 

foreign investor (A).  Second, the Tribunal lacks jurisdiction ratione materiae 

because Patent No.AZ2005 is not a protected investment under Article 25(1) 

                                                             
11 Phoenix,at¶57. See also Dolzer,at 230 et seq. 
12 ICSID Commentary,at¶¶423-424; Hoffman and Tams,at 130; Phoenix,at¶74; Rompetrol,at¶77.  
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ICSID (B).  Finally, Claimant has not complied with the amicable settlement 

provision of Article 10 of the Bergonia-Conveniencia BIT (C). 

A. This  Tribunal  lacks  jurisdiction  ratione  personae  because 
Claimant is not a foreign investor 

19. Claimant is a Bergonian company and, thus, does not meet the nationality 

condition of Article 25(1) (1).  The exception contained in Article 25(2)(b) ICSID 

is not applicable because Claimant is not controlled by a foreign national and the 

parties did not agree to treat Claimant as a foreign national (2).  Finally, Claimant 

cannot rely on Article 6(8) Bergonia-Tertia BIT via the MFN clause of the 

Bergonia-Conveniencia BIT. 

1. Claimant is a Bergonian company and, thus, does not meet 
the nationality condition of Article 25(1) ICSID 

20. Article 25(2)(b) provides two distinct categories of juridical persons that can be 

considered a “national of another Contracting State”.  Claimant does not fall 

within either category. 

21. The first category includes “any juridical person which had the nationality of a 

Contracting State other than the State that is a party in the dispute” (emphasis 

added).  The Convention “is not meant for disputes between States and their own 

nationals.”13 

22. The nationality of an investor is determined, first, “by the law of the State whose 

nationality is claimed.”14  Most BITs contain a stipulation concerning the 

investor’s nationality.15  This creates “a strong presumption in favor of the 

existence of the stipulated nationality”16 and it will only be invalid if proven that 

the investor does not have the stated nationality. 

                                                             
13 ICSID Commentary,at¶496. 
14 ICSID Commentary,at¶429; Hoffman and Tams,at 105; Dolzer,at 47. 
15 Rompetrol,at¶83. 
16 Id.,at¶434. 
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23. Legal systems and treaties use a variety of criteria to determine the nationality of 

a juridical person.17 The main criteria used is that of the place of incorporation or 

registered office.18 Some BITs use a combination of seat and incorporation.19  

Other BITs have introduced the element of control as an alternative or in 

combination with the seat of incorporation.20 Sometimes even more than one 

definition is included in the same treaty with respect to different States. 

24. In any case, tribunals should respect the parties’ negotiated agreement when 

determining the nationality of the investor. This is because 

the Tribunal cannot … impose upon the parties a definition of 
“investor” other than that which they themselves agreed … is not 
open to the Tribunal to add other requirements which the parties 
could themselves have added but they omitted to add. 21 

25. Article 1(3) of the Bergonia-Conveniencia BIT defines a Bergonian investor as: 

any juridical person as well as any commercial or other company 
or association with or without legal personality having its seat in 
the territory of…Bergonia, irrespective of whether or not its 
activities are directed at profit. 

26. The parties expressly excluded reference to any other criterion besides seat to 

determine the nationality of the investor.  Thus, because Claimant was registered 

and has its seat of business in Bergonia,22 Claimant is a Bergonian investor and 

this dispute is not “between a Contracting State…and an investor of another 

Contracting State.” 

27. Accordingly the nationality requirement under Article 25(1) ISCID is not met. 

 

 

                                                             
17 Dolzer,at49;McLachlan et al.,at¶5.31. 
18 Autopista Concesionada,at¶107;Tokios,at230;Delaume,at174. See the Argentina-Germany BIT. 
19 Dolzer,at51. See, e.g., Belgium-Czech Republic BIT or Pakistan-Sweden BIT. 
20 See,e.g.,Iran-Switzerland BIT, the Egypt-USA BIT or the Bolivia-Netherlands BIT. 
21 Saluka. 
22 Record,at20,¶1; Clarifications,Q.35. 
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2. Claimant is not controlled by a foreign national 

28. Claimant may argue that even though it is a Bergonian national, the exception in 

Article 25(2)(b) ICSID applies.  This clause extends the definition of “national of 

another Contracting State” to include  

any juridical person which had the nationality of the Contracting 
State party to the dispute on that date and which, because of 
foreign control, the parties have agreed should be treated as a 
national of another Contracting State for the purposes of this 
Convention. 

29. In order to be considered a national of another Contracting State, an investor must 

(i) have the nationality of the Contracting State party to the dispute, (ii) the 

Contracting State must have given its consent to treat the investor as a foreign 

company, and (iii) the investor has to be indeed controlled by a foreign company. 

This is an exception to the general rule and, as such, it should be applied 

restrictively23. 

30. While it is a national of Bergonia under the Bergonia-Conveniencia BIT (infra 

paras. 20 through 27), (a) Bergonia has not agreed to treat Claimant as a national 

of Conveniencia, and (b) Claimant is not controlled by a foreign company. (c) 

Even if Claimant is controlled by a foreign company, control is exercised either 

by a company of a non-Contracting State or by a national of Bergonia.  

a. Respondent never agreed to treat Claimant as a national of 
a foreign State 

31. Article 25(2)(b) ICSID first requires that the parties have agreed to treat the local 

investor as a foreign company because of foreign control. This agreement must be 

express; an implied agreement may be considered only in exceptional 

circumstances.24  

                                                             
23 ICSID Commentary,at¶509. 
24 ICSID Commentary,at¶511;Amerasingue,at263&474; Holiday Inns. 



Team El-Erian, Respondent’s Memorandum 

  26

32. An implied agreement may be found where the parties have included an ICSID 

clause in a contract.25  Where there is no specific arbitration clause or no specific 

contract between the State and investor, however, and a party tries to establish 

jurisdiction on the basis of a bilateral investment treaty,   

the case for implication of an agreement on foreign control under 
Article 25(2)(b)...may be somewhat more difficult, because a 
specific meeting of the minds on the matter of foreign control 
between the parties is less likely to be proven.26 

33. Indeed, 

If a consent was given in a...treaty, the submission to ICSID 
jurisdiction by itself cannot serve as an implied agreement on 
foreign nationality.27 

34. Here, Respondent never agreed to treat Claimant as a foreign investor. No express 

agreement was ever given by Respondent, and agreement cannot be implied as 

there is no specific arbitration clause. The written consent required by Article 

25(1) ICSID, must be inferred from the Bergonia-Conveniencia BIT (for 

Respondent) and the request for arbitration (for Claimant). This “cannot serve as 

an implied agreement on foreign nationality.” 

35. An implied agreement can also be inferred from the granting of privileges that are 

reserved to foreign investors.28 This inference cannot be made here because 

Bergonian law does not grant any specific privileges to foreign companies,29 and 

Claimant was not treated differently than any national corporation.30 

36. Claimant may try to rely on Bergonia’s Justice Ministry answer to Claimant’s 

letter regarding the compulsory license.  In that answer, the Ministry stated that 

“the compulsory license was issued in conformity with Bergonia’s international 

                                                             
25 Dolzer,at53. 
26 Amerasingue,at 475. 
27 Vincze,at 118. 
28 Cable TV,at¶5.18–5.24. 
29 Clarifications,Q.107. 
30 Clarifications,Q.14,110. 
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obligations.”31  Interpreting this agreement as an implied agreement would be 

inconsistent with the Patent Review Board’s conclusion that “the issuance of the 

compulsory license [was] in conformity with Bergonian Law.”32 (emphasis 

added).  

37. Thus, there is no evidence that Respondent ever agreed, expressly or impliedly, to 

treat Claimant as a national of Conveniencia. 

b. Claimant is not controlled by a foreign company  

38. Claimant controls its own decision-making and is not controlled by a foreign 

company.  

39. Because, “only a genuinely foreign investment should be protected by the ICSID 

mechanism,”33 the requirement of foreign control is an objective requirement that 

must be examined by the tribunal in order to establish jurisdiction.34 

40. This exception “was designated for situations in which the foreign investor had 

established a corporation under the host State’s law”35 particularly in those cases 

in which the host State requires that investment operations are carried out through 

companies organized under local law.36 

41. Bergonia does not require that any investment operations be carried out through 

companies organized under local law.37 Thus, Claimant’s incorporation as a local 

Bergonian company was not based upon any legal requirements set forth in 

Bergonian law and occurred prior to “the existence of Patent No.AZ2005.”38 

                                                             
31 Clarifications,Q.111. 
32 Clarifications,Q.37. 
33 TSA Spectrum,at¶118. 
34 ICSID Commentary,at¶548.TSA Spectrum,at¶139. 
35 ICSID Commentary,at¶500; Dolzer,at 52; Delaume,at 175. 
36 ICSID Commentary,at¶496. 
37 Clarifications,Q.107. 
38 Clarifications,Q.74. 
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Moreover, Claimant was not incorporated solely for the purpose of exploiting the 

patent, as its activities in Bergonia are not limited to.39  

42. Finally, Claimant’s decision-making structure is not dominated by nationals of 

any particular country.40  

c. Should  Tribunal  find  Claimant  is  controlled  by  a  foreign 
company,  that  controlling  party  is  not  subject  to  the 
Convention 

43. Should the Tribunal decide that Claimant is effectively control by a third 

company, it should find that (i) either MedScience or (ii)  Frankensid indirectly 

controls Claimant. This is because “the local company [Claimant] shall be treated 

as having the same nationality as that of its controller.”41 Hence, this Tribunal 

would not have jurisdiction under Article 25(2)(b) ICSID as MedScience is a 

company incorporated in a non-Contracting State (Laputa) and  Frankensid is a 

national of Bergonia.  

(i) If  there  is  foreign  control,  it  is  exercised  by MedScience,  a 
company from a nonContracting State 

44. Even though both shareholders hold equal voting rights, the real control is 

exercised by MedScience, a national of a non-Contracting State.  Thus, this 

Tribunal does not have jurisdiction over the dispute.  

45. As discussed above, Article 25(2)(b) exception requires that a national 

corporation of the Contracting State is effectively controlled by a foreign 

company of another Contracting State.  

46. When determining the existence of foreign control, tribunals consider actual 

control by piercing the corporate veil and also by analyzing indirect control.42 The 

tribunal in Aguas del Tunari established the difference between direct and indirect 

control as follows: 
                                                             
39 Clarifications,Q.77. 
40 Clarifications,Q.75. 
41 Delaume,at 176. 
42 SOABI;TSA Spectrum,at¶114 et seq. 
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[A]n entity that is directly controlled implies that there is no 
intermediary between the two entities, while an entity that is 
indirectly controlled implies that there is one or more intermediary 
entities between the two.43 

47. The SOABI tribunal “took the view that its duty was to establish who had real 

control over the claimant”44; this inquiry led it to conclude that the shareholders 

of Claimant’s direct controller effectively exercised control over the company. 

This view has also been widely supported by scholars.45 

48. This same approach was recently adopted by the tribunal in TSA Spectrum, which 

concluded that in order to determine the existence of foreign control, one should 

look at who the ultimate controller of the domestic company is.46 

49. Tribunals have not limited their analysis to shareholding percentage when 

determining foreign control.  They have looked into elements such as decision-

making structure and effective exercise of control.47 

50. Claimant sis effectively controlled by one of its indirect controllers, MedScience. 

While Claimant is wholly owned by MedX48, a Conveniencian company, MedX 

is controlled in equal shares by MedScience (Laputan corporation, a non-

Contracting State) and Frankensid (a dual national of Amnesia and Bergonia).49 

Both shareholders have equal voting rights and deadlocks are resolved by 

negotiation.50. Thus, the effective controller of both MedX and Claimant is 

MedScience. 

                                                             
43 Aguas del Tunari,at¶236. 
44 Amerasingue,at 474. 
45 Amerasingue,at 235; Vincze,at 119; Delaume,at 178. 
46 TSA Spectrum,at¶¶160&162. The tribunal in African Holding also took into account the indirect 
controller of the investor.  
47 ICSID Commentary,at¶564; Amerasinghe,at¶265. See also Camuzzi International,at 36. 
48 Record,at 20,¶2. 
49 Record,at 20,¶2. 
50 Clarifications,Q.18.  
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51. While it is true that both shareholders hold equal voting rights over MedX, 

Frankensid is employed by MedScience51 and would like to continue in such an 

employment52. This implies that when making decisions regarding MedX and, 

indirectly, Claimant, Frankensid is likely to take the same position as 

MedScience. Thus MedScience exercises the effective control over both 

companies. As MedScience is from a non-Contracting State, this Tribunal would 

not have jurisdiction over the dispute. 

52. Claimant may argue, based on Amco, that it is directly and entirely controlled by 

MedX, a Conveniencian company, and that the search for a foreign controlling 

company must stop at that first level. However, this approach would ignore the 

Claimant’s real controllers. When disregarding the ruling on the Amco case, the 

SOABI tribunal stated that Article 25(2)(b) ICSID does not refer to the nature, 

direct or indirect, of the foreign control and that, therefore, the Amco tribunal had 

no basis in which to announce such a limitation.53 

(ii) If    Frankensid  50%  shares  are  considered  relevant  in  the 
determination  of  Claimant’s  ultimate  controller,  the  result 
would remain the same as he is a national of Bergonia 

53. Even if this Tribunal finds that final control over Claimant is exercised jointly by  

Frankensid and MedScience, the result is the same as  Frankensid is a national of 

Bergonia, the Contracting State party to the dispute.  

54. It is irrelevant that  Frankensid is also a national of Amnesia. If a natural person 

possesses the nationality of the host State concurrently with a nationality of 

another Contracting State, they are excluded from the Convention’s scope of 

application.54 Additionally, it has been stated that 

                                                             
51 Record,at 20,¶4. 
52 Clarifications,Q.18. 
53 SOABI,at¶¶289-290. 
54 ICSID Commentary,at¶440; Dolzer,at 48; British Year Book,at 251, Nelson,at 7. 
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The ineligibility of an investor who also possesses the host State’s 
nationality applies irrespective of which of the several nationalities 
is the effective one.55 

55. This reasoning applies with equal force to the analysis of the nationality of the 

foreign controller of the investor. Because one of Frankensid nationalities is that 

of the Contracting State party to this dispute, he does not fall within the scope of 

the Convention, either as an investor or a foreign controller. 

56. Moreover, if the Tribunal chooses to consider  Frankensid’s Amnesian nationality 

separately, it must also consider that Bergonia and Amnesia have not signed a 

BIT.56 Thus one of the main requirements of Article 25(1) ICSID is not satisfied 

as Respondent has not given any written consent with respect to Amnesia.  

57. Claimant is not, in any scenario, a foreign investor within the meaning of the 

Convention.  

58. For all these reasons, the Tribunal does not have jurisdiction ratione personae. 

3. Claimant  cannot  use Article  6(8)  of  the  BergoniaTertia  BIT  to  claim 
Conveniencian nationality 

59. Article 6(8) of the Bergonia-Tertia BIT provides, 

[A]ny company legally constituted under the applicable laws and 
regulations of a Party or a political subdivision thereof but that, 
immediately before the occurrence of the event or events giving 
rise to the dispute, was an investment of nationals or companies of 
the other party, shall be treated as a national or company of such 
other party in accordance with Article 25(2)(b) of the ICSID 
Convention. 

60. The Bergonia-Conveniencia BIT contains no such provision, but Claimant argues 

Article 6(8) applies to Claimant anyway, because the Bergonia-Convenienica BIT 

does contain a most-favored-nation clause prohibiting either Contracting State 

from according  

                                                             
55 Ibid. at¶444; Champion Trading,at¶3.4.2. 
56 Clarifications,Q.55. 
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treatment less favourable than it accords to investments of its own 
investors or to investments of investors of any third State. 

61. Claimant is incorrect.  (a) The terms of the MFN clause do not apply to a 

company in Claimant’s position.  (b) Even if the terms of the MFN clause were to 

apply to Claimant, the MFN clause could not reach a dispute resolution provision 

like Article 6(8).  (c) Even if the MFN clause could reach dispute resolution, the 

MFN clause could not reach Article 6(8) Bergonia-Tertia BIT. (d) Even if the 

MFN clause could reach Article 6(8), Respondent could invoke Bergonia-Tertia 

BIT Article 1(2) to deny Claimant the benefits of Article 6(8). 

a.   The terms of the MFN clause do not apply to Claimant 

62. Article 3(1) Bergonia-Conveniencia BIT ensures each Contracting State will 

provide “treatment no less favourable” to “investments in its territory owned or 

controlled by investors of the other Contracting State.”57  But, according to the 

BIT’s definitions, Claimant is not an investment.  Article 1(1) enumerates five 

distinct investment types, of which only one in any way describes Claimant: 

“shares of companies and other kinds of interest in companies.”  It is true that the 

list of investment types in Article 1 is open-ended, but Article 1(3) forecloses the 

possibility that the list could include Claimant itself, as a company.  This is 

because Article 1(3) subsumes all of Respondent’s and Conveniencia’s companies 

under the definition of “investor.”  The term “investor” means 

(a) in respect of the Democratic Commonwealth of Bergonia: 

… 

- any juridical person as well as any commercial or other company 
or association with or without legal personality having its seat in 
the territory of the Democratic Commonwealth of Bergonia, 
irrespective of whether or not its activities are directed at profit, 

(b) in respect of the Sultanate of Conveniencia: 

… 

                                                             

57 (emphasis added) 
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- any juridical person having its seat in the territory of the 
Sultanate of Conveniencia in accordance with its laws[.]58 

63. Thus, Article 3(1) Bergonia-Conveniencia provides MFN treatment not to 

Claimant itself but only to Claimant’s parent company’s “shares” or “other kinds 

of interest in” Claimant.  But Article 6(8) of the Bergonia-Tertia BIT, which 

Claimant seeks to invoke via the Bergonia-Conveniencia BIT’s MFN clause, 

applies not to “shares” or to “interest,” but to an actual “company,” which the 

Bergonia-Tertia BIT defines as “any kind of corporation, company, association, 

partnership, or other organization[.]”59 

64. Claimant can do no better with Bergonia-Conveniencia BIT Article 3(2). 

Claimant is not an “investor” of Conveniencia, because it is not a “juridical 

person having its seat in the territory of the Sultanate of Conveniencia in 

accordance with its laws[.]”60  Rather, Claimant is an “investor” of Respondent, 

because it is a “juridical person [or] commercial or other company or association 

with...legal personality having its seat in Bergonia[.]”61 Claimant is thus a 

domestic “investor.”  But, of course, the MFN clause here does not protect 

domestic investors: it applies to “investors of the other Contracting State,”62 i.e., 

Conveniencia. 

65. Claimant may point out that the Siemens tribunal concluded that, “for purposes of 

applying the MFN clause, there is no special significance in the differential terms 

investor or investments in the treaty.”63  That reasoning does not quite fit here, as 

the definition section and MFN clause of the Bergonia-Conveniencia BIT clearly 

distinguish between “investor” and “investment.” More appropriate is reasoning 

of the RosInvest tribunal, which drew a sensible distinction between MFN 

protection of “investors” and MFN protection of “investments,” where treaties 

                                                             

58 Bergonia‐Conveniencia BIT,Article1(3). 
59 Bergonia‐Tertia BIT,Article1(1)(a)(ii). 
60 Bergonia‐Conveniencia BIT,Article1(3)(b). 
61 Bergonia‐Conveniencia BIT,Article1(3)(a). 
62 Bergonia‐Conveniencia BIT,Article3(2). 
63 Siemens,at¶92. 
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make such a distinction in express terms.64  As the RosInvest tribunal rightly 

observed, dispute resolution provisions naturally pertain to “investors,” since they 

are procedural rights.65   

b.   Even if the terms of the MFN clause were to cover Claimant, 
MFN clauses cannot reach dispute resolution provisions like 
Article 6(8) 

66. Many tribunals have held that MFN clauses do not reach dispute resolution 

provisions without evidence of the contracting states’ intention for that outcome.66  

In two of those awards, the tribunals set a high threshold for that evidence: in one, 

the language of intent had to be “clear,”67 and in the other the intention to be 

“clearly and unambiguously expressed.”68  Indeed, even where a BIT’s MFN 

provision includes seemingly unambiguous language such as “In all matters 

covered by the present Treaty . . .” a tribunal has rejected the position Claimant 

takes here.69  Notably, the Bergonia-Conveniencia MFN clause does not contain 

such broad language.70 

67. Telenor noted several compelling policy reasons to preclude the incorporation of 

dispute resolution provisions via MFN, in the absence of clear treaty language to 

the contrary: such incorporation would entail a risk of treaty shopping,71 

contribute to uncertainty in investment law,72 and override state control over 

international dispute resolution.73   

68. Even tribunals that have applied MFN provisions to dispute resolution clauses 

have limited their holdings.  In AWG, the tribunal distinguished the BIT before it 

                                                             

64 See RosInvest,at¶128. 
65 See Id. 
66 Plama,at¶204; Salini,at¶118; Telenor,at¶91.  See also Berschader,at¶180 (finding “little room for 
any general assumption that the contracting parties to a BIT intend an MFN provision to extend to 
the dispute resolution clause”). 
67 Telenor II,at¶91. 
68 Plama,at¶204. 
69 Wintershall II,at¶186 (citing Berschader,at¶¶179, 181). 
70 Bergonia‐Conveniencia BIT, Article 3. 
71 Telenor II,at¶93 
72 Telenor II,at¶94 
73 Telenor II,at¶95. 
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from the one in Plama, where the tribunal had rejected MFN application to 

dispute resolution.  In distinguishing the two BITs, the AWG tribunal specifically 

referenced two features present in the Bergonia-Conveniencia BIT.  First, the 

tribunal noted the BIT in Plama lacked the phrase “In all matters governed by this 

agreement.”74  As mentioned, the Bergonia-Conveniencia BIT also lacks this 

phrase.75  Second, the AWG tribunal noted the more favorable provision in Plama 

would produce a “radical effect” on the treaty, i.e., replacing one set of dispute 

settlement provisions with another.76  On the other hand, the BIT before the AWG 

tribunal would simply remove a procedural requirement from a dispute resolution 

process to which the claimant already had access.77 

69. Similarly, the National Grid tribunal sympathized with the “concern that MFN 

clauses not be extended inappropriately” and admitted it was “evident that some 

claimants may have tried to extend an MFN clause beyond appropriate limits.”78  

The National Grid tribunal cited two examples of such inappropriate extension: a 

claimant’s seeking “to include an umbrella clause where the basic treaty had 

none”79 and a claimant’s “attempt to create consent to ICSID arbitration where 

none existed.”80  The National Grid tribunal favored the claimant because the 

third-party treaty provision at issue was not so extreme.  Within a dispute 

resolution procedure already present in the base treaty, the claimant merely 

wanted to waive one step. 

70. With respect to dispute resolution access, the third-party treaty provision here is 

not simply more problematic than the provisions National Grid and AWG 

approved.  It is more radical even than the cases National Grid distinguished.  

Importation of an umbrella clause expands a tribunal’s jurisdiction ratione 

materiae, and importation of ICSID rules changes the procedures by which a 

                                                             

74 AWG,at¶65 (quoting Argentina‐Spain BIT). 
75 See Bergonia‐Conveniencia BIT, Article 3. 
76 AWG,at¶65. 
77 AWG,at¶65. 
78 National Grid,at¶92. 
79 National Grid,at¶91. 
80 National Grid,at¶92. 
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tribunal operates, but in both cases claimant already has access to some form of 

international dispute resolution.  The provision Claimant here attempts to import 

would grant access to an entirely new class of claimants so as to facilitate the kind 

of treaty-shopping over which Telenor expressed concern.  

c. Even  if  the  MFN  clause  could  reach  dispute  resolution 
clauses,  this  MFN  clause  could  not  reach  the  Bergonia
Tertia BIT, because it was signed before the base BIT 

71. According to the Berschader tribunal, “[i]t is universally agreed that the very 

essence of an MFN provision in a BIT is to afford investors all material protection 

provided by subsequent treaties[.]”81  The principle that an MFN clause can 

incorporate only provisions from subsequently concluded treaties makes eminent 

sense.  If an MFN clause could reach all of a state’s investment treaties, then all 

the state’s treaties would look the same.  States would not bother to differentiate 

among treaty partners if provisions from existing treaties could be overridden by 

more favorable clauses from other treaties.  Thus, some treaties must not be 

susceptible to alteration by MFN clauses. 

72. It would not make sense for future treaties to be out of MFN clauses’ reach.  

Contracting states have no way of knowing which provisions will comprise future 

treaties, and so the MFN clause ensures equal treatment regardless of whether 

changing norms lead to the creation of new provisions and regardless of whether 

states attempt to treat subsequent partners preferentially, perhaps for political 

reasons.  But past treaties are a different matter.  The elements of these treaties 

should be common knowledge to contracting states, and as such these elements 

likely will form the basis for negotiations.  States therefore can protect against 

unfavorable past provisions by leaving them out, and they can take advantage of 

favorable past provisions by including them.  

73. The Bayindir tribunal was therefore wrong to say that the sequence in which two 

treaties were signed does not necessarily determine whether an MFN clause 

                                                             

81 Berschader,at¶179 (emphasis added). 
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applies.82 Respondent and Conveniencia completed their treaty merely five 

months after Respondent had completed its treaty with Tertia.83  It is reasonable to 

expect Respondent discussed both with Tertia and with Conveniencia the issue of 

foreign companies incorporated locally.  But whereas the Bergonia-Tertia BIT 

specifically provides for such companies’ access to dispute resolution, the 

Bergonia-Conveniencia BIT contrarily provides for completely separate 

definitions of “investor,” based on the nationality of the company.  The evidence 

is strong that Respondent and Conveniencia considered and rejected a provision 

analogous to Article 6(8) Bergonia-Tertia BIT. 

d.  Even if the MFN clause could reach Article 6(8) Bergonia- 
Tertia BIT, Respondent could invoke Article 1(2) Bergonia-
Tertia BIT to deny Claimant the benefit of Article 6(8). 

74. Article 1(2) of the Bergonia-Tertia BIT reads,  

Each Party reserves the right to deny to any company the 
advantages of this Treaty if nationals of any third country control 
such company and. 

Respondent  can  therefore  deny  Claimant  the  advantages  of  Article  6(8) 

because  (i)  Article  6(8)  is  inherently  limited  by  Article  1(2);  and  (ii)  the 

company is controlled by nationals of a third country, namely, Laputa. 

(i) Article  6(8)  BergoniaTertia  BIT  is  inherently  limited  by 
Article 1(2) BergoniaTertia BIT 

75. As McNair has stated, a clause incorporated by MFN clause can be limited by 

“inherent elements” of the clause.84  In this instance, Article 1(2) Bergonia-Tertia 

BIT applies to the entire BIT and is thus an inherent limitation on Article 6(8). 

 

 

                                                             

82 Bayindir,at¶160. 
83 Compare Article 12(4) Bergonia‐Conveniencia BIT with Article 13 Bergonia‐Tertia BIT. 
84 McNair,at 287. 
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(ii) Claimant  is  controlled  by  nationals  of  a  third  country, 
namely, Laputa. 

76. Claimant falls within the terms of Article 1(2), because Claimant is controlled by 

nationals of a third party.  Namely, Claimant is controlled by MedScience, a 

national of Laputa. 

77. For all the foregoing reasons, Claimant cannot invoke Article 6(8) Bergonia-

Tertia BIT. 

B. This tribunal does not have jurisdiction ratione materiae because 
Claimant’s exploitation of Patent No.AZ2005 is not an investment  

78. As discussed in paragraph [##] the jurisdiction of the Tribunal is dependent upon 

the fulfillment of the jurisdictional requirements of both the Convention and the 

Bergonia-Conveniencia BIT. As stated in the recent ICSID case of Malaysian 

Historical Salvors: 

[U]nder the double barreled test, a finding that the Contract 
satisfied the definition of investment under a BIT would not be 
sufficient for this Tribunal to assume jurisdiction, if the Contract 
failed to satisfy the criterion of an investment within the meaning 
of Article 25.85 

79. The tribunal in CSOB v Slovakia86 established the relevant inquiry as follows:  

[A] twofold test must therefore be applied…whether the dispute 
arises out of an investment within the meaning of the Convention 
and, if so, whether the dispute relates to an investment as defined 
in the Parties’ consent to ICSID arbitration.87 

80. The Tribunal does not have jurisdiction to hear this dispute because (1) Patent 

No.AZ2005 is not a protected investment under Article 25(1) ICSID, and (2) 

consent between the parties under Article 1(1) Bergonia-Conveniencia BIT will 

not suffice to bring a dispute within the ICSID jurisdiction. 

                                                             
85 Malaysian Historical Salvors,at¶55. See also Dolzer,at 61. 
86 CSOB v Slovakia. 
87 CSOB v Slovakia,at¶68. 
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1.   Patent No.AZ2005 is not a protected investment under Article 
25(1) ICSID 

81. Article 25(1) ICSID provides that ICSID jurisdiction extends to “any legal dispute 

arising out of an investment”. The term “investment” is not defined under Article 

25(1).” 

82.  The applicable criteria for finding an investment under Article 25(1) is set out in 

the Salini88 award as interpreted by Joy Mining.89 This test embodies the 

“objective approach”90 by stipulating a number of characteristics of an investment 

needs.  

83. This Tribunal should apply the Salini test because the analytical approach it 

establishes has been reaffirmed by a significant and important pedigree of cases.91 

As Dolzer states: 

ICSID jurisprudence [is] based on the understanding that the four 
criteria set forth by academic commentators... are considered to be 
embodied in Article 25...The application of these criteria is now 
generally referred to as the Salini test.92  

84. The Salini test requires the “investment” to possess the following four distinct 

characteristics: a contribution in money or other assets, a certain duration, an 

element of risk and an operation that makes a contribution to the host State. 

Phoenix suggests an expansion of the Salini test by adding two factors – that the 

assets are invested in accordance with the laws of the host State and the assets are 

invested bona fide.93 

85. The “objective” approach is more desirable because of its ability to generate 

consistency, in contrast to a “subjective”94 definition of an investment.  

                                                             
88 Salini.  
89 Joy Mining.  
90 Weiler,at p53, see also Malik at 12. 
91 Fedax, Salini, Joy Mining, Phoenix. See also Dolzer,at 68.  
92 Dolzer,at 68. 
93 Phoenix,at¶114. 
94 Weiler,at 53. 
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86. Respondent acknowledges that the addition elements identified by Phoenix are 

met However, (a) the exploitation of the Patent does not demonstrate a 

contribution in money or other assets by Claimant, (b) the Patent is not of a 

certain duration, (c) the exploitation of the Patent does not involve an element of 

risk undertaken by Claimant and (d) the exploitation of the Patent fails to satisfy 

“the contribution to the host State” criterion. 

a. The  exploitation  of  the  Patent  does  not  demonstrate  a 
contribution in money or other assets by Claimant 

87. Claimant has not made a contribution in money or other assets to Bergonia. Any 

“significant financial resources or transfer of know how, equipment, and 

personnel will count” for the purposes of demonstrating a contribution.95 Three 

actions relate to the Claimant’s operations in Bergonia. First, the introduction of 

the IP right into Bergonia; second, Claimant’s registration of the IP right; and 

third, Claimant’s exploitation of the Patent. 

88. Respondent does not dispute that the IP right is an asset which is later given 

formal protection under Patent No.AZ2005. However, the research and 

development costs of the drug were not borne by Claimant, but rather by 

MedScience.96 Thus, although the introduction of the IP right is a contribution of 

an “other asset”, this is not a contribution made by Claimant but by MedScience.  

89. Even if the Tribunal does not accept the above argument, Claimant cannot show 

the “regularity of profit and return”97 which should follow from such a 

contribution. This in turn diminishes the saliency of Claimant’s contribution 

claim. Although Respondent does not dispute that Claimant licensed BioLife to 

utilize Patent No.AZ2005 after the Patent was granted98 and received a royalty 

from BioLife,99 this was only over a period of two years. Since then Claimant has 

                                                             
95 Dolzer,at68.See also,Bayindir,¶131;Saipem,¶100.  
96 Clarifications,Q105. 
97 Joy Mining. 
98 Record,at20,¶6. 
99 Clarifications,Q12. 
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refused to renew the license, and until the compulsory license, no other company 

had exploited this Patent. 

90. While Claimant may have paid a nominal sum to get the IP right formally 

registered and protected in the form of a patent100, this demonstrates only a 

minimal contribution of money on the part of Claimant. To claim that the Salini 

criterion is satisfied on the basis of patent application filing fee, is wholly 

untenable argument. This is because the size of this contribution is in no way 

comparable to those found in Phoenix, Salini, and Joy Mining. For example in 

Phoenix, the claimant paid $334,500 for the companies and invested a further 

$1.37 million in its host State’s subsidiaries over five years to cover operating 

expenses.101 To admit this payment as a financial contribution would undermine 

the Salini test as a whole.  

91. Even if the Tribunal finds that Claimant did contribute an asset in the form of 

introducing the IP right into Bergonia, Claimant still does not satisfy the other 

criteria of the Salini test.  

b. The Patent is not of a certain duration  

92. The duration criteria generally requires that the investment project be carried out 

over a period of at least two years.102 If the above argument is accepted, this 

follows that there is no real contribution of money/other assets by Claimant and 

the purported investment cannot be of any duration. However, if it is found, that 

Claimant does indeed own the Patent, then Respondent acknowledges that the 

duration element is satisfied.  

c. The exploitation of the Patent does not involve an element of 
risk 

93. Claimant has not assumed any risk with respect to Patent No.AZ2005. This is 

because Claimant did not contribute any initial capital outlay as MedScience paid 

                                                             
100 Record,at 20, ¶ 5. 
101 Phoenix, ¶ 118.  
102 Phoenix, ¶124; see also Jan de Null/Dredging International v Egypt, ¶ 93 – 96.  
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for the research and development costs of the potentially valuable IP right. This 

right was later assigned to MedX by MedScience in exchange for shares in MedX. 

103  Record indicates that this right was later simply assigned to Claimant by 

MedX.104 This means that even if Claimant’s application for the patent was 

unsuccessful, Claimant did not stand to lose money/other assets. Furthermore, 

Claimant did not assume a degree of risk greater than the “ordinary commercial 

risks” normally assumed by a company in that line of business.105 

d. The exploitation of the Patent by the Claimant fails to satisfy 
the contribution to the host State criteria   

94. The requirement of making a contribution to the host State is contentious. One 

line of authority states that Claimant’s operation needs to make a contribution to 

the economic development of the host State. The second line of authority suggests 

that Claimant’s operation needs to make a contribution to the economy of the host 

State in the sense that it is required to undertake an economic activity. The first 

formulation is superior. However, applying either test, Claimant’s operation does 

not satisfy the contribution criterion.  

i. Claimant fails to show a contribution to the economic 
development of the host State 

95. The first line of authorities106 demands that Claimant makes a contribution to the 

economic development of the host State. This is exemplified by the case of 

Mitchell107 and is supported by the compelling dissent by Judge Mohamed 

Shahbuddeen in Malaysian. 

96. This formulation also requires the operation to make a significant or substantial 

contribution to the economic development of the host State.108 Similarly, the 

justifications for this requirement is highlighted in the compelling dissent by 

                                                             
103 Clarifications,Q.74. 
104 Clarifications,Q.74. 
105 Malaysian,at¶21. 
106 Salini;Joy Mining;Mitchell;Saipem. 
107 Mitchell. 
108 Joy Mining. 
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Judge Mohamed Shahbuddeen in Malaysian.  Here he states that in light of the 

Vienna Convention109, a requirement of substantial or significant economic 

contribution should be read into the Salini test, because: 

Is it the law that an infinitesimally small development suffices to 
convert the whole outlay into an ICSID investment which is 
designed to foster the economic development of the state? I have 
no doubt that the law is not to that effect.110  

Thus the relevant test is whether or not Claimant’s operation makes a substantial 

or significant contribution to the economic development of the host State. 

97. If Claimant does not make a substantial or significant contribution to the 

economic development of Bergonia. Claimant is a purely commercial entity 

whose exploitation of its Patent before the compulsory license was limited to its 

own production and one license agreement extending for two years with BioLife. 

Even after the issuance of the compulsory license, the Patent was being exploited 

by no more than six companies. This does not demonstrate a significant or 

substantial contribution to the economic development of Bergonia. Furthermore, 

the exploitation of Patent No.AZ2005 was purely intended for the enrichment of 

Claimant and not remotely connected with the economic development of the host 

State. The importance of this is confirmed by Judge Shahbuddeen in his dissent in 

Malaysian  

[I]t is difficult to see how a purely commercial entity, intended only for 
the enrichment of its owners and not connected with the economic 
development of the host State, is entitled to bring before ICSID a dispute 
concerning an investment in the host State.111 

This is confirmed by Schreuer who states that “it was always clear that ordinary 

commercial transactions would not be covered by the Centre’s jurisdiction.”112  

 

                                                             
109 Article 31(1) Vienna Convention. 
110 Malaysian, ¶ 36. 
111 Malaysian, dissent by Judge Mohamed Shahbuddeen ¶ 21. 
112 ICSID Commentary, p. 125.  
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 ii.   Claimant also fails to show a contribution to the economy 
of the host State 

98. The second formulation of the contribution suggests an alternative test in which 

the Claimant is required to show a contribution to the economy of the host 

State.113 This presumptive contribution is articulated in Phoenix:  

[C]ontribution to the economy of the host State is inherent in the 
mere concept of investment as shaped by the elements of 
contribution/duration/risk and should therefore in principle be 
presumed. 114 

However, this presumption cannot apply because Claimant has not proved the 

elements of contribution, duration and risk. Thus Claimant has not satisfied the 

contribution criterion under this formulation. 

iii. Under either  formulation, Claimant  fails  to demonstrate 
contribution to the host State because this requirement is 
a jurisdictional criterion 

99. The fact that Claimant fails to demonstrate a contribution to the host State under 

either criterion is fatal towards the finding of an investment because of the 

jurisdictional nature of this requirement. “Jurisdictional” means that it is 

absolutely necessary to the finding of an investment, to satisfy this criteria. This is 

affirmed by an analysis of the case law, and a consideration of the theoretical 

rationale which underpins this approach.  

100. First, cases such as Salini115, affirm the importance of this requirement. The 

annulment Committee in Mitchell also explicitly cited with approval the statement 

of Schreuer in which he regarded a contribution to the economic development of 

the host State as the “only possible indication of an objective meaning of the term 

investment.”116 In addition, a powerful dissent by Judge Shahbuddeen in 

Malyasian, states that: 

                                                             

113 Phoenix; Malaysian. 
114 Phoenix ¶ 85, see also Sedelmayer ¶ 224. 
115 Salini, ¶ 81. 
116 Mitchell ¶ 31. 
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Economic development of the host State is a condition of an ICSID 
investment. If it is not, there is nothing to separate an ICSID 
investment from any other kind of investment.117    

Therefore Claimant’s operation needs to satisfy this element in order to be 

considered an investment.  

101. Second, although “investment” is not defined under Article 25(1), it does not give 

total discretion to the parties to define for themselves what disputes they are 

willing to submit to ICSID.118 For example, Phoenix cites transactions such as a 

dowry or a sale of goods that fall outside the definition of investment.119 Thus 

logically there needs to be an “outer limit” to this definition of investment. It is 

submitted that the requirement to make a contribution to the host State constitutes 

this “outer limit”.  

102. Claimant’s exploitation is not an investment under Article 25(1) because Claimant 

fails to satisfy the jurisdictional criterion of contribution to the host State. This is 

one of several criterion, although ostensibly the most important one, which is not 

satisfied under the Salini test. The Salini requirements are “cumulative 

requirements [where] if one of them is unfulfilled, the [entire] transaction does 

not constitute an ICISID investment.”120 

2.   Consent  between  the  parties  under  Article  1(1)  Bergonia
Conveniencia BIT will not suffice to bring a dispute within the 
ICSID jurisdiction 

103. Although Article 1(1) Bergonia-Conveniencia BIT expressly includes “patents” 

under its definition of investment, this is not sufficient to bring a dispute within 

ICSID jurisdiction. The tribunal in Joy Mining expressly stated that:  

The parties to a dispute cannot by contract or treaty define as 
investment for the purpose of ICSID jurisdiction, something which 
does not satisfy the objective requirements of Article 25 of the 

                                                             
117 Malaysian, dissent by Judge Mohamed Shahbuddeen at¶30. 
118 Phoenix,at¶82. 
119 Phoenix,at¶82. 
120 Mitchell, Malaysian Historical Salvors, see also Weiler, ¶70. 
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Convention. Otherwise Article 25 and its reliance on the concept 
of investment…would be turned into a meaningless provision.121 

Indeed “[w]hile consent of the parties is an essential prerequisite for the 

jurisdiction of the Centre, consent alone will not suffice to bring a dispute within 

the jurisdiction.”122 

104. Thus, even if Claimant’s operation constitutes an investment under the Bergonia-

Conveniencia BIT, this does not mean that Claimant can claim automatic 

jurisdiction under ICSID. As we have established above, the fact that Claimant’s 

operation does not fall within Article 25(1) means that the inclusion of the 

“patents” in the Bergonia-Conveniencia BIT is irrelevant. 

105. This Tribunal does not have jurisdiction ratione materiae because Claimant’s 

operation in Bergonia does not constitute investment under Article 25(1) and 

consequently cannot jurisdiction over this dispute.  

C. This  Tribunal  lacks  jurisdiction  because  Claimant  did  not 
pursue amicable settlement  

106. Article 10 Bergonia-Conveniencia BIT requires the parties to settle the dispute 

“as far as possible…amicably” within a “period of three month from the date of 

receipt of request for settlement”. The jurisdictional nature of this precondition is 

affirmed in tribunal awards.123 Giving jurisdictional effect to amicable settlement 

provisions is also consonant with the purpose of the clause by strengthening the 

requirement for parties to attempt friendly negotiations before resorting to formal 

dispute resolution.  

107. The proceedings for the issuance of the compulsory license started on 1 June 

2007, and the license was finally issued on 1 November 2007124. The request for 

arbitration was registered by ICSID on 1 November 2008125, i.e. a year later.  

                                                             
121 Joy Mining, ¶ 50. 
122 Report of the Executive Directors of the World Bank.  
123 Enron & Ponderosa; Goetz. 
124 Record,at 20, ¶ 8. 
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108. This Tribunal lacks jurisdiction because Claimant has not pursued amicable 

settlement in the form required by Article 10(2). Most importantly, Claimant has 

not made a request for settlement as required by Article 10(2). Respondent does 

not dispute that Claimant filed an appeal and raised objections before the 

Bergonian IP Office’s Patent Review Board. However the objections are in the 

form of a letter which merely makes reference to Article 10(2) Bergonia-

Conveniencia BIT,126 but does not make a request for settlement. Furthermore, the 

parties have not signed any agreement or engaged in direct negotiations.127 

Claimant has not pursued amicable settlement and, hence, the Tribunal does not 

have jurisdiction to hear this case. 

                                                                                                                                                                                     
125 Record,at21.  
126 Clarifications,Q.111.  
127 Clarifications,Q.12.  
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PART TWO: MERITS 

109. Respondent has not breached any of its obligations under the Bergonia-

Conveniencia BIT. Specifically, (I) Respondent did not unlawfully expropriate 

Claimant’s investment; (II) Respondent has upheld its duty to provide Claimant 

“fair and equitable treatment”; and (III) Respondent has not impaired Claimant’s 

investment through arbitrary or discriminatory measures. 

I. RESPONDENT  DID  NOT  UNLAWFULLY  EXPROPRIATE  CLAIMANT’S 
INVESTMENT 

110. Article 4(2) of the Bergonia-Conveniencia BIT provides 

[I]nvestments by investors of either Contracting State shall not 
directly or indirectly be expropriated, nationalized or subjected to 
any other measure the effects of which would be tantamount to 
expropriation or nationalization (hereinafter referred to as 
“expropriation”) [emphasis added]. 

111. Respondent did not unlawfully expropriate Claimant’s investment because (A) 

Respondent’s issuance of a compulsory license does not constitute an 

expropriation within the meaning of Article 4(2) Bergonia-Conveniencia BIT; (B) 

even if Respondent’s grant of a compulsory license is an expropriation 

Respondent complied with the conditions established in Articles 4(2) and 4(3) 

Bergonia-Conveniencia BIT. (C) Article 31 TRIPS is not applicable law in this 

investment dispute. In any event, (D) Respondent complied with Article 31 

TRIPS. 

A. Respondent Did Not Expropriate Claimant’s Investment 

112. Respondent (1) did not directly (2) or indirectly expropriate Claimant’s 

investment; and (3) Claimant’s invocation of the MFN clause of the Bergonia-

Conveniencia BIT precludes the Tribunal from treating compulsory licensing as 

expropriation. 
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1. Respondent  Did  Not  Directly  Expropriate  Claimant’s 
Intellectual Property 

113. While Claimant may argue that Respondent directly expropriated its investment 

when it issued the compulsory license, this cannot be considered a direct 

expropriation. Direct expropriation involves the de jure transfer of title and 

physical possession of the property from an investor to the state.128 The investor is 

deprived of its property rights and the state acquires these rights.129 

114. A compulsory license does not result in a de jure transfer of the legal title.130 

Claimant is still the owner of the patent. It maintains title to the property, and the 

option to commercialize the product, albeit non-exclusively.131 Respondent did 

not acquire any right and particularly did not become the patent owner by issuing 

the compulsory license. 

115. Respondent’s issuance of the compulsory license, thus, cannot be considered a 

direct expropriation. 

2. Respondent  Did  Not  Indirectly  Expropriate  Claimant’s 
Intellectual Property 

116. Claimant might also argue that Respondent has indirectly expropriated its patent. 

However, as the tribunal held in Feldman, “not every business problem 

experienced by a foreign investor is an indirect ...expropriation nor does the 

protection under the treaty cover commercial risks.”132 

117. While there is no clear-cut definition of indirect expropriation,133 recent awards 

have framed the inquiry whether an indirect expropriation has occurred by 

evaluating a number of different factors.  

                                                             
128 Dolzer,at92. 
129 Newcombe/Paradell,at324. 
130 Gibson,at 18; Seelig,at8. 
131 Vadi,at518. 
132 Feldman,at¶102. 
133 OECD,at3; McLachlan,at¶8.75. 
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118. Respondent did not indirectly expropriate Claimant’s intellectual property for the 

following reasons: (a) Respondent’s purpose for granting the compulsory license 

constitutes a legitimate exercise of regulatory state powers; (b) Respondent’s 

grant of a compulsory license did not totally or substantially deprive Claimant of 

the use, enjoyment, and control of its patent; (c) Respondent’s grant of a 

compulsory license has no significant adverse effect upon the economic benefit 

and value of Claimant’s patent; (d) Respondent’s grant of a patent right has not 

created reasonable and legitimate expectations on the part of Claimant; and (e) the 

temporary nature of Respondent’s grant of the compulsory license precludes the 

finding of an expropriation. 

a. Respondent legitimately exercised its regulatory powers by 
granting the compulsory license 

119. Generally, the right of a state to regulate and even to expropriate and cause 

economic damage in the public interest is not disputed under international law.134 

As Brownlie has stated, “state measures, prima facie a lawful exercise of powers 

of governments, may affect foreign interests considerably without amounting to 

expropriation.”135  

120. This general rule of international law has been endorsed by a majority of 

investment tribunals that take into account the purpose pursued by a host state 

when ascertaining whether an indirect expropriation has occurred.136 According to 

the tribunal in Methanex, “as a matter of general international law, a non-

discriminatory regulation for a public purpose...is not deemed expropriatory.”137 

Similarly, the tribunal in Saluka held that “the principle that a State does not 

commit an expropriation and is thus not liable to pay compensation to a 

dispossessed alien investor when it adopts general regulations that are ‘commonly 

                                                             
134 Tecmed,at¶119;LG&E,at¶195;Saluka, Partial Award,at¶255;OECD,at1;Brownlie,at509; 
Sornaraja,at283; Vadi,at518;Seelig,at8. 
135 Brownlie,at509. 
136 Methanex, IV D ¶7; Saluka at¶255;Lauder,¶198; LG&E,¶194; Tecmed,¶122; Oscar Chinn,at 
4; Sea Land,at166. 
137 Methanex, IV D at¶7. 
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accepted as within the police power of States’ forms part of customary 

international law today.”138 The tribunal in Lauder explicitly held that “[p]arties 

to [the Bilateral] Treaty are not liable for economic injury that is the consequence 

of bona fide regulation within the accepted police powers of the State.”139 

Tribunals have even decided to exclusively rely upon the intention of the 

government in order to determine whether a government’s conduct amounted to 

an indirect expropriation.140  

121. Respondent has authorized a compulsory license in order to address the problem 

of obesity in its population.141 Obesity is a leading preventable cause of death 

worldwide and one of the most serious public health concerns of the 21st 

century.142 It afflicts more than one-third of Respondent’s population,143 and 

many related health problems have afflicted the population as a result.144 These 

include cancer, heart disease, diabetes mellitus, hypertension, gallbladder disease, 

and osteoarthritis.145 The adverse impact of obesity upon Respondent’s economy 

is felt by individuals, corporations, and the government alike and can only be 

described in the words of the WHO as disastrous.146 In fact the medical needs 

have intensified since Claimant terminated its license with BioLife.147  

122. In light of Claimant’s refusal to license its patent for use as an anti-obesity 

drug,148 and its limited direct sales of anti-obesity drugs,149 Respondent has issued 

a compulsory license in order to (1) determine whether empirical evidence 

supports early studies predicting this drug’s efficacy150 and (2) determine whether 

                                                             
138 Saluka at¶255. 
139 Lauder,¶198. 
140 CCL,at173. 
141 Record,at20,¶7. 
142 Barness et al.,at3016. 
143 Clarifications,Q.65. 
144 Clarifications,Q.40. 
145 WHO,at46-60. 
146 Id. 
147 Clarifications,Q.26. 
148 Clarifications,Q.42. 
149 Clarifications,Q.19. 
150 Clarifications,Q.66&26. 
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the compulsory license will provide access to the drug sufficient to resolve the 

obesity problem.151 

123. Respondent has set a specific license period of 48 months in which to achieve 

these goals.152 Claimant cannot plausibly call this period unreasonable when, 

nearly two years after issuance,153 the extent of the license’s impact remains 

uncertain due to insufficient data.154 

124. Claimant may decide to argue that the public health concerns which motivated 

Respondent’s decision to grant the compulsory license are irrelevant. However, as 

shown above, this argument fails to take appropriate account of both general 

international law and international investment jurisprudence. 

125. The growing investment jurisprudence in this field is also reflected in recent state 

practice. The US-Free Trade Agreements with Australia,155 Chile,156 Central 

America,157 Morocco158 and the US model BIT159 explicitly provide that “except 

in rare circumstances, non-discriminatory regulatory actions by a Party that are 

designed and applied to protect legitimate public welfare objectives, such as 

public health ...do not constitute indirect expropriations” [emphasis added]. 

126. Accordingly, Respondent’s purpose for granting of the compulsory license 

constitutes a legitimate exercise of regulatory state power and not an indirect 

expropriation. 

 

                                                             
151 Clarifications,Q.66. 
152 Id. 
153 Record,at20,¶8. 
154 Clarifications,Q.67. 
155 US-Australia FTA, Annex 11-B, Article 4(b). 
156 US-Chile FTA, Annex 10-B. 
157 US-Central America FTA, Annex 10-C. 
158 US-Morocco FTA, Annex 10-B. 
159 US model BIT, Annex B, Article 4(b). 
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b. Respondent’s grant of a  compulsory  license did not  totally 
or substantially deprive Claimant of the use, enjoyment, and 
control of its patent 

127. The analysis of level of total or substantial deprivation was endorsed by the 

tribunal in CMS.160 A similar position was adopted by the tribunals in 

Metalclad,161 CME,162 and Pope & Talbot.163 This requirement of total or 

substantial deprivation must lead to the conclusion that there is no expropriation if 

the investor still retains control over the overall investment even though it might 

have been deprived of specific rights attached thereto.164 A mere restriction on or 

interference with property rights does not constitute a total or substantial 

deprivation.165 

128. Claimant retains overall control over Patent No.AZ2005. In particular, Claimant 

retains the right to license to other companies under reasonable commercial terms 

and to sell its products in Bergonia.166 

129. Respondent’s grant of the compulsory license, thus, does not totally or 

substantially deprive Claimant of the use, enjoyment, and control of its patent.  

c. Respondent’s  grant  of  a  compulsory  license  only  has  an 
insignificant adverse effect upon  the economic benefit and 
value of Claimant’s patent 

130. It is generally recognized that the adverse economic effect caused by the 

compulsory license is directly dependent upon the compulsory license’s terms.167 

These include the scope and duration of the license, the parties authorized by the 

                                                             
160 CMS, Award,at¶262. 
161 Metalclad I,at¶103. 
162 CME,at¶688. 
163 Pope & Talbot,at¶102. 
164 CMS,at¶¶263, 264; Enron,at¶245; Feldman,at¶¶142, 152; Occidental,at¶89; PSEG,at¶278. 
165 Pope & Talbot,at¶99; OECD,at 1. 
166 Clarifications,Q.19. 
167 Gibson,at23. 
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government to make use under the license, and any remuneration to be paid to the 

investor.168 

131. Respondent issued the compulsory license for only 48 months.169 This period is 

reasonable as, nearly two years after issuance,170 the extent of the license’s impact 

remains uncertain due to insufficient data.171 Further, only a small number of 

Bergonian companies have actually invoked the compulsory license.172 Claimant 

is still able to directly sell its products in Bergonia and retains the right to license 

to other companies under reasonable commercial terms.173 Moreover, the 

Bergonian IP Office has collected reasonably high royalties and has offered these 

royalty payments to Claimant on numerous occasions.174 Claimant has rebuffed 

all efforts made by the Bergonian IP Office to furnish payment.175 Accordingly, if 

there is an adverse economic effect, it is Claimant’s responsibility because it has 

refused to accept the royalty payments. 

132. For all these reasons, Respondent’s grant of the compulsory license has only an 

insignificant adverse effect upon the economic benefit and value of Claimant’s 

patent. 

d. Respondent  did  not  create  any  legitimate  expectations  by 
conferring Claimant’s patent 

133. The notion of legitimate expectations on the part of the investor has been 

increasingly employed by tribunals in order to identify an indirect 

expropriation.176 The following comprehensive definition of “legitimate 

expectations” was set forth by the tribunal in Thunderbird: 

                                                             
168 Gibson,at 23. 
169 Clarifications,Q.24.  
170 Record,at20,¶8. 
171 Clarifications,Q.67. 
172 Record, p.20,¶8. 
173 Clarifications,Q.19.  
174 Record, p.20,¶8. 
175 Record, p. 20, ¶ 8. 
176 Metalclad,at¶¶103, 107; Tecmed,at¶109; Thunderbird,at¶147; Azurix,at¶¶316-322. 
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[t]he concept of “legitimate expectations” relates...to a situation 
where a Contracting Party’s conduct creates reasonable and 
justifiable expectations on the part of an investor (or investment) to 
act in reliance on said conduct, such that a failure...to honour those 
expectations could cause the investor (or investment) to suffer 
damages.177 

134. A particularly important source of these legitimate expectations is the host state’s 

legal framework at the time of the investment.178 If this law is transparent and did 

not fundamentally change during the course of the investment “an investor will 

hardly convince a tribunal that...an expropriation” based on legitimate 

expectations has occurred.179 

135. If, at the time of investment, Claimant expected no chance of compulsory 

licensing, then that expectation would not be legitimate or reasonable because the 

issuance of compulsory licenses was legal domestically and internationally at the 

time of the investment. Bergonia’s IP Law of 1997 explicitly provides for the 

authorization of compulsory licenses.180 Similarly, Article 31 TRIPS allows for 

compulsory licensing.181 Claimant applied for the patent on 5 February 2004 and 

was granted Bergonian Patent AZ2005 on 15 March 2005.182 By the time of the 

application, Bergonia’s IP Law had been in effect for seven years. This provision 

had been applied to other companies.183 Bergonia’s IP Law has always been 

transparent, did not fundamentally change during the course of the investment, 

and complied with similarly framed international law. 

136. Moreover, Claimant must have been aware of a medical predicate for the 

compulsory license as the genetic pre-disposition towards obesity of certain 

population groups within Bergonia is well-documented.184 Furthermore, Claimant 

can reasonably be expected to have known about the prevalence of obesity in 
                                                             
177 Thunderbird,at¶147.  
178 Dolzer,at104. 
179 Dolzer,at104;Seelig,at10. 
180 Clarifications,Q.104. 
181 Clarifications,Q.80. 
182 Record, p.20,¶5. 
183 Clarifications,Q.83. 
184 Clarifications,Q.26. 
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Respondent’s territory, especially since Claimant’s patent covered a 

“breakthrough treatment”185 for obesity. Withholding that treatment from 

Respondent’s population, after Respondent had awarded a patent for the 

treatment, fairly exposed the Claimant’s patent to the risk of compulsory licensing 

Claimant should have calculated the prospect of such a scenario into its “business 

risk.”186  

137. Finally, and perhaps most importantly, Article 3(3) of the Bergonia-Conveniencia 

BIT also explicitly recognizes state sovereignty over public health issues with 

regard to MFN treating of investors by providing: 

Measures that have to be taken for reasons of public security and 
order, public health or morality shall not be deemed “treatment 
less favourable” within the meaning of this Article [emphasis 
added].  

Although Article 3(3) deals with MFN treatment of investors, it demonstrates the 

general intent of the State Parties to retain state sovereignty over public health 

issues. Additionally, Article 3(3) would be rendered useless if an investor was 

barred from bringing a claim under the MFN provision but could bring a similar 

claim under another provision. In order to give full effect to the clause, state 

sovereignty over public health has to be recognized also with regard to other 

provisions. 

138. Claimant may argue that the grant of a patent itself creates legitimate 

expectations. This argument is meritless. Since the very beginning, Claimant’s 

patent was conditional on the absence of circumstances that make the issuance of 

a compulsory license imperative. The compulsory license is an inherent limit to 

Claimant’s intellectual property rights and therefore does not constitute an 

exception to it but a natural boundary.187 

                                                             
185 Clarifications,Q.40. 
186 National Grid,at¶175(quoting LG&E,at¶130). 
187 Vadi,at519. 
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139. Claimant may also try to argue that its expectations were legitimate because the 

obesity rate increased after Claimant applied for the patent. The Tribunal should 

also reject this argument because: 

“[n]o investor may reasonably expect that the circumstances 
prevailing at the time the investment is made remain totally 
unchanged.  In order to determine whether frustration of the 
foreign investor’s expectations was justified and reasonable, the 
host State’s legitimate right subsequently to regulate domestic 
matters in the public interest must be taken into consideration as 
well.”188  

140. Respondent, thus, has not created any legitimate expectations by conferring 

Claimant’s patent. 

e. The  temporary  nature  of  Respondent’s  grant  of  the 
compulsory  license  precludes  the  finding  of  an 
expropriation 

141. Another criterion that is assessed by tribunals when evaluating whether an 

expropriation has occurred is the duration of the government’s measure.189  

142. The tribunal in LG&E found that, as a rule, “the expropriation must be permanent, 

that is to say, it cannot have a temporary nature.”190 In S.D. Myers, the tribunal 

ruled that “[a]n expropriation usually amounts to a lasting removal of the ability 

of an owner to make use of its economic rights.”191 Another widely cited example 

is the case of Hauer v. Land Rheinland-Pfalz.192 In Hauer, a German winegrower 

brought a claim before the European Court of Justice based on a violation of her 

right to property by an order of the European Commission, prohibiting the 

planting of new vines for three years. The European Court of Justice found no 

violation of her property rights, in particular emphasizing that the order was to be 

valid only for a transitory period of three years. 

                                                             
188 National Grid,at¶175 (quoting Saluka,at¶305) (emphasis added). 
189 S.D. Myers, First Partial Award, ¶283; LG&E, ¶200; Wena Hotels, Award, ¶99. 
190 LG&E, Decision on Liability, ¶193. 
191 S.D. Myers,¶283. 
192 Hauer,at 3727. 



Team El-Erian, Respondent’s Memorandum 

  58

143. In the case at hand, Respondent issued the compulsory license for a period of only 

48 months.193 This defined time span obviously lacks the fundamental 

characteristics of permanency. The effect of Respondent’s action on the value of 

Claimant’s patent is not permanent, and Claimant’s patent has not ceased to exist. 

In fact, Claimant retains the right to license other companies under reasonable 

commercial terms and to sell its products in Bergonia.194 

144. As the World Health Organization has observed, “[o]besity is a chronic disease 

that requires long-term strategies.”195 Furthermore, the gathering of medical data 

is usually longsome. The authorization of the compulsory license for 48 months 

was the minimum period sufficient to determine the efficacy of Patent No. 

AZ2005 in reducing the obesity among Bergonians and whether the impact of the 

compulsory license on the market for the product will enable sufficient numbers 

of Bergonians to use the product.196 As yet, two years after the authorization, 

there is still insufficient data.197 Hence, the term of 48 months is justified under 

this aspect, too. 

3. Claimant’s  invocation of  the MFN  clause of  the Bergonia
Conveniencia  BIT  precludes  the  Tribunal  from  treating 
compulsory licensing as expropriation. 

145. Claimant has argued that the MFN clause of the Bergonia-Conveniencia BIT 

allows it to invoke Article 6(8) of the Bergonia-Tertia BIT in order to claim 

Conveniencian nationality for purposes of this dispute.  If the Tribunal agrees 

with Claimant on that point and thus allows the MFN clause to reach Article 6(8) 

Bergonia-Tertia BIT, then Claimant’s expropriation claim must fail.  This is 

because (a) Article 3(4) Bergonia-Tertia BIT specifically removes compulsory 

licensing from coverage by the BIT’s expropriation provisions, if the license was 

                                                             
193 Clarifications,Q.24.  
194 Clarifications,Q.19. 
195 WHO,at4. 
196 Clarifications,Q.66. 
197 Clarifications,Q.67. 
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granted “in accordance with the TRIPS agreement”198;  (b) Respondent has 

complied with the TRIPS agreement; and (c) Article 3(4) Bergonia-Tertia BIT 

must apply to this dispute if Claimant uses the MFN clause of the Bergonia-

Conveniencia BIT to take advantage of Article 6(8) Bergonia-Tertia BIT. 

a. Article  3(4)  BergoniaTertia  BIT  specifically  removes 
compulsory  licensing  from  coverage  by  the  BIT’s 
expropriation  provisions,  where  issuance  of  the  license 
complies with TRIPS 

146. Article 3 Bergonia-Tertia BIT prohibits states from expropriating or nationalizing 

investments.199  It “does not apply to the issuance of compulsory licenses granted 

in relation to intellectual property rights in accordance with the TRIPS 

Agreement[.]” 

b.  Respondent has complied with the TRIPS agreement 

147. As discussed below, Respondent’s issuance of the compulsory license has 

complied with the TRIPS Agreement. 

c.   Article 3(4) BergoniaTertia BIT must apply to this dispute if 
Claimant uses the MFN clause of the BergoniaConveniencia 
BIT to take advantage of Article 6(8) BergoniaTertia BIT 

148. If Claimant could invoke Article 6(8) via the MFN clause without triggering 

Article 3(4), then Respondent would have to grant Claimant more favorable 

treatment than Respondent has agreed to grant either Conveniencia or Tertia.200  

This is because Respondent has not agreed to grant Conveniencian investors or 

Tertian investors the advantages of Article 6(8) without the limitations of Article 

3(4) Bergonia-Tertia BIT: the Bergonia-Conveniencia BIT is free of the Article 

3(4) limitation but lacks the explicit benefit provided by Article 6(8); the 

Bergonia-Tertia BIT grants the benefit of Article 6(8) but limits investor 

protection by excepting compulsory licenses from the expropriation prohibition.  

Neither BIT includes both benefits, which is what Claimant demands for itself.   

                                                             
198 Bergonia-Conveniencia BIT,Article 3(4). 
199 Bergonia-Tertia BIT,Article 3(1)-(3). 
200 Vesel,at168-169. 
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149. The Siemens tribunal adopted Claimant’s position but recognized the “merit in the 

proposition that, since a treaty has been negotiated as a package, for other parties 

to benefit from it, they should also be subject to its disadvantages.”201  The 

tribunal’s error lay in what it believed was necessary to equalize two treaties’ 

benefits.  “The tribunal allowed the claimant effectively to ‘cherry pick’ those 

benefits that could be extracted from the Argentina-Chile BIT without considering 

the counterbalances to those benefits set out in that treaty.”202   

150. Such an approach is unnecessary to meet the terms of the Bergonia-Conveniencia 

BIT’s MFN clause.  If an investor believes it is subject to “treatment less 

favourable” than an investor of a third state, then the limitations inherent in the 

third state investor’s “treatment” should be acceptable.  If those limitations are 

unacceptable, then the investor is not actually subject to “treatment less 

favourable.”  Claimant here is demanding treatment more favorable than 

identically situated investors from Tertia.  Indeed, Claimant is demanding 

treatment more favorable than any to which Respondent agreed to provide.  The 

Tribunal should reject that demand. 

B. Even if Respondent’s grant of the compulsory license amounts to 
an expropriation, it is authorized because it meets the Criteria in 
Articles 4(2) and 4(3) of the BergoniaConveniencia BIT 

151. Article 4(2) Bergonia-Conveniencia BIT provides an exception on the general 

prohibition of expropriation if the expropriation is 

in accordance with the applicable laws of the latter Contracting 
State for the public benefit, on a non-discriminatory basis and 
against prompt, adequate and effective compensation [emphasis 
added]. 

152. Article 4(3) Bergonia-Conveniencia BIT adds the requirement that 

The legality of any such expropriation and the amount of 
compensation shall be subject to review by due process of law 
according to the respective legal system [emphasis added]. 

                                                             
201 Siemens,at¶120. 
202 Fietta,at¶135. 
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153. Respondent’s grant of the compulsory license meets the conditions of Articles 

4(2) and 4(3) of the Bergonia-Conveniencia BIT because (1) it complies with 

Bergonian laws; (2) it was conducted for the public benefit; (3) it was executed on 

a non-discriminatory basis; (4) it was accompanied by prompt, adequate and 

effective compensation; and (5) it complied with due process of law. 

1. If Respondent expropriated Claimant’s  Intellectual Property, 
then  Respondent’s  Expropriation  complied  with  Bergonian 
Laws  

154. Bergonian law specifies the conditions that justify the issuance of compulsory 

licenses. The wording of this law approximates the text of Article 31 TRIPS.203 

For this reason, and because the record does not provide the precise text of 

Bergonia’s law, Respondent’s compliance with Bergonian law will be 

demonstrated against the requirements contained in Article 31 TRIPS  

155. Respondent’s issuance of the compulsory license complies with Bergonian law as 

required by Article 4(2) Bergonia-Convenencia BIT, because (a) proposed users 

have made efforts to obtain authorization from Claimant on reasonable 

commercial terms and conditions; (b) even if they have made no efforts to obtain 

authorization from Claimant, this requirement may be waived as there was a state 

of national emergency in Bergonia; (c) the duration of the compulsory license 

does not exceed the purpose for which it was authorized; (d) the compulsory 

license was authorized predominately for the supply of the domestic market; (e) 

Claimant was offered adequate remuneration; and (f) Respondent’s decision to 

grant the compulsory license was subject to judicial review or other independent 

review. 

a. Proposed users have made  efforts  to  obtain authorization 
from  Claimant  on  reasonable  commercial  terms  and 
conditions 

156. Article 31(b) TRIPS stipulates that the proposed licensees must first attempt to 

obtain authorization from the license holder on reasonable commercial terms 
                                                             
203 Clarifications,Q.21. 
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before they may apply for a compulsory license. Bergonian law approximates the 

text of Article 31(b) TRIPS in this regard.  

157. Upon receiving notice of termination, BioLife sought to renegotiate the terms of 

the License Agreement on reasonable commercial terms.204 Claimant, however, 

ended these negotiations without explanation after only three days.205 

158. With regard to Claimant’s conduct, it is not surprising that the other five 

Bergonian companies did not try to enter into negotiations about a license 

agreement with Claimant.206 Claimant’s non-professional and hastily behavior in 

abandoning the negotiations with BioLife after only three days clearly 

demonstrates that any further negotiations would have been futile. 

b. There was a state of national emergency in Bergonia 

159. Even if proposed users have made no efforts to obtain authorization from 

Claimant, this prerequisite may be waived under Bergonian law that is framed 

similar to Article 31(b) TRIPS because there was a state of national emergency in 

Bergonia. 

160. The determination of the existence of a national emergency lies within the 

discretionary power of the state because Article 31 TRIPS allows members of the 

WTO to determine the grounds for granting compulsory licensing.207  This 

prerogative is categorically confirmed by ¶ 5(b) Doha Declaration on the TRIPS 

Agreement and Public Health which states that Respondent “has the right to grant 

compulsory licenses and the freedom to determine the grounds upon which such 

licenses are granted.”  The Doha Declaration should be taken into account by this 

Tribunal because it forms a consensus statement of the Member States of the 

WTO.208  As such, it constitutes an agreement on the method of application of the 

TRIPS agreement within the meaning of Article 31(3)(a) of the Vienna 
                                                             
204 Record, p.20,¶6. 
205 Record, p.20,¶6. 
206 Clarifications,Q.28. 
207 Correa II,at314-315. 
208 Durojaye,at14. 
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Convention on the Law of Treaties (“There shall be taken into account, together 

with the context: (a) any subsequent agreement between the parties regarding the 

interpretation of the treaty or the application of its provisions”).209 

161. Moreover, ¶ 5(c) Doha Declaration sets out that “public health crises, including 

those related to HIV/AIDS, tuberculosis, malaria, and other epidemics can 

represent a national emergency.” The reference to those long-lasting epidemics 

indicates that a “national emergency” may not only be a short-term problem.210 It 

follows that specific measures may be adopted and maintained without any time 

constraints as long as the underlying situation persists.211 

162. As more fully discussed above, Respondent granted the compulsory license in 

order to address the prevalence of obesity in its territory which is a chronic 

disease that requires long-term strategies. Respondent suffers from obesity and 

related diseases since generations.  

c. The duration of the compulsory  license does not exceed the 
purpose for which it was authorized 

163. Respondent’ purpose for authorizing the compulsory license legitimizes its 

duration in compliance with Article 31(c) TRIPS and respective Bergonian law. 

Respondent authorized the compulsory license for 48 months.212 As the World 

Health Organization has observed that “[o]besity is a chronic disease that requires 

long-term strategies.”213 Generally, the gathering of medical data is longsome. 

The authorization of the compulsory license for 48 months was the minimum 

period sufficient to determine the efficacy of Patent No. AZ2005 in reducing the 

obesity among Bergonians and whether the impact of the compulsory license on 

the market for the product will enable sufficient numbers of Bergonians to use the 

                                                             
209 Abbott,at10. 
210 Correa II,at316. 
211 Correa II,at316. 
212 Clarifications,Q.66. 
213 WHO,at4. 
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product.214 As yet, two years after the authorization, there is still insufficient 

data.215 

d. The compulsory license is nonexclusive 

164. Article 31(d) TRIPS, and similarly framed Bergonian law, require that the 

compulsory license shall be non-exclusive. 

165. BioLife and five other Bergonian entities have invoked the compulsory license.216 

It follows by definition that the license is non-exclusive. 

e. Respondent granted the compulsory  license predominantly 
for the supply of the domestic market 

166. Article 31(f) TRIPS and the respective Bergonian law stipulate that the 

compulsory license may only be authorized predominantly for the supply of the 

domestic market. 

167. Claimant may argue that Respondent did not grant the compulsory license 

predominantly for the supply of the domestic market because the six Bergonian 

companies to which the licenses have been granted have exported products based 

on the patent to third countries that are members of a customs union with 

Bergonia.217 Claimant may further submit that Respondent did not grant the 

compulsory license predominantly for the domestic market because the six 

Bergonian companies have exported a significant portion to overseas markets.218 

Claimant cannot prevail on these arguments. 

168. First, the compulsory license does not provide for the export of products based on 

Patent No. AZ2005 to other countries.219 Respondent has, thus, acted in full 

compliance with Bergonian law that is framed similar to Article 31(f) TRIPS. If 

any of the companies that have invoked the compulsory license have failed to 
                                                             
214 Clarifications,Q.66. 
215 Clarifications,Q.67. 
216 Record, p.20,¶8. 
217 Clarifications,Q.39. 
218 Clarifications,Q.61. 
219 Clarifications,Q.30. 
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comply, this behavior is not attributable to Respondent or its organs under the ILC 

Draft Articles on State Responsibility or respective customary international law.  

169. Furthermore, in accordance with the Joint Communication from the African 

Group in the WTO, the phrase “domestic market” should be construed as the 

“combined markets of the Members that have formed or are in the process of 

forming a customs union or a free trade area.”220 This interpretation would be 

beneficial for domestic markets that are too small to support viable production at 

desired levels and would also assist the promotion of regional supply centers for 

pharmaceutical products.221 In addition, this construction would comply with ¶ 4 

of the Doha Declaration which provides that “the [TRIPS] Agreement can and 

should be interpreted and implemented in a manner supportive of WTO’s 

Members’ rights to protect public health.” Interpreted in this way, the production 

that took place under the compulsory license was indeed limited to the domestic 

market. 

170. Moreover, the requirement of predominant supply of the domestic market should 

be interpreted to mean that up to 49.9 percent of the production may be 

exported.222 While a significant part has been exported to foreign countries,223 one 

can derive of the meaning that “significant” is necessary less than 50 percent. 

f. Claimant was offered adequate remuneration 

171. Under Article 31(h) TRIPS, as implemented in Bergonian law, compensation 

under compulsory licenses rules is to be “adequate” in “the circumstances of the 

case” and has to be ascertained on the basis of the “economic value” of the 

license. 

                                                             
220 Joint Communication from the African Group,¶ 6(a). 
221 Joint Communication from the African Group,¶ 6(a). 
222 Joint Communication from the African Group,¶ 6(a). 
223 Clarifications,Q.61. 
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172. Adequate does not mean equivalent to full value.224 In the case at hand, the 

compensation offered by Respondent to Claimant by means of the royalty fee was 

only “moderately lower” than the one contained in the License Agreement.225 It 

reflects the proximate economic value of the patent and, therefore, is adequate. 

173. Additionally, Claimant has refused payment has rebuffed all efforts made by the 

Bergonian IP Office to furnish payments.226  

2. If Respondent Expropriated Claimant’s  Intellectual Property, 
the expropriation was executed for the public benefit 

174. Respondent’s grant of the compulsory license falls within the exception provided 

by Article 4(2) Bergonia-Conveniencia BIT because it was issued for the public 

benefit.  

175. As more fully discussed above, Respondent granted the compulsory license in 

order to address the prevalence of obesity and all related health risks in its 

territory.  

3. If Respondent Expropriated Claimant’s  Intellectual Property, 
the expropriation was executed on a nondiscriminatory basis 

176. Many tribunals used a three-pronged test to determine whether a state had 

discriminated against a foreign investor: “(1) Identify the relevant entities of the 

national treatment comparison, to determine whether they are in like 

circumstances; (2) Consider the relative treatment received by such entity so as to 

ascertain the best level of treatment available to any other domestic or foreign 

investor; and (3) Consider such factors as may be relevant to justify any 

difference in treatment.”227 

177. Respondent’s grant of the compulsory license was executed on a non-

discriminatory basis because (a) the relevant entities of the national treatment 
                                                             
224 Lowenfeld,at414. 
225 Clarifications,Q.88. 
226 Record, p. 20,¶8. 
227 BG Group,at¶356 (citing Thunderbird,at¶170); see also Archer Daniels,at¶96; SD 
Myers,at¶251; Feldman,at¶166 . 
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comparison are domestic companies subject to the compulsory license law; (b) 

the “best level of treatment available to any other domestic or foreign investor” is 

exactly the same as the treatment Respondent has provided Claimant; and (c) even 

if the Tribunal were to find Claimant has received different treatment than 

companies in “like circumstances,” that different treatment would be justified. 

a. The relevant entities of the national treatment comparison 
are domestic  companies  subject  to  the  compulsory  license 
law. 

178. Since the measure at issue is a compulsory license, and since the compulsory 

license law is a law of general application, the Claimant and all domestic 

companies are thus in “like circumstances” vis-à-vis the compulsory license law. 

The Tribunal should compare treatment of Claimant under the law with treatment 

of domestic companies.  Such an analysis would reveal whether, in the words of 

the Rumeli tribunal, Claimant has indeed received “treatment less favorable than 

domestic investment.”228  

179. Some tribunals have held that claimants are only in “like circumstances” with 

domestic businesses operating in the same sector.229 The Archer Daniels tribunal 

articulated the rationale behind this approach: “to ensure that a national measure 

does not upset the competitive relationship between domestic and foreign 

investors.”230  Here, however, there is no significant ex ante “competitive 

relationship” between Claimant and other companies in the pharmaceutical 

industry, since Claimant is directly selling a very small amount of the drug and 

has not planned to license the drug to other companies. Thus, the most relevant 

group of comparators would be those companies – foreign and domestic – owning 

patents subject to compulsory licensing. 

 

                                                             
228 Rumeli,at¶680 (quoting ELSI). 
229 See SD Myers,at¶251; Feldman,at¶171; Archer Daniels,at¶198. 
230 Archer Daniels,at¶199. 
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b. The “best level of treatment available to any other domestic 
or  foreign  investor”  is  exactly  the  same  as  the  treatment 
Respondent has provided Claimant 

180. Respondent’s domestic companies have received no better treatment than 

Claimant, since they, too, have been subject to compulsory licenses.231   

c. Even  if  the  Tribunal  were  to  determine  that  domestic 
pharmaceutical  companies,  rather  than  domestic 
companies  generally,  were  in  “like  circumstances”  with 
Claimant, the different treatment accorded Claimant would 
be justified 

181. If the Tribunal were to determine domestic pharmaceutical companies, rather 

than domestic companies generally, to be in “like circumstances” as Claimant, 

Respondent’s actions still would be justified. As Respondent has repeatedly 

emphasized, domestic and other foreign products have proven, over time, to be of 

limited value in addressing the nation’s obesity problem.232 Claimant’s patent, on 

the other hand, covers drugs that scientific studies predict will be more effective 

than any domestic company’s drug.233  These “relevant factors” justify different 

treatment. 

4. If Respondent Expropriated Claimant’s  Intellectual Property, 
then  the  Expropriation  was  accompanied  by  prompt, 
adequate and effective compensation 

182. Even if Respondent expropriated Claimant’s investment, that expropriation 

completely complied with the requirements set forth in Article 4(2) Bergonia-

Conveniencia BIT, because the expropriation of Claimant’s patent was 

accompanied by prompt, adequate, and effective compensation, even if Claimant 

denied the payment of such compensation.234 

183. The requirement of “prompt, adequate and effective” compensation is contained 

not only in Article 4(2) Bergonia-Conveniencia BIT but also in writings by 

                                                             
231 Clarifications,Q.83. 
232 Clarifications,Q.68. 
233 Clarifications,Q.68; Clarifications,Q.26. 
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prominent international investment law scholars235 and in awards rendered by 

investment tribunals. This requirement is also contained in the World Bank 

Guidelines, which summarize the usual practice with regards to compensation 

awards. Guideline IV(2) states that 

[C]ompensation for a specific investment taken by the State will 
...be deemed “appropriate” if it is adequate, effective and 
prompt.236 

184. In the present case, these three requirements were met as the compensation 

offered by Respondent was (a) prompt, (b) adequate, and (c) effective. 

a.  Compensation was prompt 

185. Regarding the first requisite, Professor Lowenfeld has stated that “prompt need 

not be immediate.”237 Specifically, with respect to compulsory licenses, 

promptness of compensation is  

[m]ore controversial may be an argument about promptness 
because, in practice, the compensation for a compulsory license 
has been generally established in the form of a royalty payable 
over time as sales of the licensed product take place. The standard 
of prompt compensation, however, may be interpreted as requiring 
payment without unreasonable delay, but not necessarily an up-
front payment.238 

186. In the present case, Respondent offered Claimant the royalty fee on a yearly 

basis.239 This is not an unreasonable delay. 

b.   Compensation was adequate  

187. Adequate compensation is compensation that is “based on the fair market value of 

the taken asset.”240 The World Bank Guidelines have, in turn, defined fair market 

value as  

                                                             
235 Dolzer,at90. 
236 1994 World Bank Guidelines on The Treatment of Foreign Direct Investment, Guideline IV. 
237 Lowenfeld,at565. 
238 Correa II,at351. 
239 Clarifications,Q.87. 
240 Guideline IV(3). See also Lowenfeld,at564; White&Szczepanik,at9. 
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[a]n amount that a willing buyer would normally pay to a willing 
seller after taking into account the nature of the investment, the 
circumstances in which it would operate in the future and its 
specific characteristics, including the period in which it has been in 
existence, the proportion of tangible assets in the total investment 
and other relevant factors pertinent to the specific circumstances of 
each case.”241 
 

188. Additionally, it has been stated that “adequate was often not equivalent to full 

value.”242 

189. In the present case, the compensation offered by Respondent to Claimant by 

means of the royalty fee was adequate as it was only “moderately lower” than the 

one contained in the License Agreement.243 This requisite does not imply that the 

compensation has to equal what the investor was receiving before the 

expropriation took place, simply that the amount is based “on a fair market value’ 

and this value may change over time. 

c.   Compensation was effective 

190. Effective compensation is compensation that is “in a form usable by the 

investor.”244 This means that the payment must be “freely usable or convertible 

into a freely usable currency, without restrictions on transfers.”245 In the present 

case, the payments were offered in ECU’s, the Bergonian official currency, which 

is freely convertible.246 

5. If Respondent Expropriated Claimant’s  Intellectual Property, 
then the Expropriation complied with due process of law 

191. Article 4 (3) Bergonia-Convienencia BIT provides: 

The legality of any such expropriation and the amount of 
compensation shall be subject to review by due process of law 
according to the respective legal system [emphasis added]. 

                                                             
241 Guideline IV(5). 
242 Lowenfeld,at414. 
243 Clarifications,Q.88. 
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192. The expropriation of Claimant’s intellectual property complied with due process 

of law. The standard for finding a denial of due process is high; not every 

ordinary error but only gross miscarriages of justice amount to a violation of the 

due process guarantee.247 Tribunals have, hence, required state action to amount 

to “manifest injustice in the sense of a lack of due process leading to an outcome 

which offends a sense of judicial propriety.”248 

193. Claimant raised its objections before the Bergonian IP Office’s Patent Review 

Board, on appeal from the IP Office’s administrative decision.249 The Patent 

Review Board is constituted by specialized Bergonian judges to sit in particular 

intellectual property cases.250 The proceedings also offered due process 

guarantees.251 Considering the possibility of appeal, the employment of actual 

Bergonian judges and the provision of procedural safeguards, Claimant can hardly 

argue that Respondent violate its right to due process.  

C. TRIPS is not Applicable Law in this Investment Dispute 

194. While Claimant may argue that this Tribunal should apply Article 31 TRIPS to 

the investment dispute at hand, Article 31 TRIPS is not applicable law as the 

WTO constitutes a self-contained regime.252 The analysis of Respondent’s 

compliance with Bergonian law above referred to the similarly framed Article 31 

TRIPS, but did not rely on it directly.  

195. The WTO deals with trade while international investment law deals with 

investment. If an investor had the right to challenge governments on the violation 

of TRIPS or any other WTO agreement before an investment tribunal, this would 

                                                             
247 Dolzer,at165. 
248 Jan de Nul, Award,at¶192 (quoting Loewen,at¶132); see also Jan de Nul, Award,at¶193 (“In 
the end the question is whether…a tribunal can conclude in light of all available facts that the 
impugned decision was clearly improper and discreditable.” (quoting Mondev,at¶127)); 
Rumeli,at¶653 (defining denial of justice as a judicial or administrative procedure “so patently 
arbitrary, unjust or idiosyncratic that it demonstrates bad faith”). 
249 Clarifications,Q.29&Q.37. 
250 Clarifications,Q.29. 
251 Clarifications,Q.82. 
252 Biadgleng,at26(citing Verrill,at288). 
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be a radical violation of the self-contained regime of negotiation, implementation 

or inter-state dispute settlement under the WTO.253 Furthermore, “the standards of 

investment protection should not be applied to, or derive substantive 

interpretation from ...other unrelated domains of international law as it may lead, 

in the case of IP rights of investment, to protection higher than agreed under the 

specialized TRIPS Agreement.”254 The possibility of forum shopping shall not be 

allowed. 

196. Accordingly, Article 31 TRIPS is not applicable in this investment dispute. This 

Tribunal is the wrong forum to address the question whether Respondent’s 

issuance of the compulsory license meets the conditions established in Article 31 

TRIPS.  

D. In any event, Respondent meets  the Conditions Established  in 
Article 31 TRIPS 

197. Even if this Tribunal finds that Respondent’s expropriation of Claimant’s patent 

does not comply with Articles 4(2) and 4(3) of the Bergonia-Conveniencia BIT 

and that TRIPS is applicable law in this investment dispute, this will not render 

the expropriation of Claimant’s intellectual property illegal, as Respondent meets 

the conditions established in Article 31 TRIPS. 

198. The wording of the Bergonian domestic law is reasonably close to Article 31 

TRIPS.255  Respondent’s grant of a compulsory license meets the conditions 

established in Article 31 TRIPS because proposed users have made efforts to 

obtain authorization from Claimant on reasonable commercial terms and 

conditions; even if they have made no efforts to obtain authorization from 

Claimant, this requirement may be waived as there was a state of national 

emergency in Bergonia; the duration of the compulsory license does not exceed 

the purpose for which it was authorized; the compulsory license is non-exclusive 

and non-assignable; Claimant was offered adequate remuneration; and the 
                                                             
253 Biadgleng,at26(citing Verrill,at288). 
254 Biadgleng,at 26 
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compulsory license was authorized predominately for the supply of the domestic 

market. 

II. RESPONDENT HAS UPHELD ITS DUTY TO PROVIDE CLAIMANT “FAIR 
AND EQUITABLE TREATMENT” 

199. The Bergonia-Conveniencia BIT requires Respondent to “accord investments by 

investors of [Conveniencia] fair and equitable treatment . . . .”256 (A) 

Respondent’s actions were consistent with the text of the BIT. (B) There are no 

other “relevant rules of international law applicable in the relations between the 

parties.”257  (C) In any case, Respondent’s actions comport with other 

international legal rules. 

A.  Respondent  has  acted  consistently  with  the 
BergoniaConveniencia BIT’s text 

200. As discussed above at paragraph 135, Article 3(3) of the Bergonia-Conveniencia 

BIT makes an exception to MFN treatment for “public health.”  If a claimant, 

could alternatively recover under the “fair and equitable treatment” clause, then 

Claimant would violate the widely recognized principle of ut res magis valeat 

quam pereat, which requires that “one provision not be given an interpretation 

that will result in nullifying the effect of another provision of the same treaty.”258 

B.   There  are  no  other  “relevant  rules  of  international 
law applicable in the relations between the parties.” 

 

201. The FET clause of the Bergonia-Tertia BIT reads, “Investment shall at all times 

be accorded fair and equitable treatment,…shall in no case be accorded treatment 

less than that required by international law.”259  The Bergonia-Conveniencia BIT 

makes no reference to international law or international standards of treatment.  
                                                             
256 Bergonia-Conveniencia BIT, Article 2(2). 
257 Vienna Convention, Article 31. 
258 Canada-Patent Term,at 5139n.30 (citing ILC Yearbook,at 219 et. seq.; Corfu Channel,at 24; 
Territorial Dispute,at 23; Oppenheim’s,at 1280-1281; United States-Gasoline,at 21n.14; Japan-
Alcoholic Beverages,at 106n.14; Korea-Dairy Products,at¶7.37).  See also Azurix III,at¶184: 
Anglo-Iranian Oil,at 105. 
259 Bergonia-Tertia BIT, Article 2(2)(a). 
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Thus, Respondent and Conveniencia deliberately chose not to invoke an 

international legal standard for “fair and equitable treatment” in their treaty.260 

Consequently, the Tribunal need not consider international legal standards of 

treatment. 

C.  In  any  case,  Respondent’s  actions  comport  with 
international standards 

 
202. Under (1) the TRIPS agreement, and (2) international minimum standards of 

treatment, Respondent has provided Claimant fair and equitable treatment. 

1. Respondent’s action  is  justified by  the Doha Declaration and 
complies with TRIPS 

203. As discussed in paragraph 210, Claimant has complied with the TRIPS 

agreement. 

2. Respondent has met  the  international minimum standard of 
treatment 

204. (a)  The  international  minimum  standard  of  treatment  precludes  only 

outrageous  state  action.  (b)  Respondent’s  action  lies  well  above  other 

international standards. 

a. The  minimum  standard  of  international  treatment 
precludes only state action “that amounts to (i) outrage, (ii) 
to  bad  faith,  (iii)  to  willful  neglect  of  duty,  or  (iv)  to  an 
insufficiency  of  governmental  action  so  far  short  of 
international  standards  that  every  reasonable  and 
impartial man would recognize its insufficiency.” 

205. Neer v. Mexico  “became the landmark case for the international minimum 

standard”261 of treatment by host states, setting the threshold at conduct 

amounting to “outrage, to bad faith, to willful neglect of duty, or to an 

insufficiency of governmental action so far short of international standards that 

every reasonable and impartial man would recognize its insufficiency.”262  Today, 

                                                             
260 See, e.g., Dolzer and Stevens,at 60; Schreur,at 360. Cf. Continental Casualty,at¶254. 
261 OECD,at 9n.37. 
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the “standard for finding a breach of the international law minimum standard of 

treatment remains as stringent as it was under Neer[.]”263 

(i) Respondent’s actions were not outrageous 

206. Because compulsory licensing “has been recognized internationally for more than 

125 years,”264 issuance of such a license cannot realistically be called an 

“outrage”. 

(ii) Respondent has acted in good faith. 

207. The compulsory license was issued only after Claimant had stopped licensing its 

patent and after the obesity problem had intensified.  Moreover, Respondent 

limited the license to the time necessary to determine whether Claimant’s 

invention could in fact address the problem effectively.  Respondent has not only 

offered to pay royalties but also allowed Claimant to sell directly products derived 

from the patent. 

(iii) Respondent has not neglected its duties. 

208. Aside from offering Claimant royalties and allowing Claimant to sell directly 

products derived from its patent, Respondent has given Claimant the opportunity 

to contest the compulsory license. 

(iv) Respondent’s  actions  comply  with  relevant  international 
standards. 

209. As discussed above, Respondent’s actions are fully compliant with TRIPS Article 

31. 

 

 

 

 

                                                             
263 Glamis Gold,at¶616. 
264 Gibson,at 10. 
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b. Alternative  international minimum standards are  low, and 
under any of them, Respondent’s actions were proper 

210. The Genin tribunal emphasizes that it is “indeed, a minimum standard.”265  Mann 

has described the standard as “unlikely to amount to more than a confirmation of 

the obligation to act in good faith, or to refrain from abuse or arbitrariness.”266  

Brownlie has observed the “tendency of writers and tribunals to give the 

international standard a too ambitious content[.]”267   

III. RESPONDENT  HAS  NOT  IMPAIRED  CLAIMANT’S  INVESTMENT 
THROUGH ARTIBRARY OR DISCRIMINATORY MEASURES 

 
211. Article 2(3) of the Bergonia-Conveniencia BIT prohibits each contracting party 

from “in any way impair[ing] by arbitrary or discriminatory measures the 

management, maintenance, use, enjoyment or disposal of investments in its 

territory of investors of the other Contracting State.” (A) Respondent has not 

impaired Claimant’s investment.  (B) In any event, Respondent’s measures were 

not arbitrary.  Moreover, (C) Respondent’s actions were not discriminatory. 

A. Respondent has not impaired the management, maintenance, use 
enjoyment or disposal of Claimant’s investment 

212. As discussed above, Claimant has not been substantially deprived of the value of 

its property.   

B. Even  if Respondent has  impaired Claimant’s patent, Respondent 
has taken no arbitrary measures against Claimant 

213. Even if the Tribunal were to find Respondent has impaired Claimant’s investment, 

Respondent’s measures were not arbitrary.  In particular, (1) they were not 

shocking, or even surprising; and (2) they were based on reason. 

 

                                                             
265 Genin,at¶367 (emphasis in original). 
266 Mann,at 58. 
267 Brownlie,at xxx. 
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1. Respondent  has  taken  no  action  against  Claimant  that 
“shocks, or at least surprises, a sense of juridical propriety.” 

214. According to “the most authoritative interpretation of international law,”268 

arbitrary action is “willful disregard of due process of law, an act which shocks, 

or at least surprises, a sense of juridical propriety.”269  

215. In the case in which the ICJ formulated this definition, it stated, in connection 

with a mayor’s temporary requisition of an investor’s physical property and 

assets,  “It cannot be said to have been unreasonable or merely capricious for the 

Mayor to seek to use the powers conferred on him by the law in an attempt to do 

something about a difficult and distressing situation.”270  The Sempra tribunal 

also took the same position.271 

 
2. Even if the Tribunal were to reject the prevailing standard for 

arbitrariness,  Respondent’s measures  were  not  “arbitrary,” 
because Respondent had objective reasons for taking them 

216. Some tribunals have emphasized whether the state acted with reason.272  The state 

has attempted alternative solutions to the obesity problem.273 It has determined, 

based on this history and on multiple scientific studies,274 that drugs derived from 

Claimant’s patent could be the most effective solution.275 

C. Even  if Respondent has  impaired Claimant’s patent, Respondent 
has taken no discriminatory measures against Claimant 

217. As  discussed  above,  Respondent  has  taken  no  discriminatory  measures  against 

Claimant. 

                                                             

268 Siemens,at¶318.  See also LG&E,at¶157; Azurix I,at¶392; Tecmed,at¶154; Loewen,at¶131; Noble 
Ventures,at¶176. 
269 ELSI,at¶128. 
270 ELSI,at¶129 (emphasis added). 
271 Sempra,at¶318 (emphasis added).  See also Enron,at¶281. 
272 LG&E,at¶162; National Grid, ¶ 197; Plama,at¶184; Lauder,at¶232  
273 Clarifications, Q.85, 68. 
274 Clarifications, Q.26. 
275 Clarifications, Q.68. 
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PART THREE: RELIEF REQUESTED 

218. In light of the submission made above, Respondet respectfully asks this Tribunal 

to find as follows: 

a. That it does not have jurisdiction to hear this dispute; and 

b. That Respondent has not violated any of its obligations under the 

Bergonia-Conveniencia BIT. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 21, 2009 BY 

  

  

  

-------/s/-------------- 

Team El-Erian 

 

on behalf of Respondent 

GOVERNMENT OF THE REPUBLIC OF BERGONIA 


