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STATEMENT OF FACTS 

1. The State of Bergonia, RESPONDENT in these proceedings, is a State Party to the ICSID 

Convention and also to the TRIPS Agreement. MedBerg, CLAIMANT in these proceedings, 

was established in the State of Bergonia in 2004.
1
  

2. MedBerg‘s shares are owned by MedX Holdings, a company incorporated in Conveniencia 

by Bergonian and Laputan investors. MedX Holdings carries out its nominal activities in 

Conveniencia through the rental of a small office and the employment of a lawyer and a tax 

adviser,
2
 who, together with another Bergonian national, also act as MedBerg‘s management 

board.
3
 

3.  MedX Holdings is wholly owned and controlled by two equal share partners: MedScience 

and Dr. Frankensid.
4
  

4. MedScience is an entity incorporated in the territory of Laputa, a non-contracting State to 

the ICSID Convention.
5
 On certain trade issues, there have been tensions between Laputa and 

Bergonia. Laputa has imposed sanctions on Bergonia on several occasions.
6
  

5. Dr. Frankensid, meanwhile, is a scientist employed by MedScience
7
 and has dual 

Bergonian–Amnesian nationality.
8
 

6. On March 15
th

 2005, MedBerg was granted Bergonian Patent No. AZ 2005,
9
 covering the 

Cure,
10

 which was the result of investigations by Dr. Frankensid
11

 financed by Laputan 

company MedScience.
12

  

7. Obesity has been a serious problem among Bergonian citizens
13

 and the cure covered by 

Patent AZ2005 treats said disease through a lipid absorption retardant combined with 

                                                 
1
 Annex 3, ¶1. 

2
 Clarifications, #76. 

3
 Clarifications, #75. 

4
 Annex 3, ¶2. 

5
 Annex 3, ¶3. 

6
 Clarifications, #36. 

7
 Annex 3, ¶4. 

8
 Annex 3, ¶2. 

9
 Annex 3, ¶5. 

10
 Clarifications, #40. 

11
 Annex 3, ¶4. 

12
 Clarifications, #105. 

13
 Clarifications, #40, #65. 
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glycogen/lipid metabolism optimizer.
14

 Patent No. AZ2005 has proved to be the most 

effective treatment.
15

  

8. The only license agreement ever executed concerning Patent AZ2005 was concluded 

between CLAIMANT and another Bergonian company –BioLife–.
16

 CLAIMANT terminated 

the license agreement after two years, on March 31
st
 2007.

17
 After terminating its license 

agreement with BioLife, CLAIMANT had no immediate plans to license its IP to a third-party 

in Bergonia.
18

 BioLife sought to renegotiate the terms of the license agreement, but 

CLAIMANT ended these negotiations after only three days.
19

  

9. On June 1
st 

2007, the Bergonian IP Office, commenced proceedings for the issuance of a 

compulsory license with respect to Patent AZ2005
20

 because the Cure was necessary to 

address important medical needs.
21

 After pursuing the relevant proceedings, the compulsory 

license was finally issued on November 1
st
 2007.

 22
 

10. CLAIMANT is still the owner of Patent AZ2005.
23

 Under the compulsory license issued, 

BioLife and five other Bergonian companies were allowed to use the Cure
24

 for a limited 

period of 48 months.
25

 In exchange, these six Bergonian companies are bound to pay 

royalties, which the Bergonian IP Office has consistently collected and tendered to 

CLAIMANT as remuneration.
26

 However, CLAIMANT refused to accept them.
27

.  

11. On November 1
st
 2008, CLAIMANT, initiated these arbitration proceedings.

28
 

                                                 
14

 Clarifications, #73. 
15

 Clarifications, #68. 
16

 Annex 3, ¶6. 
17

 Annex 3, ¶6. 
18

 Clarifications, #42. 
19

 Annex 3, ¶6. 
20

 Annex 3, ¶7. 
21

 Annex 3, ¶7. 
22

 Annex 3, ¶8. 
23

 Annex 3, ¶5. 
24

 Annex 3, ¶8. 
25

 Clarifications, #24. 
26

 Annex 3, ¶8. 
27

 Annex 3, ¶8. 
28

 Annex 3, ¶10. 
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SUMMARY ARGUMENT 

JURISDICTION 

12. This dispute does not satisfy the requirements of Art. 25 of the ICSID Convention nor 

those of the Bergonia-Conveniencia BIT. CLAIMANT is not what it pretends to be, and it 

does not possess what it claims to possess.  In other words, MedBerg is not a foreign investor 

and the exploitation of its patent does not constitute a protected investment under applicable 

international law. Moreover, it initiated these ICSID proceedings without trying to reach an 

amicable settlement, which is an essential jurisdictional requirement. 

MERITS OF THE CLAIM 

13. Even if MedBerg was what it alleges to be and had what it pretends to have, none of the 

allegations of CLAIMANT could be considered as a breach of RESPONDENT‘s 

commitments under the BIT invoked. Bergonia issued a temporary compulsory license in 

accordance with the prerogatives conferred by TRIPS, which had already been implemented 

in the Bergonian domestic law by the time MedBerg was granted Patent AZ2005, and for a 

public purpose. The measure was among a foreseeable choice of alternatives permitted by law 

on the part of RESPONDENT to address an accepted situation, and did not constitute a 

physical or a legal infringement. CLAIMANT is still the owner of its patent and can still 

exploit it; therefore nothing has been taken from it. In brief, CLAIMANT‘s allegations are 

meritless.  

14. For the above reasons, MedBerg‘s claim must be dismissed. 
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ARGUMENT 

PART ONE: JURISDICTION 

15. RESPONDENT submits that this Tribunal has no jurisdiction based on three major 

objections. Namely: (1) this Tribunal lacks jurisdiction under Art. 25 of the ICSID 

Convention; (2) this Tribunal lacks jurisdiction under the Bergonia-Conveniencia BIT; (3) 

CLAIMANT did not comply with the three-month waiting period required under the BIT. 

I. FIRST OBJECTION: THIS TRIBUNAL LACKS JURISDICTION UNDER ART. 25 

OF THE ICSID CONVENTION 

16. The requirements of Art. 25 of the ICSID Convention may be summarized as follows: (A) 

one party must be a Contracting State to the ICSID Convention and the opposing party must 

be a national of another Contracting State –jurisdiction ratione personae–; (B) the dispute in 

question must be of a legal nature and must arise directly out of an investment –jurisdiction 

ratione materiae–; and (C) the parties must have consented to ICSID jurisdiction.  Contrary to 

CLAIMANT‘s allegations, none of these requirements have been met in the present case. 

17. The requisite dispute arising directly out of an investment means that the former must be 

reasonably closely connected to the latter.
29

 As to the term ―investment‖, it is considered to be 

a central concept to the Convention,
30

 since it is crucial for the establishment of the 

jurisdiction on arbitral tribunals.
31

 Not even an agreement between the parties describing their 

transaction as an investment would be conclusive for determining the jurisdiction of ICSID 

based on Art. 25(1), and the final decision or interpretation lies with the relevant arbitration 

tribunal, which is not bound by the parties' language choice.
32

 

18. As stated above, one of the parties involved must be a Contracting State to the ICSID 

Convention and the other party must be a national of another Contracting State. This requisite 

is premised on the basic idea of the Convention, which is to provide for dispute settlement 

between States and foreign investors,
33

 since the drafters of the Convention intended to fill 

only a specific and narrow gap in the international dispute resolution scheme.
34

 

                                                 
29

 Schreuer (Commentary), ¶67. 
30

 Schreuer (Commentary), ¶80. 
31

 OECD I, p.53. 
32

 Schlemmer, p.64. 
33

 Schreuer (Commentary), ¶165 [Emphasis added]. 
34

 Larsen, p.355. 
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19. Finally, the last requirement concerns the consent given by the parties. Consent is also an 

indispensable condition for the jurisdiction of the Centre
35

 and will be valid according to its 

own terms, which means that disputes must be covered by its scope.
36

  

20. As will be demonstrated in the following paragraphs, CLAIMANT does not have the 

nationality of a Contracting State other than the State party to the dispute, since it must be 

considered a Bergonian national. In addition, RESPONDENT has never consented to treat 

CLAIMANT as a national of another country because of foreign control, and CLAIMANT‘s 

exploitation of its IP in Bergonia does not constitute a protected investment under applicable 

international law. 

 

I.A. There is no jurisdiction ratione personae 

I.A.1. CLAIMANT is a national of the host State  

21. The ICSID regime encompasses claims filed by investors who are nationals of a 

Contracting State other than the host State.
37

 Thus, “it is the nationality of the Claimant that 

determines the jurisdiction ratione personae of the tribunal”.
38

 CLAIMANT can only be 

considered a Bergonian national, i.e., a national of the host State. For that reason, it is 

impeded from filing a claim before an ICSID Tribunal against RESPONDENT. 

22. It is an uncontested fact that CLAIMANT is incorporated in the State of Bergonia. 

Moreover, it is recognized that the place of incorporation or registered office is the most 

widely-used test in order to determine a juridical person‘s nationality.
39

  The mentioned test 

has been applied by consistent case law. In this regard, Tokios Tokelés Tribunal stated: 

 [T]he generally accepted (albeit implicit) rule is that the nationality of a 

corporation is determined on the basis of its siège social or place of incorporation. 

Indeed, ICSID tribunals have uniformly adopted the test of incorporation or seat 

rather than control when determining the nationality of a juridical person.
40

 

23. Furthermore, the Tribunal in Aucoven concluded: 

According to international law and practice, there are different possible criteria to 

determine a juridical person's nationality. The most widely used is the place of 

                                                 
35

 Schreuer (Consent), p.1. 
36

 Schreuer (Commentary), ¶245 [Emphasis added]. 
37

 Schreuer (Commentary), ¶423. See also Schlemmer, p.70-71. 
38

 Mc Lachlan et.al., ¶5.01 
39

 Schreuer (Commentary), ¶460. 
40

 Tokios Tokelés, ¶42. 
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incorporation or registered office. Alternatively, the place of the central 

administration or effective seat may also be taken into consideration.
41

 

24. The record clearly shows that MedBerg is incorporated in Bergonia and has its central 

administration or effective seat in the State of Bergonia.
42

 Therefore, it must be concluded 

that CLAIMANT, a Bergonian national, is barred from filing claims before an ICSID 

Tribunal against its own country. 

25. For these reasons, RESPONDENT submits that this Tribunal has no jurisdiction ratione 

personae. 

 

I.A.2. Requisites of Art. 25(2)(b) are not met 

26. CLAIMANT‘s nationality bars its possibility of coming before this Tribunal, since 

RESPONDENT has not consented to treat CLAIMANT as a national of another State because 

of foreign control. Art. 25(2)(b) of the ICSID Convention allows a Contracting State to agree 

to treat a legal entity as foreign, despite having the nationality of the host country, insofar as it 

is controlled by foreigners.
43

  

27. First of all, it is clear that the factual basis for the operation of Art. 25(2)(b) is not present. 

Indeed, that provision has been included in order to protect entities that are incorporated in 

States that require that investments be made through locally-incorporated companies. In other 

words, the purpose of Art. 25(2)(b) is to make possible for those companies to qualify as 

protected investors, in a situation where the host state requires that the foreign investors run 

their business through locally incorporated companies.
44

 

28. That is not the case of the State of Bergonia, where the law does not set any obligation (or 

advantage) dependant on whether foreign investors channel their business through companies 

incorporated in its territory.
45

 Besides, it is an uncontested fact that Bergonian laws do not 

provide screening requirements or procedures for the admittance of a foreign investor, unless 

they are provided for in its BITs.
46

 

29. Moreover, as noted by scholars, there are two requirements that must be met in order to 

apply the exception of Art. 25(2)(b). First, the parties to the dispute must have agreed to treat 

a legal entity of the host State as foreign. Second, such entity must be effectively controlled 

                                                 
41

 Aucoven, ¶107. 
42

 Clarifications, #35. 
43

 Sornarajah, ¶2.2.1.  
44

 Dolzer, p. 52. See also Broches II, p.331; p.358-359; p.361. 
45

 Clarifications, #107. 
46

 Clarifications, #110. 
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by aliens.
47

 In the following paragraphs, it will be demonstrated that none of those 

requirements are present in the instant case. 

 

I.A.2.(a) RESPONDENT has not consented to treat CLAIMANT as a national of 

Conveniencia  

30. In the case at hand, the Bergonia-Conveniencia BIT does not contain any provision 

consenting to treat MedBerg as a national of Conveniencia because of foreign control. Indeed, 

the BIT, when referring to juridical persons, clearly adopts the criterion of incorporation to 

establish their nationality, without making any reference whatsoever to control.
48

 

31. In the Holiday Inns case, the Tribunal considered that the agreement relating to the 

treatment of a company as a national of another State because of foreign control is normally 

express.
49

 Besides, implied agreements have only been accepted by ICSID Tribunals in cases 

where the State had given its consent to arbitration in a clause contained in a contract between 

the parties.
50

 As Schreuer clearly explains, consent to ICSID jurisdiction expressed in a direct 

agreement between the parties implies an understanding that the investor fulfils the 

Convention‘s nationality requirements. However, 

[T]his would be the case only if the consent is expressed in a single instrument. A 

general offer of consent contained in […] a treaty that is taken up by the investor 

would not carry this implication.
51

 

32. From this perspective, Sornarajah holds that in the absence of an express agreement that a 

domestic corporation is to be treated as a national of another State, there is no mandate given 

to an ICSID Tribunal to treat the corporation as anything other than the national of the State 

in which it was incorporated.
52

 

33. Moreover, RESPONDENT has always treated CLAIMANT in a clear and unambiguous 

way. Indeed, MedBerg has always been treated as a national of Bergonia in terms of special 

registrations, investment agreements, taxation, privileges, patent application fees or 

procedures.
53

 Therefore, under no grounds can CLAIMANT allege that the State of Bergonia 

has in any time regarded it as a foreign investor.  

                                                 
47

 UNCTAD, p. 13. 
48

 Bergonia-Conveniencia BIT Art. 1(3). 
49

 Amerasinghe II,  p.654.  
50

 See Amco, Letco and Klöckner cited in UNCTAD, p. 13. 
51

 Schreuer (Commentary), ¶476 [Emphasis added]. 
52

 Sornarajah, ¶2.2. 
53

 Clarifications, #14 [Emphasis added]. 
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34. To conclude, the lack of an agreement on nationality makes the exception of Art. 25(2)(b) 

of the ICSID Convention inapplicable to the present case.  

 

I.A.2.(b)CLAIMANT is not controlled by a national of Conveniencia  

35. CLAIMANT contends that it should be regarded as a Conveniencian national because of 

foreign control.
54

 Nevertheless, those allegations must be dismissed. Indeed, CLAIMANT‘s 

actual controllers are intending to avail of a fraudulent mechanism in an attempt to abuse the 

ICSID system. 

36. It is an uncontested fact that CLAIMANT is owned by MedX Holdings, a company 

incorporated in Conveniencia by two equal share partners: Dr. Frankensid and MedScience.
55

 

None of MedX Holding‘s shareholders are entitled to have access to ICSID arbitration either, 

according to the requirements of Art. 25 of the ICSID Convention. In the instant case, through 

the intervention of a ―shell‖ company, those individuals are trying to force their way into 

ICSID arbitration.   

37. The control structure of MedBerg can be depicted as follows: 

 

38. The above graphic shows the organizational chart of the joint venture between Laputan 

company MedScience and Bergonian Dr. Frankensid, which reflects that the real decision-

making power lies solely on those two partners, and no actual, qualifying Conveniencian 

investor is involved.. 

                                                 
54

 Minutes. 
55

 Annex 3, ¶2. 
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39. MedX Holdings‘ commercial activities in Conveniencia are far from significant. In fact, 

they only consist of the rental of a small office and the employment of a lawyer and a tax 

adviser
56

 appointed by the ultimate controlling shareholders of the holding group. 

40. Not surprisingly, the lawyer and the tax adviser who work at MedX Holdings double as 

MedBerg‘s management board, along with a Bergonian national.
57

 It is clear that MedScience 

and Dr. Frankensid indirectly participate –through their employees– in CLAIMANT‘s 

management board. Therefore, MedX Holdings cannot be considered as MedBerg‘s controller 

for any legally relevant reason.  

41. Having said this, in order to prevent CLAIMANT‘s true controllers from abusing the 

ICSID system, it is necessary to dissect the real structure behind MedBerg. This analysis will 

be conducted in the light of Art. 25 of the ICSID Convention, and will be divided into two 

levels: first, regarding MedX Holdings, and second, with respect to MedScience and Dr. 

Frankensid. 

I.A.2.(b).i. MedX Holdings is a “shell company” 

42. CLAIMANT alleges that the fact of being a national of Conveniencia due to foreign 

control permits its recourse to ICSID arbitration. Nevertheless, CLAIMANT‘s argument is 

groundless because through the piercing of MedBerg‘s corporate veil we discover that the 

true controllers are a national of an ICSID non-Contracting State and a host State national.  

43. Art. 25(2)(b) of the ICSID Convention specifically determines an objective requirement, 

“foreign control”, in order to trigger the exception to the general principle of nationality by 

incorporation for juridical persons. As was stated by the Tribunal in TSA case, said foreign 

control justifies, but at the same time conditions, this exception. Accordingly, that Tribunal 

stated that: 

It would not be consistent with the text [of Art. 25], if the tribunal, when 

establishing whether there is foreign control, would be directed to pierce the veil 

of the corporate entity national of the host State and to stop short at the second 

corporate layer it meets, rather than pursuing its objective identification of foreign 

control up to its real source, using the same criterion with which it started.
58

  

                                                 
56

 Clarifications, #76. 
57

 Clarifications, #75. 
58

 TSA, ¶147 [Emphasis added]. 
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44. If the same criterion is used from the very beginning, by going beyond the first level of 

control, it is found that MedX Holdings is 50% owned by MedScience –a company 

established in the State of Laputa, which is not a party to the ICSID Convention–, and 50% by 

Dr. Frankensid –whose dual nationality, Bergonian and Amnesian, would not make MedBerg 

“a national of another contracting party” according to Art. 25 of the ICSID Convention–.
59

 

45. In this sense, Professor Schreuer states that: 

[It is advisable to take] a realistic look at the true controllers, thereby blocking 

access to the Centre for juridical persons that are controlled directly or indirectly 

by nationals of non-Contracting States or nationals of the host State.
60

 

46. Amerasinghe also states that: 

[A]tribunal may investigate the reality of foreign control, where it is possible that 

the purposes of the ICSID Convention are being abused.
61

 

47. By applying said criteria, the only possible conclusion must be that MedX Holdings is 

nothing but a shell company, since even though it is incorporated in the State of 

Conveniencia, it is ultimately controlled by two individuals that are a national of a non-

Contracting State –MedScience– and a national of the host State –Dr. Frankensid–. 

48. For the above reasons, this Tribunal must reject CLAIMANT‘s contentions. 

I.A.2.(b).ii. CLAIMANT’s true controllers cannot access the ICSID mechanism 

49. As previously stated, CLAIMANT‘s true controllers are a national of an ICSID non-

Contracting State and a host State national. 

50. By reaching the second level of analysis, it is found that Dr. Frankensid cannot access to 

ICSID arbitration because of his Bergonian-Amnesian dual nationality.
62 

The Executive 

Directors‘ report clearly determines that: 

[U]nder clause (a) of Article 25(2) a natural person who was a national of the 

State party to the dispute would not be eligible to be a party in proceedings under 

the auspices of the Centre, even if at the same time he had the nationality of 

                                                 
59

 Annex 3, ¶2. 
60

 Schreuer (Commentary), ¶563. 
61

 Amerasinghe I, p.235. 
62

 Annex 3, ¶2. 
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another State. This ineligibility is absolute and cannot be cured even if the State 

party to the dispute had given its consent.
63

 

51. This assertion has been confirmed by several scholars who have interpreted that dual 

nationals are explicitly excluded by the ICSID Convention if they possess the host State‘s 

nationality.
64

 Professor Schreuer is conclusive on the matter: 

The ineligibility of an investor who also possesses the host State‘s nationality 

applies irrespective of which of the several nationalities is the effective one.
65

 

52. Concerning a situation similar to the instant case, the ICSID Tribunal in the Champion 

Trading case, considering that the ICSID Convention set out clear rules on nationality, 

established that: 

According to the ordinary meaning of the terms of the Convention (Art. 25(2)(a)) 

dual nationals are excluded from invoking the protection under the Convention 

against the host country of the investment of which they are also a national.
66

 

53. This approach was also endorsed in the Siag case, where it was stated that: 

The Tribunal concurs with the finding of the ICSID Tribunal in the Champion 

Trading case that the regime established under Article 25 of the ICSID Tribunal 

does not leave room for a test of dominant or effective nationality.
67

 

54. Even if the Tribunal disregarded the fact that dual nationals are impeded from filing claims 

against their own States, it would still lack jurisdiction because Dr. Frankensid‘s effective 

nationality is Bergonian.  

55. The effective nationality theory was most famously applied in the 1955 Nottebohm case, in 

which the ICJ required the existence of a genuine or effective link in order to recognize that 

an individual has a certain nationality.
68

  

56.  In the present case, Dr. Frankensid‘s predominant nationality is Bergonian, which bars his 

possibility of accessing ICSID proceedings. It is an uncontested fact that Dr. Frankensid is a 

Bergonian national by descent and birth, and that he was naturalized in Amnesia in 1991.
69

 It 

                                                 
63

 Report, ¶29. 
64

 Dolzer, p.48. See also Schreuer (Commentary), ¶440. 
65

 Schreuer (Commentary), ¶444. 
66

 Champion Trading (Jurisdiction), ¶60. 
67

 Siag (Jurisdiction), ¶198. 
68

 Nottebohm , cited in Spiro, ¶¶10-11. 
69

 Clarifications, #23. 
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is also uncontested that Dr Frankensid‘s habitual residence and place of employment has been 

in Laputa since 1998, and that he only maintains a vacation home in Amnesia.
70

  

57. Consequently, by applying the criterion of effective nationality, the only possible 

conclusion is that his effective nationality is in any case Bergonian, since the sole link 

between Dr. Frankensid and Amnesia is the ownership of a vacation home, whereas he 

acquired Bergonian nationality by descent and birth. Furthermore, he has lived in Laputa for 

the past eleven years.  

58. Thus, if Dr. Frankensid, a Bergonian citizen, controls a Bergonian company, ICSID 

jurisdiction cannot be reached, for Bergonia is RESPONDENT in these proceedings, and Art. 

25 of the ICSID Convention specifically requires that the CLAIMANT party must not have 

the nationality of the State party to the dispute. 

59. Regarding MedScience, and as was stated before, said entity is incorporated in the State of 

Laputa. Laputa not being a Contracting State to the ICSID Convention,
71

 it is thus impeded 

from access to ICSID arbitration. 

60. Art. 25 of the ICSID Convention, expressly determines that for a dispute to be within the 

jurisdiction of the Centre one of the parties must be a foreign national of another Contracting 

State.
72

  

61. To conclude, this Tribunal should declare that CLAIMANT‘s effective controllers lack the 

necessary legal standing to file a claim against RESPONDENT. 

                                                 
70

 Clarifications, #54. 
71

 Annex 3, ¶3. 
72

 Report, ¶28. 
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I.A.3. Conclusion 

62. This Tribunal is facing a maneuver that tries to force the ICSID system, since the two 

persons who have real control over CLAIMANT cannot access to this dispute resolution 

mechanism. The Tribunal in TSA Spectrum said: 

[A]s was stated in Vacuum Salt Products Ltd v. Republic of Ghana, ―[t]he 

reference in Art. 25(2)(b) to ‗foreign control‘ necessarily sets an objective 

Convention limit beyond which ICSID jurisdiction cannot exist.
73

 

63. Hence, the approach taken by the Vacuum Salt Tribunal requires a careful analysis of the 

shareholding of an entity, previous to any conclusion regarding corporate nationality. In this 

sense, that Tribunal said: 

[T]he words ―because of foreign control‖ have to be given some meaning and 

effect. These words are clearly intended to qualify an agreement to arbitrate and 

the parties are not at liberty to agree to treat any company of the host state as a 

foreign national: They may only do so ―because of foreign control‖.
74

 

64. In fact, even if the Tribunal considered that RESPONDENT has consented to treat 

CLAIMANT as a national of a foreign State because of foreign control, it would still lack 

jurisdiction because the effective control over CLAIMANT is exercised by two individuals 

that do not have legal standing to appear before this Tribunal.  

65. Thus, RESPONDENT requests that the Arbitral Tribunal declare that no foreign investor 

exists in light of Art. 25(2)(b) of the ICSID Convention and of Art. 1(3)(b) of the Bergonia- 

Conveniencia BIT.  

                                                 
73

 TSA,¶139. 
74

 Vacuum Salt, ¶38. 
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I.B. There is no jurisdiction ratione materiae 

66. CLAIMANT‘s exploitation of its intellectual property does not constitute a protected 

investment within the meaning of Art. 25 of the ICSID Convention. Therefore, this Tribunal 

lacks jurisdiction ratione materiae. 

67. In accordance with Art. 25(1) of the ICSID Convention, the jurisdiction of the Centre 

depends upon the existence of a dispute ―arising directly out of an investment‖, for that 

reason, the dispute concerned must qualify for coverage not only under the bilateral or 

multilateral investment treaty, but also under the ICSID Convention.
75

 

68. Most scholars
76

 agree on the existence of several elements that allow us to identify an 

investment. Those elements were elaborated on the basis set by several Tribunals
77

 and 

comprise:  i) duration of the project; ii) regularity of profit and return; iii) risk assumption 

by all parties; iv) substantial commitment and v) the significance of the operation for the 

host State‘s development. The Tribunal in RSM regarded those characteristics as 

“benchmarks or yardsticks to help a tribunal in assessing the existence of an investment”.
78

 

69. CLAIMANT‘s exploitation of Patent AZ2005 lacks the necessary risk assumption and 

decree of commitment required to be considered an investment within the meaning of the 

ICSID Convention. Indeed, it has been recognized that the technology covered by the patent, 

which is used for the production of the cure, was created by Dr. Frankensid, MedScience‘s 

employee.
79

 It is also uncontested that MedScience is established in the State of Laputa
80

 and 

that the expenses connected to the research and development of the Cure were borne by said 

entity.
81

  

70. Consequently, the only possible conclusion is that CLAIMANT only registered a patent of 

a technology that had been developed in Laputa, and that no foreign funds were ever invested 

in the State of Bergonia. This means that the investment behind Patent AZ2005 has been 

made by MedScience in the State of Laputa, and therefore, MedBerg‘s activities concerning 

Patent AZ2005, lack the essential commitment necessary to be considered a protected 

investment under the ICSID Convention. 

                                                 
75

 Parra, p.51.  
76

 OECD I, p. 11. 
77

 Fedax, ¶43. See also Joy Mining, ¶53, Salini, ¶52 and Phoenix, ¶114. 
78

 RSM, ¶241. 
79

 Annex 3, ¶4. 
80
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81
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71. Moreover, CLAIMANT did not assume a relevant risk when it decided to exploit the 

patent in the Bergonian market. As the record clearly shows, such technology has been 

registered not only in the State of Bergonia, but also in numerous other States, where the 

products are manufactured and sold,
 82

 allowing to recover the spent funds. This means that 

CLAIMANT could never suffer any economic loss in relation to Patent AZ2005, different 

from what must be considered as a mere commercial risk. 

72. According to the WB Guidelines, a favorable investment environment does not prevent 

investors from the ordinary commercial risks that their activities may entail.
83

   

73. Furthermore, the Tribunal in Joy Mining case established that a normal economic activity 

that does not require a particular development of production cannot be assimilated to an 

investment. It also made it absolutely clear that the risk incurred must be different from that 

involved in any commercial contract, including the possibility of the termination of the 

contract.
84

 

74. For the aforementioned reasons, it must be concluded that CLAIMANT‘s exploitation of 

its intellectual property rights lacked the required degree of substantial commitment and risk 

assumption to be considered an investment within the meaning of ICSID Convention. 

 

II. SECOND OBJECTION: THIS TRIBUNAL LACKS JURISDICTION UNDER THE 

BERGONIA-CONVENIENCIA BIT 

II.A. CLAIMANT does not qualify as a protected investor under Bergonia-Conveniencia 

BIT 

75.  Contrary to CLAIMANT‘s allegations, Bergonia-Conveniencia BIT does not contain any 

provision consenting to treat CLAIMANT as a national of another country because of foreign 

control. Indeed, CLAIMANT does not qualify as a protected investor under said BIT, because 

the treaty does not extend its protection to national investors. It only applies to investors of 

one of the Contracting States in the territory of the other Contracting State.
85

  

                                                 
82
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83
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84
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76. In the present case, Bergonia-Conveniencia BIT clearly adopts the criterion of 

incorporation in order to determine the investor‘s nationality.
86

 Art. 1.3 states: 

The term ―investor‖ means (a) in respect of the Democratic Commonwealth of 

Bergonia: (…) any juridical person as well as any commercial or other company 

in association with or without legal personality having its seat in the territory of 

the Democratic Commonwealth of Bergonia (…) 

 

77. When the States parties to a BIT choose a determined criterion it is not for the Tribunal to 

disregard it, as was decided in the Saluka case: 

The Tribunal cannot in effect impose upon the parties a definition of ‗investor‘ 

other than that which they themselves agreed (…) and it is not open to the 

Tribunal to add other requirements which the parties could themselves have added 

but which they omitted to add.
87

  

78. From the wording of the Bergonia-Conveniencia BIT it is evident that the only criterion to 

determine the nationality of juridical persons is the place of incorporation. It is an uncontested 

fact that MedBerg is incorporated in Bergonia and has its central administration or effective 

seat in the State of Bergonia.
88

 

79. CLAIMANT is a Bergonian national. CLAIMANT cannot invoke the Bergonia-

Conveniencia BIT in order to file a claim against its own country. Therefore, the present 

dispute should have been resolved by Bergonian national courts, and for these reasons 

RESPONDENT requests this Tribunal to reject CLAIMANT‘s submissions. 

 

II.A.1. CLAIMANT cannot invoke the MFN clause contained in Bergonia-Conveniencia 

BIT 

II.A.1.(a) The basic treaty is not applicable 

80.  CLAIMANT is not a protected investor under Art. 25 of the ICSID Convention nor under 

the Bergonia-Conveniencia BIT. Thus, CLAIMANT cannot avail of the protection provided 

by the BIT, let alone making use of an MFNC to import provisions form another treaty. For 

that reason, CLAMANT‘s attempt to gain RESPONDENT‘s consent to arbitration through 

the operation of an inapplicable MFN provision must be dismissed. 

                                                 
86

 Bergonia-Conveniencia BIT, Art. 1.3.a - 1.3.b 
87
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81. First of all, for the application of an MFNC to be valid, the party must be in a position to 

invoke the basic treaty in which the MFNC is contained. The ICJ in the Anglo-Iranian case, 

made it absolutely clear that 

[The basic treaty] is the treaty which establishes the juridical link between the 

beneficiary (…) and a third party treaty.
89  

82. It is thus obvious that the operation of MFNCs evidently assumes that the basic treaty is 

applicable in the first place.
90

  There is also consistent case law that indicates that MFNCs 

cannot be used as an excuse to bypass the requirements that necessarily have to be met before 

the treaty can apply at all. In this sense, the Tribunal in Tecmed refused to resort to an MFNC 

in order to modify the time limits to the application of the Treaty concerned, and it did so in 

the understanding that matters relating to the application of the substantive provisions of the 

treaty: 

[D]ue to their significance and importance, go to the core of matters that must be 

deemed to be specifically negotiated by the Contracting Parties.
91

  

83. In the MCI case, the investor‘s attempt to use the MFNC as a ground to import the entry 

into force provision of another treaty was also rejected.
92

 

84. Recognizing that each treaty sets forth its own conditions and scope of application ratione 

personae, ratione materiae and ratione temporis, Banifatemi explains that the requirement of 

an ―investment‖ made by an ―investor‖ within the meaning of the relevant BIT is one of the 

qualifying conditions which, if not met, constitute an obstacle to the applicability of the 

treaty.
 93

 

85. In conclusion, CLAIMANT‘s attempt to invoke the Bergonia-Conveniencia BIT through 

the MFNC contained in such treaty must be disregarded since the main prerequisite of the 

operation of an MFNC is the applicability of the basic treaty. Since CLAIMANT is not in a 

position to benefit from the basic treaty, therefore no MFN treatment can be alleged. 

                                                 
89
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II.A.1.(b) Alternatively, even if the basic treaty was applicable, the MFN clause does not 

apply to jurisdictional issues 

86. CLAIMANT contends that through the application of the MFNC contained in the 

Bergonia-Conveniencia BIT, it is possible for it to import the express agreement on 

nationality contained in another Treaty, i.e., the Bergonia-Tertia BIT,
94

 and thus be 

considered a protected investor.
95

  

87. Before entering into a detailed analysis of CLAIMANT‘s allegation, it should be noted that 

with its argument, CLAIMANT is implicitly recognizing that it does not qualify as an 

investor according to the definition set forth in Bergonia-Conveniencia BIT. 

88. CLAIMANT is a Bergonian company. Since RESPONDENT did not consent to treat 

CLAIMANT as a foreign national under the Bergonia-Conveniencia BIT, it is clear that the 

MFNC of the Bergonia-Conveniencia BIT cannot be invoked to transform the consent given 

by Bergonia under other treaties into consent to treat a national of Bergonia as a national of 

Conveniencia. Firstly, as stated before, because CLAIMANT is not even benefited by the 

Bergonia-Conveniencia BIT [see §II.A.], and secondly, because the MFNC in that treaty 

cannot be used to import previsions of jurisdictional nature, specially, the agreement on 

foreign control, in the terms of Art. 25(2)(b) of the ICSID Convention. 

89. The Bergonia-Conveniencia BIT MFNC contained in Art. 3, establishes that neither 

Contracting State shall subject investments or investors of the other Contracting State to 

treatment less favorable than it accords to investments of its own investors or to investments 

of investors of any third State. In addition, said clause describes a series of events that shall in 

particular be deemed “treatment less favourable”. 

90. Like all other provisions of the BIT and in the absence of other specified applicable rules 

of interpretation, Art. 3 must be interpreted in the manner prescribed by Art. 31 of the 

VCLT,
96

 i.e. in good faith, pursuant the ordinary meaning to be given to the terms in their 

context and in the light of its object and purpose.  Following this reasoning, the content of the 

MNFC in question, should be construed in accordance with the rest of the provisions of 

Bergonia-Conveniencia BIT. It is a fact that the State Parties to the mentioned BIT omitted 

any reference to foreign control in order to determine the nationality of the protected 
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investors,
97

 even when they could have chosen to make an express agreement in that sense, in 

the terms of Art. 25(2)(b) of the ICSID Convention. 

91. Furthermore, from a plain reading of Art. 3 of Bergonia-Conveniencia BIT, it is evident 

that the referred MFNC contains a series of activities related to the investments without 

making any reference to the intention of extending the scope of the MFNC to jurisdictional 

issues.
98

 Consequently, the subjects covered by such clause are limited to substantive 

treatment exclusively, and in no event can be extended to jurisdictional issues. A contrary 

interpretation would contravene the ejusdem generis principle, which requires that the matters 

attracted by the MFNC belong to the same category of subject as that to which the clause 

itself relates.
99

 

92. In addition, MFN provisions cannot create a basis for jurisdiction where none exists in the 

basic treaty. According to the Tribunal in Plama, quoted also in Telenor, a wide interpretation 

of the MFNC may expose the host State to treaty-shopping by the investor among an 

indeterminate number of treaties, to find a dispute resolution clause wide enough to cover a 

dispute that would fall outside the dispute resolution clause of the base treaty.
 100

 Indeed, 

allowing claimants this possibility would open the door to a potentially infinite variety of 

dispute resolution permutations and combinations that different investors might rely upon so 

as best to meet their individual circumstances.
101

 

93. As expressly stated by the Plama Tribunal: 

[D]ispute resolution provisions in a specific treaty have been negotiated with a 

view to resolving disputes under that treaty. Contracting States cannot be 

presumed to have agreed that those provisions can be enlarged by incorporating 

dispute resolution provisions from other treaties negotiated in an entirely different 

context (…) An MFN provision in a basic treaty does not incorporate by reference 

dispute settlement provisions in whole or in part set forth in another treaty, unless 

the MFN provision in the basic treaty leaves no doubt that the Contracting Parties 

intended to incorporate them.
102

 

                                                 
97

 Bergonia-Conveniencia BIT, Art. 1(3). 
98

 Bergonia-Conveniencia BIT, Art. 3(3). 
99

 ILC Draft, Art. 9 - 10.   
100

 Telenor, ¶93. 
101

 Fietta, p.135. 
102

 Plama, ¶¶207- 223. 



20 

 

94. Accordingly, the Tribunal in Telenor confirmed the fundamental importance of respecting 

limits placed by sovereign States on their consent to international arbitration, when it ruled: 

In the absence of language or context to suggest the contrary, the ordinary 

meaning of ―investments shall be accorded treatment no less favorable than that 

accorded to investments made by investors of any third State‖ is that the investor's 

substantive rights in respect of the investments are to be treated no less favorably 

than under a BIT between the host State and a third State, and there is no warrant 

for construing the above phrase as importing procedural rights as well. It is one 

thing to stipulate that the investor is to have the benefit of MFN investment 

treatment but quite another to use an MFN clause in a BIT to bypass a limitation 

in the very same BIT when the parties have not chosen language in the MFN 

clause showing an intention to do this, as has been done in some BITS.
103

 

95. To sum up, the application of the MFNC contained in Bergonia-Conveniencia BIT cannot 

contradict the intention of the Contracting States when, exercising their sovereign rights, they 

chose not to grant the protection of the BIT to those entities that were established in the 

territory of the host State. In the present case, CLAIMANT is trying to make use of an MFNC 

to import the definition of ―investor‖ provided by a different BIT. Being the issue related to 

the concept of nationality, it should be understood that this matter is one of the “fundamental 

conditions that the [State] parties envisage for the acceptance of the agreement in 

question”.
104

 Those subject matters are public policy considerations that cannot not be 

overridden by a mistaken application of an MFNC, and this assertion has also been supported 

by Tribunals –as Maffezini- that admitted a broad interpretation of MFN clauses: 

It is clear, in any event, that a distinction has to be made between the legitimate 

extension of rights and benefits by means of the operation of the clause, on the 

one hand, and disruptive treaty-shopping that would play havoc with the policy 

objectives of underlying specific treaty provisions, on the other hand.
105

  

96. Following this interpretation, it must be concluded that the MFNC contained in the 

Bergonia-Conveniencia BIT, cannot be used to import the agreement on foreign control set 

forth in Bergonia-Tertia BIT, and that therefore, this Tribunal lacks jurisdiction even in those 

grounds. 
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II.A.1.(c) Alternatively, RESPONDENT may invoke the Denial of Benefits Clause of 

Bergonia-Tertia BIT 

97. If this Tribunal considered that CLAIMANT may invoke the MFNC contained in 

Bergonia-Tertia BIT, then RESPONDENT is entitled to exercise the right conferred by Art. 

I.2 of Bergonia-Tertia BIT, and therefore deny the benefits conferred by Art. VI.8 of that 

Treaty.  

98. Art. I.2 of Bergonia-Tertia BIT reads as follows: 

Each Party reserves the right to deny to any company the advantages of this treaty 

if nationals of any third country control such company and, in the case of a 

company of the other Party, that company has no substantial business activities in 

the territory of the other Party or is controlled by nationals of a third country with 

which the denying Party does not maintain normal economic relations. 

99. The denial of benefits clause contained in Bergonia-Tertia BIT is applicable to the present 

case based on two alternative circumstances. First, because MedX Holdings has no substantial 

business activities in the territory of Conveniencia, and second, because the mentioned 

company is controlled by nationals of a third country with which the State of Bergonia does 

not maintain normal economic relations. Either of these facts leads to the applicability of the 

denial of benefits clause. 

100. Regarding the first issue, MedX Holdings commercial activities in Conveniencia lack the 

necessary relevance in order to be considered as ―substantial business activities‖. In fact, it 

only rents a small office, employing a single lawyer and a tax adviser.
106

  

101. As for the second circumstance, it is an uncontested fact that MedScience, an entity that 

has effective control over MedX Holdings, is established in the State of Laputa.
107

  It is also 

uncontested that, on certain trade issues, there have been tensions between Laputa and 

Bergonia, and Laputa has imposed sanctions on several occasions.
108

 Therefore, there is no 

such thing as ―normal economic relations‖ between Laputa and Bergonia. 

102. To conclude, the factual grounds for the application of the denial of benefits clause 

contained in Bergonia-Tertia BIT are present in the instant case. Therefore, RESPONDENT 

                                                 
106

 Clarifications, #76.  
107

 Annex 3, ¶2. 
108

 Clarifications, #10. 



22 

 

submits that the benefits contained in such Treaty, i.e. the agreement on foreign nationality, 

are not to be conferred to CLAIMANT. 

II.A.1.(d)Alternatively, Art. III.4 of Bergonia-Tertia BIT expressly excludes compulsory 

licenses from being treated as an expropriation. 

103. If the Tribunal were to find that CLAIMANT may validly invoke the provisions contained 

in Bergonia-Tertia BIT, consequently its Art. III.4. would exclude compulsory licenses from 

being treated as an expropriation.   

104. Indeed, when importing the agreement on nationality contained in Bergonia-Tertia BIT, 

this Tribunal should consider such BIT as a whole, taking into account its restrictions. 

Therefore, its Art. III.4. should also be applied, and that would lead to the result that 

CLAIMANT may not allege that RESPONDENT has expropriated the Patent through the 

issuance of a compulsory license.  

105. When dealing with the protection against expropriation without compensation, Art. III.4. 

of the abovementioned BIT, states: 

This Article does not apply to the issuance of compulsory licenses granted in 

relation to intellectual property rights in accordance with the TRIPS Agreement, 

or to the revocation, limitation, or creation of intellectual property rights, to the 

extent that such issuance, revocation, limitation or creation is consistent with the 

TRIPS Agreement. 

106. As will be demonstrated later on, the issuance of the compulsory license with respect to 

Patent AZ2005 is thoroughly TRIPS compliant [See ¶154 et seq below]. In fact, Bergonian IP 

laws have entered into force in 1997,
109

 implementing all relevant TRIPS Agreement 

obligations and following its text reasonably closely.
110

 

107. Furthermore, allowing CLAIMANT to choose among the provisions of Bergonia-Tertia 

BIT, discarding those that would contravene its purposes, would be contrary to a reasonable 

interpretation of such treaty, in the terms of the VCLT.
111

 Indeed, the advantages conferred by 

the BIT, should be applied in their context taking into account the limitations to the conferred 

rights. 
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108. CLAIMANT should not be allowed to ―cherry-pick‖ the benefits that could be extracted 

from Bergonia-Tertia BIT, without considering the counterbalances to those benefits set out 

in that treaty.
112

  

109. Therefore, to conclude, a correct application of Bergonia-Tertia BIT leads to the result that 

the issuance of a compulsory license in accordance with TRIPS, can never be used as a 

ground for a claim of expropriation, since it is expressly determined by Art. III.4.  

 

II.B.CLAIMANT’s exploitation of its IP rights does not qualify as a protected 

investment under the ICSID regime 

110. The term ―investment‖ is not defined in the ICSID Convention.
113

 In the words of 

Schreuer, ―it is left to the parties what kinds of investments they wish to bring to ICSID‖.
114

 

Nevertheless, Art. 25(1) of the ICSID Convention acts as an outer limit to any BIT 

definition of ―investment‖: 

[T]he parties' agreement that a dispute is an 'investment dispute' will be given 

great weight in any determination of the Centre's jurisdiction, although it would 

not be controlling.
115 

111. Indeed, the Tribunal in the Joy Mining case made it clear that: 

The parties to a dispute cannot by contract or treaty define as investment, for the 

purposes of ICSID jurisdiction, something which does not satisfy the objective 

requirements of Article 25 of the Convention. Otherwise Article 25 and its 

reliance on the concept of investment, even if not specifically defined, would be 

turned into a meaningless provision.
116

 

112. And the Annulment Committee in Patrick Mitchell, also stated that: 

[T]he parties to an agreement and the States which conclude an investment treaty 

cannot open the jurisdiction of the Centre to any operation they might arbitrarily 

qualify as an investment. It is thus repeated that, before ICSID arbitral tribunals, 
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the Washington Convention has supremacy over an agreement between the parties 

or a BIT.
117  

113. For that reason, it turns necessary to make a two-fold test, analyzing whether certain 

dispute arises directly out of an investment within the meaning of the Convention, and if so, 

whether the dispute relates to an investment as defined in the applicable BIT.
118

  

114. As the Tribunal in Phoenix
119

 stated:  

It is common ground between the parties that the jurisdiction of the Tribunal is 

contingent upon the fulfillment of the jurisdictional requirements of both the 

ICSID Convention and the relevant BIT. 

115. In the present case, Art. 1 of the Bergonia-Conveniencia BIT determines that patents are 

comprised in the term ―investment‖.  However, the definition of investment made by the BIT 

has to be in accordance with the meaning of ICSID Convention. The parties do not have 

unlimited freedom in determining what constitutes an investment; in fact,  

[A]ny such determination is not conclusive for a Tribunal deciding on its 

competence. Under Article 41 of the Convention, a Tribunal may examine on its 

own motion whether the requirements of jurisdiction are met. 
120

 

 

116. As previously stated [See §I.B.] CLAIMANT‘s exploitation of its intellectual property 

does not qualify as a protected investment under the ICSID Convention. Consequently, 

Bergonia-Conveniencia BIT‘s definition of investment cannot override the limits imposed by 

the ICSID regime. For that reason RESPONDENT submits that the present claim has to be 

rejected.  

III. THIRD OBJECTION: CLAIMANT DID NOT COMPLY WITH THE THREE-

MONTH WAITING PERIOD 

117. RESPONDENT submits that this lacks jurisdiction because CLAIMANT has not fulfilled 

the requirements set forth by Bergonia-Conveniencia BIT in regards to dispute settlement 

provisions. 

118. Art. 10 of Bergonia-Conveniencia BIT, expressly determines: 

Settlement of Disputes between an Investor and a Contracting State:  
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(1) Disputes concerning investments between a Contracting State and an investor 

of the other Contracting State should as far as possible be settled amicably 

between the parties in dispute.  

(2) If such a dispute cannot be settled within a period of three months from the 

date of receipt of request for settlement, the dispute shall be submitted at the 

request of the investor alternatively or consecutively to: (…) (b) international 

arbitration under either: – the Convention of 18 March 1965 on the Settlement of 

Investment Disputes between States and Nationals of Other States (ICSID), or 

(…) any other form of dispute settlement agreed upon by the parties.
121

  

119. From the very wording of Art. 10 of Bergonia-Conveniencia BIT, it is understood that a 

request for amicable settlement is necessary for the three-month negotiations period to begin. 

The purpose of such requirement is, in the words of Schreuer, “to give the parties to the 

dispute an opportunity to reach a negotiated settlement”.
122

 However, since CLAIMANT 

never filed such request, the State of Bergonia never had such an opportunity. 

120. CLAIMANT violated the three-month waiting period, since RESPONDENT has never 

received any request for settlement concerning the dispute at hand. Indeed, CLAIMANT only 

wrote the Bergonian IP Office referring to Art. 10(2) of the BIT, sending copies to the 

Foreign, Economics and Justice Ministries.
123

 It is clear that CLAIMANT completely ignored 

the provision contained in Art. 10(1). 

121. CLAIMANT wrote to the Bergonian IP Office and Ministries with the only purpose of 

informing RESPONDENT of its unilateral decision of commencing legal actions, with no 

intentions to negotiate and denying RESPONDENT the possibility of seeking an appropriate 

solution. Otherwise, instead of emphasizing its alleged right to file a claim before an 

international tribunal (supposedly conferred to it by Art. 10(2)), CLAIMANT would have 

requested to settle the dispute amicably, in the terms of Art. 10(1) of Bergonia-Conveniencia 

BIT.  

122. Moreover, even if the Tribunal considered that CLAIMANT‘s letters of December 2007 

constituted a request for amicable settlement, still MedBerg would not have complied with the 

requisites of Art.10 of Bergonia-Conveniencia BIT. Indeed, the record shows that the 

Bergonian Justice Ministry replied stating that the compulsory license was issued in 
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conformity with Bergonia‘s international obligations,
124

 which means that CLAIMANT had 

the opportunity of communicating its dissenting opinion and thus begin the exchange of 

positions that a negotiating process requires.  In other words, after the response of Bergonian 

Justice Ministry, CLAIMANT never showed an intention to follow up the dialogue. In fact, 

CLAIMANT has always been reluctant to negotiate.
125

 

123. In the Goetz case the Tribunal found that non-compliance with a waiting period constituted 

a bar to jurisdiction.
 126

 Accordingly, in the Enron case, that involved the Argentina-United 

States BIT, which provided for a six-month period for consultation between the parties to the 

dispute, the Tribunal made it clear that: 

[The negotiation period] requirement is in the view of the Tribunal very much a 

jurisdictional one. A failure to comply with that requirement would result in a 

determination of lack of jurisdiction.
127

 

124. In the present case there is an evident lack of compliance with the applicable treaty 

provision that must not be undermined. CLAIMANT committed a procedural violation and 

for that reason, this Tribunal lacks jurisdiction. 

CONCLUSION ON JURISDICTION 

125. CLAIMANT has created a fictional scenario where nothing is what it seems to be. 

Contrary to CLAIMANT‘s allegations, it is clear that MedBerg is a national of the host State 

–ultimately controlled by two individuals that cannot access to ICSID arbitration– trying to 

conceal that condition from the view of this Tribunal.  

126. In its attempt to force its way into ICSID arbitration, CLAIMANT alleges that this 

Tribunal should construe its economic activities in Bergonia as a protected investment under 

applicable international law. Nevertheless, as already described, CLAIMANT has never made 

such an investment in the territory of Bergonia. 

127. In addition to this, CLAIMANT did not even comply with the requisite of the three month 

waiting period established by the same BIT that CLAIMANT is invoking in this fiction.    

128. To sum up, it is clear that in the present case a national of Bergonia is filing a claim against 

Bergonia based on a measure adopted by the State in accordance with its laws, before an 
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international tribunal that has been created with the only purpose of solving disputes between 

a foreign investor and a host State. Therefore, the present case must be dismissed for lack of 

jurisdiction. 



28 

 

PART TWO: MERITS  

I. PATENT AZ2005 IS SUBJECT TO THE BERGONIAN LEGAL 

FRAMEWORK OF IP RIGHTS 

129. The case at hand concerns a dispute over the use of Bergonian Patent AZ2005.
128

 A patent 

is a specific legal property right that the government grants to the inventor in exchange for the 

inventor‘s agreement to share the details of the invention with the public.
129

 According to 

Professor Gibson: 

This legal right is territorial in nature and arises through the state‘s statutorily-

created grant of intellectual property to private parties.
130

 

130. In the case at hand, Patent AZ2005 was granted by the Bergonian IP Office.
131

 When a 

foreigner is granted a patent in a host State, it acquires rights subject to the existing domestic 

regulatory framework.
132

 As a consequence, Patent AZ2005 is limited by the Bergonian legal 

framework of IP rights.  

131. Bergonia is a member of TRIPS.
133

 The TRIPS Agreement is the primary global IP rights 

treaty.
134

 It was signed in 1994 in the Uruguay Round and it symbolizes the commitment by 

more than one hundred Member nations to find a multilateral solution to trade-based 

problems in IP protection.
135

 In the words of Evans: 

Such a commitment by so large a number of nations meant that, even prior to its 

conclusion, the standards embodied in the agreement had increasingly began to 

serve as a model for the protection of intellectual property.
136

 

132. Such assertion implies that TRIPS reflects international customary law, ―the most 

important source of international law, evolving from the practice of the states.‖
137

  

133. Art. 1 of TRIPS provides that members shall “give effect‖ to the provisions of the 

agreement.
138

 They had a duty to review their domestic laws in order to determine what 

amendments were required in order to implement the decision and undertake the necessary 
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legal adaptations.
139

 Following this directive, in 1997 Bergonia implemented TRIPS through 

its domestic patent law.
140

 Since then,  

Bergonia has laws in place that implement all relevant TRIPS Agreement 

obligations, following closely the relevant text of the TRIPS Agreement.
141

 

134. Considering the abovementioned, the Bergonian domestic laws, by incorporating TRIPS, 

reflect not only international consensual commitments but also international customary law 

regarding IP rights. 

135. CLAIMANT was granted Patent AZ2005 in 2005 under such legal framework.
142

 An 

investor‘s reasonable reliance on patent rights in connection with an investment is conditioned 

by the State‘s regulatory framework for patents.
143

 Therefore, even if MedBerg could invoke 

the Bergonia-Conveniencia BIT, it could not have projected a different protection to its patent 

than the one offered by the Bergonian IP legal framework.  

136. To sum up, even if the Tribunal considered that is has jurisdiction over the present dispute, 

Bergonia complied with its commitments under international and domestic law and therefore 

has not breached any of its obligations under the BIT. 

II. CLAIMANT WAS ACCORDED FAIR AND EQUITABLE TREATMENT AT 

ALL TIMES 

II.A.The concept of Fair and Equitable Treatment 

137. CLAIMANT alleges that Bergonia‘s actions breached the obligations set forth in Art. 2(2) 

of the Bergonia-Conveniencia BIT, which states: 

Each Contracting State shall in its territory in any case accord investments by 

investors of the other Contracting State fair and equitable treatment (…).  

138. In determining the scope of the obligation of RESPONDENT under FET, the Tribunal 

must apply the VCLT.  Art. 31 of the VCLT establishes that treaties must be interpreted in 

good faith and in accordance with the ordinary meaning to be given to their words.
144

 Absent 

any indication in the Begonia-Conveniencia BIT as to the actual meaning of FET, the 

ordinary meaning of the term will naturally invoke the scope granted to this complex of rights 
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under customary international law, and FET under Bergonia-Conveniencia BIT will thus 

equal the minimum standard of treatment due under general international law.   

139. The Neer Tribunal determined the content of the minimum standard and found that State 

conduct in order to violate the FET standard must amount to an  

[O]utrage, bad faith, willful neglect of duty, an insufficiency of governmental 

action so far short of international standards that every reasonable and impartial 

man would readily recognize its insufficiency.
145

  

140. Similarly,  in the CMS case the Tribunal held that: 

The Treaty standard of fair and equitable treatment and its connection with the 

required stability and predictability of the business environment, founded on 

solemn legal and contractual commitments, is not different from the international 

law minimum standard and its evolution under customary law.
146

 

141. Professor Newcombe encompasses this view that international law provides a minimum 

standard of protection. According to the author: 

Its role is not to achieve a welfare-maximizing optimal balance in the protection 

of foreign investment(s). Rather, its purpose is to provide a minimum level of 

protection from state appropriations and arbitrary conduct. If foreign investors 

want protection beyond that minimum level, they should use appropriate risk 

allocation mechanisms such as insurance, contract and diversification.‖
147

 

142. Following this interpretation it must be concluded that in order to violate this standard, the 

host State must incur in  

[A]cts showing a willful neglect of duty, an insufficiency of an action falling far 

below international standards.
148

 

143. The most commonly used elements to determine whether there has been a breach of the 

FET standard include: failure to protect legitimate expectations, lack of transparency, 

arbitrariness and lack of due process, and discrimination. The Tribunal in the Waste 

Management case summarized this position by explaining that: 
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The minimum standard of treatment of fair and equitable treatment is infringed by 

conduct attributable to the state and harmful to the Claimant if the conduct is 

arbitrary, (…) is discriminatory and exposes the Claimant to sectional or racial 

prejudice, or involves a lack of due process leading to an outcome which offends 

judicial propriety. Thus, as might be the case with a manifest failure of natural 

justice in judicial proceedings or a complete lack of transparency or candour in an 

administrative process.
149

 

II.B.There was no breach of CLAIMANT’s legitimate expectations 

II.B.1.Bergonia provided a stable legal framework 

144. The State of Bergonia acted in accordance with its provisions in maintaining the legal 

framework under which Patent AZ2005 was granted. In fact, since 1997, Bergonia has laws in 

place that implement the TRIPS Agreement.
150

As the OEPC Tribunal mentioned, stability of 

the legal framework is an essential element of FET.
151

 Accordingly, the legislation regarding 

IP rights has not changed ever since.  

145. As it has been already explained [see §I.], Patent AZ2005 was granted within TRIPS-

compliant Bergonian law.
152

 TRIPS, to which Bergonia and Conveniencia are members,
153

 

allows member States to grant compulsory licenses.
154

 As a consequence CLAIMANT cannot 

argue that the issuance of compulsory license was unexpected, since it was the exercise of a 

right conferred by such Agreement.   

146. Accordingly, Professor Lin suggests that: 

[T]he existence of compulsory license provisions in the patent law system of a 

host state means that the investor should be in position to be able to foresee that 

the compulsory license is applicable and will have associated effects.
155

 

147. Furthermore, compulsory licensing is a common practice among TRIPS‘ members. Indeed, 

Israel issued a compulsory license in 1995,
156

 Italy did so in 2005, 2006 and 2007
157

 and 
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Malaysia, Zambia and Indonesia issued compulsory licenses on 2004,
158

 to name a few. The 

United States issues more compulsory licenses than any other country.
159

 

148. Moreover, RESPONDENT had issued compulsory licenses in the past, making it easier for 

MedBerg to foresee that such measure could be taken with respect to Patent AZ2005.
160

 

149. On the whole, RESPONDENT‘s behavior was predictable not only because it is a member 

of TRIPS and therefore has the prerogative to grant compulsory licenses, but also for its past 

conduct and for the fact that the issuance of compulsory licenses is common practice among 

States. 

II.B.2.Bergonian legal framework permits the issuance of compulsory licenses and does 

not limit the grounds 

150. Art. 31 of TRIPS enables member States to use the subject matter of the patent without the 

authorization of the right-holder.
161

As a result, since Patent AZ2005 was conferred by 

Bergonia, a member State of TRIPS,
162

 it is by no means inalienable. On the contrary, it is 

always subject to compulsory licensing. 

151. Importantly, the TRIPS Agreement does not limit the grounds that may justify the grant of 

a compulsory license. It only establishes the conditions under which such licenses may be 

conferred.
163

 This has been clearly confirmed by the Doha Declaration, which stated that: 

Each Member has the right to grant compulsory licenses and the freedom to 

determine the grounds upon which such licenses are granted.
164

 

152. In the present case, Bergonia issued the compulsory license over patent AZ2005 in order to 

provide a solution to obesity, an illness affecting almost half of its population,
165

 since the 

treatment had proven to be the most effective for that purpose.
166

 According to WTO 

jurisprudence, “human health has been recognized as being important in the highest 

degree.”
167

 Therefore, it must be viewed as a reasonable motive. 
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153. In any case, although the Agreement refers to some of the possible grounds -such as 

emergency and anticompetitive practices- for issuing compulsory licenses, it leaves members 

full freedom to stipulate other grounds, such as those related to non-working of patents, public 

health or public interest.
168

 It follows that, regardless of the motive invoked by the IP Office, 

no responsibility can be attributed to the State as long as the provisions set on Art. 31 are 

fulfilled. 

II.B.3.The requirements to issue a TRIPS-conform compulsory license are met 

154. Bergonia complied with its obligations under Art. 31 of the TRIPS Agreement, which 

demands the following: 

(a) Individual Merits:  

155. Art. 31 (a) provides that “authorization of such use shall be considered on its individual 

merits.” In this case, the measure was taken considering the important medical needs the 

country was facing,
169 

in view of publicly available studies supporting the efficacy of the 

technology covered by the patent to treat obesity
170 

 and the fact that no alternative treatments 

had proven as effective.
171

 

156. According to the WHO, obesity is a major risk factor for chronic diseases such as 

cardiovascular disease (mainly heart disease and stroke) - already the world's number one 

cause of death, killing 17 million people each year, diabetes – which has rapidly become a 

global epidemic-, musculoskeletal disorders – especially osteoarthritis and some cancers 

(endometrial, breast, and colon).
172

  

157. In addition, as from the termination of the license agreement with BioLife, the problem had 

become more acute
173

 since MedBerg was the only company exploiting Patent AZ2005 and it 

had no intentions to license it to any company in Bergonia.
174

 The scarcity of the treatment 

had made it expensive
175

 and inaccessible for most citizens, considering the income level of 

Bergonia.
176

 To make matters worse, there were no generics on the market.
177

 This was 

downright inconsistent with the Doha Declaration, which declared that: 
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The Agreement can and should be interpreted and implemented in a manner 

supportive of WTO Members‘ right to protect public health and, in particular, to 

promote access to medicines for all.
178

 

158. By stating this, the Doha Declaration  

[p]rovides an understanding about the purpose of the TRIPS Agreement in 

relation to public health issues.
179

 

(b) Previous Negotiations:  

159. Art. 31 (b) demands that:  

[s]uch use may only be permitted if, prior to such use, the proposed user has made 

efforts to obtain authorization from the right holder on reasonable commercial 

terms and conditions and that such efforts have not been successful within a 

reasonable period of time. 

160. In the case at hand, BioLife had made efforts to obtain authorization from MedBerg, by 

trying to renegotiate on reasonable commercial terms and conditions the voluntary license 

agreement they had had.
180

 However, these negotiations were terminated after only three 

days,
181

 since the latter showed clear lack of interest to renegotiate. In fact, the record shows 

that CLAIMANT had no plans to license its intellectual property to a third-party in 

Bergonia;
182

 thus, making it futile for BioLife or any other Bergonian company to try to 

obtain a license by its own means.  

161. Moreover, there was no need to try to obtain voluntary licenses, since this requirement 

“may be waived in the case of national emergencies or other circumstances of extreme 

urgency.”
183

 Bergonia‘s obesity problem constituted a sanitary emergency, according to 

Bergonian authorities,
184

 who are enabled to decide on such issue by Art. 5.c of the Doha 

Declaration, which makes it self-judging by stating that: 
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Each Member has the right to determine what constitutes a national emergency or 

other circumstances of extreme urgency.
185

  

(c)Limited Scope and Duration:  

162. Subsection (c) provides that: “the scope and duration of such use shall be limited to the 

purpose for which it was authorized.” This provision is complied for two reasons. Firstly, 

CLAIMANT conserved its right to use and exploit the patent commercially.
186

 Secondly, the 

compulsory license had a time limit of 48 months,
187

 which was a minimum period sufficient 

to determine the efficacy of the patent in reducing obesity among Bergonians and whether the 

impact of the compulsory license on the market for the product would enable sufficient 

numbers of Bergonians to use the product.
188 

 

(d)Non- exclusiveness:  

163. Six Bergonian companies were enabled to make use of the patent,
189

 in conformity with 

Art. 31 (d) which commands that: “such use shall be non-exclusive.” 

(e) Non- Assignability: 

164. Subsection (c) states that: “such use shall be non-assignable”.
 190

 CLAIMANT provided 

no evidence showing that the use given to the beneficiaries of the license was assignable or 

ever assigned; therefore, the possible allegations in this respect must be dismissed. 

(f) Internal Supply:  

165. Subsection (f) of Art. 31 provides that:  

Such use shall be authorized predominantly for the supply of the domestic market 

of the Member authorizing such use. 

166. In the present case, CLAIMANT provided no evidence showing that the quantities 

exported exceeded those destined to internal supply, thus, CLAIMANT‘s possible allegations 

in this respect are groundless. In fact, the record shows that only three of the six authorized 

companies exported,
191 

and they did not export their whole production;
192

 they were only 

marginal. 
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167. Therefore, it can be inferred that the license aimed predominantly, though not exclusively, 

at the supply of the domestic market of Bergonia. 

(g) Termination:  

168. A compulsory license may be terminated when “the circumstances which led to it cease to 

exist and are unlikely to recur.”
193 

In the present case, the authorization to use the patent has 

not been withdrawn from the Bergonian companies yet, since the problem has not finished. In 

fact, the record shows that it was still too early to tell whether the proposed aim was 

achieved.
194 

169. Moreover, Bergonia was allowed by both TRIPS
195

 and its domestic law
196

 to extend the 

time limit of the compulsory license. However, it established a time limit in order not to 

infringe MedBerg‘s property rights.
 

(h) Remuneration:  

170. All the royalty payments obtained from the users were offered to Claimant as 

remuneration,
197 

in observance of Art. 31 (h) which provides that: “the right holder shall be 

paid adequate remuneration in the circumstances of each case.” These royalties were 

comparable to and even higher in the overall than those obtained voluntarily during the 

License Agreement,
198 

and much higher than those effectively perceived at present by 

MedBerg, who refuses to accept any remuneration.   

171. Additionally, as from the issuance of the compulsory license total sales revenues 

increased.
199 

Since the royalties were based on sales,
200 

it follows that MedBerg‘s 

remuneration was presumably higher than it had been during the license agreement. 

(i) Review:  

172. The right-holder should be given the possibility of reviewing, by a judicial or other 

“distinct higher authority”, the “legal validity” of any decision relating to the granting of a 

license as well as of the determined remuneration.
201 

Since the obligation to provide for a 
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review is limited to the legal validity of the decision, Members are not bound to ensure the 

review of the opportunity of granting a compulsory license.
202

 

173. In the present case, MedBerg raised its objections before the Bergonian IP Office‘s Patent 

Review Board, which found the issuance of the compulsory license in conformity with 

Bergonian law,
203

 which is TRIPS- conforming.
204

 There is no record of other review ever 

being asked. 

II.B.4.Conclusion 

174. CLAIMANT‘s legitimate expectations were not breached for the following reasons:  

175. In the first place, the legal framework under which the patent was granted remained stable. 

That legal framework allows Bergonia to issue a compulsory license and Bergonia had made 

use of that prerogative on several occasions. Therefore, CLAIMANT could have foreseen the 

issuance of a compulsory license regarding Patent AZ2005. 

176. Moreover, the compulsory license was issued in accordance to both domestic and 

international law, given that the provisions set on Art. 31 of the TRIPS Agreement were 

fulfilled. The exercise of legal rights by Bergonia cannot surprise CLAIMANT either. 

177. In brief, the measures taken by the Bergonian IP Office could have been anticipated by 

MedBerg before it was incorporated in Bergonia. That is why Bergonia has not breached 

CLAIMANT‘s legitimate expectations. 

II.C.RESPONDENT acted transparently 

178. According to the Tribunal in Rumeli: 

Fair and equitable treatment thus requires that the State act in a transparent 

manner, namely that there is no ambiguity in the legal framework relating to the 

investor's operations and that the decision affecting the latter be traceable to that 

legal framework.
205

 

179. Bergonian IP laws are in accordance with international law, which at the same time reflect 

international customary law [see §I.]. Besides, Bergonian law follows closely TRIPS 

provisions of which Conveniencia is also member.
206

 If MedBerg claims to be a national of 
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Conveniencia it cannot allege not to be acquainted with TRIPS.  Consequently, there is no 

ambiguity in the legal framework. 

180. Moreover, the issuance of the compulsory license is easily traceable to TRIPS, which on 

Art. 31 allows member States to use the technology covered by a patent without the 

authorization of the right-holder. 

181. As the measure is unambiguous and easily traceable, RESPONDENT acted transparently.   

II.D.RESPONDENT respected due process of law 

182. The Champion Trading Tribunal held that: 

The essential implication is that Members and other persons affected, or likely to 

be affected, by Governmental measures imposing restraints, requirements and 

other burdens, should have a reasonable opportunity to acquire authentic 

information about such measures and, accordingly, to protect and adjust their 

activities, or alternatively to seek modification of such measures.
207 

183. In the present case, CLAIMANT was notified of the proceedings when they were 

initiated,
208

 on 1
st
 June 2007

209
 and in that way it acquired authentic information about the 

measure which was taken five months later.
210 

184. Moreover, MedBerg was given the possibility to query the decision before the competent 

authority, the Patent Review Board, which found the issuance of the compulsory license in 

conformity with Bergonian law.
211

 As the record shows, the latter offers due process 

guarantees.
212

 

185. Considering that CLAIMANT was duly notified and that it was provided due process 

guarantees, RESPONDENT respected due process of law.  
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II.E.RESPONDENT did not discriminate against Claimant 

186. Art. 2.3 of the Bergonia Conveniencia BIT states that: 

Neither contracting state shall in any way impair by arbitrary or discriminatory 

measures the management, maintenance, use, enjoyment or disposal of 

investments in its territory of investors of any Contracting State. 

187. A measure is discriminatory when it provides “the foreign investment with a treatment less 

favorable than domestic investment.”
213

 Contrario sensu, if the foreign investment is treated 

in the same way as a domestic investment, the measure cannot be considered discriminatory. 

188. RESPONDENT considers and has always treated MedBerg as a national of Bergonia. In 

fact, the record shows that several compulsory licenses have been issued with respect to 

undisputedly Bergonian companies.
214

 

189. Moreover, Conveniencia is a TRIPS Member
215

 and thus was provided the same treatment 

that could be provided to any other national of a TRIPS Member, in accordance with its 

international multilateral obligations. MedBerg made use of a prerogative conferred by its 

legal framework regarding Patent AZ2005 in the same way as it could have applied it to any 

patent holder in its territory. 

190. Furthermore, MedBerg was the only company which produced the obesity treatment since 

the termination of the exclusive license agreement with BioLife.
216

 Its product was the most 

efficient, making it unique.
217

 Otherwise, such treatment would have not been patentable. As 

a consequence, the government had no like treatments or products on the market to which it 

could resort other than those covered by Patent AZ2005. 

191. To sum up, Bergonia has provided MedBerg treatment no less favorable than that accorded 

to nationals of other TRIPS members or even to its own nationals. Moreover, the technology 

covered by the patent was one of a kind. Therefore, RESPONDENT did not discriminate 

against CLAIMANT. 

II.F.Conclusion 

192. As stated in this section, RESPONDENT complied with the FET due under the Bergonia- 

Conveniencia BIT. Since it maintains the legal framework necessary to comply with 
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CLAIMANT‘s legitimate expectations, it also acted transparently, granted due process, and 

did not incur in any discriminatory measure. 

III.RESPONDENT DID NOT EXPROPRIATE CLAIMANT`S INVESTMENT. 

193. CLAIMANT contends that its investment was unlawfully expropriated by Bergonia, in the 

terms of Art. 4 (2) of the Bergonia- Conveniencia BIT, which provides that: 

Investments by investors of either Contracting State shall not directly or indirectly 

be expropriated, nationalized or subjected to any other measure the effects of 

which be tantamount to expropriation or nationalization in the territory of the 

other Contracting State except, in accordance with the applicable laws of the latter 

Contracting State for the public benefit, on a non-discriminatory basis and against 

prompt, adequate and effective compensation. 

194. Contrary to these allegations, Bergonia has complied with the above- quoted article, for:  

(A) there has been no direct expropriation, (B) there has been no indirect expropriation either 

and (C) the issuance of a TRIPS-compliant compulsory license cannot be considered as an 

expropriation. 

III.A.There has been no direct expropriation 

195. Direct expropriation is “an outright taking of private property by the State, involving a 

transfer of ownership rights to the state or to a third person.”
218

 

196. The Tribunal in the Siag case defined the concept of direct expropriation by contending 

that it occurs when the title of the owner is affected by a measure taken by the State.
219

 

197. The main feature of direct expropriation is, therefore, the taking of private property by the 

State, involving a transfer of ownership rights to the State or to a third person.
220

  

198. The grant of a compulsory license consists of a governmental intervention to compel the 

owner of a patent to grant use of that right to third parties.
221

 In the words of Gibson: 

Because the compulsory license targets ―use,‖ it does not, strictly speaking, 

deprive the owner of ownership rights over the protected intellectual property.
222
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199. The case at hand concerns the issuance of a compulsory license over Patent AZ2005.
223

 A 

compulsory license does not result in a transfer of legal title and thus does not formally 

deprive the IP owner of ownership rights over the protected intellectual property. The fact that 

other companies could also utilize the patent does not mean that the patent-holder has lost that 

faculty. For this reason, the Bergonian government‘s authorization of a compulsory license 

does not fall within the scope of direct expropriation.
224

 

200. Direct expropriation involves a transfer of legal property. CLAIMANT is still the owner of 

Patent AZ2005;
225

 therefore, a claim for direct expropriation must be dismissed. 

III.B.There has been no indirect expropriation 

201. According to the Lauder Tribunal: 

Indirect expropriation (…) is a measure that does not involve an overt taking, but 

that effectively neutralizes the enjoyment of the property.
226

 

202. This category has been subdivided between: (1.) creeping expropriation, i.e., “the use of a 

series of measures in order to achieve a deprivation of the economic value of the 

investment”
227 

and (2.) measures tantamount to expropriation, i.e. “when a sole or unique 

action indirectly neutralizes an investor’s benefits in an asset.”
228

 None of this has occurred. 

III.B.1.There was no creeping expropriation 

203. The Tribunal in Generation Ukraine stated that: 

Creeping expropriation is a form of indirect expropriation with a distinctive 

temporal quality in the sense that it encapsulates the situation whereby a series of 

acts attributable to the State over a period of time culminate in the expropriatory 

taking of such property.
229

 

204. In the present case, there has been only one measure taken by the Bergonian IP Office, 

which in no way satisfies the requirement of there being a “series of acts”.  
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205. Creeping expropriation implies “a substantial deprivation of the economic value of the 

investment”.
230

 The issuance of the compulsory license does not produce such an effect. On 

the contrary, RESPONDENT‘s conduct was profitable to CLAIMANT in the overall, because 

although the percentage royalty rate was lower than the one that had been in effect under the 

terms of the license agreement with BioLife, total sales revenue for the six Bergonian firms is 

higher than it was for BioLife under the before-mentioned agreement.
231

 As a consequence, 

there has been no creeping expropriation. 

III.B.2.The IP Office’s measure was not tantamount to expropriation 

206. International tribunals have identified certain requirements in international law to reach a 

finding of this type of indirect expropriation. These requirements are: firstly, interference with 

property must be substantial, and secondly, it should be permanent.
232

  

207. In the case at hand, the abovementioned requirements are not fulfilled, for: (a) 

CLAIMANT is still the owner of patent AZ2005 and can still exploit it,
233

 and (b) the 

compulsory license had a reasonable time limit of 48 months.
234

 Furthermore, (c) the measure 

was taken for a public purpose.
235

 

III.B.2.(a)CLAIMANT is still the owner of Patent AZ2005 and can still exploit it 

208. The decisive element in an indirect expropriation is the considerable loss of control or 

economic value of a foreign investment without a physical taking.
236

 If the holder‘s rights 

have not disappeared but have only been substantially reduced and the situation is not 

irreversible there is no deprivation.
237

  

209. In the present case, MedBerg not only keeps its ownership over Patent AZ2005 but can 

also utilize and exploit it commercially. In fact, the record shows that MedBerg continued 

selling directly its obesity treatment and products while the compulsory license was in 

force.
238
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210. Having said that, it follows that the interference with Patent AZ2005 –CLAIMANT‘s 

property right– has not been substantial. Hence, the measure does not amount to an 

expropriation. 

III.B.2.(b)The compulsory license was temporary 

211. According to Gibson, the degree of interference caused by the compulsory license will be 

directly dependent upon the compulsory license‘s terms, including, inter alia, the scope and 

duration of the license.
239

 A regulation of temporary duration will generally not be seen as an 

expropriation.
240

 

212. In the Hauer case, the ECJ found that there was no violation of Hauer‘s property rights 

emphasizing in particular that the EEC order was to be valid only for a transitory period of 

three years. 
241

 In the same sense, the Tribunal in LG&E stated that “the expropriation must 

be permanent, that is to say, it cannot have a temporary nature.”
242

 

213. In the present case the measure taken by the IP Office has a limited duration of 48 

months,
243

 in accordance with the TRIPS Agreement.
244

 This period was the minimum 

sufficient to determine the efficacy of the Cure in reducing obesity among Bergonians, and 

whether the impact of the compulsory license for the product would enable sufficient 

members of Bergonia to use the product.
245

  

214. In order to be considered tantamount to expropriation, a measure must be permanent.
246

 

Since the compulsory license is temporary and the time limit is reasonable, it follows that it 

does not constitute an indirect expropriation.  

III.B.2.(c)The measure was taken for a public purpose  

215. The technology covered by Patent AZ2005 was the most effective remedy to treat 

obesity.
247

 This illness was widespread among the Bergonian population; in fact almost half 

of Bergonian population suffered from obesity.
248

 Thus, RESPONDENT issued a compulsory 
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license regarding patent AZ2005 in order to address important medical needs of its 

population.
249

 

216. With respect to the purpose of a governmental measure, the Tribunal in Tecmed declared 

that: 

There must be a reasonable relationship of proportionality between the charge or 

weight imposed to the foreign investor and the aim sought to be realized.
250

 

217. Moreover, proportionality figures prominently in the jurisprudence of the ECHR. In the 

King of Greece case, the court summarized its jurisprudence in the following words:  

An interference with the peaceful enjoyment of possessions must strike a fair 

balance between the demands of the general interest of the community and the 

requirements of the protection of the individual's fundamental rights.
251

 

218. As it has been already explained [see §II.B.3.(a).], obesity is a serious illness that can lead 

to mortal diseases.  Indeed, the AHA refers to obesity as a “worldwide epidemic related to 

heart disease and stroke”.
252

  

219. Considering the aforementioned, and taking into account that CLAIMANT has only 

suffered a temporary limitation over a property right which it still holds, the Bergonian IP 

Office‘s issuance of a compulsory license over Patent AZ2005 must be viewed as a 

proportionate and reasonable measure taken for a public purpose.  

220. Art. 8 of TRIPS also recognizes the rights of Members to adopt measures for public health 

and other public interest reasons and to prevent the abuse of intellectual property rights. The 

Agreement specifically recognizes the potential for abuse of IPRs and states unambiguously 

that Members have a right to defend themselves against such abuses.
253

 

221. Professor Christie contends that the existence of generally recognized considerations of 

public health, safety, morals or welfare lead to the conclusion that there has been no taking.
254

 

RESPONDENT issued a compulsory license for considerations of public health, thus, this 

measure does not amount to an expropriation. 
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III.C.The issuance of the compulsory license was the lawful exercise of a prerogative 

conferred by TRIPS 

222. Bergonia, as a member of TRIPS, has laws in force that incorporate the provisions of such 

agreement.
255

 The issuance of a compulsory license regarding patent AZ2005 complied with 

this regulation.
256

 Therefore, the IP Office‘s issuance of a compulsory license was an 

international law-abided procedure that cannot constitute an expropriation.  

223. Professor Gibson shares this position by stating that:  

If a compulsory license is TRIPS Agreement compliant, an expropriation claim 

can be dismissed.
257

 

224. Accordingly, Professor Correa states that “a legally granted compulsory license cannot be 

rightly described as an act of expropriation.”
258

 

225. In respect to MedBerg‘s claims that the compulsory license amounts to an indirect 

expropriation under international investment law, the State of Bergonia maintains that it 

complied with the relevant TRIPS Agreement criteria and therefore could not have forced an 

indirect expropriation.
259

  

III.D.Conclusion 

226. To conclude, nothing in the present case supports a claim for expropriation:  

227. First, CLAIMANT still holds title to its investment, excluding the possibility of a direct 

expropriation.  

228. Furthermore, there is no series of acts what characterizes creeping expropriation, and   

there is no action or measure either which could be considered tantamount to expropriation. 

The issuance of the compulsory license regarding patent AZ2005 did not constitute a 

substantial interference with CLAIMANT‘s property rights since MedBerg is still the owner 

of the patent, it can use it freely and even exploit it commercially. Moreover, the measure had 

a limited duration and was taken for a public purpose.  
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229. Last but not least, the measure complied with the requirements of TRIPS, which is the 

international agreement applicable to IP rights such as Patent AZ2005 and to which Bergonia 

and Conveniencia are members. 

IV.RESPONDENT GRANTED CLAIMANT FULL AND CONSTANT PROTECTION 

AND SECURITY 

IV.A.The concept of Full and Constant Protection and Security 

230. Art. 4(1)of the Bergonia-Conveniencia BIT states that:  

Investments by investors of either Contracting State shall enjoy full protection and 

security in the territory of the other Contracting State. 

231. In the Saluka case, the Tribunal held that the full security and protection clause is not 

meant to cover just any kind of impairment of an investor‘s investment, but to protect more 

specifically the physical integrity of an investment against interference by use of force.
260

  

232. The Eastern Sugar Tribunal shared this interpretation. In fact, it stated that the FPS 

standard 

[C]oncerns the obligation of the host state to protect the investor from third 

parties, in the cases cited by the Parties, mobs, insurgents, rented thugs and others 

engaged in physical violence against the investor in violation of the state 

monopoly of physical force. Thus, where a host state fails to grant full protection 

and security, it fails to act to prevent actions by third parties that it is required to 

prevent.
261

 

233. This interpretation is completed with the UNCTAD doctrine which states that: 

The standard of full protection and security for foreign investment has a particular 

application to periods of insurrection, civil unrest and other public disturbances, 

including illegal disturbances (although it is not explicitly limited to those 

circumstances). It encompasses damage or losses sustained by an investor as a 

result of such violent episodes, whether directly due to government acts or to the 

lack of adequate protection of the investment by government officials or police. 

(…) Tribunals have indicated that the obligation is not one of result – that is, it is 

                                                 
260

 Saluka, ¶¶483-484. 
261

 Eastern Sugar, ¶203. 



47 

 

not a complete insurance policy against any and every loss due to some form of 

civil strife.
262 

 

234. Even if the Tribunal considers FPS should include legal infringement, the Azurix Tribunal 

held that: 

[T]he provision of ―constant protection and security‖ cannot be construed as the 

given of a warranty that property shall never in any circumstances be occupied or 

disturbed.
263

 

235. RESPONDENT submits that the correct interpretation of the FPS in the Bergonia-

Conveniencia BIT is the one provided by Professor Dolzer in the following terms: 

This standard does not provide an absolute protection against physical or legal 

infringement. In terms of the law of the state responsibility, the host state is not 

placed under an obligation of strict liability to prevent such violations. 
264

 

IV.B. RESPONDENT Granted CLAIMANT Full and Constant Protection and Security 

236. In the present case, CLAIMANT‘s property has suffered no physical taking. Indeed, it 

would be absurd to talk about a physical taking when the property is intangible.  

237. In addition, there cannot be any legal infringement when a State acts under rights conferred 

by a multilateral agreement such as TRIPS and therefore provides CLAIMANT the same 

protection conferred to every TRIPS‘ member. 

238. What is more, the State of Bergonia ascertains, in application of what was decided by the 

Tribunal in the Lauder case, that it is only obliged to provide protection which is 

“reasonable under the circumstances”,
265

 and in the present case, there were important 

medical needs that had to be addressed and which justify the issuance of the compulsory 

license.
266

 

239. In the light of this interpretation what emerges clearly is that RESPONDENT accorded 

Full and Constant Protection and Security for there has been neither physical taking nor 

unlawful infringement. Thus, RESPONDENT has acted in accordance with Art. 2(2) of the 

Bergonia-Conveniencia BIT. 
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 UNCTAD Series, p.40. 
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 Azurix, ¶408. 
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 Dolzer, pp. 149-150. See also ELSI, ¶105.  
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 Lauder, ¶308. 
266

 Annex 3, ¶8. 
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IV.C. Conclusion 

240. For the above reasons, it follows that Bergonia ‗s actions amounted to the full security and 

protection required under Bergonia-Conveniencia BIT.  

CONCLUSION ON THE MERITS  

241. To sum up, CLAIMANT‘s allegations must be dismissed for Bergonia has not breach any 

of the obligations it had assumed under the Bergonia-Conveniencia BIT, or in any other 

international treaty.  

242. In the first place, the IP Office measure was taken lawfully in accordance to Bergonia‘s 

domestic and international obligations.  

243. Secondly, Bergonia provided fair and equitable treatment at all times, by maintaining and 

complying with a stable legal framework, which made it possible for CLAIMANT to 

foresee the possibility of the issuance of a compulsory license. Besides, RESPONDENT 

acted transparently, respected due process and did not discriminate against CLAIMANT. 

244. Thirdly, Patent AZ2005 was in no way expropriated for there has been no taking of 

property.   The issuance of the compulsory license was temporary and it did not cause a 

substantial deprivation of MedBerg‘s patent. 

245. Last, but not least, Bergonia provided MedBerg full protection and security since, on the 

one hand, there has been no physical infringement and, on the other hand, MedBerg was 

provided the same protection towards legal infringement as that accorder to any other 

member State of TRIPS. 
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PART THREE: RELIEF REQUESTED 

246. Pursuant to the above considerations of law and fact, the Democratic Commonwealth of 

Bergonia respectfully requests that the Tribunal find that it has no jurisdiction to rule over 

the present dispute. 

247. In the alternative -and unlikely- case that the Tribunal considers to have jurisdiction over 

these presents, this Tribunal should issue an award: 

 

(1) Dismissing each and every claims submitted by CLAIMANT; and 

 

(2) Ordering CLAIMANT to pay the costs, expenses and counsel fees incurred as result of 

these proceedings. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 21
ST

, 2009 BY 

---------/s/---------- 

Team Fleischhauer 

on behalf of RESPONDENT, 

THE GOVERNMENT OF THE REPUBLIC OF BERGONIA. 

 


