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STATEMENT OF FACTS 

1. The Democratic Commonwealth of Bergonia (“Respondent”) and the Sultanate of 

Conveniencia entered into a treaty to encourage and reciprocate protection of 

investments on June 24, 1979. 

2. CCC123 Holdings Ltd. was incorporated in Conveniencia by Convenia Co. SARL 

V1X03 on January 1, 2003.  The name was changed to MedX Holdings Ltd. 

(“MedX”) and all interests were transferred to MedScience Co. and Dr. Frankensid on 

December 1, 2003. 

3. On January 30, 2004 MedBerg Co. (“Claimant”), a wholly-owned subsidiary of 

MedX, was established in Bergonia. 

4. MedX rents an office in Conveniencia and uses the office to house a lawyer and tax 

adviser, both of whom are MedX employees, that serve on the Claimant’s 

management board. 

5. Respondent and Conveniencia are ICSID Contracting States and have both ratified 

the Convention. 

6. Dr. Frankensid is employed by MedScience and is responsible for medical 

breakthroughs that led to Bergonian Patent No. AZ2005. 

7. Dr. Frankensid assigned his rights to the patent/process to Claimant in exchange for 

shares of MedX. 

8. Claimant applied for a patent in relation to Dr. Frankensid’s invention on February 5, 

2004 and was granted Bergonian Patent No. AZ2005 on March 15, 2005. 

9. Claimant licensed the use of Bergonian Patent No. AZ2005 to BioLife Co., a 

Bergonian company, on March 31, 2005.  BioLife used the patent for commercial 

purposes until it was terminated in accordance with the License Agreement’s notice 

and termination provisions on March 31, 2007. 

10. The Bergonian Intellectual Property Office commenced proceedings for the issuance 

of a compulsory license with respect to Bergonian Patent No. AZ2005 on June 1, 

2007. 

11. The compulsory license was issued on November 1, 2007.  As of January 1, 2009, 

BioLife and five other Bergonian entities had envoked the compulsory license. 
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12. The patented product was available in Bergonia between the termination of the 

license agreement and the issuance of the compulsory license. 

13. The royalty fee offered to the Claimant by Respondent was on a yearly basis and was 

moderately lower than the one found in the original License Agreement between 

Claimant and MedX. 

14. There is no evidence that the issuance of the compulsory license has not been 

effective in resolving the issue of obesity in Bergonia. 

15. The companies who received compulsory licenses used them for commercial 

purposes. 

16. The total sales revenue of the six firms evoking the compulsory license is higher than 

it was for BioLife under the License Agreement. 

17. Claimant’s revenues decreased after the termination of the License Agreement.   

18. Claimant terminated the License Agreement because of concerns of parallel exports 

of the patented treatments and products by BioLife into third-countries other than 

Bergonia. 

19. Under the original License Agreement with BioLife, all products and treatments were 

intended for sale in the Bergonian domestic market. 

20. Local MedX subsidiaries license production and sale of the patented treatments and 

products in these other countries, which is undermined by the parallel imports from 

Bergonia. 

21. Following the IP Office’s administrative decision to issue the compulsory license, the 

Claimant filed an appeal with a Patent Review Board within the IP Office.  The 

Patent Review Board is a quasi-judicial body, which draws upon existing Bergonian 

judges to sit in particular intellectual property cases and be paid for their services by 

the Bergonia IP Office.  

22. On December 1, 2007 Claimant wrote the Bergonian Intellectual Property Office, 

with copies to the Foreign, Economics, and Justice Ministries objecting to the 

issuance of the compulsory license under Article 10(2) of the BIT between Bergonia 

and Conveniencia. 

23. On November 14, 2008, the ICSID Secretary General registered the dispute between 

Claimant and Respondent for arbitration. 
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SUMMARY OF ARGUMENT 

 

24.   JURISDICTION:  This dispute does not meet the jurisdictional requirements of 

Article 25(2)(b) of the Convention.   Claimant is not considered a national of 

Conveniencia for purposes of this dispute because Claimant is not under foreign 

control as defined by Article 25(2)(b).  Claimant is controlled by MedScience, a 

Laputa corporation, and Dr. Frankensid, a Bergonia and Amnesia national.  There 

was never an agreement between Claimant and Respondent to treat Claimant as a 

national of Conveniencia because of foreign control and Claimant was never treated 

as a foreign national.  Allowing jurisdiction in this matter would defeat the ICSID 

Convention’s overall purpose of providing international arbitration between foreign 

national investors and a host state. 

 

25.  INVESTMENT STANDARDS: Claimant’s exploitation of Bergonian Patent No. 

AZ2005 does not constitute an investment under applicable international law.  

Claimant terminated the licensing agreement with BioLife before the express end of 

the agreement and Claimant’s operations therefore did not have a certain duration.  

Claimant did not share the risk of the transaction because all costs were borne by 

MedScience and BioLife.  Finally, Claimant’s operations were at such a low level 

that they were not significant for Respondent’s development.  When considered as a 

whole, Claimant’s actions did not meet the criteria of an investment. 

 

26.  EXPROPRIATION:  Bergonia’s issuance of a compulsory license with regard to 

Bergonia Patent No. AZ2005 does not constitute an expropriation under the 

Bergonia-Conveniencia BIT, the Bergonia-Tertia BIT, or applicable international 

law. Bergonia fulfilled its obligations under the TRIPS Agreement because it 

establish that the compulsory license was needed for a public purpose, the exportation 

to countries outside Bergonia was in compliance with Article 31bis, and the issuance 

afforded proper procedural due process because it was subject to judicial review. 
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ARGUMENT 

 

I. THE ICSID TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS 
MATTER 
 

27.   Foreign Direct Investments are becoming more and more prevalent as nations seek 

to reap the benefits of a global economy.1 Countries looking to increase economic 

activity within their borders have entered into agreements with other countries to 

provide reciprocal protection and benefits for private investments from one country 

within the other country.2  These agreements created the need for international 

standards and forums for dispute resolution between countries and foreign private 

investors.3 Increasingly, these disputes are falling under the ICSID Convention, 

which had the stated purpose of meeting the need for international cooperation 

created by economic development through private international investment.4  In fact, 

ICSID tribunals have recognized that because of these growing investments 

“[i]nternational methods of settlement may be appropriate in certain cases.”5 

 

28.   ICSID tribunals have illustrated that while the Convention extended jurisdiction to 

this new class of agreements and disputes, the jurisdiction is not without limits.  

ICSID tribunals have consistently held that disputes must revolve around 

international investments and diverse nationalities between the parties. 

 

29.   For the Tribunal to have jurisdiction in this matter it must be shown that: the dispute 

is between Respondent and a national of Conveniencia (as defined by the ICSID 

Convention and the Bergonia-Convencia BIT); and the dispute is a legal dispute 

arising directly out of an investment between the parties as defined by the Bergonia-

Convencia BIT and international law.6 

                                                
1 Easson, p. 7-9 
2 Wolfram, p. 93-96  
3 Grisay, The Bullet “iln” Vol. 6 Issue 1 (March 18, 2007) 
4 Vacuum Salt, ¶39 
5 Id. 
6 Total SA, ¶50 
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30.   The Tribunal does not have proper jurisdiction over this matter because the dispute 

is between nationals of Bergonia and Respondent.  The ICSID Convention was 

intended to create a dispute resolution forum for foreign nationals investing in a host 

state but was not intended to allow, nor has it ever been used for, dispute resolution 

between nationals and their own country.7 

 

A. Claimant Does Not Meet the Nationality Requirements of ICSID Article  
25(1) or Article 25(2)(b) 
 

31.   Tribunals typically allow parties to determine the means of dispute resolution and 

whether matters can go to international arbitration, but ICSID tribunals may not be 

used “for purposes for which [the Convention] was clearly not intended.”8 

 

32.  Article 25 of the ICSID defines the objective limits of an ICSID tribunal’s 

jurisdiction and those boundaries cannot be extended by any actions of the parties.9  

These limits represent “outer limits beyond which party consent would be 

ineffective.”10  More specifically, the “sole purpose and function” of ICSID tribunals 

is to settle disputes between States and nationals of other States.11 

 

33.   One major premise of the Convention is embodied in Article 25 – the fact that the 

Convention “deals exclusively with disputes between parties of diverse nationalities, 

to the exclusion of those between a State and its own national investors.”12  ICSID 

tribunals have consistently held international arbitration is not the appropriate forum 

when the parties involved are an investor and State of the same nationality.13  Article 

25(2)(b) provides a narrow exception to the diverse nationality  requirement by 

allowing local companies under foreign control to be considered nationals of another 

                                                
7 TSA Spectrum, ¶139 
8 Vacuum Salt, ¶ 
9 TSA Spectrum, ¶134 
10 Id. at ¶136 
11 Id. at ¶137 
12 Id. ¶139 
13 See  African Holding; Total SA; TSA Spectrum 
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state based on an agreement between the parties.14  Foreign control is the objective 

factor on which this exception turns and Claimant does not meet this standard, 

meaning the Tribunal does not have jurisdiction over the action between Claimant 

and Respondent. 

 

1.  Claimant is not controlled by a national of Conveniencia within the 
meaning of ICSID Convention Article 25(2)(b) 
 

34.   Article 25 states that ICSID jurisdiction is proper only between a Contracting State 

and a national of another Contracting State.15  Typically, a National of another 

Contracting State is an investor/company from the contracting state that is not the 

state involved in the dispute.  The exception is laid out in the “National of another 

Contracting State” definition found in Article 25(2)(b) of the ICSID Convention.  

National of another Contracting State means:  
 

… (b) any juridical person which had the nationality of a Contracting State 
other than the State party to the dispute on the date on which the parties 
consented to submit such dispute to conciliation or arbitration and any 
juridical person which had the nationality of the Contracting state party to 
the dispute on that date and which, because of foreign control, the parties 
have agreed should be treated as a national of another Contracting State 
for the purposes of this Convention.16 
 

35.   Rather than stopping at the second level of incorporation (MedX), a majority 

of writers and commentators favor “piercing the veil and going for the real 

control and nationality of controllers” to determine whether a company is 

under foreign control under Article 25(2)(b).17  It would be a violation of the 

true intentions of the Convention to allow companies/investors to set up shell 

corporations in foreign countries to “own” local companies and gain access to 

international arbitration.  As Professor Schreuer asked, “Is it sufficient for 

nationals of non-Contracting States or even of the host State to set up a 

company of convenience in a Contracting State to create the semblance of 

                                                
14 Autopista, ¶102 
15 TSA Spectrum, ¶137 
16 ICSID, p. 18 
17 TSA Spectrum, ¶152 
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appropriate foreign control?”18  Professor Schreuer answered this question by 

stating, “the better approach would appear to be a realistic look at the true 

controller thereby blocking access to the Centre for juridical persons that are 

controlled directly or indirectly by nationals of non-Contracting states or 

nationals of the host State.”19  

 

36.   In TSA Spectrum, the tribunal dealt with a case where an Argentinean 

company operated within Argentina as a subsidiary of a company 

incorporated in the Netherlands.20  TSA Spectrum brought an action against 

Argentina and tried to have the matter take place before an ICSID tribunal 

under the Netherlands-Argentina BIT, but the tribunal dismissed the action for 

lack of jurisdiction.21  The tribunal held that the Netherlands corporation was 

controlled by an Argentinean national who held a 51% interest in the 

corporation.22  For that reason, the Tribunal viewed the action as between 

nationals of the same Contracting State and held they did not have 

jurisdiction.23 

 

37.   Similarly, the action before this Tribunal involves a national of Bergonia, a 

national of Laputa, and Respondent – the country of Bergonia.  To stop at the 

level of MedX’s ownership and not pursue the true source of control would 

not follow the spirit of the Convention and Article 25(2)(b)’s jurisdictional 

requirements. 

 

38.   Claimant was incorporated within Bergonia and is considered a Bergonian 

company.24  The only argument Claimant can make to obtain ICSID 

jurisdiction is that they are controlled by MedX Holdings, a company 

incorporated in Conveniencia.  MedX however is a mere shell and does not 
                                                
18 Christoph Schreuer, The ICSID Convention: A Commentary, 2001, ¶¶562-63 
19 TSA Spectrum, ¶152 
20 TSA Spectrum., ¶1  
21 Id., ¶¶159-62 
22 Id. 
23 Id. 
24 Annex 3 Uncontested Facts, ¶2 
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actually control Claimant because the controlling shareholders of MedX are 

Bergonian and Laputa nationals.25  MedScience is a Laputa national and 

MedScience bore all of the R&D costs to develop the processes and drugs 

connected with Claimant’s operations and Bergonian Patent No. AZ2005.26  

Dr. Frakensid had dual citizenship as a national of Bergonia and Amnesia.27  

Dr. Frankensid is the “brains of the operation” because he was responsible for 

the scientific breakthroughs that led to Bergonian Patent No. AZ2005.28 

MedScience and Dr. Frakensid share equal voting rights and deadlocks are 

settled by a negotiation.29  Though neither of them standing alone has a 

controlling interest, together they own and control 100% of MedX, which 

owns Claimant, and neither are a national of Conveniencia, the only foreign 

national protected by the Bergonia-Conveniencia BIT.30  For these reasons, 

the dispute is not between Respondent and a national of Conveniencia and the 

Tribunal does not have jurisdiction under Article 25(2)(b). 

 

2.  Respondent does not require investors to have locally incorporated 
companies 

 

39.  Article 25(2)(b) exists is to provide dispute resolution where a host country requires 

investors to channel their investments through a locally incorporated company.31  In 

most situations, a foreign national operating in a host country can seek ICSID 

arbitration under the applicable bilateral investment treaty and the ICSID 

Convention.32  If, however, a host country requires foreign investors to operate 

through a locally incorporated company, disputes involving the locally incorporated 

company would be barred from international arbitration but for the existence of 

Article 25(2)(b).33  The requirement of working through a locally incorporated 

                                                
25 Id. 
26 Second Clarifications Q. 105 
27 Annex 3 Uncontested Facts, ¶¶2 
28 Annex 3 Uncontested Facts, ¶¶2, 4 
29 Id. ¶2; First Clarifications Q. 18 
30 Annex 3 Uncontested Facts ¶2 
31 Wena Hotels, ¶42 
32 Id. 
33 Id. 
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company is quite common and the ICSID provided the jurisdictional exception in 

Article 25(2)(b) solely to compensate for this requirement.34 

 

40.   Claimant’s circumstances are different than the need that is met by the exception 

under Article 25(2)(b) and Claimant should not be allowed to claim Article25(2)(b)’s 

benefits outside of its intended purpose.  Investors from Conveniencia were never 

required to conduct their operations through a locally incorporated company.  Instead, 

Conveniencian investors were free to choose a variety of options for investing in 

Bergonia and still maintain protection under the Bergonia-Conveniencia BIT.  On the 

other hand, what has occurred here is that investors from Bergonia and Laputa have 

used the Conveniencian corporation, MedX, as a conduit to gain access to 

international arbitration and the terms of bilateral investment treaties.  This goes 

directly to Professor Schreuer’s concern of non-Contracting states or nationals of the 

host country being able to create the guise of foreign control.35  Investors should not 

be allowed to invoke clauses such as Article 25(2)(b) against their own country when 

the host country does not require locally incorporated companies.  The Tribunal 

should deny this claim based on a lack of jurisdiction because allowing jurisdiction in 

this event would completely undermine the purpose and aims of the ICSID 

Convention. 

 

B.  Respondent Has Not Consented to Treating Claimant as a National of  
Coveniencia 
 

41.   Companies incorporated within the state that is a party to the dispute “may agree to 

ICSID jurisdiction subject to two requirements:  

• The parties have agreed to treat that said company as a national of another 

Contracting State for the purposes of this Convention; and 

• The said company is subject to foreign control.”36 

                                                
34 Id. 
35 See supra ¶ 54. 
36 Autopista, ¶104. 
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Stated differently, in this case jurisdiction comes down to two parts: 1) whether there 

was an agreement in place to treat the company as a national of another contracting 

state; and whether the agreement existed because of foreign control within the 

meaning of the second clause of Article 25(2)(b).37 

 

42.   It has been shown above that Claimant was not under foreign control but 

additionally, Claimant and Respondent had no agreement to treat Claimant as a 

national of Conveniencia.  In virtually all of the ICSID cases with jurisdictional 

questions, the company and host country involved had a bilateral investment treaty 

between them.  Here, there was been no agreement between Claimant and 

Respondent and there certainly has been no agreement to treat Claimant as being a 

National of Coveniencia.38  In addition to never having a formal agreement to treat 

Claimant as a National of Coveniencia, Respondent has never treated Claimant as a 

foreign controlled business.39 

 

43.   There is no agreement between Claimant and Respondent to treat Claimant as a 

national of Conveniencia and Claimant is not subject to foreign control.  Claimant 

must meet both criteria for Claimant and Respondent to successfully agree to ICSID 

jurisdiction, but Claimant has failed to prove either criteria has been satisfied. 

 

44.   Claimant does not satisfy the requirements of Article 25 of the ICSID Convention 

and the Tribunal does not have jurisdiction over this matter.    

 

C.  Claimant Cannot Be Considered a Foreign National Through the Most  
Favored Nation Clause 
 

45.   The most favored nation clause “can only attract matters belonging to the same 

category of subject as that to which the clause itself relates.”40  The most favored 

nations clause can only invoke more favorable conditions from a third-party treaty in 

                                                
37 Vacuum Salt, ¶30 
38 First Clarifications Q. 12 
39 First Clarifications Q. 14 
40 Maffezini, ¶49 
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matters that are covered by the clause in the original treaty.41  “If the third party treaty 

refers to a matter not dealt with in the basic treaty, that matter is res inter alios acta [a 

thing done between others] in respect of the beneficiary of the clause.”42 

 

46.   In addition to coverage under the most favored nation’s clause being limited by a 

treaty’s specific language, public policy considerations also limit the operation of the 

most favored nation’s clause.43  “The beneficiary of the clause should not be able to 

override public policy considerations that the contracting parties might have 

envisaged as fundamental conditions necessary for their acceptance of the agreement 

in question, particularly if the beneficiary is a private investor.”44  The requirements 

for arbitration, as well as the forum, are just a few of the public policy considerations 

that should not be affected by the beneficiary’s use of the most favored nation’s 

clause.45  “A distinction has to be made between the legitimate extension of rights and 

benefits by means of the operation of the clause, one the one hand, and disruptive 

treaty-shopping that would play havoc” with the public policy considerations of 

contracting parties.46 

 

1.  Article 3 of the Bergonia-Conveniencia BIT Does Not Allow Claimant 
to Invoke Article VI. 8. of the Bergonia-Tertia BIT 
 

47.   Article 3 of the Bergonia-Conveniencia BIT promises that each Contracting State 

agrees to provide investments in its territory that are owned/controlled by the other 

Contracting State treatment no less favorable than the treatment given to investments 

of any third State.47  The article goes on to specifically describe what will constitute 

treatment less favorable as well as what will not be considered treatment less 

favorable.48  “Measures that have to be taken for reasons of public security and order, 

                                                
41 Id. 
42 Id. 
43 Id. 
44 Id., ¶62 
45 Id. 
46 Meffezini., ¶63 
47 Bergonia-Conveniencia BIT, Article 3 
48 Id. 
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public health or morality shall not be deemed ‘treatment less favorable’ within the 

meaning of this Article.”49 

 

48.   Obesity is a serious problem in Bergonia and obesity has presented numerous 

medical concerns that Respondent has attempted to address.50  Respondent has 

closely monitored this health concern and on June 1, 2007 began proceedings for a 

compulsory license with respect to Bergonian Patent No. AZ2005.51  The requisite 

paperwork stated that the “technology covered by this patent is needed to address 

important domestic medical needs.”52  Respondent received the compulsory license 

and allowed companies to utilize the license to develop products and processes that 

would help stem the tide of the obesity problem in Bergonia.53  This sort of action to 

address a public health concern of the Bergonian population an expressly protected 

use under the Bergonia-Conveniencia BIT.  Respondent and Conveniencia intended 

to allow authorities in each state the discretion to eliminate public health concerns 

without fear of litigation from private investors and this express provision should not 

be overlooked.  Because this use by Respondent is expressly defined as an act that 

will not be considered treatment less favorable, Claimant cannot invoke any terms of 

the Bergonia-Tertia BIT.  Finally, Claimant complained about Respondent’s use of 

the compulsory license but the use was approved by a judge and the Bergonia IP 

Office Patent Review Board in a quasi-judicial proceeding.54 

 

49.   Additionally, the substance of Article VI. 8. of the Bergonia-Terita BIT is not 

related to the matters protected under Article 3 of the Bergonia-Conveniencia BIT.  

Article VI. 8. of the Bergonia-Tertia BIT concerns an agreement to treat local 

investors as nationals of the other Contracting State while Article 3 of the Bergonia-

Conveniencia BIT only concerns economic activities that will constitute treatment 

                                                
49 Id., Article 3(3) 
50 First Clarifications, Q. 40  
51 First Clarifications, Q. 26; Annex 3 Uncontested Facts, ¶7 
52 Annex 3 Uncontested Facts, ¶7 
53 Id., ¶8 
54 First Clarifications, Q. 37 
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less favorable.55  The two matters are entirely unrelated and Claimant alleging 

economic activity as less favorable treatment does not allow Claimant to invoke a 

term of another treaty that deals with procedural and jurisdictional matters.  The 

tribunal in Maffezini held that the most favored nations clause can only apply to 

matters of the same subject and stated that a matter in a third party treaty that is not 

addressed in the basic treaty (Bergonia-Conveniencia BIT) must be treated as a matter 

standing alone between separate parties.56  Article 3 of the Bergonia-Conveniencia 

BIT does not mention anything about foreign control or treating local companies as 

nationals of another contracting party.  Therefore, matters related to that subject from 

the Bergonia-Tertia BIT must be treated as matters solely between Bergonia and 

Tertia. 

 

50.   The Maffezini tribunal also discusses the public policy reasons for preventing treaty-

shopping by beneficiaries seeking the illegitimate extension of rights.57  If the 

Tribunal allows Claimant to achieve this illegitimate extension of rights the Tribunal 

will be setting the exact precedent the Maffezini tribunal sought to avoid.  Allowing 

this type of rights extension would lead to a flood of litigation as claimants pore over 

the agreements between a host country and third parties to piece together the “ideal” 

treaty.  This practice would completely undermine the principle of allowing parties to 

determine the terms of their agreement and honoring their intentions. Claimant should 

not be able to claim any benefits under Article VI. 8. of the Bergonia-Tertia BIT. 

 

2.  If Claimant Invokes Article VI. 8. of the Bergonia-Tertia BIT, 
Respondent May Deny Claimant Benefits Through Article I. 2. 

 

51.   If for some reason, the Tribunal allows Claimant to invoke Article VI. 8. of the 

Bergonia-Tertia BIT, Respondent is able to call on Article I. 2. of the same and deny 

Claimant any benefits of Article VI. 8.  Article I. 2. allows Respondent to deny any 

company the advantages of the treaty if the company is controlled by nationals of a 

                                                
55 Bergonia-Tertia BIT, Articles I.2. & VI.8 
56 Maffezini, ¶49 
57 Id., ¶63 
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third country and the company has no substantial business activity in Bergonia; or the 

company is controlled by a third country with which Bergonia “does not maintain 

normal economic relations.” 

 

52.   As established above, Claimant is controlled by MedScience, a Laputa corporation 

and Dr. Frankensid, a national of Amnesia.58  MedScience and Dr. Frankensid 

represent 100 percent of MedX’s voting and ownership rights, all funding for 

research and development, and all of the medical expertise that led to Bergonian 

Patent No. AZ2005.59  MedScience is a Laputa corporation that funds all of the 

research and development for Claimant and holds 50 percent ownership.60  While 

MedScience does not hold a greater than 50 percent interest, the R&D funding is 

integral to Claimant’s operations and MedScience holds the ability to control 

Claimant.  The remaining 50 percent interest is held by Dr. Frankensid, a national of 

Amnesia.61  Respondent does not have normal economic relations with Laputa and 

Respondent has imposed trade sanctions on several occasions.62  Claimant is 

controlled by nationals of a third country – Laputa and Amnesia – and Respondent 

does not have normal economic relations with Laputa.  This allows Respondent to 

invoke Article I. 2. of the Bergonia-Tertia BIT and deny Claimant the benefits of 

Article V. 8. of the Bergonia-Tertia BIT. 

 

II.  CLAIMANT’S OPERATIONS DO NOT CONSTITUTE AN INVESTMENT 
PROTECTED BY THE BERGONIA-CONVENIENCIA BIT 
 

53.   ICSID jurisdiction excludes disputes that do not rise directly out of an investment 

and the ICSID has never explicitly defined the term investment.63  Typically, 

contracting parties are given broad discretion to determine what disputes revolve 

around an investment and should be submitted to the ICSID.64 

                                                
58 Annex 3 Uncontested Facts, ¶2 
59 Id. 
60 Second Clarifications, Q. 105; Annex 3 Uncontested Facts, ¶2 
61 Annex 3 Uncontested Facts, ¶2 
62 First Clarifications, Q. 36 
63 CMS Gas, ¶26 
64 Tokios Tokeles, ¶73 
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54.   Action of a host state that causes damage to the assets of the local company does not 

automatically trigger a dispute that arises from an investment.65  “Generally speaking, 

this requires that: a. the prejudice to those assets amount at the same time, quality or 

quantity wise, to an injury caused to the very investment of the foreign investor; and 

b. the action be in breach of a treaty obligation owed by the host State to the foreign 

investor under the BIT.”66 

 

55.   There have been varying degrees of tests used by ICSID tribunals but the core 

elements for determining the existence of an investment are: the existence of a 

substantial contribution; the project should have a certain duration; participation in 

the risks of the transaction by both parties; and the operation should be significant for 

the host state’s development.”67  This list is not exhaustive but provides a framework 

for the tribunal to examine all of the surrounding circumstances to determine whether 

a dispute arises out of an investment.68 

 

A. Claimant’s Project did not Have a Certain Duration 

 

56. Claimant terminated the licensing agreement with BioLife, their sole means of 

exploiting Bergonian Patent No. AZ2005, before the expiration of the licensing 

agreement.69  A certain duration in this case would have been allowing the licensing 

agreement to run for the full term because that entire term was the expected period of 

operations.  However, the agreement was ended prior to the expected date of 

termination and there was no certain duration. 

 

B. Claimant Did Not Share the Risks of the Transaction 

 

57.  Claimant’s expenses were borne by other entities and Claimant did not bear the risk 

of the transaction.  MedScience incurred all R&D costs to develop the technology 
                                                
65 Continental Casualty, ¶89 
66 Continental Casualty, ¶89 
67 Oxford, p. 65-66 
68 Oxford, p. 65-66 
69 Annex 3 Uncontested Facts, ¶6 
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necessary for the patent and BioLife incurred all of the costs of creating the product 

and getting the product to market.70 Claimant simply acted as an intermediary that 

allowed someone else to foot the bill for creating the technology and pushed the costs 

of selling the product on another while collecting royalties.  Claimant stood to lose 

nothing but had everything to gain. Claimant should not be allowed to now benefit 

from a process where they passed risk off on other parties but reaped the benefits. 

 

C. Claimant’s Operations Were Not Significant for Respondent’s 
Development 

 

58.   While obesity presents health concerns for the residents of Bergonia, none of 

Claimant’s operations were significant for the development of Respondent.  In Jan de 

Nul the tribunal examined a bilateral investment treaty for a project that dealt with 

dredging and other work in the Suez Canal.71  The tribunal stated that the Suez Canal 

was of paramount importance to Egypt and work on the canal was certainly important 

for the Egypt’s development and economy.72  Claimant’s operations do not rise 

anywhere near this level of significance for Respondent’s economy, nor do they seem 

to be as important to the development of Respondent.  In fact, Claimant was 

intentionally limiting the use of Bergonian Patent No. AZ2005 to a level that was 

nearly ineffective and Respondent’s compulsory licenses led to a 155% increase in 

sales over that of Claimant and BioLife.73  Claimant cannot make a claim based on 

potential or future impact but instead must deal with the consequences that their 

operations continued for over two years in a manner that was not significant for 

Respondent’s development. 

 

59.   Viewed in its totality, Claimant’s operations did not fulfill the necessary criteria to 

be considered an investment.  The operations did not have a certain duration because 

the licensing agreement to use the patent was terminated prematurely.  Claimant did 

not share in the risks of the operation because MedScience paid all of the research 

                                                
70 Annex 3 Uncontested Facts, ¶ 
71 Jan de Nul, ¶92 
72 Id. 
73 First Clarifications, Qs. 31 & 19 
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and development expenses and BioLife assumed responsibility for all of the financial 

obligations for developing the products and bringing them to market.  Claimant faced 

no risk in the venture but enjoyed the benefits of royalties.  Finally, Claimant’s 

operations were not significant for Respondent’s development.  If Claimant’s 

operations were significant to the development of Respondent, there would have been 

no need for Respondent to issue a compulsory license for the health and safety of 

Respondent’s citizens.  Claimant’s efforts however were not furthering the 

development of Respondent and Respondent needed to issue a compulsory license to 

adequately address the public concerns.  Because Claimant’s exploitation of 

Bergonian Patent No. AZ2005 does not meet the standard of an investment the 

Tribunal should dismiss the action for a lack of jurisdiction. 

 

III.  BERGONIA’S ISSUANCE OF A COMPULSORY LICENSE WITH 
RESPECT TO PATENT NO. AZ2005 WAS NOT UNLAWFUL, AND IS IN 
COMPLIANCE WITH APPLICABLE TREATIES AND INTERNATIONAL 
LAW. 
  

60.  The essence of any claim of expropriation is a taking of property without prompt and 

adequate consideration.74  However, when a State issues a compulsory license for a 

legitimate public need, this is not a taking, it is merely use.  It is well-established 

international law that property of aliens in a host state cannot be taken and utilized 

for public purposes without just compensation,75 but a “taking” is different than 

“use” for a public purpose.   Without transferring legal title of the patented property, 

a compulsory license cannot amount to an expropriation.   

 

61.  The issue presented today is of first impression for this tribunal, as thus far no claim 

regarding compulsory licenses has been brought before investor-state arbitration and 

led to an arbitral award.76  In the context of foreign direct investment (FDI), BITs 

provide patent owners with the information needed to support the entry into foreign 

                                                
74 Link Trading, at ¶ 103  
75 See OECD, Indirect Expropriation and the Right to Regulate in International Investment Law. 
76 See e.g., Lin at 171. 
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markets, and to maintain competitiveness in those foreign markets.77  By including 

language within BITs allowing compulsory licensing when there is a public need, 

investors are put on notice and can reasonably expect those changes when deciding 

where, when, and how to invest abroad. 

 

A. Bergonia’s Compulsory License Was Not an Expropriation. 
 

1.  Expropriation is not defined under the Bergonis-Conveniencia BIT. 
 
62.  The Bergonia-Conveniencia BIT provides that: 
 

Investments by investors of either Contracting State shall not directly or indirectly 
be expropriated, nationalized or subjected to any other measure of effects of 
which would be tantamount to expropriation or nationalization (herein referred to 
as “expropriation”) in the territory of the other Contracting State except, in 
accordance with the applicable laws of the latter Contracting State for the public 
benefit, on a non-discriminatory basis and against prompt, adequate and effective 
compensation.78 

 
63.   Most modern BITs contain provisions like this prohibiting direct or indirect 

expropriation.79  However, few BITs also include specifically what is needed for an 

action to amount to an indirect expropriation.80  Even this court has debated what 

constitutes an indirect expropriation in Metalclad, and did not include the issuance 

of a compulsory license as falling into that category.81  In the present case, Bergonia 

issued a compulsory license, which did not result in the transfer of legal title and 

thus did not deprive the Claimant of ownership rights over his intellectual property 

as defined in Bergonian Patent No. AZ2005.   

 

64.   Although the Bergonia‐Conveniencia BIT does not define the meaning of 

indirect expropriation it does provide that no party to the agreement shall be 

subjected to measures “tantamount to expropriation.”82  This language is 

                                                
77 Taubman, at 937, n. 57. 
78 Bergonia-Conveniencia BIT, Article 4(2). 
79 Correa, at 15. 
80 Lin, at 156. 
81 See generally Metalclad. 
82 Bergonia-Conveniencia BIT, Article 4(2). 
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common in other international BITs and used to protect against indirect forms 

of expropriation.83 

 

 

 

 

  2.  A Factor-based test reveals there was no expropriation here. 

 

65.  Scholars suggest that in the absence of specific language with the controlling BIT, a 

simple three-factor balancing test be applied to determine whether an indirect 

expropriation has occurred.84  The balancing test should include considerations of (1) 

the economic impact of the government action, (2) the extent to which the 

government action interfered with distinct, reasonable, investment-backed 

expectations, and (3) the character of the government action.85 

 

66.  First, Bergonia’s issuance of a compulsory license did not have a severe economic 

impact on Claimant to justify expropriation.  There is no doubt that the issuance of a 

compulsory license will have some economic impact on the patent owner.  However, 

here this is most likely mitigated by the fact that the license was only granted for a 

period of 48 months.86  Additionally, the offered royalty fee under the compulsory 

license was only moderately lower than that which the Claimant received under the 

License Agreement.87  Additionally, under the License Agreement, Claimant was 

only producing domestically within Bergonia,88 thus minimizing any negative effects 

of the compulsory license.  After terminating the License Agreement with BioLife, 

the Claimant had no immediate plans to license its intellectual property to a third-

party in Bergonia.89  This is evidence that Claimant was not in dire economic 

                                                
83 Newcombe, at 18. 
84 Lin, at 156. 
85 Lin, at 157. 
86 First Clarifications, Q. 14. 
87 First Clarification, Q. 13. 
88 Second Clarification, Q. 5. 
89 Second Clarification, Q. 20. 
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straights at the time of the compulsory license; otherwise Claimaint would have been 

actively pursuing other manufacturers within Bergonia. 

 

67.  Second, the creation of interference by the compulsory license was not outside the 

reasonable expectation of Claimant.  This factor requires a review of the distinct, 

reasonable, investment-backed expectations.90  Here, Claimant could have 

reasonably expected that the economic value of its patented property would have 

been impacted because of a compulsory license within Bergonia. In cases where 

provisions allowing compulsory licenses are included within the patent law of a 

host country at the time of the investment, prior to any plan or launch of 

commercial activities, the investor should be in a position to be able to foresee 

that the compulsory license law is applicable and will have associated effects.91  

The Bergonia‐Conveniencia BIT specifically provides for compulsory licenses 

for public benefit.92  Even without the Bergonia‐Conveniencia BIT, Bergonia, 

like many other countries, has laws in place that implement all relevant TRIPS 

Agreement obligations, following closely the relevant text of the TRIPS 

Agreement, which includes provisions for granting compulsory licenses.93  The 

Claimant operated under this knowledge when deciding to invest in Bergonia, 

and thus could reasonably expect that a compulsory license could have 

associated effects on their business. 

 

68.  Third, the character of Bergonia’s compulsory license, to reduce long‐standing 

obesity, is justifiable under the circumstances.  There is a difference between 

government acting on human health concerns, and a government acting to 

serve a protectionist function.94   When a government is acting to create 

economic prosperity or protect domestic production, such a policy cannot be 

                                                
90 Lin, at 157. 
91 Lin, at 157. 
92 Bergonia-Conveniencia BIT, Article 4(2). 
93 Second Clarification, Q 2. 
94 Lin, at 158. 
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used to justify non‐expropriation.95  However, when a government is acting out 

of the consideration of protecting its people from a public health crisis, as is the 

case here, this will justify the action as non‐expropriation.96  Some scholars 

characterize a compulsory license as more akin to an easement or servitude 

than a confiscation of property.97  When a government is acting out of public 

health concerns in the use of a compulsory license, even if incidental negative 

effects may occur, such a measure will qualify as non‐expropriation.98  

 

69.  While there has yet to be a case involving arbitration in the compulsory license 

context,99 the ICSID has recognized that indirect expropriation can arise from 

many kinds of measures and should be assessed in their cumulative effects,100 

thus impliedly accepting a factor based balancing test like this.  The ICSID has 

further recognized the principle that interference with the use of property 

which has the effect of depriving the owner, in whole or in part, of the 

“reasonably‐to‐be‐expected economic benefit” of property in order to find there 

was an expropriation.101 

 

70.  Because there was no severe curtailment of patent rights or substantial 

economic loss, and the Claimant should have reasonably expected to be subject 

to a compulsory license, this tribunal should find that there was no 

expropriation. 

 
B. Bergonia Complied With the Provisions Set Forth in the Bergonia-

Conveniencia BIT. 
 

71.  When Claimant entered into the Bergonian market, he did so with the knowledge that 

certain circumstances might require Bergonia to issue a compulsory license when 

                                                
95 Id. 
96 Newcombe, at 30. 
97 Lowenfeld, at 480. 
98 Lin, at 158. 
99 Id. 
100 Enron, at ¶ 244. 
101 Metalclad, at ¶ 103. 
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needed for a public benefit.102   The language within the bilateral investment treaty 

under which Claimant was operating, sets forth this allowance, thus alleviating the 

barriers imposed on members from patent protection when a legitimate need arises.   

 

72.  Historically, BITs were created to specifically provide a medium to seek relief for 

direct expropriation, unlike what we have in the present case.103  However, in 

circumstances where a nation has issued a patent license for some public benefit, the 

BIT, as contrasted with other forms of international law, is the primary source 

utilized to determine whether the license was properly compelled. 

 

1. The Bergonia-Conveniencia BIT provides for compulsory licenses. 
 

73.  Article 4(2) of the Bergonia-Conveniencia BIT provides that compulsory licensing of 

investments are allowed so long as they operate: 

 
in accordance with the applicable laws of the latter Contracting State for the 
public benefit, on a non-discriminatory basis and against prompt, adequate and 
effective compensation.  Such compensation shall be equivalent to the value of 
the expropriated investment immediately before the date on which the actual or 
threatened expropriation has become publicly known.  104  

 

74.  The Respondent has met the requirements of the Bergonia-Conveniencia BIT, and 

thus Claimant is not entitled to compensation or other remedial action. 

 
2. The compulsory license was needed for a public benefit. 

 

75.  Bergonia’s issuance of the compulsory licenses was needed to address important 

domestic medical needs,105 namely the problem of genetic obesity.106 Since the 

issuance of the license to allow the continued production of the drug, there is no 

evidence that the drug has been ineffective in resolving the health issue of obesity in 

                                                
102 See Bergonia-Conveniencia BIT, Second Clarification, Q. 12. 
103 Leeks, at 7. 
104 Bergonia-Conveniencia BIT, Article 4(2). 
105 Annex 3 Uncontested Facts, ¶ 7. 
106 First Clarification, Q. 14 
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Bergonia.107  In fact, the need was so severe that it was being addressed by the 

Bergonian Health Ministry by enacting several information campaigns on nutrition 

and exercise and working with the Bergonian Exchequer to prepare a “Green Paper” 

to impose an %18 tax on sugared beverages and beverages containing corn syrup.108   

 

76.  The WHO has favored the issuance of compulsory licenses in situations of national 

emergency, and USAIDS has clarified that these measures are appropriate in 

countries struggling with a national epidemic such as HIV/AIDS.109   

 

77.  After the License Agreement with MedBerg was terminated by the Claimant, 

Bergia’s medical needs became more acute.110  It is well-documented that certain 

population groups within Bergonia have genetic pre-disposition toward obesity.111  

Two studies have been published supporting the efficacy of the patented products and 

treatments in treating the unique obesity problems in Bergonia.112   

 

78.  International law is broad with respect to what constitutes a public purpose.113  A 

national decision taken by a host country as to what is in the public interest is 

respected unless that decision is manifestly without reasonable foundation.114  

Additionally, the freedom to determine the grounds on which to grant a compulsory 

license was confirmed in the Declaration on the TRIPS Agreement and Public 

Health.115  The Doha Declaration makes clear that the freedom of grounds provides 

WTO members flexibility to issue compulsory licenses for “national emergencies” or 

“other circumstances of extreme urgency.”116  Therefore, Bergonia’s grant of a 

                                                
107 First Clarification, Q. 23 
108 First Clarification, Q. 21. 
109 UNAIDS, 1999, p. 2. 
110 Second Clarification, Q. 15 
111 Second Clarification, Q 16. 
112 Id. 
113 Newcombe, at 31. 
114 UNCTAD, at 16 fn. 3. 
115 Doha Declaration, ¶ 5(b). 
116 Id. 
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compulsory license for access to medicine aimed at protecting public health would 

sufficiently fall within the scope of “public purpose.”117 

 

79.  Additionally, scholars note that public health crisis may not stop at national borders, 

and the promotion of access to medicines for all should not merely refer to the people 

in the territory of the country granting the compulsory license.118  Thus, the 

exportation to countries outside of Bergonia will also fall within the scope of the 

“public purpose” requirement. 

 

3. Bergonia offered prompt, adequate and effective compensation.  
 

80.  The Bergonia-Conveniencia BIT provides that compensation for expropriated 

investments shall be:  

[I]n accordance with applicable laws of the latter Contracting 
State…against prompt, adequate and effective compensation [emphasis 
added].119 

 

81.  Maintaining proportionality of response to trade damage is essential for stable and 

equitable global order.120  Unlike tangible property rights, which carry along with 

them the concept of a basic ownership, patents provide their owners with a tool for 

creating wealth.121  This economic foundation of patents means that an incursion on 

the rights of a patent owner can in part be measured in terms of monetary loss.122  If 

imposition of a compulsory license results in the patentee’s drug being sold by 

another, profits can be affected.123     

 

82.  The language of the Bergonia-Conveniencia BIT is clear – compensation must be 

“adequate and effective.”124  Bergonia made attempts to compensate in an adequate 

                                                
117 Lin, at 161. 
118 Id. 
119 Bergonia-Conveniencia BIT, Article 4(2). 
120 Taubman, at 928. 
121 Lemley, at 1075. 
122 Cahoy, at 147. 
123 Id. 
124 Bergonia-Conveniencia BIT, Article 4(2). 
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and effective manner.  The royalty fee offered by the Bergonian IP Office to the 

Claimant was only moderately lower than the one Claimant agreed to in the License 

Agreement,125 but the Claimant refused to accept this compensation.  

 

83.  According to Article 31(h) of the TRIPS Agreement “adequate” remuneration takes 

into account the economic value of the compulsory license.126  The economic value 

merely relates to the “authorization” and not to the patent right.127  The 

determination of adequate compensation is left up to the national authorities.128  

Some commentators note that the precedents established in industrialized countries 

suggest that a reasonable royalty is more than zero but much less than the royalty 

that would compensate a patent holder fully for the loss of any monopoly position 

they might have acquired.129  Additionally, in cases of national emergency or health 

crisis, it is generally accepted that tribunals retain the discretion to allow 

compensation to go below a reasonable royalty rate if necessary to facilitate timely 

dissemination of patented drug.130  On balance, the compensation offered under the 

circumstances was adequate, and thus Respondent should not be made to 

compensate Claimant any more than what was previously offered. 

 

4. The compulsory license was issued on a non-discriminatory basis. 
 

84.  The Bergonia-Conveniencia BIT provides that expropriations can only be made on a 

“non-discriminatory basis.”131  Although there are other companies in Bergonia 

operating in the same business sector as Claimant, none have proven to produce a 

product as effective as Claimant’s patent in combating the obesity problems of 

Bergonia.132  Furthermore, there is no evidence that the Claimant was 

discriminatorily singled out for a compulsory license based on his national origin. 

                                                
125 Second Clarification, Q. 14. 
126 TRIPS, Article 31(h) 
127 Lin, at 163. 
128 Id. 
129 Scherer, at 922. 
130 Correa, at 108. 
131 Bergonia-Conveniencia BIT, Article 4(2). 
132 Second Clarification, Q. 21. 
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85.  Before the compulsory license was issued, Claimant intended sale of its products 

under the Licensing Agreement to be exclusively within the Bergonian domestic 

market.133  Currently, at least three of the firms issued compulsory licenses are 

exporting to other countries, with exports contributing a significant portion of the 

products produced under the compulsory license.134  Exportation of the product 

outside of Bergonia will not have an unreasonably burdensome impact on 

Claimant’s business worldwide because the exported products under the compulsory 

license are required to have special packaging indicating that they are generics.  

 

C. The Compulsory License Complies with Bergonia’s Obligations Under the 
Agreement on Trade-Related Aspects of Intellectual Property Rights. 

 

1. Article 3(4) of the Bergonia-Tertia BIT excludes TRIPs compliant compulsory 
licenses from being treated as an expropriation. 

 

86.  As a member of the World Trade Organization (WTO), Respondent is bound by the 

requirements of Article 31 of the Trade-Related Aspects of Intellectual Property 

Rights (TRIPS).   

 

87. To the extent that Claimant invokes the terms under MFN rules135, Article 3(4) of the 

Bergonia-Tertia BIT specifically excludes compulsory licenses from being treated as 

an expropriation.136  Article 3(4) of the Bergonia-Tertia BIT sets out rules for when 

the Article will not apply to compulsory licenses: 

 

This Article does not apply to the issuance of compulsory licenses granted in 
relation to intellectual property rights in accordance with the TRIPs Agreement, or 
to revocation, limitation, or creation of intellectual property rights, to the extent 
that such issuance, revocation, limitation, or creation is consistent with the TRIPs 
Agreement [emphasis added].137 

 
                                                
133 First Clarification, Q. 14. 
134 First Clarification, Q. 28. 
135 See supra, I C ¶ 19. 
136 Minutes of the First Session of the Arbitral Tribunal, at ¶ 14. 
137 Bergina-Tertia BIT, Article 3(4). 



Team Lauterpacht, Memorandum for Respondent 

 27 

88.  Nearly identical language is found in the U.S-Uruguay BIT.138  While this language 

does not bar consideration of compulsory licenses in investment arbitration, it does 

shifts the focus to whether Bergonia’s issuance of the compulsory license is in 

compliance with the provisions set out in TRIPS.139  The language of Article 3(4) of 

the Bergonia-Tertia BIT, thus, has the effect of importing the lower WTO standards 

set forth in the TRIPS agreement, into the context of any investment dispute arising 

out of the BIT.140  This language exepts a TRIPS-consistent compulsory license from 

being the subject of litigation by investors hoping to sue based on an expropriation 

claim.  As suggested in above, because Bergonia has met the higher standards of the 

BIT with regards to public purpose, non-discrimination, due process and 

compensation, the compulsory license is TRIPS compliant. 

 

2. Exportation outside of the Bergonian domestic market is lawful under the recent 
TRIPS Amendment to Article 31:  Article 31bis. 

 

89.  Article 31(f) states if a compulsory license is issued, any such use shall be authorized 

predominantly for the supply of the domestic market of the member authorizing the 

use.141  However, recognizing a need for reform of the compulsory licensing system 

and the public health crisis surrounding it, in 2005 the WTO Members accepted an 

amendment - Paragraph 6 of Article31bis creates an exception to the general TRIPS 

requirements that compulsory licenses be granted predominantly for the domestic 

market.142  This exception significantly loosens the domestic market requirement of 

TRIPS, allowing the country granting the compulsory license to export to other 

countries where there is a national health problem and limited manufacturing 

capabilities.143  In the present case, the countries importing the health products from 

BioLife and the other firms meet this requirement because they have limited 

                                                
138 U.S.-Uruguay BIT,  Article 6(5). 
139 Biadgleng, at 18. 
140 Biadgleng, at  19. 
141 TRIPs, Article 31(f). 
142 TRIPs, Article 31bis, ¶6. 
143 See Paragraph 6 Decision, at 2(a)(ii). 
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pharmaceutical manufacturing capabilities.144  Additionally, one of the importing 

countries has been confirmed as a developing country.145 

 

90.  Paragraph 3 of Article 31bis states that: 

 [W]here a developing or least-developed country WTO Member is a party 
to a regional trade agreement…the obligation of that Member under 
Article 31(f) shall not apply to the extent necessary to enable a 
pharmaceutical product produced or imported under a compulsory license 
in that Member to be exported to the markets of those other developing or 
least-developed country parties to the regional trade agreement that share 
the health problem in question [emphasis added]146. 

 

This means that where a developing member of the WTO is party to a regional trade 

agreement Article 31(f) requirement of the TRIPS agreement shall be waived.147  

That is exactly the case here.  The importing countries are members of a customs 

union with Bergonia.148  Article 31bis allows waiver of the domestic market 

requirements to the extent necessary to enable a pharmaceutical product to be 

produced or imported into the developing country.149  Because the importing 

countries have limited pharmaceutical production capabilities, this exception applies 

thus allowing exportation outside of Bergonia under the compulsory license. 

 

3. The compulsory license was subject to judicial review or other independent 
review. 

 

91.  Article 31 of the TRIPS agreement, requires that the legal validity of any decision 

relating to the authorization of a compulsory license shall be subject to judicial or 

other independent review by a distinct higher authority within that state.150  Here, the 

compulsory license was subject to independent review of the decision to grant the 

compulsory license.  

 
                                                
144 First Clarification, Q. 14.  
145 Second Clarification, Q. 3. 
146 Article 31bis, at ¶ 3. 
147 Paragraph 6 Decision, at 6(i). 
148 Id. 
149 Paragraph 6 Decision, at 6(i). 
150 TRIPS, Article 31(i). 
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92.  Following the IP Office’s administrative decision to issue the compulsory license, 

the Claimant filed an appeal with a Patent Review Board within the Bergonian IP 

Office.151  The Patent Review Board is a quasi-judicial body, and thus constitutes a 

distinctly higher authority for purposes of the TRIPS Agreement requirements.152  

 

IV.  CONCLUSION  

 

93.  Bergonia has fulfilled its obligations with respect the Bergonia-Conveniencia BIT, 

the Bergonia-Tertia BIT, TRIPS, and relevant international law.  This dispute does 

not satisfy the jurisdiction requirements of Article 25(1) and Article 25(2)(b) of the 

Convention and does not constitutes an investment under international law.   

 

94.  For the forgoing reasons, this Tribunal does not have jurisdiction over the current 

dispute and Respondent requests that all claims be dropped as it has complied with all 

obligations under relevant international law. 

 

 

 

 

 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 7, 2009 BY 

 

 

------/s/--------------------- 

Team Lauterpacht 

on behalf of Claimant 

MEDBERG CO. 

 

                                                
151 Second Clarification, Q. 17. 
152 Id. 
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