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STATEMENT OF FACTS 
 

1. On March 20, 1996, Opulentia and Beristan signed a Bilateral Investment Treaty (the 

“BIT”). Claimant, Televative Inc., an Opulentia company, is a multinational enterprise in the 

satellite communications technology and systems industry.1 

 

2. Respondent, the Government of Beristan, privatized its telecommunications services 

industry by passing the Telecommunciations Act of 1996.2  In March 2007 Beristan established 

and became a majority shareholder3 in Beritech, a telecommuncations services provider.4  

Claimant signed a joint venture agreement (the “Agreement”) on October 18, 2007 to establish 

Sat-Connect S.A. under Beristian law, with Claimant owning a 40 percent share and Beritech 

owning a 60 percent share in Sat-Connect.5  

 

3. Of the nine members of Sat-Connect’s Board of Directors, Beritech has the right to 

appoint five Directors, while Claimant can appoint four.6  A quorum of the Board of Directors is 

obtained with the presence of six members.7 

 

4. Sat-Connect was established for the purpose of developing and deploying a satellite 

network and accompanying terrestrial systems and gateways that will provide connectivity and 

communications for users of this system in the region.8  The satellite and communications 

technology that Sat-Connect will deploy can be used for civilian or military purposes.9 

Respondent’s armed forces will also use the Sat-Connect system.10  It was publicly known and 

anticipated that several countries in the Euphonia region will use the Sat-Connect system.11  

 

                                                 
1 Uncontested Facts, ¶1. 
2 Clarification 166. 
3 Uncontested Facts, ¶2. 
4 Clarification 161. 
5 Uncontested Facts, ¶¶3, 4. 
6 Id. 
7 Id. 
8 Uncontested Facts, ¶5. 
9 Uncontested Facts,  ¶6. 
10 Id. 
11 Clarification 148. 
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5. On August 12, 2009, The Beristan Times, an independent newspaper12, published an 

article13 in which a Beristian government official raised national security concerns because 

Claimant’s personnel had leaked confidential and critical information, including information 

about the technology, systems, intellectual property and encryption to be used and other trade 

secrets about the Sat-Connect project to the Government of Opulentia.14 

 

6. On August 21, 2009, the chairman of Sat-Connect’s Board of Directors held a meeting, 

the date of which all Directors were informed of15, to deliberate and discuss this breach of 

confidentiality, whereupon the buyout provision in the Agreement was raised.16  On August 27, 

2009, Beritech, with a decision taken by a majority of the board, commenced the buy out process 

in accordance with the Agreement.17  Notice was duly served on Claimant the next day.18  

 

7. On September 11, 2009, the Civil Works Force (“CWF”) secured Sat-Connect’s premises 

and Beritech sent a notice to Claimant of their desire to settle any dispute amicably.19  Claimant 

responded the next day with a notice of dispute under the BIT.20 

 

8. On October 19, 2009, Beritech filed a request for arbitration against Claimant in 

accordance with the arbitration agreement in the Agreement.21  Beritech paid US$47 million into 

an escrow account which Claimant has refused.22  The tribunal in that arbitration has already 

been constituted with its seat in Beristal.23  Claimant refused to participate and initiated this 

arbitration on October 28, 2009.24 

 

 

                                                 
12 Clarification 168.  
13 Clarification 178. 
14 Uncontested Facts, ¶8. 
15 Clarification 127. 
16 Uncontested Facts, ¶9. 
17 Uncontested Facts, ¶10. 
18 Id. 
19 Id. 
20 Clarification 133. 
21 Uncontested Facts, ¶13. 
22 Id. 
23 Clarification 118. 
24 Uncontested Facts, ¶14. 
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SUMMARY OF ARGUMENTS 

 

JURISDICTION 

9. Claimant’s true complaint is the quantum of compensation under the buyout by Beritech.  

This Tribunal has no jurisdiction to hear any of the claims because Claimant’s dispute is against 

Beritech, a private entity, and not against Respondent.  The scope of this Tribunal’s jurisdiction 

only extends to claims founded on treaty obligations, and not contractual obligations which is the 

legal foundation for Claimant’s entire case.  The umbrella clause under the Opulentia-Beristan 

BIT does not expand the scope of this tribunal’s jurisdiction to include contractual claims.  

Alternatively, the claims are inadmissible.  This Tribunal should stay its jurisdiction in favour of 

the exclusive arbitral forum stipulated in the Agreement. 

  

MERITS 

10. Beritech’s conduct is not attributable to Respondent.  Beritech is not a state organ.  

Neither does it exercise elements of governmental authority, nor has its conduct ever been 

directed or controlled by the State. 

 

11. Respondent has acted consistently with its BIT obligations.  Claimant’s non-

discrimination argument falls short of the elements necessary to make out a claim. Respondent’s 

actions satisfy the obligation of fair and equitable treatment.  Respondent’s actions did not 

violate the requirement to provide full protection and security. Respondent has not expropriated 

Claimant's property because Beritech's actions cannot be attributed to Respondent and the 

invocation of Clause 8 of the Agreement is a purely contractual matter. 

 

12. In any event, Article 9 of the BIT permits Respondent’s actions.  Article 9 explicitly calls 

for self-judging.  Respondent has acted in good faith in exercising self-judgment. The customary 

international law of necessity does not apply.  Even under customary international law, a state of 

necessity exists.  Respondent nevertheless would not owe compensation under customary 

necessity. 
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PART ONE: JURISDICTION 
 

13. This Tribunal has no jurisdiction to hear any of the claims because Claimant’s dispute is 

against Beritech, a private entity, and not against Respondent (I).  This Tribunal has no 

jurisdiction over contractual claims (II).  In any event, the claims are inadmissible (III). 

 

I. THIS TRIBUNAL HAS NO JURISDICTION TO HEAR ANY OF THE CLAIMS 

BECAUSE CLAIMANT’S DISPUTE IS AGAINST BERITECH, A PRIVATE 

ENTITY, AND NOT AGAINST RESPONDENT 

 

14. Under Article 25 of the ICSID Convention, this Tribunal only has jurisdiction to hear a 

dispute between an investor, who is a national of a Contracting State, and a contracting host 

State.  This Tribunal has no jurisdiction to hear disputes between two private parties25, which is 

the true nature of this dispute regardless of how skillfully the Claimant seeks to characterise its 

claims against Respondent.  

 

15. Beritech is a private commercial corporation established under the commercial laws of 

Beristan and its activities are those of a private entity.26  The fact that Respondent owns part of 

Beritech shares27 does not alter its private commercial character. At the jurisdictional stage, 

Claimant has to show prima facie that the material conduct of Beritech is attributable to 

Respondent.28 

 

16. In Maffezini, the tribunal employed both “structural” and “functional” tests to determine 

whether the organization SODIGA was prima facie a “State entity” for jurisdictional purposes.  

Under the “structural” test, which was an assessment of an organisation’s legal personality,  the 

Maffezini tribunal found that SODIGA was organized under Spanish private law as a commercial 

                                                 
25 Feit, p.143. 
26 Clarification 161. 
27 Uncontested Facts, ¶2. 
28 See Maffezini, ¶89. 
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company and that fact militated against a finding that SODIGA was a “State entity” for 

jurisdictional purposes.  The Maffezini tribunal explained that the intent of a State to create a 

corporate entity, particularly one which was intended to operate in the private sector, even if 

State owned, was not sufficient to raise the presumption of an entity being an organ of the 

State.29  This is consistent with customary international law, which recognizes the separateness 

of corporate entities.30  The conduct of any State-owned private company not acting with 

delegated public law authority is presumptively private conduct.31    

 

17. In this case, Beritech was incorporated as a private telecommunications services provider 

pursuant to the privatization of such services in Respondent.32  There is no evidence to suggest 

that Beritech operates under a government ministry or that the privatization exercise was not 

genuine. 

 

18. Under the “functional” test, which examines the control and function of an organization, 

the Maffezini tribunal examined the functions and acts of SODIGA.  The tribunal found that the 

creation of SODIGA was intended to exercise governmental functions in the field of regional 

development in the respondent.  The industry Beritech is involved in is telecommunications 

services, and it is a commercial, for-profit enterprise.  This is exemplified by how Beritech 

entered into a joint venture with Claimant, a private company, to develop telecommunication 

services via Sat-Connect for sale and licensing in the region.  It was anticipated that several 

countries in the Euphonia region would use the Sat-Connect system.33  This is a classic example 

of the commercial activities Beritech undertook.  

 

19. In conclusion, the Claimant cannot make out a prime facie case under the “structural” and 

“functional” tests and therefore the dispute does not involve Respondent. 

 

                                                 
29 Id., ¶84. 
30 Belgium v Spain, ¶48. 
31 Smutny, p.43. 
32 Clarification 161. 
33 Clarification 154. 
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II. THIS TRIBUNAL HAS NO JURISDICTION OVER CONTRACTUAL CLAIMS  

 

20. The scope of this Tribunal’s jurisdiction ratione materiae only extends to treaty claims 

(A).  The legal foundation of Claimant’s claims are prima facie contractual and fall outside of 

the scope of this Tribunal’s jurisdiction ratione materiae (B).  The umbrella clause in the BIT 

does not expand the scope of this Tribunal’s jurisdiction ratione materiae to include Claimant’s 

contractual claims (C).  

 

A. The scope of this Tribunal’s jurisdiction ratione materiae only extends to claims founded 

on treaty obligations 

 

21. Treaty claims are juridically distinct from contractual claims, even where they arise out 

of the same facts.34  This Tribunal’s scope of jurisdiction ratione materiae only extends to treaty 

claims but not contractual claims.  

 

22. On a plain reading of Article 11 of the BIT, the jurisdiction of this Tribunal is restricted 

to disputes with respect to investments that concern an obligation of Respondent “under this 

Agreement”.  Accordingly, Article 11 restricts this Tribunal's jurisdiction to disputes concerning 

treaty obligations only.  This is contrasted with BITs that permit “all” or “any” disputes to be 

submitted to the investment treaty tribunal without any other qualification.35  

 

B. The legal foundation of Claimant’s claims are prima facie contractual and therefore 

outside of the scope of this Tribunal’s jurisdiction ratione materiae 

 

23. The Claimant bears the burden of showing on a prima facie basis that the legal 

foundation of the claims are in the BIT rather than in the Agreement.36  UPS v Canada held that 

a tribunal must conduct a prima facie analysis of the treaty obligations which the claimant seeks 

                                                 
34 Vivendi Annulment, ¶60. 
35 Douglas, p.234. 
36 Pan American, ¶50. 
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to invoke, in order to determine whether the facts alleged are capable of constituting a violation 

of these obligations.37 

 

24. Claimant’s assertion that its claims are based in treaty must not to be accepted at face 

value.  The SGS v. Philippines tribunal applied the principle stated by the ICJ in the Oil 

Platforms case: 

It is not enough for the Claimant to assert the existence of a dispute as to fair treatment or 
expropriation. The test for jurisdiction is an objective one and its resolution may require the definitive 
interpretation of the treaty provision which is relied on.38 
 

25. The first element of this process is that this Tribunal must presume that the facts pleaded 

by the Claimant are correct.39  The second element of this process is an analysis of these facts 

against the particular legal obligation upon which the claims are founded in order to determine 

whether those facts are prima facie capable of sustaining a finding of liability.40  

 

26. Claimant’s claims have a legal basis in contract. In Wena, which involved a dispute about 

commercial leases and a dispute about the treatment of foreign investors, it was held that the 

problems arising under the leases had their fundamental basis in contract, because the leases 

“deal with questions that are by definition of a commercial nature.”41  

 

27. Likewise, Claimant’s claims have their fundamental basis in contract, because the 

essential dispute is the appropriate quantum of compensation due under the buyout provision. 

Claimant’s claims primarily hinge on whether the buyout provision of the Agreement was 

properly invoked.  No BIT obligations are triggered if the buyout provision had been properly 

invoked by Beritech.42  Because the legal foundation of Claimant’s case lies in contract and this 

Tribunal’s jurisdiction ratione materiae only extends to treaty claims, this Tribunal does not 

have jurisdiction over Claimant’s claims. 

 

                                                 
37 UPS v Canada, ¶36. 
38 SGS v. Philippines, ¶57. 
39 Douglas, p.274. 
40 Douglas, p.275. 
41 Wena, ¶31. 
42 See Bayindir, ¶154. 
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C. The umbrella clause in the BIT does not expand the scope of this Tribunal’s jurisdiction 

ratione materiae to include Claimant’s contractual claims 

 

28. This Tribunal does not have jurisdiction over contractual claims because the umbrella 

clause should be construed narrowly in accordance with the intentions of the Contracting Parties 

(1). Even if the umbrella clause confers this Tribunal with jurisdiction over contractual claims 

where the State acted in its sovereign capacity, this Tribunal does not have jurisdiction over 

Claimant’s contract claims because the claims are purely commercial in nature (2). 

 

1.  This Tribunal does not have jurisdiction over contractual claims because the umbrella 

clause should be construed narrowly in accordance with the intentions of the Contracting 

Parties 

 

29. Article 10 of the BIT contains what is commonly referred to as an “umbrella clause.”  

The effect of Article 10 is limited.  The ordinary meaning, object, and purpose of the umbrella 

clause supports a narrow interpretation of its scope (a).  Moreover, history of umbrella clauses 

requires a restrictive interpretation of umbrella clauses (b).  Finally, policy concerns require a 

restrictive interpretation of umbrella clauses (c).  

 

a) The ordinary meaning, object, and purpose of the umbrella clause supports a narrow 

interpretation of its scope  

 

30. Respondent and Opulentia are both parties to the Vienna Convention on the Law of 

Treaties (“Vienna Convention”).  Article 31 of the Vienna Convention requires a treaty to be 

interpreted in good faith in accordance with ordinary meaning given to the terms of the treaty in 

their context and in light of their purpose.  When considering the text, object, and purpose of 

Article 10, this Tribunal should conclude that it does not have jurisdiction over Claimant’s 

contract claims. 
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31. The text of the umbrella clause in this case is almost identical to the umbrella clause in 

SGS v. Pakistan. The umbrella clause in SGS v. Pakistan provides as follows: 

  
[e]ither Contracting Party shall constantly guarantee the observance of the commitments it has entered 
into with respect to the investments of the investors of the other Contracting Party.43 

 

32. The SGS v. Pakistan tribunal held that the text of the Switzerland-Pakistan BIT used the 

word “commitments,” not “contractual commitments.”  Accordingly, the text was interpreted 

restrictively, to mean that purely contract claims would not come within the jurisdiction of the 

BIT tribunal.44  Likewise, the text of the present BIT uses the phrase “any obligation,” not “any 

contractual obligation.”  This Tribunal should similarly interpret the clause. 

 

33. The text of the umbrella clause prohibits the State from exercising sovereign authority to 

avoid obligations it has entered into with respect to investments.45  This is a limitation on 

sovereign power.  The Contracting Parties cannot be presumed to have agreed to greater 

limitations on its power than is necessary.  

 

34. The object and purpose of a BIT, reflected in its preamble, is to encourage investment. 

Purpose must not be interpreted more expansively than the Contracting Parties intended. BITs 

were not intended as insurance policies against a State’s ordinary breaches of contract, and thus 

they cannot convert mere contract claims into international law claims.  Rather, such clauses 

only prevent a State from breaching contractual rights through sovereign acts, whether through 

legislation, executive decree, judicial or administrative decision, regulation or otherwise.  A 

State’s failure to perform a contract per se does not necessarily give rise to liability under an 

umbrella clause.46  

 

35. The effective meaning of the umbrella clause is retained by a narrow reading.  The clause 

is relevant in the implementation of the investment treaty in the domestic legal order, or in the 

case the host State fails to participate in international proceedings to which it has agreed earlier.47 

                                                 
43 SGS v. Pakistan, ¶163. 
44 SGS v. Pakistan, ¶166. 
45 Gaffney and Loftis, p.18. 
46 Lamm, p.7. 
47 SGS v. Pakistan, ¶518. 
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b) History of umbrella clauses requires a restrictive interpretation of umbrella clauses 

 

36. Article 32 of the Vienna Convention allows for supplementary means of interpretation 

when text and purpose leave the meaning ambiguous.  Recourse may be had to the preparatory 

works of the treaty and the circumstances of its conclusion.48  

 

37. State practice in the period prior to the great wave of BITs in the 1980’s and 1990’s 

demonstrates that States did not intend to agree to international arbitration with a private party 

for “any obligation it may have entered into with regard to investments.”49 

 

38. It would be improper for this Tribunal to rely on interpretations of umbrella clauses in 

draft conventions like the 1959 Abs-Shawcross Draft Convention of Investments Abroad and the 

OECD Draft Conventions.  These draft conventions played a role in the development of the 

modern umbrella clause,50 and the umbrella clauses contained therein have been interpreted 

broadly.51  However, draft conventions are influenced by the political and economic agenda of 

the drafters, and the parties to the draft conventions are not necessarily parties to the BIT.52  

 

c) Policy concerns require a restrictive interpretation of umbrella clauses  

 

39. Unfavourable legal consequences will flow from an unnecessarily broad interpretation of 

the umbrella clause.  The possible negative consequences of a broad interpretation were 

canvassed extensively by SGS v Pakistan in determining that an umbrella clause should be 

interpreted restrictively. 

 

40. First, SGS v Pakistan considered the possibility that a broad view of the umbrella clause 

could lead to a flood of contractual lawsuits before treaty tribunals.  That tribunal stated that such 
                                                 
48 Vienna Convention, Article 32. 
49 Gaffney and Loftis, p.18.  
50 Fatouros, p.88, n.80; OECD Draft Convention, Article 2, ¶1(b). 
51 Id. 
52 Naniwadekar, p.10. 
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a broad interpretation of the umbrella clause “would amount to incorporating by reference an 

unlimited number of State contracts, as well as other municipal law instruments.”53  El Paso and 

Pan American agreed with this reasoning.54  As discussed above, it is not reasonable to presume 

that it was the intention of the Contracting Parties to bring non-treaty claims within the 

jurisdiction of the treaty tribunal.  

 

41. Second, the BIT includes substantive treaty standards and guarantees.  These include 

national treatment, most-favoured-nation treatment, fair and equitable treatment, and full 

protection and security.  These substantive standards would be superfluous if any simple breach 

of a contract between parties sufficed to bring a claim under the BIT.55  This was endorsed by El 

Paso and Pan American, which both held that if an umbrella clause were given a wide meaning, 

it would render the whole treaty “useless.”56 

 

42. Finally, this interpretation would allow an investor to nullify any freely negotiated 

dispute settlement clause in an investor agreement.57 

 

2. Even if the umbrella clause confers this Tribunal with jurisdiction over contractual claims 

where the State acted in its sovereign capacity, this Tribunal does not have jurisdiction over 

Claimant’s contract claims because the claims are purely commercial in nature 

 

43. In holding that the scope of an umbrella clause ought to be construed narrowly, some 

tribunals have distinguished claims according to whether an act of a State was “sovereign” or 

“commercial” and that an umbrella clause would only confer jurisdiction over the former acts 

(a).  This dispute involves a commercial act by a commercial entity and is therefore not within 

the jurisdiction of this Tribunal (b). 

 

                                                 
53 SGS v. Pakistan, ¶¶166, 168. 
54 Dolzer and Schreuer, p.159. 
55 SGS v. Pakistan, ¶168. 
56 El Paso, ¶73; Pan American, ¶105. 
57 SGS v. Pakistan, ¶168. 
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a) In holding that the scope of an umbrella clause ought to be narrow, some tribunals have 

distinguished claims according to whether an act of a State was “sovereign” or 

“commercial” and that an umbrella clause would only confer jurisdiction over the former 

acts 

 

44. Besides holding that the scope of an umbrella clause is narrow and will not give a BIT 

tribunal jurisdiction over all contractual claims58, the tribunals in El Paso and Pan American 

have drawn a further distinction between a State acting as a “Sovereign” and a State acting as a 

“merchant.”   The umbrella clause will only allow an investor to bring a contractual claim to the 

BIT tribunal when the contract was entered into with the State acting “as a Sovereign.”59  

 

31. To constitute acts as a “Sovereign,” the State must exercise its powers and faculties either 

through administrative act, or in the international sphere.  As stated by the Impregilo tribunal: 

In order that the alleged breach of contract may constitute a violation of the BIT, it must be the result 
of behaviour going beyond that which an ordinary contracting party could adopt. Only the State in the 
exercise of its sovereign authority (‘puissance publique’), and not as a contracting party, may breach 
the obligation assumed under the BIT.60 

 

45. The result is a continued limited scope for the umbrella clause.  An umbrella clause in a 

BIT “will not extend the treaty protection to breaches of an ordinary commercial contract entered 

into by the State or a State-owned entity, but will cover additional investment protections 

contractually agreed by the State as a sovereign.”61  

 

b) This dispute involves a commercial act by a commercial entity and is therefore not within 

the jurisdiction of this Tribunal 

 

46. Even if this Tribunal finds that this distinction gives the umbrella clause a wider scope by 

conferring jurisdiction on acts done by a State as “sovereign”, this distinction does not assist 

Claimant in any event.  

                                                 
58 Pan American, ¶110; El Paso, ¶82; Joy Machinery, ¶81.  
59 Pan American, ¶109; El Paso, ¶85. 
60 Impregilo, ¶260. 
61 Pan American, ¶190.  
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47. The heart of Claimant’s contractual complaint is Beritech’s improper invocation of the 

buyout provision.  This is a purely commercial dispute against an act of Beritech.  Ultimately, 

the Claimant’s true dispute is about the appropriate amount of compensation it purports to 

deserve under the buyout provision.  That, on any characterisation, is a pure commercial question 

of quantum involving Beritech acting as a merchant and joint venture partner.  The only 

involvement of Respondent was to assist Beritech in securing Sat-Connect’s premises after the 

buyout provision was invoked.  This dispute is a classic commercial dispute between joint 

venture partners which in no way implicates any sovereign act by Respondent.   

 

48. Consequently, this Tribunal therefore does not have jurisdiction over Claimant’s 

contractual claims even if it is of the view that an umbrella clause confers jurisdiction over 

contractual claims against a State acting as “sovereign.”  

 

III. IN ANY EVENT, THE CLAIMS ARE INADMISSIBLE  

 

49. Even if this Tribunal determines that it has jurisdiction to hear Claimant’s contractual 

claims, this Tribunal should stay this proceeding in favour of the exclusive arbitral forum 

stipulated in the Agreement (A).  Even if the legal basis of Claimant’s claims are treaty 

obligations, this Tribunal should stay this proceeding in favour of the exclusive arbitral forum 

stipulated in the Agreement (B). Finally, a stay of this proceeding is justified for policy reasons 

(C). 

 

A. Even if this Tribunal determines that it has jurisdiction to hear claimant’s contractual 

claims, the Tribunal should stay this proceeding in favor of the exclusive arbitral forum 

stipulated in the Agreement 

 

50. Even if this Tribunal determines that its jurisdiction extends to contractual claims, and 

characterizes Claimant’s claims as contractual, this Tribunal must stay its jurisdiction in favour 

of the exclusive arbitration agreement in the Agreement which Claimant ignored.  Clause 17 of 
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the Agreement sets out in unequivocal terms the precise mechanism to resolve any dispute under 

the Agreement by way of arbitration. 

 

51. The Vivendi Annulment Committee held that “[i]n a case where the essential basis of a 

claim brought before an international tribunal is a breach of contract, the tribunal will give effect 

to any valid choice of forum clause in the contract.”62  Accordingly, this Tribunal should give 

effect to the exclusive arbitral forum in the Agreement where the contractual claims are 

concerned. 

 

52. In Saluka, a contractual dispute settlement clause stated: 

 
All or any disputes or differences arising out of or in connection with this Agreement, or the breach, 
termination or invalidity thereof, shall be finally settled by arbitration in accordance with the 
UNCITRAL Rules.63 

 

53. The tribunal interpreted this clause as being expressed in “mandatory terms”,64 and held 

that effect should be given to the valid choice of forum by staying the proceedings.  The 

similarly mandatory terms in Clause 17 of the Agreement should be given the same effect. 

 

B. Even if the legal basis of Claimant’s claims are treaty obligations, this Tribunal should 

stay this proceeding in favour of the exclusive arbitral forum stipulated in the Agreement  

  

54. When the object of the treaty claims are the vindication of contractual rights, a BIT 

tribunal should stay the proceedings in favour of the arbitral forum selected in the Agreement.  In 

this case, the true object of Claimant’s claims, to the extent that they could possibly be treaty 

claims, involve the underlying vindication of contractual rights (1).  Second, the maxim 

generalia specialibus non derogant applies to give preference to the specific dispute settlement 

mechanism in the Agreement over the general dispute settlement mechanism in the BIT (2).  

Third, this Tribunal should not allow Claimant to make a claim under certain provisions of the 

Agreement while at the same time ignoring other provisions (3).  Fourth, the intention of the 

                                                 
62 Vivendi (Annulment), ¶98. 
63 Saluka, ¶52. 
64 Saluka, ¶54. 
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Parties to the Agreement was to have disputes arising out of or related to the Agreement resolved 

under the Clause 17 dispute settlement mechanism (4).   

 

1. The true object of Claimant’s claims, to the extent that they could possibly be treaty claims, 

involve the underlying vindication of contractual rights  

 

55. In situations of conflicting jurisdiction, if the underlying object of a treaty claim is the 

vindication of contractual rights, and another forum with jurisdiction has been chosen by the 

parties, the treaty tribunal should defer to that forum and stay the proceedings.65  

 

56. In this case, to the extent that Claimant’s claims could possibly be treaty claims, the 

object of the treaty claims seek to vindicate private contractual rights under the Agreement. 

Claimant’s ultimate complaint is the quantum of compensation it claims to deserve under the 

buyout provision.  Claimant’s treaty complaints hinge on whether the buyout provision was 

properly invoked.  If the buyout provision was properly invoked and justified, Claimant can have 

no complaint that its personnel was asked to leave Sat-Connect’s premises after a valid buyout or 

that it was unfairly treated in any way. 

 

2. The maxim generalia specialibus non derogant applies to give preference to the specific 

dispute settlement mechanism in the Agreement over the BIT.  

 

57. This maxim provides that universal things do not detract from specific things.  Where 

parties address a particular point, that should be given effect over general language that cannot 

be presumed to control.  This maxim has been cited by a number of tribunals to support the 

conclusion that a BIT tribunal should stay proceedings when there is a valid contractual dispute 

settlement clause.  

 

58. In SPP v Egypt No. 2, the tribunal endorsed this maxim when considering a conflict 

between its jurisdiction and the jurisdiction created by a contractual dispute settlement clause: 

                                                 
65 Douglas, p.390. 
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[a] specific agreement between the parties to a dispute would naturally take precedence with respect to 
a bilateral treaty between the investor’s State and Egypt, while such a bilateral treaty would in turn 
prevail with respect to a multilateral treaty such as the Washington Convention. [The dispute 
settlement clause] thus reflects the maxim generalia specialibus non derogant.66 
 

59. In Klöckner v Cameroon, the tribunal upheld the validity of the parties’ contractual 

choice of ICC arbitration, implicitly on the basis of the generalia specialibus non derogant 

principle.67  In SGS v Philippines, the tribunal stated the contractual forum selection clause was 

more specific to the dispute.68  The forum selection clause applied to disputes arising out of the 

investment agreement which was in question in that case, whereas the BIT “was not concluded 

with any specific investment contract in view.”69 

 

60. Likewise, the dispute settlement mechanism in the Agreement was specifically concluded 

to deal with disputes arising out of the Agreement such as the present dispute.  Accordingly, if 

this Tribunal finds that it has jurisdiction, it should stay the proceedings pending the result of the 

arbitration in Beristan. 

 

3. This Tribunal should not allow Claimant to make a claim under certain provisions of the 

Joint Venture Agreement while at the same time ignoring other provisions 

 

61. Claimant is making a claim based on Buyout Clause 8 of the Agreement.  At the same 

time, Claimant is asking this Tribunal to ignore other parts of the Agreement, namely, the dispute 

settlement mechanism in Clause 17.   Claimant must not be allowed to cherry-pick in this regard. 

 

62. In SGS v Philippines the tribunal held that “a party to a contract cannot claim on that 

contract without itself complying with it.”70  This statement was endorsed in Saluka, which 

                                                 
66 SPP v. Egypt No. 2 (Preliminary Objections), ¶¶149-50. 
67 Klöckner v. Cameroon, ¶17; Douglas, p.381. 
68 SGS v. Philippines, ¶141. 
69 Id. 
70 SGS v. Philippines, ¶154. 
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declined jurisdiction over a contract based claim because there was a contractual choice of forum 

clause.71 

 

63. This reasoning was followed in the more recent decision in Toto, which found that the 

contractual dispute settlement mechanism did not merely make Claimant’s claim inadmissible, it 

displaced the tribunal’s jurisdiction.  The tribunal stated that:  

 
the contractual claims remain based upon the contract; they are governed by the law of the 
contract and may be affected by the other provisions of the contract. In the case at hand, that 
implies that they remain subject to the contractual jurisdiction clause and have to be submitted 
exclusively to the Lebanese courts for settlement. Because of this jurisdiction clause in favour of 
the Lebanese courts, the tribunal has no jurisdiction over the contractual claims arising from the 
contract.72  

 

64. Likewise, this Tribunal should find that the existence of the dispute settlement 

mechanism in the Agreement at the very least makes Claimant’s contractual claims inadmissible.  

  

4. The intention of the Parties to the  Agreement was to have disputes arising out of or related 

to the Agreement resolved under the Clause 17 dispute settlement mechanism 

 

65. The parties executed the Agreement in 2007. The BIT was signed by Respondent and 

Opulentia in 1996.73  The text of the dispute resolution clause in the Agreement shows a clear 

intention by the parties for disputes arising out of or related to the Agreement to be governed by 

a specific mechanism.  

 

66. In SGS v Philippines the majority held that a BIT is intended by the Contracting Parties to 

support and complement, rather than displace, the specific negotiated investment arrangements 

between the investor and the host State.74  The majority found it inconsistent with the BIT’s 

purpose to construe it as overriding an exclusive forum selection clause in the underlying 

                                                 
71 Saluka, ¶57. 
72 Toto, ¶202. 
73 BIT. 
74 SGS v. Philippines, ¶141. 
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contract.75  This Tribunal should likewise respect the intentions of the parties to the BIT and find 

that Claimant’s dispute is not admissible.   

 

C. Staying this proceeding is justified for policy reasons. 

 

67. There are a variety of policy justifications for a stay of this proceedings in favour of 

arbitration under the Agreement.  

 

68. First, a stay in proceedings is advantageous because the selected forum is generally the 

local forum.  The local forum is better equipped to resolve disputes that have an underlying 

contractual basis, because the dispute is resolved in accordance with their laws, which they have 

expertise in.76 

  

69. Second, a stay is also beneficial because it postpones but preserves Claimants claims.77 

 

70. Third, a stay in proceedings preserves the efficacy of exclusive jurisdiction agreements 

and arbitration clauses in international law.78   Numerous international conventions on arbitration 

favour allowing the forum selected by the parties to hear the claim.   For example, the New York 

Convention on the Recognition and Enforcement of Arbitral Awards, the EC Regulation on 

Jurisdiction and Judgement in Civil and Commercial Matters, and the Hague Convention on 

Exclusive Jurisdiction, all commit the Contracting States to give effect to choice of forum 

agreements for the settlement of civil and contractual disputes in their legal system.  

 

71. Fourth, by ignoring the existence of a choice of forum by the parties to the Agreement, 

this Tribunal could undermine the efficacy of such clauses of exclusive jurisdiction agreements 

and arbitration clauses were to be undermined by an obtuse approach to the exercise of 

investment treaty jurisdiction, the multilateral conventions supporting contract forum selection 

would also be compromised.  By failing to give adequate weight to the choice, BIT tribunals 
                                                 
75 SGS v. Philippines, ¶¶132, 141. 
76 Douglas, p.387.  
77 Id. 
78 Douglas, p.378. 
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provoke a clash between the international instrument creating its jurisdiction and other 

international instruments concerned with preserving the sanctity of choice of forum 

agreements.79 

 

72. Finally, this Tribunal should stay the proceedings in the interest of comity. In SPP v 

Egypt No. 1, the tribunal held that when two tribunals have jurisdiction over a claim, that in the 

interest of international judicial order, either of the tribunals may in its discretion and as a matter 

of comity decide to stay the exercise of its jurisdiction pending a decision by the other tribunal.80  

 

 

                                                 
79 Douglas, p.379. 
80 SPP v. Egypt No. 1 (Preliminary Objections), ¶129. 
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PART TWO: MERITS 
 

I. BERITECH’S ACTS ARE NOT ATTRIBUTABLE TO RESPONDENT 

 

73. The acts of a State entity, even if it has the State as its majority shareholder, cannot be 

automatically attributed to that State.  The ILC Articles on Responsibility of States for 

International Wrongful Acts81 (“ILC Articles”) provides the standards under international law 

where attribution of conduct of an entity to a State can take place.  These Articles have been 

recognised and applied consistently by ICSID tribunals when considering whether the acts of 

certain actors are attributable to a State.82  Attribution can take place via three ways set out 

below:  

- Article 4, concerning the attribution of the conduct of State organs,  

- Article 5, concerning the attribution of conduct of entities exercising elements of 

governmental authority; or  

- Article 8, concerning the attribution of conduct directed or controlled by the State. 

 

74. None of those Articles are satisfied here.  Beritech is not a State organ (Article 4).  

Neither does it exercise elements of governmental authority (Article 5), and its conduct has never 

been directed or controlled by Respondent (Article 8).  

 

75. In Bayindir, the tribunal was similarly faced with deciding (i) whether the National 

Highway Authority (“NHA”) with which the claimant in that case had contracted with was a 

Pakistani State organ; (ii) whether NHA is an instrumentality acting in the exercise of 

governmental powers; and (iii) whether NHA acted under the direction or control of the State.83  

The Bayindir tribunal decided that NHA had a distinct legal personality under Pakistani laws and 

therefore Article 4 of the ILC Articles was inapplicable.  Its explanation is especially germane: 

 

                                                 
81 ILC Articles.  
82 See Noble Ventures, ¶69; SGS v. Philippines, ¶122; Maffezini, ¶78; Eureko, ¶128. 
83 Bayindir, ¶117. 
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The fact that there may be links between NHA and some sections of the Government of Pakistan does 
not mean that the two are not distinct.  State entities and agencies do not operate in an institutional or 
regulatory vacuum. They normally have links with other authorities as well as with the government.84 

 

76. Similarly, as discussed in Part I of this Memorial, Beritech was incorporated as a private, 

for-profit enterprise as a provider of telecommunications services.85  The privatization of 

telecommunications services in Respondent86 means that Beritech has a distinct legal personality 

and cannot be regarded as a State organ for the purposes of Article 4 of the ILC Articles.  The 

explanation of the Bayindir tribunal quoted above forecloses any potential argument that 

Beritech was a State organ simply because Respondent was a majority shareowner or because 

Beritech had one director who was also a minister of the Respondent. 

 

77. As for Article 5 of the ILC Articles, Beritech was not an instrumentality exercising any 

governmental powers.  Unlike the NHA which was empowered by statute to levy tolls, eject 

unauthorized occupants, and enter upon lands and premises to make inspections, there is no such 

equivalent statute empowering Beritech with any governmental powers.  In fact, the 

Telecommunications Act of Beristan does not even mention Beritech,87 much less grant Beritech 

any governmental powers.  Beritech is a telecommunications services provider providing 

services for profit,88 the purposes of which cannot be equated to be a governmental power 

involving any form of public administration. 

 

78. Article 8 of the ILC Articles similarly does not apply here.  The Claimant has the burden 

of establishing that the specific acts of Beritech complained of were directed and controlled by 

Respondent.  There is no evidence to impugn the independence of Beritech’s management.  In 

fact, the facts are unequivocal that there is no direct relationship between Beritech and the 

Beristian government official who stated that Claimant had leaked confidential information.89  

Beritech invoked Buyout Clause 8 of the Agreement ostensibly to protect its own commercial 

interest in view of Claimant’s breach of confidentiality.  This was a commercial decision 

                                                 
84 Id., ¶119. 
85 Clarification 161. 
86 Clarification 166. 
87 Clarification 266. 
88 Clarification 161. 
89 Clarification 162. 
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undertaken solely by Beritech’s management.  The minutes of the Beritech’s Board meeting 

demonstrates that there was independent deliberation and discussion about Claimant’s breach of 

confidentiality, whereupon Buyout Clause 8 was raised.90 

 

79. In this connection, the fact that Beritech acted upon a Berisitian government official’s 

announcement that Claimant had committed a breach of confidentiality in buying out Claimant’s 

interest is patently insufficient to show that Beritech was acting Respondent’s control or 

direction of Respondent. In Tradex, the tribunal held that mere influence or encouragement is not 

sufficient for the purposes of Article 8 of the ILC Articles.91  In this case, Respondent made no 

encouragement, but even if it did, it would not suffice to attribute Beritech’s conduct, including 

its act of invoking Buyout Clause 8, to Respondent.  

 

80. The participation of the CWF after Buyout Clause 8 had been invoked also does not lead 

to the conclusion that the buyout was directed or controlled by Respondent.  The CWF was 

mobilized to assist Beritech in securing the premises only after Beritech made an independent 

commercial decision to invoke Buyout Clause 8 to protect its commercial interest in the joint 

venture and only after Beritech gave notice to Claimant to leave Sat-Connect’s premises.  

 

81. In conclusion, Beritech’s acts cannot be attributed to Respondent. 

 

 

II. CLAIMANT MATERIALLY BREACHED THE AGREEMENT 

 

82.  When Claimant leaked information about the Sat-Connect project to the Government of 

Opulentia, Claimant disclosed – within the meaning of Clause 4(1) of the Agreement – 

“confidential information . . . to [an] entity not authorized under [the] Agreement, without prior 

written approval of the Sat-Connect board of directors.” As a result, Beritech had no choice but 

to prevent further information leaks by purchasing Claimant’s interest in the Sat-Connect project, 

                                                 
90 Clarification 169. 
91 Tradex, ¶147. 
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pursuant to Buyout Clause 8 of the Agreement.  Respondent then contributed to the enforcement 

of the Buyout Clause by ensuring that Claimant’s agents would vacate Sat-Connect’s premises. 

  

83. Respondent is under no obligation to furnish evidence the disclosure of which is contrary 

to Beristan’s essential security interests (A).  However, the Times Article is within public 

knowledge and constitutes prima facie evidence of Claimant’s material breach of contract (B).  

Even if the Times Article does not establish a presumption that Claimant leaked confidential 

information, Claimant is in possession of crucial evidence that it is required to share with the 

Tribunal (C).  Finally, Sat-Connect’s Board of Directors validly consented to the invocation of 

Clause 8 of the Agreement (D). 

 

A. Respondent is not required to furnish evidence the disclosure of which endangers 

Beristan’s essential security interests 

  

84. Article 9(1) of the BIT provides that Respondent is under no obligation to “furnish or 

allow access to any information the disclosure of which it determines to be contrary to its 

essential security interests.”  As set out in paragraphs 73 to 81 above, Beritech’s actions cannot 

be attributed to Respondent. However, should the Tribunal find that Beritech’s conduct is 

attributable to Respondent, Respondent invokes the protection of Article 9(1) of the BIT to avoid 

revealing any evidence that would lead to the publication of confidential information related to 

the Sat-Connect project.  Part of the Sat-Connect technology will be used by the Beristan 

military92, and thus any discussion about the content of the technology would unnecessarily put 

Beristan’s national security at risk.  

 

B. The Beristan Times Article constitutes prima facie evidence of Claimant’s material breach 

of contract 

 

85. Claimant contends that Respondent cannot provide evidence to prove that Claimant 

leaked information to the Government of Opulentia.  This contention is erroneous.  The Times 

                                                 
92 Uncontested Facts, ¶ 6. 
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Article constitutes prima facie evidence of Claimant’s breach of confidentiality.  “Prima facie 

evidence” describes material “which, unexplained or uncontradicted, is sufficient to maintain the 

proposition affirmed.”93  As Witenberg explains, the proponent of evidence does not need to 

“prove completely the facts, but [he must] offer initial evidence, a ‘first representation’”.94  Once 

such prima facie evidence is provided, the burden of proof shifts from the proponent to the other 

party.95  The proponent has in fact discharged his burden of evidence and is “not required to 

carry its burden of proof any further before the other party rebuts the prima facie evidence 

already established by the proponent.”96  Moreover, prima facie evidence gains in strength when 

it is “supported by legal presumptions which arise from the non-production of information 

exclusively in the possession of another party.”97 

 

86.  It is virtually impossible for Respondent to provide further evidence in this matter, 

because Claimant has exclusive possession of all relevant communication records between 

Claimant and the Government of Opulentia.  Therefore, this is a case where “proof of a fact 

presents extreme difficulty,” so that the Tribunal may be “satisfied with less conclusive proof, 

i.e., prima facie evidence.”98 

  

87. In conclusion, Claimant now carries the burden of disproving the content of the Beristan 

Times Article, particularly in light of the wealth of important information at its disposal.  

 

C. Claimant has an obligation to share crucial evidence with the Tribunal 

 

88.  Even if this Tribunal were to reject the Times Article as prima facie evidence, Claimant 

is nevertheless required – by ICSID Arbitration Rule 33(3) – to “cooperate with the Tribunal in 

the production of the evidence.” Consequently, Claimant is “obligated to provide the [T]ribunal 

with relevant documents which are in its sole possession.”99  Rule 33(3) should be read in 

                                                 
93 S. Kling, p.585. 
94 Witenberg, p.324  
95 Kazazi, p.332; Sandifer, p.125, 170-173; AAPL, ¶273. 
96 Amerasignhe, p.251; see also: Bin Cheng, p.324. 
97 Dillon Case, p.65.  
98 Bin Cheng, p.323. 
99 Amerasignhe, p.109. 



 25 

conjunction with Article 43 of the ICSID Convention to the effect that “the Tribunal may . . . call 

upon the parties to produce documents or other evidence.” 

 

89. Such requests are not unusual in ICSID arbitration proceedings.  In AGIP, the tribunal 

made a call for documentation from the respondent by recommending provisional measures 

under Article 47 of the ICSID Convention.100  In CSOB, the tribunal partly granted the 

respondent’s request for the production of certain documents that claimant held in its 

possession.101  The tribunal ordered the production of “all documents in the custody or control of 

[the claimant] in any way relating to a guarantee and/or proposed issuance of a guarantee.”102   

  

90. In the case before this Tribunal, the leak of confidential information occurred between 

Claimant and the Government of Opulentia.  The evidence which proves this unauthorized 

sharing of confidential material is “in the hands”103 of Claimant and currently inaccessible for 

Respondent.  Therefore, Respondent requests that the Tribunal order Claimant under Article 

43(a) of the Convention to produce evidence of communications between Claimant and the 

Government of Opulentia in the twelve months prior to the publication of the Times Article of 

August 12, 2009 or any other such reasonable period of time as the Tribunal may decide.  If 

Claimant ignores this request, the Tribunal should – pursuant to ICSID Arbitration Rule 33(3) – 

“take formal note of the failure of [Respondent] to comply with its obligation [of cooperation 

with the Tribunal] and of any reason given for such failure.”  

 

D. Claimant cannot prove that Sat-Connect’s consent to the buyout was invalid 

 

91.  Claimant argues that Sat-Connect’s Board of Directors lacked a quorum when 

consenting to Beritech’s invocation of Clause 8 of the Agreement.104  On this basis, Claimant 

asserts that the Board of Directors’ consent is invalid.105  Sat-Connect’s bylaws stipulate that a 

                                                 
100 AGIP, ¶7.  
101 CSOB, ¶8.  
102 Id. 
103 Witenberg, p.333. 
104 Uncontested Facts, ¶10. 
105 Clarification 200. 
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quorum of the Board of Directors is obtained with the presence of six Directors and Beristan law 

adds that a quorum needs to be established at the moment of voting.106  

 

92. As recognized by prominent international commentators and accepted by numerous 

international investment tribunals, “there exists a general principle of law placing the burden of 

proof upon the claimant.”107  More precisely, with regards to “individual allegations advanced by 

the parties in the course of proceedings, the burden of proof rests upon the party alleging the 

fact.”108  Based on this general principle of law, Claimant must prove that Sat-Connect’s Board 

of Directors lacked a quorum at the time of voting in favor of the buyout, rather than jumping to 

this conclusions by blurring the evidence. 

 

93.  It is an undisputed fact that six Board Members were present at the beginning of the 

board meeting on August 27, 2009, and that one Board Member, Alice Sharpeton, left before the 

end of the meeting.109  It is also uncontested that Alice Sharpeton did not participate in the vote 

to consent to the buyout.110  However, these facts alone do not conclusively show that Alice 

Sharpeton was not present when the other five Board Members voted in favor of the buyout. 

Beristan law requires a company’s board of directors to obtain a quorum at the moment of 

voting111, but the law does not provide that abstentions do not count towards a quorum.  

Therefore, unless and until Claimant can prove that Alice Sharpeton left the Board meeting when 

Sat-Connect’s Directors proceeded to vote, Claimant’s assertion that Sat-Connect’s consent to 

the buyout is invalid remains groundless. 

  

94.   In conclusion, Beritech initiated the buyout based on credible prima facie evidence that 

Claimant had breached Confidentiality Clause 4 of the Agreement.  Unless Claimant can rebut 

this evidence, the Tribunal should conclude that Claimant’s contentions are groundless.  If the 

evidence is judged insufficient to provide initial proof of Claimant’s material breach of contract, 

Claimant is under a duty to cooperate with the Tribunal in the production of further evidence. 

                                                 
106 Uncontested Facts, ¶4; Clarification 200. 
107 Bin Cheng, p.272; see also: AAPL, ¶56; Zhinvali, ¶311. 
108 Sandifer, p.127; AAPL, ¶56.  
109 Uncontested Facts, ¶10. 
110 Clarification 156. 
111 Clarification 200. 
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III. RESPONDENT HAS NOT EXPROPRIATED CLAIMANT’S PROPERTY 

 

95. Beritech’s purchase of Claimant’s interest in the Agreement does not amount to an 

expropriation.  First, Beritech is an independent entity whose acts cannot be attributed to 

Respondent (A).  Second, Beritech purchased Claimant’s interest in the Agreement according to 

contractually agreed procedures and provided fair compensation (B). 

 

A. Beritech is an independent entity whose acts cannot be attributed to Respondent 

 

96. Expropriation describes the “forcible appropriation by the State of the tangible or 

intangible property of individuals by means of administrative or legislative action.”112  The 

notion of “State” comprises state organs,113 persons or entities exercising elements of 

governmental authority,114 and persons who act under the State’s direction or control.115  Absent 

state involvement in one of these forms, expropriation cannot be said to have taken place.  

 

97. Whether conduct of prima facie private entities can be attributed to a State is determined 

by the law applicable to the merits of the dispute.  Where a claim is contractual in nature, 

domestic law rules of attribution apply to the exclusion of international law.116  If a claim is 

brought under a BIT and the treaty does not contain a choice-of-law clause, international 

investment tribunals “have turned to the second sentence of Article 42(1) [of the ICSID 

Convention], which calls for the application of the host State law and such rules of international 

law as may be applicable.”117  The Beristan-Opulentia BIT does not contain either a choice-of-

law clause or an attribution clause.  Since the record does not indicate the precise text of 

Beristian law, this analysis will proceed on the basis of rules of international law. 

  

                                                 
112 LG&E, ¶187.	  
113 ILC Draft Articles, Article 4. 
114 Id. Article 5. 
115 Id. Article 8. 
116 Salini v. Morocco, at ¶¶59-61; Newcombe and Paradell, p.463, n.146. 	  
117 Burgos, p.3; see also Lowenfeld on ICSID Convention; Noble, ¶68. 
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98. In the case before this Tribunal, the fundamental legal concept of the separateness of 

corporate entities from their shareholders is at issue.  Claimant concluded the Agreement with 

Beritech, a corporation with a separate legal personality, not with Respondent.118 International 

law acknowledges the separateness of corporate entities from their shareholders.119  Therefore, as 

pointed out in paragraphs 73 to 81 above, Beritech’s conduct cannot be attributed to Respondent 

simply because Respondent is a majority shareholder in Beritech. Claimant must instead prove 

that Respondent used its majority interest in Beritech specifically to achieve a particular result,120 

i.e. the invocation of Clause 8 of the Agreement. Given that Claimant is unable to provide such 

evidence, this Tribunal should reject Claimant’s contrived arguments of attribution.  

 

B. Claimant’s interest in the Agreement was purchased as contractually agreed 

 

99.  Even if the acts of Beritech were to be attributed to Respondent, the purchase of all of 

Claimant’s interest in the Agreement still do not amount to an expropriation.  The relationship 

between Beritech and Claimant is purely contractual in nature and is as such governed by 

contract law.  The allegation that Respondent (supposedly acting through Beritech) 

“appropriated” Claimant’s interest in Sat-Connect in violation of Clause 8 of the Agreement is 

therefore nothing but a claim for breach of contract.  

  

100.  Beritech’s behavior did not go beyond that which an ordinary contracting party could 

adopt.121  When Beritech was made aware of Claimant’s information leak, it proceeded on the 

basis of contractual provisions which had previously been agreed to by Claimant.  First, Beritech 

obtained the free consent of Sat-Connect’s board of directors to buy all of Claimant’s interest in 

Sat-Connect.122  Second, Beritech invoked Clause 8 of the Agreement as the legal basis of this 

buyout.123  Third, Beritech served notice on Claimant requiring the latter to hand over possession 

of all Sat-Connect site, facilities and equipment within 14 days and to remove all seconded 

personnel from the project.  Finally, pursuant to Clause 8 of the Agreement, Beritech paid into an 
                                                 
118 Uncontested Facts, ¶¶1-3.	  
119 Barcelona Traction, ¶¶56-58. 
120 See, e.g. Foremost Tehran. 
121 Impreglio, ¶260. 
122 Uncontested Facts, ¶10.	  
123 Id. 
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escrow account a sum equivalent to Claimant’s monetary investment in the Sat-Connect 

project.124 

  

101.  Any contracting party could have adopted this course of action and at no point did 

Beritech exercise sovereign authority to transfer Claimant’s interest in Sat-Connect.  Respondent 

became involved after the legal transfer of property had taken place in order to enforce what the 

contracting parties had stipulated in their Agreement.  While it is true that staff from the Civil 

Works Force (“CWF”) were authorized to intervene by an Executive Order, this intervention is 

not the legal cause of the transfer of Claimant’s property.  The CWF merely ensured a timely and 

smooth transition of ownership as well as the continuation of operations.   

 

IV. EVEN IF THE PURCHASE OF CLAIMANT’S INTEREST IN SAT-CONNECT 

CONSTITUTED AN EXPROPRIATION, THE EXPROPRIATION WAS 

LAWFUL 

 

102.  Article 4.1(2) of the Beristan-Opulentia BIT establishes four conditions for a lawful 

expropriation: the expropriation must be for public purposes (A), in conformity with all legal 

provisions in procedures (B), non-discriminatory (C), and accompanied by full and effective 

compensation (D).  Beritech’s purchase of Claimant’s interest in Sat-Connect fulfills all of these 

requirements. 

 

A. Any expropriation was executed for public purposes 

  

103. Beritech’s purchase of Claimant’s interest in Sat-Connect falls within the public purpose 

exception under Article 4.1(2) of the BIT.  The public purpose requirement has been interpreted 

widely as “some genuine interest of the public,”125 thus rarely being a bar to a lawful 

expropriaton.126  When Claimant leaked information about Sat-Connect’s advanced satellite and 

communication technology to the Government of Opulentia, both the commercial success of the 

                                                 
124 Id., ¶13. 
125 ADC v. Hungary, ¶432.	  
126 Dolzer and Schreuer, p.91. 
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joint venture and Beristan’s national security were put at risk.  It was clear to Claimant that the 

Beristian military would use the Sat-Connect system in the future127 and that the sharing of 

technological information, including encryption codes, would endanger the Beristian military in 

future operations.  The purchase of Claimant’s interest in Sat-Connect was motivated by a 

genuine public need: the need for national security.  Article 9(2) in fact treats the protection of 

essential security interests as a public purpose – so much so that no international responsibility 

ensues. 

  

104. Respondent should be accorded a wide margin of discretion in this context, because 

Respondent is best placed to evaluate Beristan’s national interests.  As held by the tribunal in 

Goetz: “[i]n the absence of an error of factor or of law, of an abuse of power or of a clear 

misunderstanding of the issue, it is not the Tribunal’s role to substitute its own judgment for the 

discretion of the Government.”128  

 

B. Any expropriation was in conformity with all legal provisions and procedures 

 

105. Since the record does not provide the text of Beristian procedural laws, the due processes 

requirement of lawful expropriation will be analyzed against relevant international standards.   

In this context, the threshold for finding a denial of due process is high; not every ordinary error 

but only gross miscarriages of justice amount to a violation of the due process guarantee.129 

Tribunals have thus required state action to amount to “manifest injustice in the sense of a lack 

of due process leading to an outcome which offends a sense of judicial propriety.”130 

  

106. Beritech served 14 days’ notice on Claimant and only after the expiration of the notice 

period did the Beristian Civil Works Force arrive.131  Claimant’s employees did not fear for their 

                                                 
127 Uncontested Facts, ¶6. 
128 Goetz, ¶126; see also Amoco, ¶145.	  
129 Dolzer, p.165.	  
130 Jan de Nul, ¶192 (quoting Loewen, ¶132). 
131 Uncontested Facts,  ¶11.	  
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safety and were kindly requested to leave Sat-Connect’s premises.132  In brief, Beritech complied 

with due process rules. 

 

C. Any expropriation was executed on a non-discriminatory basis  

 

107. Many international tribunals have used a three-pronged test to determine whether a state 

had discriminated against a foreign investor: “(1) Identify the relevant entities of the national 

treatment comparison, to determine whether they are in like circumstances; (2) Consider the 

relative treatment received by such entity so as to ascertain the best level of treatment available 

to any other domestic or foreign investor; and (3) Consider such factors as may be relevant to 

justify any difference in treatment.”133  

  

108. Nothing in the record suggests that under any of these aspects Claimant has been 

discriminated against.  The fact that Opulentian personnel was replaced by Beristian personnel 

after the buyout is due to security concerns.  No other company in Claimant’s position, whether 

foreign or domestic, would have been allowed to breach its duty of confidentiality under Clause 

4 of the Agreement.  A breach of confidentiality by any company would have prompted 

Respondent to take the measures it did. 

 

D. If Respondent expropriated Claimant’s property, Claimant received full and effective 

compensation 

  

109. Article 4.1(3) of the BIT defines full and effective compensation as a sum “equivalent to 

the real market value of the investment immediately prior to the moment in which the decision to 

nationalize or expropriate is announced or made public.”  This sum “shall be calculated 

according to internationally acknowledged evaluation standards.”134 

  

                                                 
132 Clarification 248. 
133 BG Group, ¶356 (citing Thunderbird, ¶170)	  
134 BIT, Article 4.1(3).	  
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110.  International standards of compensation for expropriation are context-specific.135  In 

situations such as this dispute, where no predictions about future profitability of a joint venture 

can be made based on the business’s past performance, fair market value is appropriately 

determined by the investor’s actual investment.136  

  

111. In accordance with Clause 8 of the Agreement, Beritech has paid into an escrow account 

a sum equivalent to Claimant’s monetary investment in the Sat-Connect project.137  Therefore, 

Claimant has been paid full and effective compensation for the purpose of Article 4.1(3) of the 

BIT. 

  

112. In conclusion, even if this Tribunal were to find that the purchase of Claimant’s interest 

in the Sat-Connect project amounts to an expropriation, the expropriation was lawful.   

 

 

V. CLAIMANT’S DISCRIMINATION ARGUMENT FALLS SHORT OF THE 

ELEMENTS NECESSARY TO MAKE OUT A CLAIM 

  

113. Article 3(1) provides that investors shall not receive “less favourable treatment than that 

accorded to investments effected by . . . its own nationals or investors of Third States.”  National 

treatment is a relative measure.  A foreign investor claimant must show that (A) relative to a 

similarly situated national competitor, (B) it has been discriminated against and received poorer 

treatment.138  Even if the investor can establish discrimination, it must also (C) rebut all 

legitimate justifications for differential treatment.139  Unless all three elements are met – 

altogether apart from the requirement of State attribution – the investor’s national treatment 

argument must fail.140  Claimant cannot do so; thus its claim should be rejected.  

 

 
                                                 
135 Newcombe and Paradell, p.377.	  
136 Metalclad I, ¶122; Vivendi, ¶8.3.17. 
137 Uncontested Facts, ¶13.	  
138 Reinisch, p.37. 
139 Id.  
140 Id. 
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A. Beritech is not “in like circumstances” to Claimant 

 

114. National treatment clauses require that foreign investors receive equal treatment with 

national investors.  This is inherently relative: Claimant must locate a similarly situated 

competitor “in like circumstances,” and compare the competitor’s treatment to its own.141 

 

115. The likeness tests facilitate a comparison of the treatment of the foreign investor to that 

afforded to nationals.  The measuring stick for comparison in the investment discipline is 

whether the national investor is “close to the foreign investor or investments in all relevant 

respects, but for nationality.”142  Alternately, the national investor should be in the same line of 

business as the foreign investor. 143   

 

116. Beritech, as the Beristian joint-venture partner of Claimant, is largely in like 

circumstances to Claimant, but there is one critical difference.   Beritech did not breach a 

contract with Respondent as Claimant did.  By breaching the Agreement, Claimant cannot 

accurately compare itself to Beritech.    

 

B. Even supposing Beritech is an appropriate comparator, Claimant was not accorded 

differential treatment on the basis of nationality 

 

117. Even if Beritech is considered an appropriate comparator, Claimant did not suffer 

differential treatment on the basis of nationality.  Claimant breached the Agreement and 

therefore faced the consequences of that breach, as any other investor – national or foreign – 

would.  Pursuant to the Agreement, Claimant’s interest was bought-out.  This is the same 

treatment any similarly situated national investor would have received, if it breached a 

confidentiality clause.  Nothing in the record suggests that Claimant was treated worse than other 

national investor in the same position, i.e., another national investor who breached contractual 

obligations, would have been.  No company, in whatever business sector, foreign or domestic, 

                                                 
141 Myers, ¶243; Feldman, ¶¶166, 171.  
142 Methanex, ¶¶16-17.    
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would be permitted to breach contractual obligations to Respondent and receive better treatment.  

Respondent’s buyout of Claimant’s interest had nothing to do with Claimant’s nationality.  In 

fact, Respondent played no active role in the buy-out.  

 

C. Even assuming the Tribunal finds differential treatment, Respondent has legitimate 

justification for such treatment 

 

118. Respondent possesses a legitimate and valid justification for any differential treatment 

found. Respondent’s treatment of Claimant can be justified by its sovereign right to preserve 

national security.  National security plainly falls within the Essential Security exception 

contained in the BIT.  Claimant cannot rebut this all-important exception to the treaty obligation. 

Beritech is a national of Beristan, and thus does not pose the same national security threat that 

Claimant does.  Claimant has already leaked confidential information to its home government of 

Opulentia, and thus merits less trust than Beritech.  The Essential Security exception, exercised 

judiciously as here, permits Respondent to retain an important facet of sovereignty.  

 

 

119. Because Claimant did not receive differential treatment, or because such differential 

treatment was wholly justified by essential security, Claimant’s national treatment claim must 

fail. 

 

VI. RESPONDENT’S ACTIONS SATISFY THE OBLIGATION OF FAIR AND 

EQUITABLE TREATMENT 

  

120. Respondent denies that Beritech’s actions are attributable to it.  However, if the Tribunal 

were to find attribution, Respondent’s actions still satisfy the fair and equitable treatment 

(“FET”) obligation.  

 

121. The ordinary meaning of Article 2(2), state practice, and sensibility impel the conclusion 

that customary international law (“CIL”) is the guidepost for FET (A).  CIL demands that 
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treatment of property shall not fall below the international minimum standard (B).   

Respondent’s actions satisfy the international minimum standard (C). 

 

A. The ordinary meaning of Article 2(2), state practice, and added clarity impel the 

conclusion that CIL is the guidepost for FET 

 

122. Article 2(2) of the BIT provides that Parties: “shall at all times ensure treatment in 

accordance with customary international law, including fair and equitable treatment and full 

protection and security of the investments of investors of the other Contracting Party” (emphasis 

added). 

 

123. The provision reads that the Parties shall ensure treatment in accordance with CIL, and 

then proceeds to list CIL’s contents.  One of CIL’s components under the BIT is the FET 

obligation.  Applying Article 31 of the Vienna Convention, the ordinary meaning of the term 

“including” indicates FET is subsumed or contained by CIL.  The FET term in this BIT is not a 

catchall investment protection, as propounded by some.144  It is bounded by the limits of CIL.  

 

124. To further bolster this textual argument, the Tribunal should consider the treaty language 

in the BIT between the United States and Uruguay.  In pertinent part it is identical to the BIT at 

hand, providing that investment should receive treatment “in accordance with customary 

international law, including fair and equitable treatment and full protection and security.”145  To 

prevent any lingering doubts, the next section clarifies that the foregoing provision “prescribes 

the customary international law minimum standard of treatment of aliens . . . ‘fair and equitable 

treatment’ do[es] not require treatment in addition to or beyond that which is required by that 

standard, and do[es] not create additional substantive rights.”146   

 

125. The FET obligation in BITs can be linked to CIL in other ways that do not connote the 

same meaning.  For example, the United States-Grenada BIT provides that investments be 

                                                 
144 See Unified FET Theory, generally.  
145 US-Uruguay BIT, Art. 5(1). 
146 Id. Art. 5(2). 
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accorded “fair and equitable treatment . . . and shall in no case be accorded treatment less than 

that required by international law.”147  This alternate formulation implies that CIL overlaps with 

FET, but that FET may also offer a higher standard of protection.   

 

126. Respected commentators have argued that BITs are not lex specialis, and that BIT 

practice relates to and is informed by CIL.148  That being so, state practice on BIT language 

affects how that language will be construed in other instruments, even those involving non-

Parties.  State practice on the FET standard has accumulated to a tipping point such that FET is 

synonymous with the minimum standard in CIL.149 

 

127. Additionally, there is a problem in interpreting FET to mean something other than CIL.  

Doing so would inject an unruly, amorphous standard without clear contours into investment 

law, muddying the waters and running counter to the purpose of the regime – providing clear 

guidance for investors.  

 

128. On this reasoning, because the ordinary meaning commands the result, because state 

practice has accumulated to a critical point, and for greater clarity, the FET protection in the BIT 

is equivalent to the CIL standard.  

 

 

B. CIL demands that treatment of property shall not fall below the international minimum 

standard 

 

129. Given that textual understanding of Article 2(2), consensus exists on the proposition that 

the CIL of investment is an absolute standard – a floor – above which State conduct must 

remain.150  This is irrespective of how poorly the State treats its own nationals.  Nevertheless, 

FET must not unduly infringe on the legitimate exercise of state police power.151 

                                                 
147 US-Grenada BIT. 
148 See e.g. Alvarez. 
149 Newcombe and Paradell, p.268-69.  
150 Dolzer and Schreuer, p.122-23. 
151 Saluka, ¶¶299-307; Tecmed(Award), ¶¶ 150-160. 
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130. The fountainhead of the international minimum standard of treatment was the Neer case. 

The Neer tribunal gave meaning to FET by holding any state action falling below a minimum 

standard of justice offends FET.  Neer set the CIL backstop at any state conduct amounting to an 

“outrage, bad faith, willful neglect, or insufficiency of government action so far short of 

international standards.”152  Waste Management followed Neer, elaborating that FET is breached 

only if:  

 

the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the   
claimant to sectional or racial prejudice, or involves a lack of due process leading to an outcome which 
offends judicial propriety-as might be the case with a manifest failure of natural justice in judicial 
proceedings or a complete lack of transparency and candor in an administrative  process.153 

 

131. Loewen, arising under NAFTA, was also instructive in fleshing out the minimum 

standard.  The Loewen tribunal determined an FET violation occurs only when there is “manifest 

injustice” or “gross unfairness.”154  The facts of the Loewen case are grist for a textbook on 

manifest injustice.  State conduct was described by claimant’s expert as “scandalous, a travesty 

of justice, astonishing” and a gross denial of justice.155  This is the kind of conduct that animates 

the minimum standard.  

  

132. NAFTA’s FET formulation is similar though not identical to the BIT at hand.  More 

importantly, the NAFTA Fair Trade Commission issued a binding interpretation setting the FET 

standard equal to CIL,156 meaning the NAFTA jurisprudence on FET is instructive.  Several 

decisions have affirmed Neer as representing the minimum standard, while also identifying a 

gross denial of justice as a violation.  The Thunderbird tribunal opined that the minimum 

standard can be flouted by a gross denial of justice.157  The Glanis tribunal reinforced Neer:  

 

                                                 
152 Neer, p.60-62. 
153 Waste Management II, ¶98. 
154 Loewen, ¶130. 
155 Loewen (Jennings), ¶¶7, 10, 15, 21.  
156 NAFTA FREE TRADE COMMISSION, Notes of Interpretation of 31 July 2001: Minimum Standard of Treatment in 

Accordance with International Law. 
157 Thunderbird, ¶194.  
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fundamentals of the Neer standard thus still apply today: to violate the customary international law 
minimum standard of treatment codified in Article 1105 of the NAFTA, an act must be sufficiently 
egregious and shocking —  a gross denial of justice, manifest arbitrariness, blatant unfairness, a 
complete lack of due process, evident discrimination, or a manifest lack of reasons so as to fall below 
accepted international standards.158    

 

133. In short, the international minimum standard is a low, absolute minimum that every State 

must attain.  

 

C. Respondent’s actions satisfy the international minimum standard  

 

134. Respondent’s alleged taking and expulsion of Claimant were not arbitrary, grossly unfair, 

unjust or idiosyncratic.  Respondent notified Claimant of its decision to evict Claimant in 

advance Beritech offered Claimant $47 million.  Respondent stipulates that it acted in good faith, 

upon sound information and belief, to halt an information leak caused by Claimant.  Respondent 

based its action on good faith intelligence, corroborated by a news report from a leading 

periodical.  Respondent acted under color of law, seeking solely to enforce the Beritech contract 

in the least restrictive manner.  It sent only its civil engineering corps to reclaim the Sat-Connect 

property.  This restrained behavior is not irrational.  

 

135. Respondent has not committed a gross denial of justice, either.  Denial of justice involves 

a serious lack of procedural due process or a deficiency in the host State’s judicial system.159 

Claimant cannot assert a denial of justice without actually being denied justice through 

municipal courts.  

 

136. Unless Claimant can adduce facts tantamount to those in Loewen, the international 

minimum standard is satisfied and FET not obstructed.  Respondent has met the international 

minimum standard, so has committed no FET violation.  

 

 

                                                 
158 Glanis, ¶¶22, 614.  
159 Newcombe and Paradell, p.238-39. 
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VII. RESPONDENT’S ACTIONS ARE NOT A VIOLATION OF FULL PROTECTION 

AND SECURITY  

  

A. Full protection and security refers to protection from physical harm, and covers only 

situations of civil strife, crime, and riots 

 

137. Article 2(2) of the BIT provides that Investments shall be accorded full protection and 

security (“FPS”).  The overwhelming weight of FPS authority define it to mean protection from 

physical dangers.160 The host State pledges to protect foreign investors from unchecked violence 

that jeopardizes the safety of the property and foreign nationals.  

 

138. Against the heft of the jurisprudence, Claimant will argue that FPS should be accordion-

like. The Tribunal should ignore Claimant’s strained FPS argument, and rely instead on the 

generally accepted meaning.  

 

139. Claimant’s physical security was not abridged in any form.  Claimant did not experience 

any unlawful physical coercion at the hands of Respondent or its citizens.  Unlike in Saluka, 

PSEG, or Tecmed, neither investor nor its personnel were subjected to physical violence, 

harassment, or civil discord.  Claimant was peaceably asked to leave the Sat-Connect property, 

with advance warning and a $47 million olive branch offered by Respondent.  Respondent is 

willing to amicably resolve the contractual issue pursuant to the Agreement.  Claimant has not 

accepted this conciliation.  

 

140. Claimant has not faced physical violence or the threat of violence.  Accordingly, its FPS 

claim should fail.  

 

VIII. ARTICLE 9 OF THE BIT OPERATES TO PERMIT RESPONDENT’S ACTIONS 

 

                                                 
160 See AAPL, ¶76; Lauder, ¶¶306-7.  
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141. Article 9 of the BIT allows parties to take measures they consider to be necessary for the 

protection of their own essential security interests.  This provision protects the actions that 

Respondent has taken – utilizing the Civil Works Force staff to secure the project facilities and 

remove foreign personnel – and eliminates any possibility that Respondent has violated its treaty 

obligations.  Most crucially, the provision gives a party the right to determine for itself whether a 

situation of necessity exists (A).  Because the provision is self-judging, the only available 

judicial review is to review whether or not Respondent has acted in good faith in determining 

necessity, which it has (B).  The customary international law of necessity, which could otherwise 

set out a narrow, objective test for necessity, does not apply here because the treaty provision is 

the controlling law, with custom serving only a secondary function (C).  Even if the Tribunal 

were to use customary principles to perform its own necessity assessment, however, a state of 

necessity exists in the objective customary conception as well (D).  Finally, even if the Tribunal 

determines that customary necessity does not exist, Respondent is not obligated to provide 

compensation to Claimant (E). 

 

A. Article 9 of the BIT is self-judging, and therefore substantive review of a Party’s 

determinations under Article 9 is precluded 

  

142. Article 9 of the BIT reads, in relevant part, “[n]othing in this Treaty shall be construed … 

to preclude a Party from applying measures that it considers necessary … for the protection of its 

own essential security interests” (emphasis added). Article 9 is distinct from the otherwise 

similar essential security provisions of BITs that have been the subject of scrutiny in ICSID 

tribunals because of its explicitly self-judging nature.  For example, the US-Argentina BIT of 

1991, which has given rise to a number of recently issued ICSID awards (and annulments), reads 

“[t]his Treaty shall not preclude the application by either Party of measures necessary for … the 

Protection of its own essential security interests.”  This vague phrasing is notably different from 

that of the present BIT, which clearly states who is to perform the consideration of what is 

necessary. At the time of the conclusion of the BIT (March 20, 1996), the question of whether 

such clauses were self-judging was well-known as being significant and the distinction between 

“it considers necessary” as self-judging and “necessary for” as objective had already been 
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established by the ICJ.161  The Court in Nicaragua pointed to the “it considers necessary” 

language, as employed by the GATT Article XXI, as self-judging, as opposed to the “necessary 

for” language used by Article XXI of the Friendship, Commerce, and Navigation Treaty at the 

center of Nicaragua.  From the point of this case forward, it is unreasonable that a party could 

have been unaware of the implications of choosing one phrasing over the other.  Thus, Article 9 

is explicitly self-judging, and this precludes substantive judicial review of the determination by 

either Party that essential security measures are necessary. 

 

B. Respondent has acted in good faith in coming to its determination of necessity 

 

143. A state’s invocation of a self-judging security clause in a bilateral investment treaty must 

by definition be given the utmost deference by any tribunal reviewing a dispute involving that 

provision.  Aside from applying Article 26 of the Vienna Convention on the Law of Treaties, 

stipulating that all treaty obligations must be carried out in good faith by the parties, to apply any 

other standard of judicial review would frustrate the intention of the parties in attempting to 

maintain their sovereignty in situations in which they perceived a security threat.  The United 

States, which has been at the forefront of the effort to implement and clarify self-judging security 

clauses in bilateral investment treaties, has come to accept this good faith standard of review.162 

 

144. Respondent’s actions reflect a good faith exercise of Article 9.  Having determined that 

an information leak did occur, and that that leak presented a threat to Respondent’s national 

security interests, Respondent only took steps to ensure that any potential sources of leaks were 

removed.  Respondent did not perform any actions beyond what it considered necessary to 

safeguard its essential security interests.  Nor did it act outside the scope of the Agreement – it 

merely enforced the buyout provision. 

 

145. In reviewing the actions taken by Respondent, it is important to remember the unique 

circumstances created by an information leak.  By its very nature, an information leak is difficult 

to address since its precise source is difficult to identify, though Respondent has reason to 

                                                 
161 Nicaragua, p.116. 
162 Burke-White, p.377-78. 
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believe foreign personnel were involved.  Nevertheless, Respondent addressed the military threat 

by enforcing compliance with the Agreement and did not take any measures outside the scope of 

the applicable law. 

 

146. This evidence reflects Respondent’s good faith in its actions under the BIT.  Claimant has 

produced nothing to refute this evidence of Respondent’s good faith.  Therefore, under the 

standard of good faith, the highest standard available in review of this self-judging provision, 

Respondent’s actions meet the standard. 

 

C. The primacy of Treaty precludes application of the customary international law of 

necessity 

 

147. A number of recent ICSID tribunals adopted the view that exercise of essential security 

clauses must be consistent with the requirements of the customary international law of necessity, 

as embodied in Article 25 of the Draft Articles of State Responsibility.163  However, the most 

recent ICSID judgments have exhibited a clear trend away from that flawed line of reasoning, 

noting the significant differences between essential security clauses and Article 25.164  In 

particular, essential security clauses function to free a party from its obligations under a treaty 

under certain circumstances.  Wrongfulness in action is thus precluded, as is the possibility of 

compensation for the investor.  Article 25, on the other hand, allows a limited justification for an 

act that has already been judged to be a breach of a substantive international obligation.  Thus 

essential security clauses and Article 25 operate on different planes; if an essential security 

clause cannot serve to free a state of an obligation and the state acts contrary to that obligation, it 

can then move to Article 25 to attempt to justify that wrongful act.  It follows then that the 

treaty’s provisions have primacy over customary international law, as the former limits the 

substantive investor protection obligations themselves while the latter can be invoked only after 

                                                 
163 CMS(Award), ¶315; Enron (Award), ¶334; Sempra (Award), ¶376. 
164 CMS(Annulment), ¶¶129-32; Continental Casualty, ¶167; Sempra(Annulment), ¶¶197-200; Enron(Annulment), 
¶405. 
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a primary rule has been breached.165   Indeed, this seems logical given that it is the investment 

treaty that that allows a claim to be heard in an arbitral tribunal. 

 

148. Applying this ordering of rules to the present case, since the treaty provision is the 

primary applicable law, and since the provision is self-judging, the need to resort to the 

secondary objective test of necessity under customary international law never arises. 

 

D. The requirements for a customary defense of necessity have been met 

  

149.  As has been established, the primacy of the treaty provision over customary international 

law and the self-judging nature of this provision prevent the analysis from ever reaching the 

requirements for the defense of necessity under customary international law.  Even if a tribunal 

were to apply elements of the customary law of necessity to the treaty provision, however, this 

situation meets all of the requirements of customary necessity. 

 

150. The defense of necessity under customary international law is best expressed in Article 

25 of the Draft Articles of State Responsibility.   Article 25 allows the necessity defense to be 

used in a narrow set of circumstances.  The interest under threat must be essential.  The act in 

question must be the only way to protect the essential interest under threat, and that threat must 

be grave and imminent.  In addition, the act cannot impair an essential interest of the state 

towards whom the obligation exists, or of the international community as a whole.  Furthermore, 

necessity cannot be invoked if the obligation in question excludes the possibility of invoking 

necessity or if the state has contributed to the situation of necessity.  All of the requirements are 

met in this case. 

 

1. The interests at stake qualify as essential 

 

151. The commentary to Article 25 supports a broad conception of what is “essential”.  For 

example, environmental concerns have been used to invoke necessity.166  In addition, the 

                                                 
165 See Continental Casualty, ¶167. 
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commentary highlights the fact that what is essential cannot be prejudged, but depends on the 

interests of the State.  Under this broad standard, the potential military threat here qualifies as 

essential. 

 

2. The measures taken by Respondent were the only way to protect Respondent’s essential 

security interests 

 

152. As mentioned above, the peril presented by an information leak implicating a state’s 

essential security interests is unique.  The only way to effectively address such a leak, when the 

source is unknown, is to take the measures that Respondent indeed took.  Only once all foreign 

personnel had left the premises could Respondent be confident that information leaks would no 

longer threaten its essential security interests.  No other course of action was available to it.  

 

3. The peril faced by respondent met the relevant standards for gravity and imminence 

 

153. A standard for “gravity” of a threat has not been established.   However, the nature of the 

project in question should reasonably suffice to demonstrate the gravity of the peril Respondent 

faced.  With its military satellites compromised, Respondent would face a national security 

crisis.  Respondent in good faith and with strong conviction believed that the leak presented a 

real threat to its essential security interests.  “Imminence” can include long-term threats, so an 

assessment of the time horizon of the peril is irrelevant.167 

 

4. None of the other customary limits on necessity apply 

 

154. No essential interest was impaired by Respondent’s actions, of Opulentia or of the 

international community.  The BIT plainly does not preclude the invocation of necessity.  

Finally, Respondent did not contribute to the information leak. 

 

                                                                                                                                                 
166 See, e.g., Fisheries Jurisdiction. 
167 Gabcikovo-Nagymaros, ¶54. 
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5.  The Enron Annulment’s open-ended approach loosens the restrictions on necessity 

 

155. Providing a further buffer to Respondent is the recent Enron annulment, in which the 

committee endorsed an open-ended inquiry into necessity. The annulment committee endorsed 

the views that there are a number of ways to interpret the “only way” requirement, and that states 

may have some leeway in choosing how to act based on their assessments of the effectiveness of 

their options.168 This open-ended approach, which should be favored for its reduction of tensions 

between tribunals and annulment committees, makes it difficult to find that Respondent has not 

met the requirements of necessity. 

 

156. Thus, even if the Tribunal were to apply customary international principles to the Article 

9 analysis, the situation Respondent faced would still constitute necessity. 

 

157. For all of the foregoing reasons, Article 9 operates to permit Respondent’s actions, and 

thus there is no violation of Respondent’s obligations under the BIT. 

 

E. Even if Article 25 is applicable, Respondent owes no financial compensation 

 

158. If the Tribunal decides that Article 25 should apply, and that there is no necessity, 

Respondent still would not owe compensation.  For one thing, the Draft Articles are meant to 

apply to wrongful acts committed by states upon states.  The commentary to Article 27, which 

deals with compensation for wrongful acts, makes explicit reference to “material loss suffered by 

any State directly affected” (emphasis added).169  The commentary does not make provision for 

compensation to non-state actors.  In addition, the concept of material loss envisioned by Article 

27 is narrow.170  In this case, the material loss to Claimant does not exceed the amount already 

held in escrow, and thus no further compensation is required. 

                                                 
168 Enron (Annulment), ¶¶369-73. 
169 ILC Articles, Article 27 (Commentary), ¶4. 
170 Id. 
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159. Therefore, not only should the invocation of Article 9 by Respondent be upheld, but even 

if it is not, Respondent owes no further compensation to Claimant. 
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CONCLUSION 
 

160. This Tribunal should find that it has no jurisdiction over this dispute. However, if it 

should exercise jurisdiction, Respondent respectfully requests the Tribunal find Respondent has 

breached none of its treaty obligations under the BIT.  
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