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STATEMENT OF FACTS

1. The Republic of Beristan (“Respondent”) and the United Federation of Opulentia entered

into a Treaty Concerning the Encouragement and Reciprocal Protection of Investments

(“BIT”) on March 20, 1996. (Record at 16). 

2. Televative, Inc. (“Claimant”) is a reputable multinational enterprise and leading

developer of satellite communications technology and systems. It is a privately held company

which was incorporated in Opulentia on 30 January 1995. (Record at 16, ¶ 1).

3. In March 2007, Respondent established a state-owned enterprise, Beritech S.A.

(“Beritech”). Respondent owns a 75 percent interest in this enterprise. Private investors with

close ties to Respondent own the other 25 percent. (Record at 16, ¶ 2). The Beristian Minister

of Telecommunications is a member of the Beritech Board of Directors. (First Clarification,

Q. 135).

4. In October 2007, Claimant and Beritech signed a Joint Venture (“JV”) agreement

establishing Sat Connect S.A. (“Sat Connect”). (Record at 16, ¶ 3). Beritech is the majority

owner of Sat Connect with a 65 percent stake in the JV. Claimant owns the other 35 percent.

(Record at 16, ¶ 7) Consequently, Beritech appoints five of the nine board members. (Record

at 16, ¶ 4).

5. The purpose of the JV was to develop and deploy a satellite network and accompanying

terrestrial systems and gateways.(Record at 16, ¶ 3) This technology will enable users to

connect and communicate throughout the vast region of Euphonia. The Beristian military has

plans to handle some communications using the Sat Connect system. (Record at 16, ¶ 6)

6. Respondent signed the JV Agreement as guarantor of Beritech’s obligations. (Record at

16, ¶ 3).
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7. Over the next two years, Claimant invested valuable intellectual property and high

technology into the JV, faithfully fulfilling its obligations under the JV Agreement. Relations

between the two parties remained friendly and productive. (Record at 6).

8. On 12 August 2009, just a short time before the project was to launch, the Beristan Times

published an article in which an anonymous high ranking defense analyst within the Beristian

government alleged that Claimant had leaked confidential information to Opulentian

authorities. These allegations are false, as confirmed by both Televative and Opulentia.

(Record at 17, ¶ 8). To date, Respondent has not provided any evidence to substantiate its

claims. (Second Clarification, Q. 209).

9. On 27 August 2009, based solely on the claims raised in the article, Sat Connect

convened a meeting to discuss invoking the buyout clause. Six of the nine board members

attended, the minimum required to establish a quorum. However, one of the board members,

Alice Sharpton, had not received notice of the vote regarding the buyout, and left the meeting

in protest. (Record at 17, ¶ 10). Only directors appointed by Respondent’s company,

Beritech, remained for the vote. (Second Clarification, Q. 229). These five members

(insufficient to sustain a quorum under Beristian law) voted to invoke the buyout clause.

(Record at 16, ¶ 4).

10. The following day, Beritech demanded that Claimant hand over possession of all its

interests and assets in the Sat Connect project and remove its seconded personnel from the

site within 14 days. (Record at 17, ¶ 10).

11. Fourteen days later, on 11 September 2009, Respondent made an Executive Order

sending the Beristian army’s Civil Work Force section to secure the site and forcibly remove

Claimant’s seconded personnel, expropriating Claimant’s investment without just

compensation or due process. (Record at 17, ¶ 11).

12. On 19 October 2009, Beritech filed for arbitration under Clause 17 of the JV Agreement,

and placed $47 million in an escrow account to cover the value of Televative’s material
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property investment (no provision was made for investments of intellectual property or loss

of expected profits). (Record at 18, ¶ 13). Claimant has neither accepted the funds, which it

considers inadequate, nor responded to the request for arbitration, which it considers

improper. (Record at 18, ¶ 13). 

13. On 28 October 2009, Claimant requested arbitration in accordance with the ICSID

convention, which both Opulentia and Beristan have ratified. (Record at 18, ¶ 14, 15).

14. On 1 November 2009, the ICSID secretary general registered this dispute for arbitration.
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SUMMARY OF ARGUMENT

15. Televative’s investment of material and intellectual property in the Sat-Connect project

was stolen by Respondent. Respondent fabricated a threat, under the pretext of which its shell

corporation illegally invoked the buyout clause and then its army effected an illegal

expropriation. This is an action for the entire value of Televative’s investment.

16. Making large-scale investments on foreign soil is an inherently risky activity: the host

country might act in a way which deprives the investor of the expected value of the

investment (as Respondent did here). To protect foreign investors from such arbitrary

deprivations, Beristan and Opulentia signed a bilateral investment treaty.

17. The preamble of the Beristan-Opulentia BIT makes this purpose clear, stating that both

countries wish "to establish favorable conditions for improved economic co-operation," and

that they wish to encourage foreign direct investment by "offering encouragement and mutual

protection to such investments based on international agreements."

18. Respondent acted contrary to its obligations under the BIT when it sent its army to

deprive Televative of the full value of its investment. The purpose of a BIT is to protect

investors from states taking such actions; the Tribunal should take jurisdiction and grant

Televative the relief sought. 

19. Jurisdiction.   This dispute satisfies Article 25(1) of the ICSID Convention, and neither of

Respondent’s objections to jurisdiction succeed. First, the guarantee that Respondent will

“consistently guarantee the observance of any obligation it has assumed” with regard to

Opulentia’s investors means what it says, and is sufficient to bring the entire claim under

ICSID’s jurisdiction, whether or not some portion of the claim is found to be contractual.

Second, the forum selection provision in Clause 17 is ineffectual in this case. Essentially

treaty-based claims are not susceptible to contractual forum-selection clauses, and anyway,
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ICSID tribunals commonly recognize the propriety of taking jurisdiction despite such

clauses. 

20. Merits of the Claim.   The acts and omissions of the Beristian defense analyst, the Civil

Work Force section of the Beristian military, and Beritech are attributable to the Respondent.

Consequently, Respondent breached several provisions of the Opulentia-Beristan BIT, which

harmed the Claimant’s investment. First, Respondent failed to guarantee the observance of all

obligations regarding Claimant’s investment. Second, Respondent unlawfully expropriated

Claimant’s investment without proper compensation or due process. Third, Respondent

denied Claimant national treatment. Fourth, Respondent failed to provide Claimant’s

investment fair and equitable treatment. Fifth, Respondent failed to provide full protection

and security to claimant’s investment. Sixth, Respondent treated Claimant’s investment in an

arbitrary and discriminatory manner. Seventh, Respondent disregarded international

standards of good faith and fair dealing. Lastly, Respondent’s defense of essential security

fails.

PART ONE: JURISDICTION

I. THE ICSID CONVENTION AND THE BERISTAN-OPULENTIA BIT CONFER

JURISIDICTION TO THE TRIBUNAL OVER THIS DISPUTE

 

21. The Tribunal has jurisdiction to hear the dispute in accordance with Article 25 of the

ICSID Convention and Article 11 of the Beristan—Opulentia Bilateral Investment Treaty

(BIT).  It is generally accepted that for the purposes of determining jurisdiction the

Claimants’ factual contentions are prima facie deemed to be correct.1

22. The ICSID Secretary General registered the present arbitral proceedings before the

International Centre for Settlement of Investment Disputes (ICSID) on 1 November 2009.2

1 See 13 ICISID Reports 128 (James Crawford, Karen Lee & Elihu Lauterpacht eds.) 2008.
2 Uncontested facts, ¶ 14 
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The parties do not dispute that the tribunal has been properly constituted in accordance with

Article 37(2)(b) of the ICSID Convention and the ICSID Arbitration Rules.3

23. The forum selection clause in the Sat-Connect joint-venture contract does not bar ICSID

jurisdiction to the dispute. Clause 10 (the “umbrella clause”) renders even seemingly

contract-based claims justiciable by ICSID, notwithstanding any forum-selection clause,

especially when the violation amounts to a complete elimination of the value of Claimant’s

investment. "It is now widely accepted that ICSID tribunals have jurisdiction over BIT

claims notwithstanding a forum-selection clause in the contract.”4 

A.    The Tribunal Has Jurisdiction Under Article 25 of the ICSID Convention because

this Dispute Arises Directly from an Investment between Consenting Parties of

Different Nationalities

 

24. Article 25(1) of the ICSID Convention confers jurisdiction to the tribunal over:

any legal dispute arising directly out of an investment between a Contracting State (or a

constituent subdivision or agency of a Contracting State designated to the Centre by that

State) and a national of another Contracting State, which the parties to the dispute

consent in writing to submit to the Centre. 5

25. The present dispute satisfies all of these requirements. 

1. The Parties Have Standing to Bring a Claim Under the ICSID Convention

26. Beristan and Opulentia are both parties to the ICSID Convention.6  Televative is a

privately held company that was incorporated in Opulentia in 1995.7  Therefore, the present

3 Minutes of the First Session of the Arbitral Tribunal, ¶ 1.
4 Wenlandt at 525. See Lanco  ¶ 32; Vivendi  ¶14.

5 ICSID Convention art. 25(1).
6 Uncontested facts ¶ 15.
7 Uncontested facts ¶ 14.
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dispute between Televative and Beristan meets the Article 25 standing requirement of

diversity of nationality. 8

2. The Dispute Between Opulentia and Beristan is a Legal Dispute

27. The present dispute arises from Respondent’s breach of it obligations under the Beristan-

Opulentia BIT and therefore qualifies as a legal dispute alleging a violation of legal rights or

obligations within the meaning of the ICSID Convention. 9 

3. The Dispute Arises Directly out of Televative’s Investment in the Sat-Connect JV

28. Claimant’s contributions to the SAT-Connect JV qualify as investments under both the

ICSID Convention and the Beristan-Opulentia BIT.   

29. The ICSID Convention contains no definition of investment. Nonetheless, consistent

interpretation of the jurisdictional requirement by ICSID tribunals reveals four qualities

typical of an investment.10  Projects which qualify as investments typically: 

1) have a certain duration, usually over a year11

2) a regularity of profit and return

3) involve substantial commitment

4) contribute to the economic development of the host state12

8 ICSID Convention, art. 25(1) (jurisdiction requires that the dispute arise “between a
Contracting State and a national of another Contracting State”).
9 Schreuer Commentary
10 Schreuer Commentary, 2nd ed. (Schreuer included assumption of risk as a fifth factor but notes
that the “existence of risk [is] always confirmed by tribunals”).
11 Schreuer first hinted at a longevity requirement for investments under ICSID, when he
enumerated five aspects of a typical ICSID investment.  See Schreuer Commentary, 128-29.
Subsequently, the Tribunal, in Salini v. Morocco, asserted that a contribution could not qualify as
an investment under the ICSID Convention if the investor’s participation lasted less than two
years.  Salini ¶ 54.
12 See Sornarajah 314. 
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30. The Beristan-Opulentia BIT articulates a more specific definition of investment in Article

I: “as any kind of property”13 including “shares debentures and equity holdings”14  and

“intellectual and industrial property rights [including] know-how.”15 

31. Claimant’s contributions to the Sat-Connect JV and its equity holdings in the company

satisfy both the criteria of typical investments under the ICSID convention and the definition

of investment under the Beristan-Opulentia BIT.  

32. Claimant was in business with the Sat-Connect JV in Beristan for almost two years16 and

held a 40 percent share in Sat-Connect.  In the course of its dealings with Sat-Connect,

Claimant transferred advanced technology and engineering know-how to the company and

contributed 47 million dollars of capital to the JV.17  The satellite system built from these

initial investments was designed to provide connectivity and communications for customers

across the entire continent of Euphonia, as well as for the Beristian military.   

33. While Claimant’s relationship with Respondent was terminated in just under two years,

the original JV contemplated a longer project and the realization of future profits from an

expansive client base.18  Thus, Claimant’s initial input to the project was a typical investment

under the first two characteristics of the ICSID framework.  Furthermore, Claimant’s

contribution of capital, technological know-how, and intellectual property qualifies as

substantial within the common interpretation by ICSID tribunals.19  The goal of this

investment was to create an innovative trans-continental communication network.20  This

would further the economic development of Beristan and weighs strongly in favor of treating

Claimant’s contributions as an investment.

13 Beristan-Opulentia BIT art 1.1.
14 Beristan-Opulentia BIT art. 1.1(b).
15 Beristan-Opulentia BIT art. 1.1(d).
16 Uncontested Facts ¶¶ 2, 10 (The parties established the Sat-Connect JV 18 October 2007 and
Respondent unlawfully invoked the buyout provision 27 August 2009).
17 Uncontested facts ¶ 12. 
18 Minutes of the First Meeting of the Arbitral Tribunal, ¶ 15. 
19 Schreuer Commentary 131 (discussing the propensity of ICSID tribunals to consider know-
how, equipment, personnel and services as part of a substantial contribution).
20 Uncontested facts ¶ 5, 6.
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34. Claimant’s inputs to the project also fit within the enumerated types of investments listed

in the Beristan-Opulentia BIT.  Claimant’s contribution of personnel and transfer of real and

intellectual property are investments.21  Additionally, Claimant’s acquisition of a 40 percent

share in the Sat-Connect JV constitutes an equity holding within the meaning of the BIT.22 

4. Both Parties have Given Definite Consent to ICSID Adjudication of the Dispute

35. The ICSID Convention requires that both parties to a dispute consent, in writing, to

ICSID adjudication of the controversy.23 “Consent through BITs has become accepted

practice” in ICSID arbitrations.24  Article 11 of the Beristan-Opulentia BIT provides a choice

of forum for the resolution of disputes between a state party and a foreign investor.25

Resolution by an ICSID tribunal is one choice specified in the BIT.26  In the event that an

investor from a state party submits a dispute to ICSID, article 11 provides the state party’s

definite consent to binding arbitration of the investor’s choice. 27 

36.  Claimant filed a written request for arbitration on 28 October 2009 and in doing so

consented to ICSID jurisdiction.28  Respondent’s consent to ICSID jurisdiction is established

by Article 11 of the Beristan-Opulentia BIT. 

B. The Dispute is Not Barred as a Contractual Claim 

21 See SORNARAJAH 312; REED.
22 See Beristan-Opulentia BIT art. 1.1(b). 
23 ICSID Convention, art. 25(1). 
24 Schreuer et al. THE ICSID CONVENTION A COMMENTARY, 205 Cambridge Univ. Press. (2d ed.
2009).
25 Beristan-Opulentia BIT art. 11.1.
26 Beristan-Opulentia BIT art. 11.1(c).
27 Beristan-Opulentia BIT art. 11.2; see also Schreuer Commentary 207 (stating that identical
language in model BITs constitutes definite consent to ICSID arbitration on behalf of the host
state). 
28 Uncontested facts para. 14. 
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37. Respondent objects to the Tribunal’s jurisdiction under the Convention, asserting that the

claims are contractual and must be adjudicated by an ad hoc tribunal in accordance with

Clause 17 of the Sat-Connect JV contract.  Respondent’s arguments fail for three reasons.

First, the claims at issue arise out of Respondent’s flagrant violation of its obligations under

the Beristan-Opulentia BIT and therefore qualify as investment claims, rather than simple

contract claims.  Second, the forum selection clause in the Sat-Connect JV agreement does

not invalidate ICSID jurisdiction to hear these investment claims.  Third, the umbrella clause

in Article 10 of the Bersitan-Opulentia BIT confers the status of treaty claims on the claims

arising from Respondent’s breach of the JV and, therefore, extends ICSID jurisdiction to

those issues.  

1. The Dispute Arises from Defendant’s Violation of its Treaty-Based Obligations under the

Beristan-Opulentia BIT  

38. Respondent’s illegal invocation of the JV buy-out clause constituted an expropriation of

Claimant’s investment in contravention of Article 4 of the BIT, disregarded the guarantees of

fair and equitable treatment articulated in Article 2 of the BIT and failed to adhere to its

obligation to provide full protection and security as required by the BIT's Article 10. In

addition to  these breaches of treaty, Respondent’s forceful taking of Claimant’s assets

flaunted international standards of good faith and fair dealing.

39. As these claims implicate Respondent’s obligations under the BIT, they are investment

claims which fall squarely within the jurisdiction of the Tribunal.29 

2. The Clause 17 Forum Selection Provision Does Not Invalidate ICSID Jurisdiction

40. Respondent contends that Clause 17 of the Sat-Connect JV confers jurisdiction

exclusively on ad hoc arbitration and thus bars the Tribunal from adjudicating this dispute30.

29 See Dolzer, 481 (“As long as the arbitration claims allege a cause of action under the BIT, they
are not subject to the contractually elected jurisdiction.”); see also  Salini ¶ 62. 
30 Record at 7.
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Clause 17 specifies that disputes arising out of or relating to the JV agreement “shall be

resolved only by arbitration under the rules and provisions of the 1959 Arbitration Act of

Beristan [(AAB)].”31 But neither the existence of an exclusive forum selection clause, nor the

initiation of a related suit in that exclusive forum, invalidates ICSID jurisdiction over claims

under the BIT. 

3. The Existence of a Contractually Specified Forum for Arbitration does not

Deprive the Tribunal of Jurisdiction under ICSID

41. The exclusivity of the Clause 17 forum selection provision for contract claims does not

bar Claimant from asserting its investment claims under the BIT.32 “A state may breach a

treaty without breaching a contract.”33  Respondent has committed violations of the BIT

distinct from its breaches of the JV contract, implicating treaty rather than contractual rights.

Clause 17 cannot bar Claimant from asserting rights as a foreign investor under the Beristan-

Opulentia BIT.

42. ICSID tribunals have consistently recognized the importance and propriety of accepting

jurisdiction over investment claims, notwithstanding contractual exclusive forum selection

clauses.34 Even in SGS v. Pakistan, where the tribunal ultimately declined to issue a decision

on the merits of contractual claims, the tribunal affirmed that a forum selection clause in the

initial contract did not bar its jurisdiction under the ICSID Convention.35

31 JV Clause 17. 
32 See Dolzer, 481
33 See e.g., Wena; Vivendi ¶ 95 (holding that if the fundamental basis of the claims was the treaty,
an ICSID tribunal had jurisdiction to hear those claims). 
34 See generall, Wena; Lanco  ¶ 38. (exercising jurisdiction over contract claims despite a clause
selecting local courts as forum); Sempra  ¶ 16. (“choice of forum clauses in licenses do not
prevent disputes arising from treaty breaches being submitted for arbitration by ICSID.”)
35 This dispute is distinguishable from SGS v. Pakistan, however, because in SGS v Pakistan the
contractual claims asserted were not severe enough to also constitute or amount to breaches of
the BIT.  See SGS v. Pakistan, at ¶ 162; see also Waibel  at 142.
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43. Other tribunals have elaborated on this rationale, concluding that, if a dispute involves

claims arising under a treaty, then those claims must be resolved in accordance with the

method laid out in the treaty. Even in SGS v. Philippines, where the tribunal declined

jurisdiction over a contract claim for damages, it was pointed out by another tribunal that

they “refused to depart from the essential principle that those aspects of the dispute

originating in the treaty can be submitted to [ICSID].”36 That essential principle applies to the

present dispute.

44. Claimant is raising investment claims for violations of its rights under the BIT.  That

treaty, which “articulate[s] baseline standards for treatment of foreign investment” should be

found to “guarantee direct access for investors to neutral forums for resolution of their

claims, independent of even purportedly ‘exclusive’ forum selection clauses in applicable

contracts.”37  In signing the BIT, Respondent guaranteed Claimant the choice of forum for

resolution of disputes arising from breaches of the BIT standards.38 Claimant has chosen to

bring its dispute for violation of the BIT before an ICSID tribunal.  Accordingly, Respondent

is bound by that choice.

4. Respondent’s Initiation of a Concurrent Ad Hoc Arbitration Does Not Deprive

the Tribunal of Jurisdiciton under the ICSID Convention

45. Beritech’s initiation of a related ad hoc arbitration under the AAB does not deprive the

Tribunal of its jurisdiction to hear the dispute. The parties’ consent to ICSID jurisdiction is

independent of the stipulations in the Sat-Connect JV contract.

[S]ubmission to other dispute settlement procedures cannot be interpreted as invalidating

consent to ICSID arbitration. Even if the parties have created an exception to the

36 Sempra ¶ 124.
37 Kalicki. 
38 See Wenlandt 541; Beristan-Opulentia BIT 14
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exclusive remedy rule by agreeing on another forum, this does not mean that they have

invalidated consent to ICSID jurisdiction.39 

46. Even in the face of another proceeding, an ICSID tribunal retains competence to

determine its own jurisdiction.40 Accordingly, the doctrine of lis pendens, requiring a tribunal

to stay proceedings in deference to the jurisdiction of the first forum seized, is not controlling

in ICISID arbitration.41 Instead, a tribunal’s decision to decline jurisdiction is discretionary,

guided by concerns of efficiency and due process.42 

a) The Proceedings are Related but Not Parallel and so Concurrent

Arbitrations are Not Inefficient

47. The concerns of efficiency that merit adherence to lis pendens43 are not present here

because the proceedings are not parallel. Beritech, not Respondent, initiated the claim under

the AAB, and thus the parties are different.44 Furthermore, the claims raised by Beritech in

the AAB arbitraition relate only to the JV contract and are distinct from the claims for

violation of the BIT which Claimant raises in this proceeding.45  Lastly, the contract claims at

issue in the AAB arbitration, as well as the arbitration itself, are governed purely by Beristian

law.  Conversely, Claimant’s BIT claims and this arbitration are governed by international

law.46  Parallel proceedings involve identical parties, identical claims, and identical law.47

These proceedings involve different respondents, different claims, and different law, and are

not parallel.

b) Declining Jurisdiction Would Deprive Claimant of the Right to Be Heard

39 Schreuer Commentary 356. 
40 Cremades at 2. 
41 Cremades at 4.
42 Cremades at 4. 
43 These concerns center on the need to prevent costly duplication of proceedings or to protect a
party from oppressive tactics. ILA Recomm. 6.
44 Uncontested Facts ¶ 13. 
45 Cremades at 3.
46 ICSID Convention art.  42(1)
47 See Azurix ¶ 88.
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48. If the tribunal were to decline jurisdiction over Claimant’s investment treaty claims,

Claimant would not have a forum for those claims. The International Law Association's

Recommendations on Parallel Proceedings recognize the necessity of allowing related

proceedings where the tribunal in the initial proceeding lacks jurisdiction to hear claims

raised in a subsequent related proceeding.48  Additionally, the recommendations acknowledge

that related proceedings should be allowed where invocation of lis pendens principles would

deny a party relief.49 

49. The International Law Association (ILA) Recommendations on Parallel Proceedings have

recognized the necessity of allowing parallel arbitrations where invocation of lis pendens

principles would deny a party relief.50 If the tribunal were to decline jurisdiction over the

present proceeding it would constitute just such a denial relief.  Therefore, the tribunal should

retain jurisdiction and exercise its right to hear adjudicate this dispute. 

50. The ILA Recommendations also recognize the necessity of allowing related proceedings

where the tribunal in the initial proceeding lacks jurisdiction to hear claims raised in a

subsequent related proceeding.51 The BIT establishing Claimant’s rights as an investor

confers jurisdiction only on the forum of the investor’s choosing.  Therefore the tribunal in

the AAB arbitration initiated by Beritech lacks jurisdiction to hear Claimant’s investment

treaty claims.  Furthermore, Respondent has not provided consent to the ad hoc arbitration

independently of the consent to arbitration Respondent provided in the BIT.  Claimant’s

choice to submit its claims under the BIT to ICSID bars it from also bringing those claims

against Respondent in ad hoc arbitration.52  

C. The Umbrella Clause Brings Contract Claims under ICSID Jurisdiction

51. Article 10 of the Beristan-Opulentia BIT requires each nation to “constantly guarantee

the observance of any obligation it has assumed with regards to investments in its territory by

48 ILA Recomm. 5.1.
49 ILA Recomm. 5.2.
50 ILA Recomm. 5.2.
51 ILA Recomm. 5.1.
52 ICSID Convention art 26. 
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investors of the other Contracting Party.” When a Contracting Party breaches that guarantee,

the resulting claim is not just a contractual dispute. Instead, it is an investment dispute,

squarely under the protection of the BIT and subject to the Claimant’s decision to invoke its

right to ICSID jurisdiction.

52. Article 31 of the Vienna Convention on the Law of Treaties requires a treaty to be

“interpreted in good faith in accordance with the ordinary meaning to be given to the terms of

the treaty in their context and in the light of its object and purpose.” Given that the purpose

of the BIT is to “offer[] encouragement and mutual protection to [foreign] investments based

on international agreements,” the Tribunal should interpret the BIT in favor of providing the

strong international protections of ICSID arbitration, rather than the ad-hoc panel, urged by

Respondents but constituted under Beristan’s arbitration law.

53. Article 10 of the Beristan-Opulentia BIT is nearly identical to Article X(2) of the

Switzerland-Philippines BIT, save that the former is worded with slightly greater vigor than

the latter. The Switzerland-Philippines agreement requires only that "[e]ach Contracting

Party shall observe any obligation it has assumed with regard to specific investments in its

territory by investors of the other Contracting Party."53

54. In applying this umbrella clause, the SGS v. Philippines Tribunal considered SGS v.

Pakistan's less meaningful application of a similar clause. The earlier Tribunal's decision was

found to deprive the umbrella clause of its force for unconvincing reasons, and that the

clause, "if it has any effect at all, confers jurisdiction on an international tribunal, and needs

to do so with adequate certainty." 54

55. The Tribunal found in SGS v. Philippines that "[i]t is legitimate to resolve uncertainties in

[the BIT's] interpretation so as to favor the protection of covered investments."55 Respondent

has attacked covered interests, and failed to observe its treaty-based duty of constantly

53SGS v. Republic of the Philippines, ICSID Case No. ARB/02/6 ¶ 115.
54Id. at pg. 48.
55Id. at ¶ 116. 
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guaranteeing its obligations with regard to Televative. Jurisdiction is therefore squarely

conferred on ICSID, which should grant Televative the remedy sought.

D. Conclusion on Jurisdiction 

56. For the above reasons, the Tribunal has jurisdiction over the claim. The forum selection

clause regarding contractual claims is irrelevant, as these claims are (or become by virtue of

the umbrella clause) treaty-based, and in the event of a dispute, “tribunals focus on states’ ex

ante policy decision to bind themselves and, by so doing, to create legitimate expectations on

the part of investors.”56

PART TWO: MERITS OF THE CLAIM

I. RESPONDENT, THROUGH ITS ORGANS AND AGENTS, MATERIALLY

BREACHED SEVERAL OF ITS OBLIGATIONS UNDER THE BIT AND

INTERNATIONAL LAW 

57. Respondent, through its organs and agents, materially breached its obligations under the

Opulentia-Beristan BIT and international law. These acts and omissions amount to

internationally wrongful acts that entail the state’s responsibility.

58. The Articles on State Responsibility are widely recognized by states and international

tribunals as being the most accurate codification of international customary law in this field.

(Dolzer; See list of cases). Article 2 states that the acts and omission of a State constitutes an

IWA where the conduct “(a) is attributable to the State under international law; and (b)

constitutes a breach of an international obligation of the State.” (Articles on State

Responsibility). All IWAs entail the State’s responsibility. (Article 1).

56  Mortensen 270.
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59. The acts and omissions of Beritech, the Civil Work Force (“CWF”) and Beristan’s

government officials are attributable to the State under international law (I) and constitute a

breach of Beristan’s international obligations under the Opulentia-Beristan BIT and

international law (II).

A.  The Acts and Omisions of the Beristian Defense Analyst, the CWF and Beritech

are Attributable to the State

60. The acts and omission of Beritech, the CWF and Beristan’s government officials are

attributable to the Respondent, whether those persons or entities are organs or agents or

otherwise acting on behalf of the State. (Commentary on Article 2, comment (5) citing

German Settlers in Poland, Advisory Opinion, 1923, P.C.I.J., Series B, No. 6, p. 22).

61. To determine attribution, tribunals have relied on three well-established tests enshrined in

the Articles on State Responsibility. First, under the structural test, the conduct of any State

organ is an act of the State regardless of the position it holds in the organization of the State.

(Article 4). A State organ includes “any person or entity which has that status in accordance

with the internal law of the State.” (Article 4). State entities that are explicitly organs of the

State, include Ministries (Texaco, ¶ 23), military forces and police (Amco, ¶¶155,170-172;

AAPL v. Sri Lanka)

62. Second, under the functional test, the conduct of any other organ that does not meet the

structural criteria is still attributable to the State if it “is empowered by the law of that State

to exercise elements of the governmental authority . . . provided the person or entity is acting

in that capacity in the particular instance.”57 

63. Third, under the broader control test, the conduct of any person or entity that “is in fact

acting on the instructions of, or under the direction or control of” the State, is considered an

act attributable to that State.58

57 Articles on State Responsibility, art. 5. 
58 Articles on State Responsibility, art. 8.
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64. Additionally, although the acts of state-owned entities generally are not attributable to the

State, there are three exceptions to that principle of non-attribution. First, where the legal

separation has been created as a means of fraud or evasion, the State cannot avoid

responsibility for the entity’s conduct. (ICJ, Barcelona Traction case). Similarly, where the

corporation exercises a public power, the entity’s acts entail the State’s responsibility. (Philips

Petroleum v. Iran). And lastly, where control over the corporation is exercised by the State in

order “to achieve a particular result”, the State bears the responsibility for the entity’s

activities.59

1.  The malicious actions of the Beristian defense analyst are attributable to the State

65. The actions of the highly ranked government defense analyst are attributable to the

Respondent. Under the structural test, a government defense analyst is a State organ

regardless of rank because he exercises executive functions in accordance with internal law.

(Article 4; Texaco). Therefore, the Respondent acted through the defense analyst when

making unsubstantiated allegations about the Claimant to the Beristan Times.

2. The discriminatory misconduct of the CWF are attributable to Respondent

66. The CWF’s acts are attributable to the Respondent. As a section of the Beristian army

(Undisputed Facts), the CWF is a State organ under the structural test. (Article 4; Amco).

Additionally, the CWF acted at the instance of an Executive Order when it discriminatoraly

expelled only Claimant’s seconded personnel from the Sat Connect project site, thus

preventing the Claimant from completing its contractual duties. Therefore, the CWF’s

conduct is attributable to the Respondent.

3. The Acts and Omissions of Beritech are Attributable to Respondent Regardless of

Respondent’s Distinct Legal Personality Under Domestic Law

67. Beritech’s misconduct is attributable to Respondent. It does not matter that Beritech is

structurally independant, because Beritech is functionally an organ of the State, and acts

59 Crawford 113; Foremost Teheran v. Iran; American Bell v. Iran
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under the direction and control of the State. In Salini v. Morocco, the tribunal ruled that, both

from a structural and functional point of view, a Moroccan company (ADM) was

“distinguishable from the State only by virtue of its legal status,” and that it was in fact a

“State company, acting on behalf of . . . Morocco.” (Salini v Morocco , Decision on

Jurisdiction, 23 July 2001, 42 ILM (2003) 609, paras 31 et seq.) Like in Salini, where the

state owned 89 percent of ADM, Respondent is the majority owner of Beritech with 75

percent of shares. The other 25 percent of shares are owned by investors with close ties to the

Beristian government, which compromises their independence. ADM’s board of directors

included the Minister of Infrastructure. Similarly, the Beristian Minister of

Telecommunications is a member of the Beritech board of directors, which further empowers

Respondent to direct and control Beritech’s conduct. Furthermore, Respondent expressly

assumed the risk of Beritech’s conduct by co-signing the JV Agreement as guarantor of

Beritech’s obligations.

68. Additionally, Respondent empowered Beritech to exercise elements of governmental

authority. In Salini, the tribunal found that ADM’s tasks, which included “the building of

highways and communication routes, were the state’s business.” (Id. at¶ 33. See also

LESI/Dipenta v Algeria , Award, 10 January 2005, 19 ICSID Review-FILJ (2004) 42).

Respondent established Beritech just months before entering into the JV Agreement and

delegated to it the responsibility of developing and deploying telecommunications

technology in collaboration with the Claimant. This technology was to be used, inter alia, for

connectivity and communications purposes by the Beristian military. Thus, de facto, Beritech

exercises the authority to engage in tasks that would otherwise be exercised, for example, by

the Ministry of Defense or the military. Therefore, Respondent acted through Beritech to

achieve its purposes and must accordingly assume responsibility for its conduct.

69. Alternatively, even if the Tribunal finds that Beritech is a distinct legal person, this

finding does not bar attribution of Beritech’s misconduct to Respondent. Considering

Respondent’s bad faith in basing its abusive response on groundless allegation without a

proper investigation, Claimant questions Respondent’s intentions in endowing Beritech with

legal personality just months before entering into a highly strategic JV Agreement. Tribunals
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have seen beyond such trickery and found State’s responsible for the conduct of state-owned

entities where the corporate veil has been created as a means for evasion. (ICJ, Barcelona

Traction case).

70. But even without such nefarious conduct, the actions of state-owned entities such as

Beritech are still attributable to the State because they exercise a public power. Through the

Sat-Connect project, Beritech engages in military and non-military satellite and terrestrial

telecommunications activity that would otherwise be performed by the military or another

agency of the State. (Philips Petroleum v. Iran).

71. Furthermore, Respondent exercised direct control of Beritech’s affairs in order to achieve

the specific result of developing strategic telecommunications technology and now to

expropriate valuable assets, know-how and other intellectual property illegally and without

just compensation. (Foremost Teheran v. Iran; American Bell v. Iran).

72. It is of no legal consequence that Beritech acted in a commercial capacity. The Articles

on State Responsibility do not make a distinction between commercial and governmental

acts. The Articles state that all breaches of an international obligation regardless of it source

are IWAs. (Articles on State Responsibility). 

73. Therefore, all breaches of the JV Agreement alleged in this dispute are attributable to the

Respondent.

B. Respondent Materially Breached Its Obligations Under The Bit And

International Law

74. Respondent, through the actions of its organs and agents, breached its obligations under

the Opulentia-Beristan BIT and international law.

75. Article 12 of the Articles on State Responsibility state that acts attributable to the State

amount to a breach of an international obligation when such conduct “is not in conformity
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with what is required of it by that obligation, regardless of its origin or character.” When

determining a breach, therefore, “the principal focus will be on the primary obligation

concerned.” (Article 12 Commentary).

76. Additionally, Article 15(1) allows for a breach to be effectuated through a series of

composite acts: “The breach of an international obligation by a State through a series of

actions or omissions defined in aggregate as wrongful occurs when the action or omission

occurs which, taken with the other actions or omissions, is sufficient to constitute the

wrongful act.”

77. The acts of the government defense analyst, the CWF and Beritech were orchestrated by

the Respondent in order to achieve its unlawful objectives. By attempting to hide behind the

acts of its organs, agents and entities, the Respondent seeks to evade responsibility for its

wrongful conduct.

1. Respondent Failed to Guarantee Observance of its Obligations to Claimant in Violation of

Article 10

78. Respondent materially breached the JV Agreement by preventing Claimant from

completing its contractual duties and improperly invoking the buyout clause. By virtue of

Clause 10 of the Opulentia-Beristan BIT, Respondent’s material breach of the JV Agreement

is also a breach of the BIT.

79. The primary obligation at issue here is Respondent’s international obligation to

“constantly guarantee the observances of any obligation it has assumed with regard to

investments in its territory by investors of the other Contracting Party.”60 Based on this

language, Respondent does not simply have to refrain from taking actions against

Televative’s interests. Rather, it must positively safeguard Telvative’s investment at all times.

Respondent woefully failed in this duty.

60 Clause 10 of Opulentia-Beristan BIT

21



Team Baxter-Claimant Submission

80. In Wena Hotels v. Egypt, the Tribunal interpreted an umbrella clause requiring each party

to “observe any obligation it may have entered into with regard to investments of nationals or

companies of the other Contracting party.”61 They found a violation of this agreement, based

on a number of factors also present in the instant dispute.

81. That tribunal’s primary consideration was the responsibility of the respondent State.

There, the State “was aware of EHC’s intentions to seize the hotels and took no action to

prevent EHC from doing so.” They also found fault with Egypt’s failure to take action to

restore the seized property to the claimant’s control. In that case, the tribunal found against

the State due to its failure to protect claimants from the seizure of their property.

82. The Wena tribunal also found fault with the fact that “Egypt could have directed EHC to

return the hotels to Wena’s control and make reparations,” and did not do so.62 Here, Beristan

made no attempt to restore Televative to its rights, with the exception of a token offer to pay

for some of the expropriated property.

83. As a Contracting Party to the BIT and as Guarantor of the JV Agreement, Respondent

assumed obligations related to Claimant’s investment in the Sat-Connect project. These

obligations include the obligation to act in good faith and respect the procedural requirements

for invoking Clause 8 of the JV Agreement. Respondent materially breached both of these

obligations when it forcibly removed and expelled Claimant from the Sat-Connect project

and improperly invoked Clause 8 without due process.

84. Respondent’s wrongful conduct began with the actions of the highly ranked government

defense analyst who maliciously made false allegations that Claimant had leaked confidential

information to the Opulentia government.63 The acts of the defense analyst conveniently

occurred at a time when Claimant had finished transferring valuable technology and expertise

to the Sat-Connect project, and a return on the investment was about to be realized.

61 Wena, ¶ 84.
62 Wena, ¶ 90.
63 First Clarifications, at 178. 
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85. Claimant categorically denies the defense analyst’s unsubstantiated allegations and was

not given an opportunity to respond to the charges. Instead, without proper notice or due

process, Respondent expelled Claimant from the Sat-Connect project and forcibly removed

its personnel from the project site. These actions prevented Claimant from being able to

complete its remaining contractual duties.

86. In the aggregate, these actions amount to unlawful conduct by the Respondent, and a

breach of its obligations under the JV Agreement and the Opulentia-Beristan BIT. Until

Respondent allows Claimant to return to the project and benefit from the enterprise according

to its contractual and treaty rights, Respondent continues to be in breach of its international

obligations.

2. Respondent Illegally Expropriated Claimant’s Investment in Violation of Article 4 of the

Beristan-Opulentia BIT and International Law

87. Respondent’s illegal invocation of the JV buy-out provision and Respondent’s forcible

seizure of Claimant’s property constituted an illegal expropriation. This is a violation of

Article 4 of the Beristan-Opulentia BIT, which prohibits the Respondent from permanently or

temporarily limiting Claimant’s “joined rights of ownership, possession, control or

enjoyment, save where specifically provided by law and by judgment or orders issued by

Courts or Tribunals having jurisdiction.” 64

88. Additionally, Article 4 forbids “direct or indirect expropriation or nationalization except

for public purposes or national interest, against immediate full and effective compensation,

and on condition that these measures are taken on a non-discriminatory basis and in

conformity with all legal provisions and procedures.”65 

a) The Beristan-Opulentia BIT Protects Investors Against Expropriation

64 BIT 4.1
65 BIT 4.2
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89. Expropriation is the result of the government action on an investor’s property.66 Direct

expropriation “involves the physical seizure of assets or the formal transfer of title to them

under local law.”67 

(1) Tribunals Examine the Effect of a State Action to Determine if an Expropriation Has

Occurred

90. To determine whether an expropriation has occurred tribunals examine the effect of a

government measure.68 “Whenever this effect is substantial and lasts for a significant period

of time, it will be assumed prima facie that a taking of the property has occurred.”69 If the

measure permanently deprives the investor of all control over the investor’s property and

assets then the government act constitutes an expropriation.70  

91. In assessing whether an expropriation occurred tribunals also may take into account,

“whether the act has been validated by domestic courts, whether the investor has suffered a

denial of due process, and whether the timing of the investor’s complaint corresponds with

the occurrence of the disputed government measures or follows it.”71 Tribunals have

generally concurred that, where a government action deprives the investor of “all of the

benefits of its vested property rights,” an expropriation has occurred.72

(2) The Sovereign Right to Expropriate is Conditional

92. While international law recognizes the right of a sovereign nation to expropriate private

holdings, it conditions the right to expropriate on three requirements. First, the

expropriation must be for a public purpose.  Second, the taking cannot be discriminatory.
66 Hunter 455.
67 Kinsella 182. 
68 See Dolzer at 180. 
69 Dolzer at 101.
70 Redfern at 456; see e.g. Pope & Talbot
71 Redfern at 470. 
72Redfern
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Finally, the investor is owed immediate and full compensation for the value of its

investment.73 

93. If an expropriation does not meet these requirements it is “illegal.”74 An illegal

expropriation falls under the general rules of state responsibility and the damages “should,

as far as possible, restore the situation that would have existed had the illegal act not been

committed.”75 

b) The Definition of Investment in Beristan-Opulentia BIT Includes Claimants Capital,

Intellectual Property, Equity Holdings and Financial Rights in the Sat-Connect JV 

94. The Beristan-Opulentia BIT defines investment broadly to include, “any kind of property

invested. . . by a natural of legal person being a national of one Contracting Party in the

territory of another, in conformity of the laws and regulations of the latter.” 76 

95. The treaty also enumerates a non-exhaustive list of assets that qualify as investments

including: movable and immovable property,77 shares and equity holdings,78 reinvested

income79and intellectual and industrial property rights. 80 Under these definitions,

Claimant’s contributions to the Sat-Connect JV explicitly qualify as investments.

(1) The BIT Protects Claimant’s Investments

96. Article 1.1(a) of the Beristan-Opulentia BIT defines investment to include, “movable and

immovable property and any other rights “in rem” in so far as they may be used for

investment purposes.” 

73 Restatement § 217
74 Kinsella at 174. 
75 Dolzer at 92
76 Ber-Opt BIT art 1.1. 
77 Ber-Opt BIT art 1.1(a)
78 Ber-Opt BIT art. 1.1(b)
79 Ber-Opt BIT art. 1.2(c) 1.5. 
80 Ber-Opt BIT art. 1.2(d)
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97. Article 1.1(b) of the Beristan-Opulentia BIT recognizes “shares, debentures [and] equity

holdings” as protected investments.  The treaty does not distinguish between minority and

majority shareholders but protects all shareholders equally.  

98. Article 1.1(c) of the Beristan-Opulentia BIT extends protection for investments to “any

reinvested income.”  Article 1.5 of the BIT defines reinvested income as “money that has

yielded or is still to yield by an investment, including in particular, profits, interest income,

income from capital investment, dividends, royalties, returns for assistance and technical

services and miscellaneous other considerations, including reinvested income and capital

gains.”81  This broad definition recognizes that “taking away or destruction of rights

acquired, transmitted, and defined by a contract is as much a wrong, entitling the sufferer to

redress, as the taking away or destruction of tangible property.”82 This provision for

protection of future returns on initial investments income reflects the BIT’s commitment to

not merely protect investments but to stimulate the development of entire business

ventures.83 

99. Article 1.1(d) of the BIT affords investment protection to “intellectual and industrial

property rights, know-how, trade secrets, trade names and goodwill.”84 ICSID tribunals

assessing investment protection under less explicit BITs have recognized intangible

property rights as investments. 

c) Respondent’s Actions Constituted Expropriation of Claimant’s Protected Investments 

100. Claimant entered the Beristian market and the Sat-Connect JV in reliance on Respondent’s

guarantees against illegal expropriation and nationalization.  Respondent failed to deliver

on its guarantee.

81 Ber-Opt BIT art. 1.2(c) 1.5 (emphasis added).
82  Dolzer at115–16.
83 Ber-Opt BIT Preamble. 
84 Ber-Opt BIT art. 1.2(d).
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101. Claimant’s contributions to the Sat-Connect project facilitated the development of a state of

the art satellite communications network capable of providing service to an entire

continent.   On August 27, 2009 Claimant’s interests in this network were stolen by

Respondent, when Respondent’s agent, Beritech, illegally invoked the buy-out provision in

the JV contract.  Though Beristian law required both advance notice of a meeting of the

Sat-Connect board of directors and a quorum for any vote,85 Beritech flagrantly disregarded

these laws.  In a dash for control, Beritech called a last-minute meeting and, with Beristian

board members present voted to buy-out claimant’s shares, despite the fact that the meeting

lacked the requisite number of directors to constitute an eligible voting quorum.

102. Having seized legal title to Claimant’s assets, Respondent then obtained an executive order

authorizing physical seizure of Clamaint’s investment and removal of Claimants

employees.86  On September 11 2009 the Civilian Works Force, a part of the Beristian

military took over the Sat-Connect facility and expelled all of Claimant’s personnel.87 This

physical seizure completed Respondent’s unlawful expropriation of Claimant’s investment. 

103. In determining whether an expropriation has taken place in contravention of a BIT a

tribunal must start with the language of the relevant treaty. Respondent’s illegal invocation

of the buyout clause permanently limited Claimant’s “joined rights of ownership,

possession and control” of the Sat-Connect JV in violation of Article 4 of the Beristan-

Opulentia BIT.88  Respondent’s subsequent physical seizure of the Sat-Connect facilities

constituted a government taking and unlawful expropriation89 in violation of Article 4 of

the Beristan-Opulentia BIT.90 

104. To date, Respondent retains ownership control over:

85 See Clarifications 178.
86 See First Clarifications, 155.
87 Uncontested Facts ¶ 11.
88 See Restatement § 217. 
89 See e.g. AGIP 
90 Ber-Opt BIT art. 4.
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 the physical property Claimant contributed to the Sat-Connect facilities in

Beristan in violation of the protections under Article 1.1(a) of the Beristan-

Opulentia BIT

 Claimant’s 40 percent equity holdings in the Sat-Connect JV in violation of the

protections under Article 1.1(b) of the Beristan-Opulentia BIT

 returns on all of Claimant’s reinvested income from the eventual operation of the

continent-wide project in violation of the protections under Article 1.1(c) and 1.5

of the Beristan-Opulentia BIT

 the rights to and enjoyment of Claimant’s intellectual property, including

technology and know-how, used in constructing the satellite network in violation

of the protection under Article 1.1(d) of Beristan-Opulentia BIT

105. As these actions by the Beristian government have permanently deprived Claimant of total

control of its investments they are  prima facie expropriation.91   

d) Respondent’s Expropriation of Claimants Investments Was Illegal

106. Respondent’s actions do not fall under the limited exception to the prohibition on

expropriation and nationalization under the Beristan-Opulentia BIT.  The BIT allows an

expropriation to occur only if the government conducts its taking of an investor’s assets in

a non-discriminatory manner, for a public purpose and in accordance with national law.

Additionally, the BIT requires the expropriating government to provide the investor

“immediate, full and effective compensation” for the loss of its investment.  Similarly, the

BIT prohibits a State from permanently depriving an investor of joined rights of ownership

without a judgment or order issued by a tribunal or court with jurisdiction. 

91 Dolzer, at 101.
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107. These exceptions are consistent with those allowed under international law in recognition

of a sovereign’s right to control the activities of investors in its territory.92  Under

international law, an expropriation that does not meet all of these requirements is illegal.93

(1) Respondent’s Invocation of National Security as a Public Purpose is Insufficient to Legalize

Expropriating Claimant’s Investment

108. While Respondent has invoked the public purpose of national security as a justification for

its legal and physical seizure of Claimant’s investment, this statement of purpose alone

does not render the expropriation lawful.94 A determination of expropriation turns on the

effect of a government measure rather than its intent, so tribunals do not find the question

of public purpose to be dispositive to the inquiry.95  

(2) Respondent’s Actions Were Discriminatory 

109. A government taking is considered discriminatory if it deprives only aliens of control over

assets in the host-state.96  Respondent’s actions exclusively targeted Claimant's investment

and Claimant's personnel, thereby discriminating against Opulentian shareholders and

employees in violation of Article 4 of the Beristan-Opulentia BIT. 

(3) Respondent’s Action Were Not in Conformity With National Laws

110. The Beristan-Opulentia BIT requires any government taking to be conducted in accordance

“with all legal provisions and procedures.”  Respondent’s invocation of the buy-out clause

did not conform with corporate legal requirements under domestic law requiring advance

notice of board meetings and a quorum of directors. Furthermore, Respondent’s seizure of

claimant’s assets without compensation blatantly disregarded the Beristian Constitution,

92 See e.g. Restatement § 217. 
93 Kinsella, at 174.
94 Muchlinksi, at 438. 
95 Kinsella, at 177.
96 Restatement § 217 n. 6; see also Methanex, ¶ 7 (“intentionally discriminatory regulation
against a foreign investor fulfills a key requirement for establishing expropriation”). 
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which prohibits government taking of private property without “just compensation and due

process.”97 The Executive Order authorizing the actions of the CWF failed to satisfy the

due process requirement because it did not afford Claimant an opportunity to be heard

before Respondent seized Claimant’s investment.

(4) Respondent’s Failed to Provide Claimant Full Immediate and Effective Compensation

111. Failure to fully compensate an investor for a government taking renders an expropriation

unlawful even if the action was non-discriminatory and served a public purpose.98

Compensation at a minimum must include that fair market value of an asset. In a case

involving a concession or other State contract, compensation should cover not only the loss

of tangible property, but also the loss of contractual rights.99 The $47 million in escrow

does not cover either intellectual property or lost profits. 

112. The lack of compensation, violation of domestic law and discriminatory nature of

Respondent’s actions constitute an illegal expropriation. In the case of an illegal

expropriation, damages should “as far as possible, restore the situation that would have

existed had the illegal act not been committed.”100  To fully compensate claimant for an

“unlawful expropriation, the host state also owes compensation for reasonably

ascertainable lost profits.”101  These profits can be calculated based on expected earnings

even if the business venture is not fully operational.  Respondent, in order to satisfy the

principle of full, effective, and immediate compensation, is therefore required to pay

Claimant the value of Claimant’s initial investment, intellectual property, and lost profits

from the operation and income of the Sat-Connect project.

(5) Respondent Deprived Claimant of Joined Rights of Ownership Without a Judgment from a

Competent Court or Tribunal 

97 First Clarifications, no. 120.
98 Kinsella, at 174.
99 Kinsella, at 178.
100 Schreur, at 92. 
101 Reisman, at note 103
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113. When Respondent’s military occupied the Sat-Connect project cite and evicted Claimant’s

personnel, it did so pursuant only to an executive order.  While an executive order is a legal

document, the terms of the Beristan-Opulentia BIT explicitly requires judgment by a Court

or Tribunal with jurisdiction before authorizing any injunction of an investor’s rights by the

State.102  Respondent acted without obtaining such a judgment and therefore violated

Article 4 of the Beristan-Opulentia BIT.

114. Respondent has illegally expropriated Claimant’s assets and continues to withhold

compensation for the expropriated investment in violation of customary international law

and the Article 4 of the Beristan-Opulentia BIT. 

3. Respondent Failed to Provide Claimant’s Investment Fair and Equitable Treatment in

Violation of Article 2.2

115. Respondent’s invocation of the buy-out provision unfairly deprived Claimant of shares in

the Sat-Connect JV and future profits from those shares, while effectively enriching

Beristian investors at Claimant’s expense.  Furthermore, Respondent’s deployment of its

national military to remove Claimant’s personnel denied national treatment to the seconded

personnel.  These actions represent a violation of the standard of fair and equitable

treatment espoused in Article 2 of the Beristan-Opulentia BIT.

116. Article 2.2 of the Beristan-Opulentia BIT states that “[both] contracting parties shall at all

times ensure treatment in accordance with customary international law, including fair and

equitable treatment.”103

117. The fair and equitable treatment standard is nowhere defined but encompasses several

general standards of treatment for foreign investors.104  Specifically, the standard recognizes

the host state’s obligation to protect an investor’s legitimate expectations,105 to act in

102 Ber-Opt BIT, art. 4. 
103 Ber-Opt BIT, art. 2.2.
104 While the Beristan-Opulentia BIT does not elaborate on the meaning of fair and equitable
treatment, several of these standards are explicitly recognized in specific articles of the BIT.
105 See Tecmed ¶ 154.
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accordance with international principles of good faith, 106 and to afford the invest due

process.107  Respondent has failed to treat Claimant in accordance with these standards and

Respondent has thereby breached its obligations under Article 2 of the Beristan-Opulentia

BIT.108 

(1) Respondent Failed to Protect Claimant’s Legitimate Expectations

118. Generally, tribunals assessing a violation of reasonable expectations consider whether

whether the state made representation upon which the investor reasonably relied and then

the acted contrary to those representations.109 Applying this standard, the tribunal in

TECMED found that international law required a state “to provide to international

investments treatment that does not affect the basic expectations that were taken into

account by the foreign investor to make the investment.” 110 

119. When Claimant invested in the Sat-Connect JV it was entitled to rely on Respondent’s

representation in the BIT that its investment would be protected against nationalization.

This general principle was also incorporated into the Constitution of Beristan.  Claimant’s

reliance on these representations that nationalization was prohibited was made all the more

reasonable given that Respondent had passed national legislation aimed at privatizing

telecommunications networks.111  Despite these assurances, the Beristian army marched

onto the Sat-Connect grounds and seized all of Claimant’s assets.

120. Claimant also had reasonable expectations that the terms of the joint-venture contract

would be followed.  Instead, Respondent called a board meeting that did not conform with

106 See CMS ¶ 280.
107 See Amco I, ¶¶ 198-99.
108 Typically, fair and equitable treatment is also interpreted to prohibit arbitrary and
discriminatory treatment of investors and to require the provision of full protection and security.
The Beristan-Opulentia BIT mentions these two standards of treatment separately, however.
Accordingly, those standards are analyzed as distinct obligations in keeping with the Vienna
Convention presumption against redundancy in treaties See VCLT art. 31. 
109 See Dugan, at 510.
110 See Tecmed ¶ 154.
111 First Clarifications, no. 166.

32



Team Baxter-Claimant Submission

the standards established by Beristian law and took control of all of Claimant’s shares in

the JV and ownership of Claimant’s intellectual property.  These actions by the state and its

organs constitute a violation of the investor’s reasonable expectations and therefore a

breach of the standard of fair and equitable treatment as recognized in Article 2 of the

Beristan-Opulentia BIT. 

(2) Respondent Failed to Act in Good Faith

121. The obligation to act in conformity with the principles of good faith and fair dealing is

internationally recognized.  It encompasses duties of transparency and consistency in action

on behalf of the state.  The UNIDROIT Principles recognize the principle of good faith as

fundamental to the international system of contracts and trade.112 Beristian domestic law

incorporates the UNIDROIT Principles and recognizes this duty of good faith. 

122. Tribunal’s have also recognized the necessity of requiring states to observe the principle of

good faith and fair dealing.  In Thunderbird v. Mexico, the concurring decision explained

that in the context of investment arbitration this observation is necessary to “keep a

government from abusing its role as sovereign and regulator after having made

commitments of a more formal character.”113  In this sense the imposition of a standard of

fair and equitable treatment may be seen as “a confirmation of the duty to act in good

faith.”114

123. Respondent disregarded this duty.  The uncompensated future value of the expropriated

intellectual property alone is in excess of US$100 million. Nothing in the record assists us

in determining whether those who decided on this extreme response were stirred to

nationalistic hysteria by the article's unfounded allegations, or simply using this article as a

pretext for the more base and calculating purpose of acquiring one hundred million US

dollars' worth of Televative's property for nothing. Given the manifest disproportionality of

112 UNIDROIT Principles art. 1.7 (“[e]ach party must act in accordance with good faith and fair
dealing in international trade”).
113 Thunderbird, (Wälde Concurrence) ¶ 13. 
114 Mann 510.
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Beristan's armed response, Claimant cannot help but speculate as to the real motives which

might have prompted this action.

(1) Respondent Failed to Provide Claimant with Due Process 

124. International law establishes a basic requirement of due process, which affords a party to a

dispute the right to be heard and a forum for redress. A lack of due process results in a

denial of justice.  Though this idea is principally associated with the judicial branch,

“administrative organs can also engage the State's international responsibility by denying

justice.”115  

125. The Executive Order issued by respondent effected just such an administrative denial of

justice.  Respondent’s authorization of the executive order did not afford Claimant an

opportunity to present its case and resulted in the seizure of Claimant’s property without a

trial or proceeding in front of a competent court. 

4. Respondent’s Unlawful Seizure of Claimant’s Investment Was Arbitrary and

Discriminatory in Violation of Article 2.3 of the Beristan-Opulentia BIT. 

126. Article 2.3 of the Bersitan-Opulentia BIT expressly prohibits arbitrary and discriminatory

treatment of foreign investors.116 Such prohibitions against arbitrary and discriminatory

treatment are standard in BITs.117 While the Opulentia-Beristan BIT prohibits “unjustified

or discriminatory measures,” this language has commonly been construed to apply to the

customary rule prohibiting arbitrary and discriminatory treatment.118 

127. The existence of a minimum standard prohibiting arbitrary and discriminatory measures is

broadly recognized by international law and ICSID case law. In the ELSI case, the ICJ

applied this standard and said, “Arbitrariness is not so much something opposed to a rule of

115 Rumeli, ¶ 623.
116 Ber-Opt BIT, art. 2.3.
117 Dolzer, 173. 
118 Dolzer, 173. 
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law, as something opposed to the rule of law . . . .” The Lauder v. Czech Republic tribunal

relied on Black Law’s Dictionary for its much-cited definition of 'arbitrary,' which it said

described actions “founded on prejudice or preference rather than on reason of fact.”

Again, no facts were ever produced in support of the alleged threat. 

128. Regarding the prohibition against discriminatory treatment, the LG&E v. Argentina tribunal

held that “a measure is considered discriminatory if the intent of the measure is to

discriminate or if the measure has a discriminatory effect.” The action need not be

prohibited by domestic law to be discriminatory under international law.119 

129. Here, Respondent’s maneuvering to invoke the buyout clause and then send in the Beristian

military to forcibly expel only Sat-Connect personnel associated with Claimant was a clear

violation of the rule prohibiting arbitrary and discriminatory treatment. These actions were

not taken with regard to any semblance of judicial propriety or for any factually justifiable

reason. The order to expel Claimant from the project site came through an Executive Order

and targeted only Claimant’s interest in the JV. The tribunal need not look to far in its

comparative analysis about the arbitrariness or discriminatory nature of Respondent’s

actions because Beristan’s own constitutional takings provision unequivocally prohibits

such conduct: “Private property shall not be taken for public use without just compensation

and due process.”120 

130. By any standard, including its own, Respondent breached its international obligation to

refrain from treating Claimant and its investment in an arbitrary and discriminatory manner.

5. Respondent Failed to Provide Claimant Full Protection and Security 

131. Article 2 of the Beristan-Opulentia BIT requires Respondent to ensure “full protection and

security of the investments of investors of the other Contracting Party.”121 Full protection

119 Lauder
120 First Clarifications, no. 120. 
121 Ber-Opt BIT art. 2.2.
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and security is understood to require the host state to safeguard the investor’s economic

security as well as the investor’s physical well-being.122

132. Respondent breached its responsibility under the BIT to provide Claimant full protection

and security, both physical and financial, when it allowed the Beristian members of the

Beritech board to seize Claimant’s equity holdings and ordered the Beristian military to

forcibly hijack Claimant’s physical and intellectual property.

E. Beristan Is Not Entitled to Invoke The Defense of Essential Security

133. Respondent essentially argues that Article 9 of the BIT gives them thorough cover to

breach any provision of the BIT without consequences, based on the essential security

clause that states "nothing in this Treaty shall be construed... to preclude a Party from

applying measures that it considers necessary... for the protection of its own essential

security interests."123 

134. Such subjective language in an essential security clause is rare. At the time of a 2007

OECD survey, only two model BITs contained such language.124

135. It is not surprising then that the Enron tribunal concluded that, “any interpretation resulting

in an escape route from the obligations defined cannot be easily reconciled with that object

and purpose. Accordingly, a restrictive interpretation of any such alternative is

mandatory.”125 Therefore, addressing more specifically the issue at hand, that tribunal said

that “truly exceptional and extraordinary clauses such as a self-judging provision normally

must be expressly drafted to reflect that intent, as otherwise there can well be a

presumption about not having that meaning in view of its exceptional nature.” 126

122 See Siemens, ¶ 303 (“the obligation to provide full protection and security is wider than
“physical” protection and security”).
123  Ber-Opt BIT, art. 9.2.
124  International Investment Perspectives, 2007
125  Enron ¶ 331
126  Enron, at ¶ 335
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136. Respondent argues that their decision to intervene is rendered unreviewable by the wording

of the essential security clause, which allows Respondent to take any measures "it

considers necessary" for the protection of its essential security interests. The question is

whether this language validly renders the article ‘self-judging.’ 

137. If the standard were to be found truly self-judging, then Respondent would, in the very

document by which it purported to guarantee protections to investors on its territory, have

granted itself an unreviewable loophole out of any its obligations. In other words, it could

simply chant "essential security" as magic words to dismiss any complaint at all. The

assumption that all parties have negotiated in good faith is alone sufficient to dismiss such

an absurd construction. 

138. In the absence of such an extraordinary self-judging clause, this tribunal must examine the

validity of Respondent’s claimed essential security exemption. 

a) The Potential Breach of Security was an Unproven Threat

139. This entire dispute was provoked by an article in the Beristan Times, in which a Beristian

defense analyst “raised questions” and made unsubstantiated allegations that Claimant had

leaked confidential security information to the Opulentian government.

140. Claimant has provided no unlawful access to any material connected with the project, and

the Opulentian government has denied such allegations as well. Respondent has offered no

evidence which proves that there ever existed a security threat in the first place. 

141. Given the vague and uncertain nature of the threat presented, and the Beristian response

which ignored several lesser measures which would have served the same purpose,

Respondent's actions violate the principle of proportionality which is found in both ICSID

case law and general international law.
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142. If Respondent had faced any actual threat, the next step would have been to determine

whether its response, forcibly removing Opulentian personnel, was legitimate. 

b) The Alleged Leak of Information did Not Constitute an Emergency

143. In order for an essential security defense to be valid, the challenged action must be in

defense of truly essential security interests.

144. Three recent ICSID cases analyzing this issue, CMS v. Argentina, Enron v. Argentina, and

LG&E v. Argentina, all took place in the context of a singular moment of real national

peril. The government took the challenged measures in response to the nation's worst

economic crisis in a century, which caused unemployment to rise to 25 percent. Even still,

only one of these three cases found that the exemption from liability was valid, since

essential security exemptions are "appropriate only in emergency situations."127

145. The CMS and Enron tribunals found against the State. LG&E ruled that the State's national

security exemption was valid, only for the period which the tribunal considered to

constitute the extreme phase of the crisis. This decision was based on the LG&E tribunal's

finding that the crisis threatened "total collapse of the Government and the Argentine

State."128 None of Respondent’'s complained-of actions occurred during any crisis at all,

and they should not be excused from liability. 

146. We remind the tribunal that nothing adverse ever happened in connection with the Sat-

Connect project, no threat was ever proven, and the alleged threat was by no means

imminent, as the project had not yet launched and thus did not yet contain no military

information. Respondents would have had time to safely make a legitimate preservation of

their security interests with an opportunity for Televative to respond, if that had been their

goal. 

127 LG&E, ¶ 229.
128Idem ¶ 229
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c) Repsondent’s Actions Were Disproportionate to the Threat Respondent Perceived

147. The Organization for Economic Co-operation and Development, which articulates

economic policy of industrialized countries with sovereign wealth funds, has developed

guidelines "to ensure that host countries do not disguise protectionism as measures taken to

safeguard national security."129

148. One of the foci of these guidelines is regulatory proportionality: "the principle that

recipient countries should not impose restrictions or conditions on investments that are

greater than necessary to protect national security."130. These guidelines call for countries

not to take protective measures if a less intrusive measure would be an adequate and

appropriate response to the security threat.131

149. The principle of proportionality is present throughout international law. The European

Court of Human Rights found, in the Case of James and Others, that "[n]ot only must a

measure depriving a person of his property pursue, on the facts as well as in principle, a

legitimate aim 'in the public interest,' but there must also be a reasonable relationship of

proportionality between the means employed and the aim sought to be realized... The Court

considers that a measure must be both appropriate for achieving its aim and not

disproportionate thereto."132

150. This principle of proportionality has been incorporated into ICSID case law. The above

passage from ECHR was quoted approvingly by a prior tribunal, which added that "such

statements of the Strasbourg Court apply to the actions of the State in its capacity as

administrator, not only to its capacity as law-making body."133

151. Acknowledging that States are allowed a certain amount of deference when defining and

acting on their own interests, the Tribunal nevertheless held that that a Tribunal has the
129 Cooke, p. 771. 
130  Cooke at 773. See also Working Together 
131   Working Together.
132 Case of James and Others pp.19-20
133 Tecmed, p. 47.
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authority "to determine whether such measures are reasonable with respect to their goals,

the deprivation of economic rights and the legitimate expectations of who suffered such

deprivation. There must be a reasonable relationship of proportionality between the charge

or weight imposed to the foreign investor and the aim sought to be realized."134

152. This guarantee of proportionate treatment was found all the more important in the case of a

foreign investor, since foreign investors have "a reduced or nil participation in the taking of

the decisions that affect it, partly because the investors are not entitled to exercise political

rights reserved to nationals of the State."135

153. In TecMed, the Claimant was deprived of rights due to "social or political circumstances

and the pressure exerted on municipal and state authorities" by a series of newspaper

articles and other public responses.136 The Tribunal asked whether the situation and the

resulting community pressure which gave rise to the government action was "so great as to

lead to a serious emergency situation."137 The Tribunal found that the threatening situation

was not that grave, and struck down the Government’s defense based on public interest.138 

154. As in TecMed, an irresponsible media allegation can be assumed to have put political

pressure on the Beristian government here. However, Beristan ignored many less extreme

measures it could have taken. It could have investigated further to determine whether there

was any substance whatsoever to the anonymous writer's allegations. If it still believed in

the existence of any kind of threat, it could have requested assurances from the Opulentian

government, enacted protective legislation of its own, or simply chosen to refrain from

committing military endeavors of any kind to the satellite. The project could have still

operated profitably as a strictly civilian communications project.

155. Respondent thus found itself faced with the anonymously alleged possibility of a threat

which might have arisen in the event of its future decision to commit critical military
134 Id.
135 Id. at p. 47.
136 Id. at p. 47.
137 Id.
138 Id. at p. 60.
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resources to the system. It had within its power any number of less extreme measures

which would have allowed it to respond to this threat in a manner which would have

completely protected its interests.  

156. The BIT itself clearly contemplates that a Government which feels itself threatened,

whether this belief is justifiable or not, can respond by enacting whatever legislation it feels

is necessary to protect its information-security interests. Article 9 of the BIT provides that

Respondent is not required to "allow access to any information the disclosure of which it

determines to be contrary to its essential security interests." They could have simply

patched the perceived legislative hole themselves by forbidding disclosure. Instead,

Responded reacted by incontinently storming Sat-Connect's facilities and ejecting all

Televative personnel by force.

157. The Opulentia-Beristan BIT protects each country's right to take measures it feels

consistent with its essential security interests. It does not, however, afford either country

any right to engage in armed robbery of the other's investors.

158. The speculative future threat was neither urgent, nor grave, nor certain to ever have the

slightest effect on Respondent’s security. The total expropriation of Televative's

intellectual, real, and industrial property is, in light of this disproportionate response, not

justified by the Respondents' attempted national security pretext.

F. Conclusion on the Merits

159. Beristan, and agents whose actions are attributable to Beristan, fabricated a threat which

they cannot substantiate. They expropriated the entire value of Televative's investment, in

violation of treaties and international law, without providing due process or meeting

Televative's reasonable expectations of protection. Their essential security defense fails

because the threat is illusory and the response to it was disproportionate. They should

compensate Televative for the full value of its investments and expected profits.   
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PART THREE: RELIEF REQUESTED     

160. In light of the submission made above, Claimant respectfully asks this Tribunal to find: 

 that this Tribunal has jurisdiction over this dispute; 

 that Respondent violated its obligations under Article 2, Article 4, and Article 10 of

the Beristan-Opulentia BIT; 

 and that this arbitration should proceed to the Quantum Meruit Phase. 

161. RESPECTFULLY SUBMITTED ON SEPTEMBER 19, 2010 BY

Team Hackworth

On Behalf of Claimant Televative Inc. 
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