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STATEMENT OF FACTS 

 

1. On 30 January 1995, Claimant, Televative Inc. was incorporated in Opulentia. 

Televative specializes in satellite communications technology and systems.
1
 

 

2. On 20 March 1996, Opulentia and Beristan entered into a bilateral investment treaty 

(BIT).
2
 

3. On 1 January 1997, the BIT became effective.
3
 

 

4. In March 2007, the Government of Beristan established a state owned company, 

Beritech S.A.. The Beristan government owns 75% interest in Beritech and the 

remaining 25% of Beritech is owned by a small group of wealthy Beristan investors.
4
 

 

5. On 18 October 2007, Beritech and Televative signed a joint venture agreement to 

establish the joint-venture company, Sat-Connect S.A., under Beristan law. Sat-

Connect was established in order to develop and deploy a satellite network and 

accompanying terrestrial systems and gateways. The system was planned to be used 

for civilian and military purposes. The Government of Beristan has co-signed the JV 

Agreement as a guarantor.
5
 

 

6. On 12 August 2009, The Beristan Times published an article that included a comment 

by a highly placed Beristan government official that raised national security concerns 

by revealing that seconded Televative personnel to the project leaked critical 

information to the Government of Opulentia.
6
 

 

                                           
1
 Annex2, [1] 

2
 Annex1 

3
 1

st
 Clarification, 174. 

4
 Annex2, [2] 

5
 Annex2, [3],[5],[6] 

6
 Annex2, [8]; 1

st
 Clarification, 178. 
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7. On 21 August 2009, board meeting of the Sat-Connect was held and the chairman of 

the board made a representation to the directors about the allegations that had 

appeared on the Beristan Times.
7
 All board members were present at this meeting.

8
 

 

8. On 27 August 2009, the Sat-Connect held a board meeting and decided to buyout all 

Televative‘s interests in the Sat-Connect project on the basis of Clasue 8 of the JV 

Agreement, with the support of majority of the board of directors. The date of the 

meeting was informed to the directors but the proposed agenda was not provided as a 

formal notice to the directors. The four directors appointed by Televative, did not 

participate in the voting.
9
 

 

9. On 28 August 2009, Beritech noticed Televative to hand over possession of all Sat-

Connect site, facilities and equipment within fourteen days and to remove all 

seconded personnel from the project.
10

 

 

10. On 11 September 2009, Beristan sent in CWF(―Civil Works Force‖), a section of 

Beristan army to secure the project sites and facilities on the basis of an executive 

order. The seconded Televative personnel were instructed to leave the project sites 

immediately, and were eventually evacuated from Beristan.
11

 

 

11. On 12 September 2009, Televative submitted a written notice to Beristan of a dispute 

under the Beristan-Opulentia BIT in which Televative notified its desire to settle 

amicably. In case it fails to settle, it was supposed to proceed with arbitration 

pursuant to Art. 11 of the BIT.
12

 

 

                                           
7
 Annex2, [9] 

8
 1

st
 Clarifiation, 127. 

9
 Annex2, [10]; 2

nd
 Clarification, 229. 

10
 Annex2, [10] 

11
 Annex2, [11]; 2

nd
 Clarification 208; 1

st
 Clarification, 139. 

12
 1

st
 Clarification, 113. 
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12. On 19 October 2009, Beritech filed a request for arbitration against Televative under 

the JV Agreement and paid US $47million into an escrow account. Televative has 

refused to accept the payment and to respond to Beritech‘s arbitration request.
13

 

13. On 28 October 2009, Claimant requested arbitration in accordance with ICSID‘s 

Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings.
14

 

14. On 1 November, the dispute brought by Televative against Beristan Government was 

registered for arbitration.
15

 

 

 

  

                                           
13

 Annex2, [13] 

14
 Annex2, [14] 

15
 Annex2, [16] 
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SUMMARY OF ARGUMENTS 

 

ARGUMENTS FOR JURISDICTION 

 

16. Jurisdictional requirements are satisfied under Art. 25(1) ICSID Convention: the 

parties‘ consent to arbitration under ICSID, and the requirements raione personae 

and ratione materiae. The main arguments for jurisdiction are related with the 

relations between treaty claims and contract claims. First, whether the treaty-based 

tribunal has jurisdiction over contractual claims by virtue of ―Umbrella Clause‖. 

Second, whether the parties of the BIT intended to cover contractual claims in the 

jurisdictional clause of BIT. Third, whether the forum selection clause of Clause 17 

of the JV Agreement affects the tribunal‘s jurisdiction. 

17. And Fourth, whether the parallel proceedings are relevant in the present case.        

 

 

MERITS OF THE CLAIM 

 

18. First, whether Respondent materially breached the JV Agreement by preventing 

Claimant from completing its contractual duties and improperly invoking Clause 8 

of the JV Agreement. Second, whether Respondent has breached its treaty 

obligations with regard to fair and equitable treatment, national treatment, and 

expropriation. Third, whether the breach cannot be justified by Respondent's 

assertion on essential security. Fourth, whether Respondent‘s actions or omissions 

amount to expropriation, discrimination, a violation of fair and equitable treatment, 

or otherwise violate general international law or applicable treaties. Fifth, whether 

Respondent breached its obligations to observe any obligations assumed with 

regard to investments. 
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  ARGUMENTS 

PART ONE: JURISDICTION 

 

I. JURISDICTIONAL REQUIREMENTS ARE SATISFIED UNDER ART. 25(1) 

ICSID CONVENTION 

 

19. The vast majority of the decisions on jurisdiction were initiated on the basis of 

bilateral investment treaties. Therefore in deciding whether ICSID tribunals have 

jurisdiction on cases before them, they examine not only the jurisdictional 

requirements contained in Art. 25 of the ICSID Convention, but also the 

interpretation of the treaty dispute settlement clauses that most commonly form the 

state consent necessary to maintain claims at ICSID. 

 

20. While the requirements of an applicable investment treaty‘s dispute settlement clause 

define the scope of the state‘s consent to submit the dispute to arbitration, an investor 

who selects ICSID arbitration as the forum to which he will submit his claims must 

clear jurisdictional hurdles imposed by Art. 25 of the ICSID Convention. 

 

21. Art. 25(1) ICSID Convention states that: 

 

The jurisdiction of the Centre shall extend to any legal dispute arising directly 

out of an investment, between a Contracting State (or any constituent 

subdivision or agency of a Contracting State designated to the Centre by that 

State) and a national of another Contracting State, which the parties to the 

dispute consent in writing to submit to the Centre. 

 

22. There are four jurisdictional requirements stipulated by Art. 25 of the ICSID 

Convention; there should be legal disputes; the disputes must arise directly out of an 

investment; the disputes must arise between a Contracting State and a national of 

another Contracting State; and relevant state must have consented in writing to 

ICSID jurisdiction.  

 

23. Claimant argues that these four jurisdictional requirements are met in the present case. 
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First, disputes in this case relate to amount of compensation and therefore constitute 

legal dispute within the meaning of Art. 25(1) of ICSID Convention. LESI-DIPENTA 

v Algeria (2005), the tribunal held that the quantification of damages is a legal issue
16

, 

and accordingly the tribunal concluded that a legal dispute existed for the purposes of 

Art. 25(1). Second, Claimant‘s shares, intellectual property, any right of a financial 

nature accruing by contract with regard to Sat-Connect during the period of 

developing technology fall into investment within the definition of BIT. Third, 

dispute in the present case is between a Contracting State, Beristan and a national of 

another Contracting State, Televative. Lastly, respondent consented to submit 

investment dispute to ICSID tribunal.  

 

II. Umbrella clause and dispute settlement clause of the Opulentia-

Beristan BIT endow jurisdiction over contractual claims to the 

treaty-based tribunal 

 

24. Since October 19, 2009, Beritech S.A. has urged the Claimant to respond to the 

separate arbitration proceedings that Beritech S.A. has already commenced pursuant 

to the dispute settlement clause in the JV Agreement which choose the national court 

of Beristan as a dispute settlement forum.  

 

25. To Televative, however, it cannot be accepted as a fair measure bringing the suit 

before the national court of Beristan under the Beristan law which is also the relevant 

party in this case. Moreover Beritech is not the only party who is involved in this 

case. Beristan, a guarantor of the JV Agreement, did not act properly as a guarantor 

and it violated Claimant‘s right under general international law and applicable 

treaties, in particular Art. 2, 4 and 10 of the Opulentia-Beristan BIT.
17

 Thus Claimant 

asserts that the present tribunal has jurisdiction to deal with the present case pursuant 

to Opulentia-Beristan BIT and also the tribunal has jurisdiction over contract claim 

by virtue of Art. 10 of the Opulentia-Beristan BIT.  

                                           
16

 LESI-DIPENTA v Algeria(2005), paras. 8-9. 

17 
Minutes of the First Session of the Arbitral Tribunal, [7]. 



TEAM ERSKINE                                                   MEMORIAL FOR CLAIMANT 

７ 

 

 

26. To substantiate the contentions above, Televative invokes two arguments, each 

sufficient to lead to the treaty-based tribunal‘s jurisdiction. Respondent breached 

both treaty and contract respectively (A), and the present tribunal has jurisdiction 

over the both sides pursuant to Art. 10 of Opulentia-Beristan BIT (B).  

 

A. Breach of Contract Obligations and Breach of Treaty Obligations 

 

27. Respondent argues that it did not violate neither the JV Agreement nor the Opulentia-

Beristan BIT. Claimant, however, contends that Respondent breached the JV 

Agreement by preventing Claimant from completing its contractual duties and 

improperly invoking the buyout clause in the JV Agreement. And Beristan also 

breached the Opulentia-Beristan BIT by failing to provide adequate protection to 

investors fairly and equitably and taking Televative‘s interests in Sat-connect project 

without proper compensation.  

 

28. In this respect, both of contract obligations prescribed in the JV Agreement and treaty 

obligations prescribed in the Opulentia-Beristan BIT are main arguments of this case 

which can be dealt with in the present tribunal.   

 

B. Beritech S.A. is Attributable to the Respondent State 

 

29. Contrary to the Respondent‘s argument, Beritech S.A. can be regarded as a state-

owned enterprise de facto, so its act is attributable to Beritstan. Furthermore, the fact 

that it co-signed the JV Agreement as a guarantor which fundamentally verifies its 

responsibility to protect Televative and its investment substantiate the Claimant‘s 

argument.  

  

1. Beristan cannot deny its direct involvement in the dispute concerned 

 

31. The rule of attribution about State-owned corporations is comparatively simple. 

State-owned corporations with a commercial purpose, in principle, would not be 
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regarded as State organs, but that presumption could be overturned on a showing that, 

in fact or law, the relevant entity (a) overwhelmingly serves a different, governmental 

purpose, (b) has no decision-making organs of its own, (c) is tasked merely with 

implementing decisions taken by the State, or (d) is subject to pervasive control or 

direction by the State.
18

 The complexity arose, however, when the wrong alleged is a 

breach of contractual obligation actionable under the Umbrella clause. The case law 

relevant here split into two strands; one strand of cases is rules of attribution apply to 

determine whether the undertakings of contract signed by an entity with tis own 

personality in domestic law can be imputable to the state, and the other strand of 

cases is legal personality of the state-entity is distinct from that of the state.
19

  

 

32. In the present case, Claimant asserts that the former strand of cases is a better view 

for several reasons
20

, and applies it in the light of those considerations. Beritech S.A. 

cannot be regarded as a state organ regardless it is state-owned company or not, but 

the fact that the Beristian government owns a 75% interest in Beritech and the 

remaining 25% of Beritech is owned by a small group of wealthy Beristian investors 

who have close ties to the Beristan government
21

 overturns this presumption since 

Beritech S.A. is subject to pervasive control or direction by the State. The definite 

evidence showing this is the intervention of Civil Works Force (CWF) under the 

Beristan government‘s executive order after Beritech noticed on Televative on 

August 28, 2009, requiring the latter to hand over possession of all Sat-connect site, 

facilities and equipment within 14 days and to remove all seconded personnel from 

the project.
22

  

 

33. Eureko and SwemBalt tribunals‘ decisions on this matter support the Claimant‘s 

argument. The tribunals of both cases applied principle of attribution in respect of 

                                           
18 

Katia Yannaca-Small(2010), pp. 294~299. 

19
 Ibid, p. 322. 

20
 Ibid, pp. 317~318. 

21 
Record, Annex 2, [2]. 

22 
Annex 2, p. 16. 
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some acts that appear to have been taken by municipal authorities or a specialized 

agency in a contracting setting. The explanation given was that: 

 

In such a case the subdivisions of the state and the way in which each state 

chooses to divide the work between such subdivisions is without relevance. If 

the state delegates certain work to lower levels of government, be they federal, 

regional or municipal, it must be an obligation of the state under international 

law to ensure that its obligations under international law, whether general or 

treaty law, are fulfilled by such subdivisions.
23

 

 

34. Several other tribunals have followed the same approach in respect of the specialized 

agencies and State-owned companies which was given in Noble Ventures and 

Nykomb respectively.  

 

It must therefore be concluded that the breach of Windau‘s contractual rights 

was allowed to continue, and in that sense was caused, by the government‘s 

failure to act in order to correct the situation. The Arbitral Tribunal is also of 

the view that in the circumstances of this case, the Republic must be 

considered responsible for Latvenergo‘s actions under the rules of attribution 

in international law.
24

 

 

35. Therefore, Beristan is responsible for both its own acts and Beritech‘s acts based on 

the rules of attribution which can be also applied to the contractual breaches 

actionable under Umbrella Clause.  

 

2. The significance of a “Guarantor”  

 

38. In addition to the argument above, there is another evidence which can verify 

Beristan‘s direct involvement in this case. On 18 October 2007, on the day when 

Beritech and Televative signed the JV Agreement, Beristan has co-signed it as a 

guarantor of Beritech‘s obligations. Under these circumstances, Televative insists that 

Beristan‘s guarantee of the JV Agreement has legal implications creating legal 

expectation to Claimant.  

                                           
23

 SwemBalt v Latvia(2000), para. 37. 

24
 Nykomb v Lativia(2003), pp. 30~31. 
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39. Where there are investment treaties giving protection to the investment, furthermore, 

guarantees may have significance in that their violation may amount to a violation of 

treaty standards of protection.
25

 In this case, there is a BIT between Oulentia and 

Beristan, of which the object is ―to establish favourable conditions for improved 

economic co-operation between the two countries, and especially for investment by 

nationals of one Contracting Party in the territory of the other Contracting Party; and 

acknowledging that offering encouragement and mutual protection to such 

investments based on international agreements will contribute towards stimulating 

business ventures that will foster the prosperity of both Contracting Parties.‖
26

  

 

40. Thus, it does not matter whether Beristan assured any specific promise on its own 

part to Televative.
27

 It co-signed the JV Agreement as a guarantor and it has to 

observe its commitments to assume Beritech to carry out its obligations under the JV 

Agreement. Beristan failed to do what he guaranteed so it has responsibility under 

both contract (JV Agreement) and treaty (Opulentia-Beristan BIT).   

 

C. Treaty-based Tribunal has Jurisdiction over Contractual Claims 

 

41. The principal jurisdictional submission of the Claimant is that, having failed to abide 

by contractual obligations, the Respondent is in breach of Art. 10 ―Observance of 

Commitments‖ of the BIT, and that the tribunal‘s jurisdiction is attracted by Art. 11 

―Settlement of Disputes between Investors and the Contracting Parties‖ in respect of 

such breaches. 

 

1. Claimant can assert contract claims by virtue of “Umbrella Clause”   

 

42. The overwhelming majority of the modern investment treaties define protected 

                                           
25

 For more details concerning this argument see Katia Yannaca-Small(2010), pp. 99~103. 

26
 Annex1, Preamble of Opulentia-Beristan BIT.  

27
 2

nd
 Clarification Question 249. 
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investments broadly and explicitly include contractual rights in that definition,
28

 and 

this reinforces the fact that a taking of such rights is an expropriation under the 

relevant treaty. The both parties of Opulentia-Beristan BIT, in the present case, also 

intended to cover contractual rights which can be inferred from the preamble and Art. 

10 ―Observance of Commitments‖ of Opulentia-Beristan BIT which reads as follows: 

 

Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to investments in its territory by 

investors of the other Contracting Party.
29

 

 

43. Art. 10 of the BIT between the parties is a so-called ―Umbrella Clause‖ which 

requires that states observe any obligations or undertakings they have entered into 

with respect to foreign investors or investments. In respect of the scope of umbrella 

clause, a number of tribunals have confronted the question ―whether the umbrella 

clause ‗elevates‘ contractual breaches to the level of treaty breaches and, therefore, 

confers upon treaty-based tribunal jurisdiction to decide contractual claims.‖
30

  

 

44. The similar questions were brought under the two SGS tribunals and came to 

opposite conclusions, even though the two relevant treaties contained identically 

worded jurisdictional clauses. Interpreting the umbrella clause in the Switzerland-

Philippines BIT, the SGS v Philippines tribunal concluded: 

 

The term ―any obligation‖ is capable of applying to obligations arising under 

national law, e.g. those arising from a contract; indeed, it would normally be 

under its own law that a host State would assume obligations ―with regard to 

specific investments in its territory by investors of the other Contracting 

Party‖.
31

 

 

45. This argument has been discussed in the succeeding tribunals and the reasoning of 

the SGS v Philippines tribunal was considered more persuasive and logical than that 
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29 
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31
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of SGS v Pakistan since there is no reason to decline jurisdiction over contract claims 

simply because the grant of jurisdiction appears particularly broad and open-ended.
32

 

For example, Eureko v Poland tribunal adopted the same view; the umbrella clause 

provides jurisdiction over contract claims between the state and an investor. 

 

46. Additionally, there are two more reasons which foster the Claimant‘s argument. First, 

an interpretation of such clause ―in accordance with the ordinary meaning to be given 

to its terms‖ as required by Art. 31 (1) of the Vienna Convention on the Law of 

Treaties, seems to suggest that disputes arising from contract breaches fall within its 

purview considering the object and purpose of the BIT. Second, parties could have 

limited the effect of umbrella clause if they wanted to, but they did not impose any 

such limits on it.
33

  

 

47. In this respect Claimant contends that Art. 10 of the Opulentia-Beristan BIT makes 

the Respondent‘s fail to observe binding commitments from the JV Agreement a 

breach of the BIT, so the present tribunal based on the treaty can also exercise 

jurisdiction over contract claims.  

 

2. Jurisdictional Clause of Opulentia-Beristan BIT encompasses contractual claims 

 

50. Art. 11 of the Opulentia-Beristan BIT provides for settlement of ―disputes with 

respect to investments between a Contracting Party and an investor of the other 

Contracting Party‖ which is a mechanism discussed in some awards for the 

internationalizing of contract claims. There are mainly two approaches, restrictive 

and wider, about this and the latter has been considered more cogent. So, Claimant 

adopts a wider approach to verify the treaty-based tribunal has jurisdiction over 

contract claims when the dispute resolution clause is drafted in sufficiently broad 

language to extend to any disputes, including disputes in relation to the performance 
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for a contract.
34

  

 

51. The representative case in which a tribunal specifically addressed this situation is 

Vivendi v Argentina annulment in 2002. The ad hoc committee determined the scope 

of a dispute resolution clause providing as regards disputes ―relating to investments 

made under the Agreement between One Contracting Party and an investor of the 

other Contracting Party.‖  The committee held that that provision ―does not use a 

narrower formulation, requiring that the investor‘s claim allege a breach of the BIT 

itself. Read literally, the requirements for arbitral jurisdiction in Art. 8 do not 

necessitate that the Claimant allege a breach of the BIT itself: it is sufficient that the 

dispute relate to an investment made under the BIT.‖
35

 

 

52. Another notable decision is SGS v Philippines. The tribunal similarly gave wide 

effect to the dispute resolution provision of the Swiss Philippines BIT stating that 

clause is ―an entirely general provision, allowing for submission of all investment 

disputes by the investor against the host state...so too would a dispute arising from an 

investment contract such as the CISS Agreement.‖
36

  

 

53. Thus, Claimant asserts the present tribunal‘s jurisdiction over contract claims with 

the following reasons. First, a foreign investor‘s ability to choose where to have its 

contract claims addressed was entirely consistent with a BIT‘s general purpose of 

promoting and protecting foreign investment. Second, parties could have limited the 

jurisdictional clause, as was the case with Chapter 11 of the North American Free 

Trade Agreement (NAFTA)
37

, but they did not impose any limits. Third, the implicit 

intention of the contracting parties to encompass other types of disputes such as 

contractual ones should be taken into account. 
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III. The “Forum Selection Clause” and “Parallel Proceedings” 

Problems are Irrelevant in This Case 

 

54. Respondent argues that the treaty-based tribunal lacks jurisdiction because the 

exclusive ―Forum Selection Clause‖ contained in the JV Agreement. Respondent also 

insists that the present tribunal should stay until the national arbitration proceeding 

which was brought before the Beristan national court by Beritech S.A. to prevent 

parallel proceedings problem.  

 

55. Claimant, however, denies Respondent‘s arguments in view of the forum selection 

clause of the JV Agreement in favor of local courts or another domestic forum does 

not preclude jurisdiction under the treaty (1) and the parallel proceedings do not exist 

since parties and causes of action of international arbitration are not identical to those 

of domestic one (2).     

 

A. The “Forum Selection Clause” of the JV Agreement does not deprive a Treaty-based 

Tribunal of Jurisdiction over a Contract Claims 

 

56. Respondent has urged that Claimant should respond to Beritech‘s notice of 

contractual arbitration pursuant to Clause 17 ―Dispute Settlement‖ of the JV 

Agreement since contractual arbitration should take jurisdiction in the presence of an 

exclusive contractual forum selection clause which reads as follows: 

 

The Agreement shall be governed in all respects by the laws of the Republic of 

Beristan….The dispute shall then be resolved only by arbitration under the 

rules and provisions of the 1959 Arbitration Act of Beristan, as amended. Each 

party waives any objection which it may have now or hereafter to such 

arbitration proceedings and irrevocably submits to the jurisdiction of the 

arbitral tribunal constituted for any such dispute.
38

  

 

57. Contrary to Respondent‘s assertion, the jurisprudence of mixed tribunals having 

jurisdiction over both contractual and treaty claims has consistently refused to 
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abrogate treaty-based tribunal‘s jurisdiction in the face of a contractual forum 

selection clause. The first case in which a tribunal specifically addressed about this 

was Lanco v Argentina and the tribunal held that the parties had consented to 

submit to a treaty-based tribunal claims for breach of treaty, and that a contractual 

forum selection clause could not negate or override such consent.
39

 The analysis 

and conclusions of the Lanco tribunal were further developed in the Vivendi I 

tribunal determined that it had jurisdiction over the dispute, notwithstanding the 

exclusive forum selection clause in the concession contract.
40

 The Vivendi I 

annulment committee also ratified this reasoning in tis decision stating that the 

forum selection clause in the contract ―did not affect the jurisdiction of the tribunal 

with respect to a claim based on the provisions of the BIT.‖
41

 

 

58. There is a possible exception to this consistent refusal to abrogate treaty 

jurisdiction in the face of a contractual forum selection clause is where such a 

clause constitutes an explicit waiver by the investor of its rights to an international 

treaty-based arbitration.
42

 However, Clause 17 of the JV Agreement does not 

constitute a waiver. According to the decision of Azurix tribunal, there are two 

reasons; ―first, the waiver clause was a part of a contract to which the respondent 

was not a party and, consequently, claimant‘s contractual obligation to waive 

access to certain other for a was not made in favor of [Respondent], second, the 

waiver of other for a was limited to claims under the contract just as the selection 

of an exclusive forum was limited to claims under the contract.‖
43

 The same 

reasoning can be adopted to the present dispute which fosters the Claimant‘s 

argument.  

 

59. In addition to the assertion above, Respondent contends that the treaty-based tribunal 
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cannot take jurisdiction over ―purely‖ contractual claims or ―the basis of the claim‖ 

or ―the essential basis‖ is a contract, and this reasoning is verified by several 

arbitration tribunals. Claimant, however, resists Respondent‘s argument since the 

concerned dispute is based on not only a breach of contact but also a breach of treaty 

by Respondent, so there is no proper reason to reject this dispute arose between 

Televative and Beristan under the treaty-based tribunal.   

 

60. Therefore, Televative contends that even if a forum selection clause is upheld, this 

does not detract from the jurisdiction of treaty-based tribunal which is distinct from 

any contract claims. All of this is also compatible with the exclusive remedy rule of 

Article 26 of the ICSID Convention, as this clause allows for an exception to be 

agreed to by the parties.   

 

B. Requirements for Parallel Proceedings are not satisfied 

 

62. In a bid to establish parallel proceedings, identity of cause of action and parties 

should be met. Claimant asserts that those two requirements are not satisfied in the 

present case. In addition, arbitration on international and domestic levels are different. 

Therefore, RESPONDENT cannot rely on parallel proceedings to exclude tribunal‘s 

jurisdiction.  

 

1. Parties are not identical 

 

63. For Claimant, although Beristan co-signed JV Agreement, direct contracting parties 

to the JV Agreement are Televative and Beritech and the latter initiated arbitration 

against Claimant under the JV Agreement. However, parties to the BIT at stake are 

Opulentia and Beristan so the parties in this arbitration here are Televative and 

Beristan.  

 

2. Causes of action are not identical 

 

64. RESPONDENT urges that Claimant should respond to Beritech‘s notice of 
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arbitration in the separate proceedings that Beritech has already commenced pursuant 

to the dispute settlement clause in the JV Agreement.
44

 However, Claimant pursues 

its right to initiate arbitration on the ground that RESPONDENT violated treaty 

obligations, specifically fair and equitable treatment, national treatment, umbrella 

clause, and expropriation under the BIT. On the contrary, causes of action in the other 

arbitration proceedings concern breaches of contract, in particular confidentiality and 

buyout clauses under the JV Agreement.  

 

65. In sum, neither parties concerned nor causes of action which are elements for 

establishing parallel proceedings in ICISD proceedings are identical to those of 

domestic arbitration, As a result, Claimant contends that parallel proceedings do not 

exist in this case. 

 

IV. COOLING OFF PERIOD IS NOT JURISDICTIONAL REQUIREMENT  

 

66. Most BITs prescribe a period within which claims cannot be brought pending 

settlement attempts. This described as a ―cooling off ‖ period, before a claim may be 

brought. Here, Art. 11(1) of the BIT between Opulentia and Beristan provides 6 

months cooling off period from the date when the investor submits written 

application. Claimant, however, contends that non compliance with cooling off 

period set out in the BIT does not preclude the ICSID tribunal from establishing its 

jurisdiction.  

 

67. Claimant submitted a written notice to Beristan of a dispute under the Opulentia-

Beristan BIT on September 12, 2009, in which Televative notified Beristan their 

desire to settle amicably.
45

 However, without any attempt to settle the dispute 

amicably as envisaged Art. 11(1) of the BIT and as expressed Televative‘s written 

application, Beritech commenced arbitration under the Clause 17 of the JV 

Agreement October 19, 2009. Due to RESPONDENT‘s insincere reaction to 
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Claimant‘s cordial intention to resolve dispute, CLAIMENT comes to the conclusion 

that there is no possibility of settling dispute amicably and therefore initiated ICSID 

proceedings.  

 

A. Purposes for Stipulating Cooling Off Period 

 

68. The practical purpose of the ―cooling off period‖ is to facilitate settlement out of the 

public eye before positions become entrenched.
46

 This can be found in a number of 

ICSID decisions. Lauder v Czech Republic (2001) tribunal examining waiting period 

provision explained that ―the purpose of this rule is to allow the parties to engage in 

good-faith negotiations before initiating the arbitration‖. Bayindir v Pakistan (2005) 

tribunal stated that the main purpose of this Article was to provide for the possibility 

of a settlement of the dispute.
47

 Recent tribunal in Biwater Gauff v Tanzania (2008) 

expressed an objective of waiting period saying ―its underlying purpose is to 

facilitate opportunities for amicable settlement‖.
48

 

 

69. Therefore, if the host state does not engage in good faith negotiations during the 

waiting period and it is impossible for the parties to settle the dispute by negotiation, 

investor whose investments are affected adversely can go to ICSID proceedings 

without the need to abide by cooling off period. This is supported by tribunal in LESI 

stated that cooling off period was not an absolute condition when it was obvious that 

any conciliation attempt would be doomed given the State party‘s behavior.
49

 

 

B. Nature of Cooling Off Period by Arbitral Tribunals 

 

70. Waiting period has been interpreted by ICSID Tribunals as a procedural requirement 
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rather than jurisdictional in nature. The tribunal in the Lauder v. Czech Republic case, 

for example, rejected the Czech Republic‘s jurisdictional objections based on the 

Claimant‘s alleged failure to observe the six-month negotiation period under the 

relevant BIT holding that ―the Arbitral Tribunal considers that this requirement of a 

six-month waiting period of the BIT is not a jurisdictional provision, i.e. a limit set to 

the authority of the Arbitral Tribunal to decide on the merits of the dispute, but a 

procedural rule that must be satisfied by the Clamant‖.
50

 

 

71. In line with above mentioned tribunal, Bayindir v Pakistan tribunal ruled that the 

requirement of notice of the relevant BIT should not have been interpreted as a 

precondition to jurisdiction.
51

 Biwater Gauff v Tanzania tribunal exemplified curious 

effects if non compliance with waiting period interpreted as a bar to have arbitral 

tribunal‘s jurisdiction. It described that interpretation of cooling off period as a 

jurisdictional requirement could result in preventing the prosecution of a claim, and 

forcing the Claimant to do nothing until six months have elapsed, even where further 

negotiations are obviously futile, or settlement obviously impossible for any reason. 

Finally it ruled that cooling off period is procedural and directory in nature, rather 

than jurisdictional and mandatory pointing out that if non compliance with waiting 

period interpreted as a bar to have arbitral tribunal‘s jurisdiction, the provision would 

have curious effects.
52

 As the majority of arbitral tribunal‘s interpretation, Claimant 

maintains that it cannot be served as impediment to establishing ICSID Tribunal‘s 

jurisdiction as many previous tribunals opined.  

 

V. The conclusions over jurisdiction concerning the present dispute  

 

72. For the reasons given above, Claimant concludes as follows: 

 

(1) Jurisdictional requirements are satisfied under Art. 25(1) ICSID Convention 
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(2) Breach of contract obligations and breach of treaty obligations 

(3) Treaty-based tribunal has jurisdiction over contractual claims by virtue of 

―Umbrella Clause‖  

(4) Jurisdictional clause of Opulentia-Beristan BIT encompasses contractual claims  

(5) The ―Forum Selection Clause‖ and ―Parallel Proceedings‖ problems are irrelevant 

in this case 

(6) Cooling off period is not jurisdictional requirement  

 

 

  

  



TEAM ERSKINE                                                   MEMORIAL FOR CLAIMANT 

２１ 

 

ARGUMENTS 

PART TWO : MERITS OF THE CLAIM 

 

Ⅰ. Respondent has breached its obligations under the BIT to provide 

fair and equitable treatment 

 

73. Art. 2(2) of the Opulentia-Beristan BIT states that the host state : 

 

―shall at all times ensure treatment in accordance with customary international 

law, including fair and equitable treatment and full protection and security of 

the investments of investors‖. 

 

74. The concept of ―fair and equitable‖ is frequently discussed in international 

investment arbitration.53 One of the major issues is whether the concept of ―fair and 

equitable treatment‖ should be interpreted as same as the minimum standard of 

treatment in customary international law for the treatment of aliens.54 The debate has 

concentrated on the question of whether the FET standard offers an autonomous 

standard that is additional to general international law. 55  However, since the 

Opulentia-Beristan BIT explicitly states that the treatment shall be ―in accordance 

with customary international law‖ in the present case, it is not necessary to discuss 

this issue in details.  

 

75. In this present case, Claimant asserts that Respondent, as the contracting party and 

the host state, has breached its obligations under the BIT to ensure fair and equitable 

treatment by failing to ensure Televative‘s legitimate expectations(A), to provide due 

process in making administrative decisions(B), and to exercise its rights in good 

faith(C), and the breach cannot be justified by the essential security clause of the 

BIT(D). 

 

A. Televative’s legitimate expectations were frustrated 
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76. Protection of legitimate expectations is considered as a predominant factor in 

assessing the treatment accorded to investors in international investment arbitration.56 

In Parkerings v Lituania, the tribunal suggested that the investor‘s expectations are 

legitimate if the government has made an explicit promise or guarantee.57 In the 

establishing phase of the Sat-Connect S.A., Beristan Government had cosigned the 

JV Agreement between Claimant and Beritech, as the guarantor of Beritech‘s 

obligations,58 and this can be considered as an explicit and specific representation of 

the state to ensure stability of the investment climate. Thus, Claimant was entitled to 

expect that Respondent would maintain a stable and predictable legal and business 

framework.59 

 

77. Contrary to the expectations, Claimant was deprived of all its rights with regard to 

the Sat-Connect project and all Televative seconded personnel were expelled from 

Beristan without any justifiable reasons. Furthermore, Beristan government did not 

take any actions to protect Televative‘s rights nor did it take responsibility as a 

guarantor of the JV Agreement, even though Beristan had the liability to assume 

Beritech‘s obligations upon Beritech‘s default.60 It can be concluded that Claimant‘s 

legitimate expectations that it would be able to keep its business and investment had 

been frustrated by Respondent. 

 

B. Beristan failed to provide due process in making administrative decisions 

 

79. As a part of the buyout process, Beritech made a notice to Televative to hand over all 

possessions of all Sat-Connect site, facilities and equipment within 14 days and to 
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remove all seconded personnel from the project.61 After the given 14 days, Beristan 

sent in staff from the Civil Works Force by executive order to instruct Televative 

Personnel to leave the site and facilities of the Sat-Connect project.62 But Claimant 

asserts that there was a lack of due process in issuing the executive order to send in 

the Civil Works Force. 

 

1. Reasons that amount to the buyout decision are not substantiated 

 

80. The buyout decision of Sat-Connect board was based on an unconfirmed allegation 

against some Televative Personnel. Beritech alleged that Televative personnel had 

handed critical information of the project to Opulentian government, but this 

allegation was based on a single newspaper article which contained a government 

defense analyst‘s remark about the leakage.  

 

81. Both Televative and Opulentian government made statements to deny the content of 

this article but without making any additional inquiries, the chairman of the Sat-

Connect board proceeded on gathering all board members to make a presentation 

about this allegation.63 The 1
st
 board meeting regarding this issue was held on 21

st
 of 

August and the chairman made a report on the allegation to the members. 

Respondent argues the content of the meeting, but the meeting was unilateral and 

focused on pointing out the problem rather than solving the misunderstanding. 

 

82. Without any hearing from the accused Televative personnel or investigations to 

discover any additional evidence that could be a hard proof of the leakage, it was 

assumed that the leakage was an established fact. Beritech considered the leak as a 

material breach of the JV Agreement and brought up the 2
nd

 board of directors‘ 

meeting in order to make the decision on the buyout under Clause 8 of the JV 

Agreement. 
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83. Claimant affirms that there should be more specific and substantive evidence of 

information leak if Respondent intends to assert material breach of the JV Agreement. 

Therefore, mere allegations cannot be sufficient to comprise reasons for the buyout 

decision. 

 

2. The buyout process at the board of directors meeting has procedural defect 

 

84. Beristan corporate law states that a decision of the board of directors of a company 

issued in violation of the company‘s bylaws is null and void64 and it is confirmed 

that Sat-Connect‘s bylaws are in conformity with Beristan corporate law.65 If Sat-

Connect or Beritech failed to observe Beristan corporate law in the process of 

conducting the board meetings, the buyout decision should be considered null and 

void.  

 

85. Claimant asserts that there was a manifest violation of due process in the buyout 

procedure in two aspects, and that the decision is null and void. Firstly, there was no 

prior notice to the directors on the buyout issue and secondly, the board meeting 

failed to meet the quorum at the time of the decision. 

 

86. At the board of directors‘ meeting on 27
th

 of August, Alice Sharpeton, one of the 

directors, refused to participate in the voting and left the meeting. She filed a protest 

later on that she did not receive prior notice concerning the proposed agenda for the 

meeting.66 Beristan law requires that all board members should be informed about 

the proposed agenda, 24 hours prior to the meeting. 67  Inferring from Alice 

Sharpeton‘s protest and confirmed facts68, it seems to be clear that there had not been 
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a formal prior notice of the proposed agenda and this renders the buyout decision 

void. 

 

87. There could be a slightest possibility that the meeting on 21
st
 of August may be 

considered as a prior notice, since all the members of the board were present69 and 

the main issue of the meeting was about the allegations made in an article of Beristan 

Times. But even if it could be seen as a prior notice, the meeting on 27
th

 of August 

was invalid since the number of directors who participated in the voting was 

insufficient to meet the quorum. At least 6 members are required to meet the quorum 

of the board of directors, but it is clear that only 5 directors participated in the voting 

since Alice Sharpeton left the meeting before the voting had happened.70 Therefore, 

the voting should be considered null and void and any actions  following the board‘s 

decision cannot be justified. 

 

3. Military intervention of Beristan government cannot be justified 

 

88. On the basis of the buyout decision, Beritech served notice on Televative on 28
th

 of 

August, requiring Claimant to hand over possession of all Sat-Connect site, facilities 

and equipment within 14 days and to remove all seconded personnel from the project. 

On the 14
th

 day after the notice, staff from the Civil Works Force(―CWF‖), which is a 

section of Beristan army, secured all sites and facilities of the project and all 

Televative seconded personnel were expelled from the project sites. 71  As the 

Claimant argues, if the buyout decision was itself null and void, any action following 

the decision loses its legal basis and cannot be justified.  

 

89. Furthermore, the intervention of the CWF was based on an executive order but 

Claimant did not have any opportunity to be heard in the administrative proceeding 

or even in the judicial proceeding, since Beristan law did not allow any possibility to 
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appeal an executive order.72 In a number of cases, tribunals have held that lack of fair 

procedure was an important element in finding of a violation of the FET standard and 

most of these cases relate to the right to be heard in judicial or administrative 

proceedings. 73  Therefore, it can be concluded that Respondent violated the 

obligations under the BIT in that Claimant was not treated fairly and equitably 

concerning the intervention of the CWF.   

 

C. Expulsion and buyout process was an abusive exercise of contractual rights and 

conspiracy is suspected 

 

90. As mentioned above, the buyout and expulsion were based on a mere allegation that 

Televative personnel leaked important information of the Sat-Connect project. Even 

though there was no conclusive evidence, the board decided to carry out the buyout 

process, claiming that Beritech was entitled to rely on Clause 8 of the JV Agreement 

because claimant breached the confidentiality provision of the JV Agreement.74 But 

such exercise of contractual rights is abusive and since the existence of the breach 

itself was merely a suspicion. This kind of abusive actions amount to bad faith. 

 

91. Moreover, from the fact that the buyout decision was made in only 15 days after the 

article was released and the expulsion in a month, Claimant suspects that there was a 

conspiracy in the process of expulsion and buyout. The Tribunal of the Waste 

Management v Mexico defined the term ―conspiracy‖ as ―a conscious combination of 

various agencies of government without justification to defeat the purposes of an 

investment agreement‖ and ―to deliberately set out to destroy or frustrate the 

investment by improper means‖.75 

 

92. Claimant contends that there is a strong suspicion on the reasons of the buyout and 
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the expulsion. It is unconvincing why Beritech and Beristan had to make such a hasty 

conclusion without additional investigation or hearing if it was not prearranged. The 

ostensible reason was information leak, but it seems that Beritech intended to take all 

the expected profit from the project exclusively and conspired with the Beristan 

government to kick out Televative from the project for a plausible reason. In addition, 

the fact that the Beristan Times article, the only evidence, was based on comments of 

highly placed government official of Beristan 76  brings about a suspicion that 

Beristan Government was related from the outset.  

 

D. Respondent’s national security was not endangered 

 

93. Respondent asserts that the advanced satellite and telecommunications systems of 

the Sat-Connect project directly implicate national security in that it included 

systems that are being used by the Beristan armed forces. Respondent argues that the 

information leak of the project consists a threat to national security and expulsion of 

Televative personnel can be justified under Art. 9 of the BIT.77 

 

94. According to Art. 9 of the Opulentia-Beristan BIT, any contracting party can take 

measures that it considers necessary for the protection of its own essential security 

interests. We do not deny that Beristan has the right to take such measures in general 

but in the present case, it is unconvincing in some respects that the expulsion was 

based on the essential security clause of the BIT.  

 

95. First of all, there is no proof that Televative staff leaked information on the project, 

in fact. As mentioned earlier, Respondent‘s actions relied on the government 

official‘s comment on the Beristan Times article, and no other substantial evidence 

was found thereafter.78 A single newspaper article, of which its content was not even 

ascertained to be true, is not sufficient to conclude that national security was 
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threatened. 

 

96. Secondly, Respondent might assert that Art.9 of the BIT authorizes the state the right 

to judge the necessity of measures since the clause is stipulated in a self-judging 

manner and therefore it should not be a matter of discussion in an investment 

arbitration whether national security was threatened or not. Claimant does not agree 

to such point of view because the state must still act in good faith as Art. 26 of the 

VCLT puts the contracting parties of the treaty under the general obligation to 

perform the treaty in good faith. Besides, it still remains within the jurisdiction of an 

arbitral tribunal to review whether those measures were taken on proper grounds.79 

In the present case, it would be a violation of ―good faith‖ to deicide that Beristan 

was entitled to expel the investors for essential security merely based on suspicion, 

when there is insufficient evidence on the information leak. 

 

97. Thirdly, the joint venture investment in this case was made in order to develop and 

deploy a satellite network that has ―a possibility‖ to be used for military purposes but 

the primary purpose of the satellite system was rather commercial that it was 

designed to provide connectivity and communications for users of this system 

anywhere within Euphonia.80 Even in the Beristan Times article, it was mentioned 

that questions had been raised about the suitability of the Sat-Connect system for 

military purposes.81 Thus, it was not a confirmed fact that the system had a military 

purpose and it is absurd to presume that the system directly implicates national 

security. 

 

98.In addition, Televative was a company specialized in satellite communications 

technology and systems while the other contracting Party, Beritech was established 

only few months before the JV agreement was signed.82 This fact implies that even if 
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there was an information leak, the information might be just technological which 

does not have any effect on Beristan‘s national security. Since there is no disclosed 

content of the leaked information, it is unreasonable to relate it directly with security 

issues. 

 

99. In summary, Claimant contends that it did not leak any information to Opulentian 

Government with regard to the Sat-Connect project and therefore the buyout of 

Claimant‘s interests and expulsion of claimant‘s seconded personnel cannot be 

justified by any grounds. Even if there was substantial evidence to support 

Respondent‘s allegations, it is highly probable that Claimant could be immune from 

liability. Clause 4 of the JV Agreement states that any contracting party is exempted 

from breach of the confidentiality obligations if the disclosure of information was 

necessary to enforce the terms of the contract. Claimant believes that the information 

leak must have been essential to carry out the project, if there was any. Supposing 

that this was the situation, Claimant‘s actions could be justified by Clause 4 of the JV 

Agreement. 

 

II. RESPONDENT HAS BREACHED THE NATIONAL TREATMENT 

OBLIGATIONS 

 

100. Claimant alleges that Respondent breached the national treatment through the 

discriminatory efforts to favour local Beristan personnel, who ultimately replaced 

Claimant‘s seconded personnel. On September 11, 2009, the personnel of the Sat-

Connect project who were associated with Claimant were instructed to leave the 

project site and facilities, and were eventually evacuated from Beristan.
83

 

 

101. Claimant invokes Art. 3(2) of the Treaty as the basis for its claim, which states that: 

 

The treatment accorded to the activities connected to with the investments of 

investors of either Contracting Party shall not be less favourable than that 

accorded to similar activities connected with investments made by their own 
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investors or by investors of any Third Country. 

 

102. Claimant refers to SD Myers, Feldman v Mexico, Occidental v Ecuador and Lauder 

v Czech Republic to support the argument that the test of discrimination is an object 

one, which focuses on a measure‘s practical effect rather than on the Respondent‘s 

intent to discriminate. Claimant also relies on these authorities to assert that there is 

no requirement that the differential treatment be motivated by foreign nationality and 

that the sole facts of discrimination and foreign nationality are sufficient. The 

Feldman tribunal stated the rationale as follows: 

 

 …requiring a foreign investor to prove that discrimination is based on his 

nationality could be an insurmountable burden to the Claimant, as that 

information may only be available to the government. It would be virtually 

impossible for any claimant to meet the burden of demonstrating that a 

government‘s motivation for discrimination is nationality rather than some 

other reason.
84

  

 

103. Claimant contends that its investment was not given treatment equivalent to the best 

treatment accorded to a comparable Beristan investment. The objective effect of the 

treatment was discriminatory to Claimant when compared with the effect of the 

treatment given to Beristan people. Specifically, Claimant alleges that it was expelled 

for reasons of local favouritism, considering that Respondent moved expeditiously to 

hire replacement personnel from among individuals with relevant expertise in the 

Beristan labor market. 

 

III. RESPONDENT EXPROPRIATED CLAIMANT’S PROPERTY 

UNLAWFULLY 

 

106. The argument to demonstrate that Claimant‘s property has been expropriated will 

be made in two equal parts. Firstly, Claimant contends that its expulsion from Sat-

Connect project, the forcible removal of its personnel by members of the Beristian 

military, and the improper buyout of its interest in Sat-Connect violate Claimant‘s 

rights under Art. 4 of the Opulentia-Beristan BIT (A). Secondly, Claimant asserts 

                                           
84

 Feldman Karpa v Mexico(2002), para. 183. 



TEAM ERSKINE                                                   MEMORIAL FOR CLAIMANT 

３１ 

 

Respondent illegally expropriated its interest in Sat-Connect, because Beristan now 

has all of Claimant‘s contributions of capital, research and development to the Sat-

Connect project and does not want to pay Claimant market-based prices for its 

interest in Sat-Connect project (B).   

 

107. The Opulentia-Beristan BIT provides in Art. 4(2) that expropriation is only lawful 

where it is in accordance with all legal provisions and procedures, for the public 

purposes or national interest, non-discriminatory and against immediate full and 

effective compensation. Claimant argues that Respondent failed to satisfy two of 

these criteria, namely the requirement of national interest (B.1) and full and effective 

compensation (B.2). Furthermore, Claimant contends that Clause 8 (Buyout) of JV 

Agreement does not reflect fair market value and only returns Claimant‘s monetary 

investment (B.3).     

 

A. The Improper Buyout of Claimant’s Interest in Sat-Connect Violates Its Rights 

under Art. 4 of the Opulentia-Beristan BIT 

 

108. Art. 4(2) of the Opulentia-Beristan BIT provides that investments will not be ―directly 

or indirectly expropriated‖ or subject to measures whose effects are ―similar to 

expropriation‖ unless it is in conformity with all legal provisions and procedures, for 

the public interest, non-discriminatory and adequate compensation has been given. The 

value of the compensation is to be equal to the value of investment ―immediately prior‖ 

to the moment the expropriation was made public.   

 

109. Respondent has expropriated Claimant‘s investment in the Sat-Connect project and 

must furnish appropriate compensation. 

 

1. Claimant’s property is taken directly by the organ of the Respondent 

  

110. Arbitral tribunals have considered direct expropriation as being relatively easy to 

recognize: for example, ‗governmental authorities take over a mine or factory, 
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depriving the investor of all meaningful benefits of ownership and control
85

, or there 

has been ‗a compulsory transfer of property rights‘.
86

 In fact, central element is that 

property must be ‗taken‘ by State authorities or the investor must be deprived of it by 

State authorities.
87

 Case law often refers to this as ‗direct takings‘. This is apparent 

from the following descriptions: 

 

 …expropriation means a forcible taking by the Government of tangible or 

intangible property owned by private persons by means of administrative or 

legislative action to that effect;
88

 

 

 In general, the term ‗expropriation‘ carries with it the connotation of a ‗taking‘ 

by a governmental-type authority of a person‘s ‗property‘ with a view to 

transferring ownership of that property to another person, usually the authority 

that exercised its de jure or de facto power to do the ‗taking‘.
89

  

 

111. Claimant contends that its interest in Sat-Connect project was taken by Beritech who 

invoked the forcible buyout procedure under Clause 8 of JV Agreement. Beritech 

served notice on Claimant on August 28, 2009, requiring Claimant to hand over 

possession of all Sat-Connect site, facilities and equipment within 14 days and to 

remove all seconded personnel from the project.
90

 Claimant‘s tangible property – 

especially its interest in the project – and intangible property including intellectual 

property rights were taken by Beritech as a State organ of Respondent. The ownership 

of its shares in the project was transferred to Beritech forcibly.  

 

112. As a result, Respondent expropriated Claimant‘s property directly and deprived 

Claimant of its right to benefit from the exclusive economic rights derived from its 

interest in the project. 
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113. The international law position on whether a measure has been taken by an organ of 

the State is expressed in Art. 4 of the International Law Commission‘s Articles on the 

Responsibility of States for Internationally Wrongful Acts 2001: 

 

1. The conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or 

any other functions, whatever position it holds in the organization of the State, 

and whatever its character as an organ of the central government of a territorial 

unit of the State.  

 

2. An organ includes any person or entity which has that status in accordance 

with the internal law of the State.
91

  

 

114. In Eureko v Poland
92

, there was a divided tribunal on the issue of whether the 

disputes arising out of the contractual relations between the foreign (Dutch) investor 

and the State Treasury of Poland were attributable to the State. The majority stated that 

the ‗crystal clear‘ text of Art. 4 compelled the conclusion that the State Treasury 

constituted an organ of the Republic of Poland. As Professor Crawford explains in his 

Commentary to Art. 4, the majority of international law scholars would consider that 

sub-paragraph 2 explains that it is ‗not sufficient to refer to internal law for the status of 

State organs‘: ‗a State cannot avoid responsibility for the conduct of a body which does 

in truth act as one of its organs merely by denying it that status under its own law‘. 

Under this view, Professor Crawford observes that the use of the word ‗includes‘ in 

sub-paragraph 2 is crucial; sub-paragraph 2 thus should be understood to mean 

‗includes but is not limited to‘ and therefore does not limit but rather broadly clarifies 

sub-paragraph 1.  

 

115. Respondent established a state-owned company, Beritech S. A., in March 2007. 
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Respondent owns a 75% interest in Beritech. The remaining 25% of Beritech is owned 

by a small group of wealthy Beristian investors, who have close ties to the Beristian 

government.
93

 That is, according to the interpretation of the majority, Beritech 

conforms to the definition of a State organ in Art. 4. Therefore, the conduct of Beritech 

shall be considered an act of Respondent and Respondent is responsible for the 

improper buyout of Claimant‘s interest in the project compelled by Beritech.  

 

2. Claimant’s property is taken by Respondent forcibly  

 

116. Claimant asserts that Respondent expropriated Claimant‘s property forcibly breaching 

the obligation to provide due process. After completing development of the required 

technology successfully which was due largely to Claimant‘s own significant efforts, 

Beritech informed Claimant that it was buying-out Claimant‘s interest in the project 

under the Clause 8 of the JV Agreement. Claimant contends that Respondent was 

behind this decision and that it was taken without proper notice to Claimant and 

without any opportunity to respond to the false charges that were raised against 

Claimant.  

117. In this respect, Claimant contends that its property was expropriated through a series 

of forcible action done by Respondent including its expulsion from the project, the 

coactive removal of its personnel by members of the Beristian military, and the 

enforced buyout of its interest in the project.           

  

3. The taking of Claimant’s contractual rights constitutes expropriation 

 

120. A taking of contractual rights may amount to an expropriation of part or all of the 

investment. It is clear from the LIAMCO award in 1977 that contractual rights can be 

the subject of an expropriation. Further, in Starrett v Iran, the Iran-US Claims Tribunal 

held that the introduction of legislation restricting the rights of companies to manage 

housing projects constituted expropriation of those contractual rights. In Phillips 

Petroleum the Iran-US Claims Tribunal further commented that ‗expropriation by or 
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attributable to a State of the property of an alien gives rise under international law to 

liability for compensation, and this is so whether expropriation is formal or de facto 

and whether the property is tangible, such as real estate or a factory, or intangible, such 

as the contract rights involved in the present Case‘.
94

 

 

121. In a case in which the State argued that expropriation did not apply to contractual and 

other incorporeal rights but only to real property rights, the arbitral tribunal disagreed: 

 

 However, there is considerable authority for the proposition that contract rights are 

entitled to the protection of international law and that the taking of such rights 

involves an obligation to make compensation therefor.  

 

122. In a notable ICSID award in 2003, the Tribunal held that any right arising out of a 

contract which is considered as an investment is a right that can be the object of 

expropriation.
95

 More generally, it has been held that expropriation ‗may extend to any 

right which can be the object of the commercial transaction, i.e., freely sold and bought, 

and thus has a monetary value‘.
96

 

 

123. Claimant alleges that Respondent took directly its contractual rights as a result of 

compulsory buyout of its interest in Sat-Connect. According to decisions of the arbitral 

tribunal, contractual rights can be the object of expropriation and are entitled to the 

protection of international law. Thus, Respondent is obliged to make compensation to 

Claimant for taking its contractual rights which constitutes expropriation. 

 

B. The Expropriation of Claimant’s Property is considered as Illegal  

 

125. Art. 4(2) of the Opulentia-Beristan BIT states four circumstances in which 

expropriation is lawful: for public purposes or national interest, against immediate full 

and effective compensation, on a non-discriminatory basis and in conformity with all 
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legal provisions and procedures. Claimant will demonstrate that neither the national 

interest requirement (1) nor that of compensation (2) has been satisfied. 

 

1.  The forcible buyout and the expulsion from Sat-Connect project do not satisfy the 

public purposes (or national interest) requirement 

 

126. Art. 4(2) of the Opulentia-Beristan BIT makes it clear that foreign investments shall 

not be expropriated except in extraordinary circumstances for the national interest. 

Claimant submits that the Respondent has failed to satisfy the national interest standard 

when invoking Clause 8 of the JV Agreement forcibly and expelling the personnel of 

the Sat-Connect project who were associated with Claimant. The Opulentia-Beristan 

BIT does not provide any clarifications as to what ‗for public purposes or national 

interest‘ means, therefore the Claimant suggests turning to other international 

expropriation cases, such as the decisions of International Investment Agreement (IIA) 

tribunals.  

 

127. In practice, the public purpose requirement has rarely arisen in international 

expropriation cases and states have been afforded a wide margin of appreciation in 

determining whether an expropriation serves a public purpose. Thus, the public purpose 

requirement has generally not been a significant issue in IIA jurisprudence. IIA 

tribunals have confirmed that states are accorded deference in determining what is in 

the public interest.
97

 Given the degree of appreciation provided to states in the 

determination of the public interest in this matter, it might be questioned whether the 

requirement is empty of any operative legal content.
98

 

 

128. However, broad discretion does not make the condition subjective or self-judging. At 

the very least, there must be some demonstrable public interest and the determination 

must be made in good-faith.  
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129. In two recent decisions of ADC and Siemens A.G. v. Argentina case, IIA tribunals 

have suggested that a state must provide evidence to justify that its actions are in the 

public interest and that tribunals will scrutinize that evidence. The absence of such a 

showing may make a finding of malice or culpa on the part of the state possible.
99

 

Also, the tribunals have confirmed that public interest condition is justiciable and not 

completely self-judging.  

 

130. In discussing the public interest standard, the ADC
100

 tribunal noted that: 

 

 …a treaty requirement for ‘public interest’ requires some genuine interest of 

the public. If mere reference to ‗public interest‘ can magically put such interest 

into existence and therefore satisfy this requirement, then this requirement 

would be rendered meaningless since the Tribunal can imagine no situation 

where this requirement would not have been met.   

 

131. Respondent argues that Claimant‘s removal from the project was for the national 

interest because Claimant leaked information from the project to the Government of 

Opulentia. However, Respondent has failed to provide sufficient evidence to show that 

there are ―public purposes or national interest‖ in their country when compelling a 

buyout of Claimant‘s interest in the project and expelling personnel who were 

associated with Claimant. There is not any substantial evidence indicating that the 

project had been compromised due to leaks by Claimant‘s personnel. Therefore, the 

unlawful expropriation of Claimant‘s property is not justified on national interest 

grounds.     

 

2. The compensation offered by Respondent is inadequate 

 

132. Even if the national interest standard is satisfied, Claimant submits that the 

expropriation is still unlawful because the compensation offered by the Beritech does 

not satisfy Art. 4(2) and 4(3) of the Opulentia-Beristan BIT.  
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133. Art. 4 of the Opulentia-Beristan BIT also explains the level of compensation which 

must be offered to the investor of expropriated property. Art. 4(2) states that the 

compensation must be ―immediate‖ and ―full and effective‖. Also the just 

compensation is to be equivalent to the real market value of the investment 

immediately prior to the moment in which the decision to nationalize or expropriate is 

announced or made public, and shall be calculated according to internationally 

acknowledged evaluation standards. Art. 4(3) provides more detail about the amount of 

compensation and the timing of payment, that it should be paid promptly and include 

interest calculated on a six-month LIBOR basis accruing from the date of expropriation 

to the date of payment.  

 

134. Following the invocation of the improper buyout of Claimant‘s interests in Sat-

Connect on 27 August 2009, the Civil Works Force, the civil engineering section of the 

Beristian army, removed its personnel forcibly from the project sites and facilities on 

11 September 2009.
101

  

 

135. Beritech has paid US$47 million into an escrow account, the equivalent to the amount 

of its total monetary investment in the project, after filing a request for arbitration 

against Claimant. Claimant submits that the compensation offered is in breach of the 

Opulentia-Beristan BIT.  

 

136. Art. 4(2) and 4(3) of the Opulentia-Beristan BIT provide for the level of 

compensation which must be offered to Claimant. Due to the forced improper buyout, 

the value of the intellectual property rights over the life of the technology, which would 

be in excess of US$ 100 million, was not compensated to Claimant. Also, Respondent 

only returned Claimant‘s paid-in investment without including compensation for 

potential future profits as well as for the intellectual property rights, knowhow and 

trade secrets that have been developed and are now controlled by Sat-Connect.  

 

137. Furthermore, Art. 4(3) requires that the compensation will carry interest from the date 
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of expropriation until the time of payment calculated on a six-month LIBOR basis. The 

interest from the date of expropriation, 11 September 2009, until the date of payment 

(at present an unspecified time) has not been offered to Claimant. Therefore, 

Respondent is in breach of Art. 4(2) and 4(3) of the Opulentia-Beristan BIT by failing 

to provide adequate compensation including interest to Claimant following the 

expulsion from the Sat-Connect project.   

 

3. Clause 8 of JV Agreement does not reflect fair market value and only returns 

Claimant’s monetary investment 

 

138. An indicator of fair market value may be a prior recent arm‘s length transaction for 

part of the investment (such shares in a company), or what an actual arm‘s length buyer 

was willing to pay for the investment. The commentary to the ILC‘s Articles on State 

Responsibility notes that where property is freely traded in an open market, asset-based 

valuation methods based on market data are generally unproblematic.
102

 This might be 

determined by an offer to purchase by a third party buyer or what the claimant paid for 

the investment prior to the expropriation.
103

 In CME, the tribunal based its valuation of 

CME‘s investment on the basis of an interested third party‘s valuation, subject to 

deductions to reflect other relevant circumstances.
104

  

 

139. Under the Clause 8 - buyout provision- of JV Agreement, Beritech paid significantly 

less than what Claimant would receive if it were to sell its interest to an arms-length 

buyer, because the buyout provision only returns Claimant‘s paid-in investment – 

without including compensation for potential future profits as well as for the 

intellectual property, knowhow and trade secrets that have been developed and are now 

controlled by Sat-Connect. 
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140. In summary, Claimant submits that the improper buyout of its interest in Sat-Connect 

violates Claimant‘s rights under the Opulentia-Beristan BIT. Claimant‘s property is 

taken directly by the organ of the Respondent and taken by Respondent forcibly. The 

taking of Claimant‘s contractual rights constitutes expropriation. Following the 

expulsion from the Sat-Connect project, Claimant has been substantially deprived of 

the right to benefit from the exclusive economic rights including potential future profits, 

the intellectual property rights and interest calculated based on a six-month LIBOR 

basis. The expropriation is unlawful, it fails to satisfy the national interest criteria, and 

the Beritech has failed to provide immediate full and effective compensation to 

Claimant. Also, Clause 8 of JV Agreement does not reflect fair market value and only 

returns Claimant‘s monetary investment.  

 

IV. Respondent has breached its obligations under the BIT to 

gurantee the observance of any contractual duties in regard to 

investments 

 

141. Art. 10 of the Opulentia-Beristan BIT states that : 

 

― Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to investments in its territory by 

investors of the other Contracting Party.‖ 

 

142. As discussed earlier, the term ―any obligation‖ can be applied to obligations arising 

from a contract with regard to specific investments in its territory by investors of the 

other Contracting Party. This article can be interpreted that Claimant is entitled to make 

a treaty claim based on a breach of contractual obligations of the JV Agreement.  

 

143. In this present case, Respondent has breached the JV Agreement between Televative 

and Beritech by depriving Claimant‘s opportunity to complete its contractual duties and 

improperly invoking the buyout clause in the JV Agreement.  

 

144. It is evident that Televative had expectations on potential future profits. At the time 

Televative was deprived of its rights and expelled from Beristan, development of 
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requisite technology was nearly completed and only steps left was to deploy the 

systems and network. As the primary use of the system was supposed to be civil, the 

project was predetermined to be provided to the residents within the region of 

Euphonia. If Televative had been able to complete the development of the Sat-Connect 

system, it could have acquired large profits from the system. 

 

145. Respondent protests on part of Beritech that the forcible buyout was implemented on 

the basis that Claimant breached the JV Agreement but as explained above, there is not 

sufficient evidence to confirm Claimant‘s breach. On the contrary, Respondent 

breached its obligations even though it has duty to observe the JV Agreement in respect 

to the guarantee it made upon the JV Agreement and Art.10 of the BIT. Therefore, 

Claimant contends that Respondent holds the responsibility under the JV Agreement as 

well as the BIT. 

 

V. The conclusions on the merits concerning the present dispute  

 

146. Respondent has breached its treaty obligations with regard to fair and equitable 

treatment, national treatment, and expropriation. The breach cannot be justified by 

Respondent's assertion on essential security. Respondent also breached its obligations 

to observe any obligations assumed with regard to investments. 

 


