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STATEMENT OF FACTS 

1. The Investment 

1. The dispute concerns the Sat-Connect Joint Venture, a commercial enterprise formed 

to provide satellite communications services to the region of Euphonia. In order to 

provide these services, the Sat-Connect Joint Venture was to launch and operate 

satellites, operate associated terrestrial infrastructure, and supply handheld and desktop 

communication devices to end users. 

2. This claim is brought by Televative, Inc (TELEVATIVE), a developer and operator 

of satellite communications systems. It is a successful multinational enterprise, and has 

been recognised as a leader in its field since 1994. TELEVATIVE is a privately owned 

company domiciled in Opulentia.  

3. In March 2007, the Government of the Republic of Beristan (BERISTAN) established 

Beritech SA (Beritech). BERISTAN holds 75% of the capital stock in Beritech, while 

the remaining 25% is held by Beristian investors. 

4. On 18 October 2007, TELEVATIVE and Beritech executed an agreement to establish 

the Sat-Connect Joint Venture (JV Agreement). Pursuant to the JV Agreement, the 

operating entity for the Sat-Connect Joint Venture, Sat-Connect SA (Sat-Connect), 

was incorporated under the laws of Beristan. Sat-Connect's capital stock was held 40% 

by TELEVATIVE and 60% by Beritech.  

2. Buyout 

5. On 27 August 2009, Beritech purported to acquire TELEVATIVE‟s interest in the Sat-

Connect Joint Venture. Beritech relied on Clause 8 of the JV Agreement (Buyout 

Clause), which provides that Beritech may acquire TELEVATIVE's interest in Sat-

Connect if TELEVATIVE materially breaches the JV Agreement.  

6. Beritech alleged that TELEVATIVE materially breached Clause 4 JV Agreement, 

relating to confidentiality (Confidentiality Clause). Beritech's allegation was based 

solely on an article published in the Beristan Times, which reported that employees of 

TELEVATIVE, who had been seconded to Sat-Connect, had leaked confidential 
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information to the government of Opulentia. The article did not identify a source, 

referring only to an anonymous government employee. 

3. Arbitrary treatment and discrimination 

7. On 28 August 2009, Beritech notified TELEVATIVE that it was required to hand over 

possession of all Sat-Connect sites and facilities, and remove all of its seconded 

personnel from the project, within 14 days. 

8. Subsequently, BERISTAN issued an executive order requiring the Beristian army to 

intervene on Sat-Connect sites. On 11 September 2009, the army's "Civil Works 

Force" secured all Sat-Connect sites and expelled TELEVATIVE's employees, who 

were then evacuated from Beristan. Beritech replaced those employees with labour 

from Beristan. 

4. The Arbitral Proceedings 

9. On 19 October 2009, Beritech filed a request for arbitration under Clause 17 JV 

Agreement (Commercial Arbitration Agreement). The arbitral proceedings 

constituted under this agreement (Commercial Arbitration) are situated in Beristan. 

10. Beritech placed US$47 million (representing TELEVATIVE‟s capital contribution to 

the Sat-Connect Joint Venture), and subsequently TELEVATIVE's stock in Sat-

Connect, into an escrow account being held pending the decision of this arbitration. 

Despite this, Beritech now has control of all the capital, research and intellectual 

property TELEVATIVE contributed to the Joint Venture. 
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ARGUMENTS 

PART ONE: 

THE COMMERCIAL ARBITRATION AGREEMENT DOES NOT 

PRECLUDE THIS TRIBUNAL'S JURISDICTION 

11. Article 41(2) Convention on the Settlement of Investment Disputes between States 

and Nationals of Other States (ICSID Convention) obliges the Tribunal to consider 

objections raised by a party that “the dispute is not within the jurisdiction of the Centre 

[International Centre for Settlement of Investment Disputes].” 

12. In paragraph 15 of the Minutes of the First Session of the Arbitral Tribunal, 

BERISTAN objected to the Tribunal‟s jurisdiction in view of the Commercial 

Arbitration Agreement. 

13. The Commercial Arbitration Agreement stipulates that “any party may give notice to 

the other party of its intention to commence arbitration” in respect of “any dispute 

arising out of or relating to” the JV Agreement. If the dispute is not resolved within 60 

days: 

“The dispute shall then be resolved only by arbitration under the rules and 

provisions of the 1959 Arbitration Act of Beristan, as amended. Each party 

waives any objection which it may have now or hereafter to such arbitration 

proceedings and irrevocably submits to the jurisdiction of the arbitral tribunal 

constituted for any such dispute.” 

14. TELEVATIVE has submitted a dispute to ICSID arbitration under Article 11(1)(c) 

Beristan-Opulentia BIT (ICSID Arbitration Agreement), which allows 

TELEVATIVE to “in writing submit the dispute...for settlement to...(c) the 

International Centre for the Settlement of Investment Disputes”. 

15. TELEVATIVE contends that the Commercial Arbitration Agreement does not 

preclude this tribunal‟s jurisdiction because (A) the Commercial Arbitration 

Agreement does not apply to TELEVATIVE‟s claim; and (B) this tribunal should 

exercise its jurisdiction despite the existence of the Commercial Arbitration 
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Agreement. 

A. THE COMMERCIAL ARBITRATION AGREEMENT DOES NOT APPLY TO 

TELEVATIVE’S CLAIM 

16. It is TELEVATIVE‟s position that the claims before this tribunal are different to the 

claims that could be heard under the Commercial Arbitration Agreement. The matters 

for each tribunal are therefore entirely separate and cannot affect one another. 

17. TELEVATIVE contends that the Commercial Arbitration Agreement does not apply to 

TELEVATIVE‟s claim because it (1) does not apply to claims against BERISTAN; 

and (2) does not apply to the claims before this tribunal. 

1. The Commercial Arbitration Agreement does not apply to claims against 

BERISTAN 

18. It is axiomatic that the parties‟ agreement is essential in order for an international 

commercial arbitration to be conducted: “Without it, there can be no valid 

arbitration.”
1
 BERISTAN has legal personality separate from Beritech,

2
 and is 

therefore not a party to the Commercial Arbitration Agreement. 

19. In SPP v Egypt,
3
 there was a commercial arbitration agreement between SPP and 

EGOTH, an Egyptian state-owned corporation. SPP commenced commercial 

arbitration proceedings against Egypt, and an award was rendered in favour of SPP. 

However, the tribunal‟s award was vacated by the Cour d‟Appel Paris, because Egypt 

was not a party to the arbitration agreement.
4
 In the present case, the Commercial 

Arbitration tribunal cannot render an award against BERISTAN, because it is not a 

                                                

1
 Redfern and Hunter, „An Overview of International Commercial Arbitration‟ (Oxford 

University Press, 2009), 19, para 1.52 

2
 Barcelona Traction, paragraph 44 

3
 SPP v Egypt 

4
 SPP v Egypt Court d’Appel; upheld by the Cour de Cassation (SPP v Egypt Cour de 

Cassation) 
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party to the Commercial Arbitration Agreement. Accordingly, that tribunal is 

irrelevant to this tribunal's jurisdiction over a claim against BERISTAN. 

20. The fact that BERISTAN owns stock in Beritech does not make BERISTAN a party to 

the Commercial Arbitration Agreement. The Commercial Arbitration tribunal‟s 

jurisdiction depends on the parties being exactly those who concluded the agreement. 

In CME v Czech Republic, parallel arbitral proceedings were instituted by a Mr 

Lauder, and CME, a corporation partly owned by him. Both the arbitral tribunal
5
 and 

the Swedish courts (in enforcement proceedings)
6
 emphasised that the formal 

difference between the parties in determining jurisdiction. The effect of this formal 

difference is that, unlike this tribunal, the Commercial Arbitration tribunal cannot hear 

a claim against BERISTAN. 

21. TELEVATIVE‟s right to ICSID arbitration against BERISTAN cannot be waived by a 

contract between TELEVATIVE and Beritech. A waiver of jurisdiction will only be 

effective between the actual parties to the waiver. In CMS Gas Transmission Company 

v Republic of Argentina,
7
 the state claimed that by seeking relief from domestic courts, 

the investor had waived its right to ICSID arbitration, which was subject to a fork-in-

the-road clause.
8
 However, the ICSID tribunal held that there had been no waiver by 

the investor because the court proceedings had been commenced by the investor‟s 

domestic subsidiary. The ICSID tribunal in Enron v The Argentine Republic reached a 

similar result.
9
 Therefore, an instrument between TELEVATIVE and Beritech cannot 

affect the resolution of disputes between TELEVATIVE and BERISTAN. 

                                                

5
 CME v Czech Republic  

6
 Czech Republic v CME Czech Republic BV 

7
 CMS v Argentina, paragraph 80 

8
 A “fork-in-the-road clause” refers to a dispute resolution clause requiring the claimant to 

elect one of a range of dispute resolution options. Such a clause purports to exclude all other 

dispute resolution methods once the election is made. 

9
 Enron v Argentina 
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22. The suggestion that a corporate entity can be bound to an arbitration based on its 

membership of a “group of companies” has been rejected by common law courts,
10

 

civil law courts,
11

 and arbitral tribunals.
12

 Accordingly, BERISTAN‟s stockholding of 

Beritech does not confer jurisdiction over BERISTAN on the tribunal. 

23. The fact that the Commercial Arbitration Agreement does not apply to BERISTAN is 

unrelated to the question of whether BERISTAN is responsible for the acts of Beritech 

at public international law. State responsibility “should not be confused with rules on 

agency as they exist under private law.”
13

 As the Commentary on the Articles of State 

Responsibility notes: “The question of attribution of conduct to the State for the 

purposes of responsibility is to be distinguished from other international law processes 

by which particular organs are authorized to enter into commitments on behalf of the 

State.”
14

   

2. The Commercial Arbitration Agreement does not apply to the claims before 

this tribunal 

24. The Commercial Arbitration tribunal has jurisdiction over claims of a different legal 

character than the ICSID tribunal. In TELEVATIVE‟s argument it is a corollary of this 

that the Commercial Arbitration Agreement cannot affect this tribunal‟s jurisdiction. In 

arguing that Commercial Arbitration Agreement does not apply to the claims before 

this tribunal, TELEVATIVE argues that (i) TELEVATIVE‟s claims arise out of the 

Beristan-Opulentia BIT; and (ii) the Commercial Arbitration tribunal does not have 

jurisdiction over claims under the Beristan-Opulentia BIT. Conversely, (iii) this 

tribunal retains jurisdiction over contract-based BIT claims. 

                                                

10
 Petersons Farms 

11
 X v Y&Z; Saudi Butec v Al Vouzan Trading 

12
 ICC Case 7626 of 1995 

13
 Feit, pages 142, 154 

14
 Articles on State Responsibility, Chapter II (5). 



TEAM FITZMAURICE  MEMORIAL FOR THE CLAIMANT 

 

- 5- 

i. TELEVATIVE‟s claims arise out of the Beristan-Opulentia BIT 

25. The claims in the Commercial Arbitration proceedings arise out of the JV Agreement. 

TELEVATIVE‟s claims in these proceedings arise out of Articles 2, 4 and 10 

Beristan-Opulentia BIT. TELEVATIVE contends that its claims under the Beristan-

Opulentia BIT cannot be determined under the Commercial Arbitration Agreement. 

26. Article 10 Beristan-Opulentia BIT requires BERISTAN to “constantly guarantee the 

observance of any obligation it has assumed with regard to investments in its territory 

by investors of the other Contracting Party.”
15

 This is an umbrella clause, requiring 

BERISTAN to respect specific undertakings towards TELEVATIVE,
16

 including 

contractual undertakings.
17

 If the tribunal accepts TELEVATIVE‟s argument in Part 

Two of this Memorial that Beritech‟s conduct is attributable to BERISTAN, the effect 

of Article 10 is that a breach of the JV Agreement is an internationally wrongful act of 

BERISTAN. 

27. Article 2(2) Beristan-Opulentia BIT requires that BERISTAN “shall at all times 

ensure...fair and equitable treatment and full protection and security” of 

TELEVATIVE‟s investments. Article 2(3) requires BERISTAN to ensure that 

TELEVATIVE‟s investments “shall in no way be subject to unjustified or 

discriminatory measures.” Article 4(2) states that TELEVATIVE‟s investments “shall 

not be directly or indirectly nationalized, expropriated, [or] requisitioned.” It is self 

evident that these are in the nature of state obligations, not private contractual 

obligations. 

ii. The Commercial Arbitration tribunal does not have jurisdiction over claims 

under the Beristan-Opulentia BIT 

28. TELEVATIVE contends that the Commercial Arbitration tribunal does not have 

jurisdiction over BIT claims. The Commercial Arbitration Agreement provides that 

                                                

15
 Beristan-Opulentia BIT, Article 10 

16
 Dolzer/Stevens, pages 81-82 

17
 Ibid 
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“The Agreement shall be governed in all respects by the laws of the Republic of 

Beristan.” Therefore, the Commercial Arbitration tribunal applies the domestic law of 

Beristan, and is limited to hearing causes of action arising under domestic law. While 

this may include claims incidental to a contract claim, it does not include treaty claims, 

which are “conceptually separate.”
18

 A “treaty right can never arise from a contract.”
19

 

The “source of the right is the unique distinguishing feature of a treaty claim without 

any possible overlap with a contract claim.”
20

 

29. The ad hoc Committee annulling the award in Vivendi v Argentina
21

 made it clear that 

treaty- and contract-based claims are distinct for the purposes of making an election as 

to jurisdiction. The tribunal held that:
22

 

“it is not open...in respect of a claim based upon a substantive provision of a 

BIT, to dismiss the claim on the ground that it would be dealt with by a national 

court...it is one thing to exercise contractual jurisdiction...and another to take 

into account the terms of a contract in determining whether there has been a 

breach of a distinct standard of international law.” 

30. A claim that is both a breach of contract and a violation of a treaty is different in 

subject matter from a purely contractual claim.
23

 According to Dimsey:
24

 

“Contractual causes of action arising out of an investment project will always be 

necessarily different to claims based on substantive investment protections in a 

BIT, alone due to the distinct legal instruments from which the claims are 

                                                

18
 Cremades, page 23 

19
 Cremades, page 15 

20
 Ibid 

21
 Vivendi Annulment Decision 

22
 Vivendi Annulment Decision, paragraphs 102-105 

23
 Azurix v Argentina, paragraph 76 

24
 Dimsey, 90 
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derived.” 

31. The Commercial Arbitration tribunal will not have jurisdiction to hear 

TELEVATIVE‟s treaty-based claims. In Lauder v Czech Republic, a tribunal 

constituted under the UNCITRAL rules held that it did not have jurisdiction to rule on 

the Czech Republic‟s liability for breach of BIT obligations.
25

 

iii. This tribunal retains jurisdiction over contract-based BIT claims 

32. Conversely, this tribunal retains jurisdiction over contract-based BIT claims. A 

tribunal constituted under a treaty is not deprived of its jurisdiction to hear a treaty 

claim that is also a contract claim.
26

  In such circumstances, an investor has a right to 

pursue the treaty remedy
27

 and it would be inappropriate to submit the dispute to the 

forum provided for in the investment contract.
28

 This tribunal‟s jurisdiction over 

TELEVATIVE‟s contract-based claims is discussed in further detail in Part Two of 

this Memorial. 

33. The jurisdiction of this tribunal and the Commercial Arbitration tribunal are not co-

extensive. The Commercial Arbitration tribunal lacks jurisdiction over BIT claims. 

While this tribunal lacks jurisdiction over purely contractual claims, it retains 

jurisdiction over BIT claims that are contract-based. As a consequence of the tribunals‟ 

separate subject-matter jurisdiction, they operate in parallel, with no conflict of 

jurisdiction. Therefore, the Commercial Arbitration tribunal cannot preclude this 

tribunal‟s jurisdiction. 

B. THIS TRIBUNAL SHOULD EXERCISE ITS JURISDICTION DESPITE THE EXISTENCE OF 

THE COMMERCIAL ARBITRATION AGREEMENT 

34. It has been TELEVATIVE‟s primary argument that this tribunal's subject-matter 

                                                

25
 Reinisch, paragraph 15 

26
 Impregilo v Pakistan, paragraph 219 

27
 Bayindir v Pakistan, paragraph 167 

28
 Azurix v Argentina 
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jurisdiction is separate from that of the Commercial Arbitration tribunal, and that there 

is no conflict between the tribunals' jurisdiction.  

35. Alternatively, TELEVATIVE contends that even if there is conflict between the 

tribunals‟ jurisdiction, this tribunal should exercise its jurisdiction, and hear the 

substantive dispute between the parties. As noted in SPP v Egypt, “when the 

jurisdictions of two unrelated and independent tribunals extend to the same dispute,” 

although “there is no rule of international law which prevents either tribunal from 

exercising its jurisdiction”, a tribunal may “stay the exercise of its jurisdiction pending 

a decision by the other tribunal”, as a matter of “discretion” and “comity.”
29

 

36. TELEVATIVE contends that this tribunal should not stay its proceedings, but proceed 

hear the substantive dispute, because it (1) should have regard to its superiority over 

the Commercial Arbitration tribunal; (2) is superior in light of the enforceability of its 

award; and (3) is superior in light of its transnational nature. 

1. This tribunal should have regard to its superiority over the Commercial 

Arbitration tribunal 

37. In resolving competition with parallel proceedings, an ICSID tribunal will have regard 

to whether it is inherently superior to another tribunal. In Holiday Inns v Morocco, the 

tribunal exercised its jurisdiction despite the existence of parallel proceedings, because 

“international proceedings in principle have primacy over purely internal 

proceedings.”
30

 

38. More generally, in resolving questions of competing jurisdiction, international 

tribunals and courts observe principles of comity. In the Mox Plant case,
31

 there was a 

conflict of jurisdiction between the International Tribunal on the Law of the Sea 

(ITLOS)
32

 and the European Court of Justice (ECJ).
33

 The ITLOS stayed its 

                                                

29
 SPP v Egypt Decision on Jurisdiction, paragraph 129 

30
 Holiday Inns v Morocco, page 123 

31
 Mox Plant Case 

32
 Ireland v United Kingdom 
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proceedings, noting that “considerations of mutual respect and comity...should prevail 

between competing judicial institutions.”
34

 Therefore, in determining whether to 

exercise its jurisdiction, this tribunal should have regard to its status and significance 

relative to other fora. This should prevail over a purely chronological analysis (such as 

the doctrine of lis pendens.)
35

 

2. This tribunal is superior in light of the enforceability of its award 

39. This tribunal is superior to the Commercial Arbitration tribunal because any award it 

renders will be directly enforceable.
36

 Article 54(1) ICSID Convention provides that: 

“Each Contracting State shall recognize an award rendered pursuant to this 

Convention as binding and enforce the pecuniary obligations of that award 

within its territory as if it were a final judgment of that State.” 

40. Further, according to Article 53(1) ICSID Convention, an award “shall not be subject 

to any appeal...except those provided for in this Convention...Each party shall abide by 

and comply with the terms of the award.” This tribunal‟s award will be final because 

the ICSID Convention “excludes any attack on the award in national courts,” and any 

“review on the merits,” “even within the framework of the Convention.”
37

 

41. Conversely, any award in the Commercial Arbitration proceedings would need to be 

enforced in accordance with Article 3 New York Convention. Enforcement would be 

subject to any ruling by the Court on, amongst other things, the validity of the 

                                                                                                                                       

33
 European Communities v Ireland 

34
 Ireland v United Kingdom, paragraph 28 

35
 Under the principle of lis pendens, when two courts are seized of the same dispute, the 

court seized second in time should decline jurisdiction, allowing the first seized court to hear 

the dispute 

36
 Subject to the appeal provisions of the ICSID Convention 

37
 MINE Annulment Decision, paragraph 4.02 
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arbitration agreement,
38

 the procedure of the arbitral proceedings,
39

 and whether the 

award is inconsistent with public policy.
40

  

42. By exercising its jurisdiction and ruling on the substantive dispute, this tribunal can 

afford certainty to the parties that an award will be enforced, and the dispute finally 

disposed of. In contrast, an award rendered by the Commercial Arbitration tribunal 

would be subject to further review on the basis of public policy or procedural 

irregularity. This tribunal is therefore superior to the Commercial Arbitration tribunal 

and should not decline jurisdiction. 

3. This tribunal is superior in light of its transnational nature 

43. While it is often claimed that Commercial Arbitration proceedings transcend the seat 

of arbitration, such a tribunal ultimately derives its authority from the domestic law of 

the seat, and is bound by the seat‟s mandatory rules. Therefore, in “supervising and 

supporting an arbitration” the state seat of arbitration is “exercising legislative and 

adjudicatory jurisdiction” and “bringing an international arbitration within its legal 

system.”
41

 

44. In Fomento, the Swiss Tribunal Fédéral held that the principle of lis pendens (as found 

in Article 9 of the Swiss Private International Law Statute
42

) applies between a 

commercial arbitration tribunal and a domestic court. The effect of this is that an 

international commercial arbitration is treated as part of the domestic court system of 

the seat of arbitration for the purposes of resolving competition between fora.  

                                                

38
 New York Convention, Article 5(1)(a)  

39
 New York Convention, Articles 5(1)(b), (d)  

40
 New York Convention, Article 5(2)(b)  

41
 Petrochilos, paragraph 3.99 

42
 “When an action having the same subject matter is already pending between the same 

parties in a foreign country, the Swiss court shall stay the case if it is to be expected that the 

foreign court will, within a reasonable time, render a decision capable of being enforced in 

Switzerland” 



TEAM FITZMAURICE  MEMORIAL FOR THE CLAIMANT 

 

- 11- 

45. Moreover, the courts of the seat of arbitration have the power to set aside an arbitral 

award, and in doing so bind other courts under the principle of res judicata. Article 

V(1)(e) New York Convention provides that recognition and enforcement of a foreign 

arbitral award may be refused if the award “has been set aside or suspended by a 

competent authority of the country in which, or under the law of which, that award was 

made.”,Article 36(1)(a)(v) Model Law is in similar terms. 

46. In contrast, by virtue of their transnational nature, ICSID tribunals are not subject to, 

but are in fact superior to and “corrective” of, State courts. In Klöckner v Cameroon, it 

was held that ICSID dispute resolution provided an “essential jurisdictional guarantee” 

to the investor,
43

 even if the parties had contractually chosen domestic law.
44

 This was 

because ICISD‟s jurisdiction was both: 

“complementary [and] corrective, should the State‟s law not conform on all 

points to the principles of international law...the arbitrators may have recourse 

to the „principles of international law‟...after having applied the relevant rules of 

the State‟s law.”
45

 

47. In Amco v Indonesia, the tribunal confirmed the approach in Klöckner, referring to the 

“supplemental and corrective role of international law in relation to the law of the host 

State as the substantive applicable law.”
46

 Under this view, even if the parties have 

made a valid choice of domestic law for their contract, an ICSID tribunal still has a 

role in rendering an award that “is not violative of applicable principles and rules of 

international law” (even if those principles do not accord with domestic law).
47

 

48. The Beristan-Oulentia BIT is, in effect, a framework agreement for investment in 

BERISTAN. It provides an essential guarantee of ICSID‟s jurisdiction, which in 

                                                

43
 Klöckner v Cameroon, paragraph 52 

44
 Klöckner v Cameroon 

45
 Paragraphs 103-104 

46
 Paragraph 22 

47
 Amco v Indonesia paragraph 21 
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TELEVATIVE‟s argument cannot be derogated from by subsequent agreement to an 

alternative dispute resolution method. This is because ICSID‟s jurisdiction is 

inherently superior to that of domestic courts or commercial arbitral tribunals, by 

providing a “corrective” role, and an ”essential jurisdiction guarantee.” 
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PART TWO: 

THIS TRIBUNAL HAS JURISDICTION OVER TELEVATIVE’S 

CONTRACT-BASED CLAIMS 

49. TELEVATIVE has submitted claims before this tribunal arising out of several legal 

bases. In its first session, the tribunal has drawn a distinction between 

TELEVATIVE‟s “contract-based claims” and other claims. TELEVATIVE 

understands that, by the term contract-based claim, the tribunal refers to the claim that 

Beritech‟s improper exercise of the Buyout Clause is an internationally wrongful act of 

BERISTAN. 

50. This tribunal has requested discussion of whether it has jurisdiction over these 

contract-based claims. It is TELEVATIVE‟s argument that these claims relate to “an 

obligation of [BERISTAN] under this agreement” within the meaning of Article 11(1) 

Beristan-Opulentia BIT, and are therefore subject to ICSID arbitration. 

51. In arguing that the tribunal does have jurisdiction over these claims, TELEVATIVE 

contends that (A) the exercise of the Buyout Clause is attributable to BERISTAN; and 

(B) BERISTAN‟S obligations under the JV Agreement are international obligations. 

A. THE EXERCISE OF THE BUYOUT CLAUSE IS ATTRIBUTABLE TO BERISTAN 

52. The question of attribution of Beristan‟s conduct to BERISTAN is a precondition to 

this tribunal‟s jurisdiction over TELEVATIVE‟s contract-based claims. As such, this 

tribunal must determine whether Beritech “is a State entity for the purpose of 

determining the jurisdiction of ICSID and the competence of the tribunal.”
48

 

53. The exercise of the Buyout Clause is attributable to BERISTAN because (1) 

BERISTAN structurally controls Beritech, and (2) the exercise of the Buyout Clause 

was essentially governmental in nature. 

1. BERISTAN structurally controls Beritech 

54. The exercise of the Buyout Clause is attributable to BERISTAN because BERISTAN 

                                                

48
 Maffezini Decision on Jurisdiction, paragraph 75 



TEAM FITZMAURICE  MEMORIAL FOR THE CLAIMANT 

 

- 14- 

controls Beritech. 

55. The conduct of a private entity that is controlled by a State is considered conduct of 

that State.
49

 The ICSID tribunal in Maffezini said that “the control of the company by 

the State or State entities” is relevant in determining questions of attribution.
50

 

56. In determining whether a company is controlled by the State, the “decisive 

elements...are identity of the company‟s shareholders, the composition and behaviour 

of its board of directors,” and whether there are “government appointed managers.”
51

 

The presence of “majority share ownership and control over the board establishes 

control” of the entity.
52

 

57. BERISTAN owns 75% of the capital stock in Beritech.
53

 As a majority shareholder, 

BERISTAN has total control over the board of Beritech. The legal consequence of this 

is that Beritech‟s conduct is attributable to BERISTAN. 

58. Moreover, the remaining 25% of Beritech‟s capital stock is held by a small group of 

wealthy Beristan nationals.
54

 It is not disputed that these stockholders all have “close 

ties to the Beristan government.”
55

 A factual inference may therefore be drawn from 

this that, to the extent that these individuals have rights as minority shareholders, they 

will not be exercised contrary to the State policy of BERISTAN. 

59. Further, through the JV Agreement, BERISTAN has agreed to guarantee Beritech‟s 

                                                

49
 Articles on State Responsibility, Article 8 

50
 Maffezini Decision on Jurisdiction, paragraph 52 

51
 Hollyfield v Iran, page 279; See also Foremost Tehran v Iran, pages 241-242 

52
 Pepsi Co v Iran, pages 19-21 

53
 Facts, page 16.  Uncontested Facts, paragraphs 2 and 7 

54
 Facts, page 16.  Uncontested Facts, paragraph 2 

55
 Ibid 
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debts in the event of default.
56

 The effect of this is that BERISTAN and Beritech are 

fiscally inexorably linked. BERISTAN‟s financial interest in Beritech is in practical 

terms no less than that of Beritech itself. As a stockholder with a controlling stake and 

unlimited financial liability in respect of Beritech's obligations to TELEVATIVE, 

BERISTAN cannot reasonably be taken to be an arms-length investor in Beritech.  

60. Accordingly, the combination of majority stock ownership and unlimited financial 

liability lead to the unequivocal conclusion that BERISTAN exercises control over 

Beritech. The acts of Beritech are therefore attributable to BERISTAN at international 

law. 

2. The exercise of the Buyout Clause was essentially governmental in nature 

61. In Maffezini v Spain,
57

 in determining whether acts were attributable to Spain, the 

tribunal applied the „functional test‟ of attribution. This requires the tribunal to 

categorise whether the “various acts or omissions giving rise to the instant dispute”
58

 

are “essentially commercial” or “essentially governmental” in nature.
59

 Using this test, 

“Commercial acts cannot be attributed...while government acts should be so 

attributed.”
60

 

62. The basis for the purported invocation of the Buyout Clause was the allegation in the 

Beristan Times that “information from the Sat-Connect project had been passed to the 

Government of Opulentia.”
61

 Even if these unsubstantiated allegations are true, it 

cannot be suggested that it would be to the commercial detriment of Sat-Connect, 

because the Government of Opulentia is not a commercial entity, and is in no sense in 

                                                

56
 Clarification 152 

57
 Ibid 

58
 Maffezini Decision on Jurisdiction, paragraph 57 

59
 Maffezini Decision on Jurisdiction, paragraph 52 

60
 Ibid 

61
 Facts, page 17.  Uncontested Facts, paragraph 8 
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commercial competition to Beritech. 

63. Conversely, if the allegation were true, the disclosures could negatively impact on the 

national security of BERISTAN. BERISTAN itself contends that its other conduct was 

“justified on national security grounds,” because “the advanced satellite and 

telecommunications technology of the Sat-Connect project...directly implicate the 

national security of Beristan.” 

64. In TELEVATIVE‟s argument, it is clear from these facts that Beritech exercised the 

Buyout Clause for essentially governmental, rather than commercial reasons. In 

accordance with the functional test, the exercise of the Buyout Clause is therefore 

attributable to BERISTAN. 

B. BERISTAN’S OBLIGATIONS UNDER THE JV AGREEMENT ARE INTERNATIONAL 

OBLIGATIONS 

65. Even if the legal basis of TELEVATIVE's claims is entirely contractual, the claims are 

still admissible by virtue of Article 10 Beristan-Opulentia BIT, which requires that 

BERISTAN: 

“constantly guarantee the observance of any obligation it has assumed with 

regard to investments in its territory by [TELEVATIVE]” 

66. Such a clause is referred to as an „umbrella clause‟, and has the effect of elevating a 

breach of contract by a state to an internationally wrongful act. Noble Ventures v 

Romania
62

 involved a very similar umbrella clause, which required the state to 

“observe any obligation it may have entered into with regard to investments.” The 

tribunal held that this was a guarantee of the state‟s contractual obligations to 

investors, stating that this clause, “which would otherwise be deprived of practical 

applicability is naturally to be understood as protecting investors with regard to 

investment contracts.”
63

 

                                                

62
 Noble Ventures v Romania 

63
 Noble Ventures v Romania, paragraph 51    
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67. Similarly, in SGS v Philippines, the tribunal ruled that in the presence of an umbrella 

clause, a violation of an investment contract will amount to a violation of the 

investment treaty.
64

 

68. This interpretation is supported by Article 31 of the Vienna Convention on the Law of 

Treaties (VCLT), which requires that “a treaty shall be interpreted in accordance with 

its ordinary meaning and in the light of its object and purpose.”
65

 

69. In Eureko v Poland the tribunal considered the ordinary meaning and the purpose of an 

umbrella clause in light of Article 31 VCLT. It said that the purpose of an umbrella 

clause is “the encouragement and reciprocal protection of investments”, and that the 

clause must be “interpreted as meaningful...to accomplish that end.”
66

 The tribunal 

concluded that every contractual obligation of a state to an investors is protected by an 

umbrella clause, stating: 

“The plain - the „ordinary meaning‟ - of [an umbrella clause] is not obscure…  

The phrase „any‟ obligations is capacious; it means not only obligations of a 

certain type but „any‟ – that is to say, „all‟ obligations.”
67

 

70. TELEVATIVE contends that it is uncontentious that an umbrella clause such as 

Article 10 Beristan-Opulentia BIT elevates a state‟s breach of a contract with an 

investor to an internationally wrongful act under the treaty. Accordingly, 

TELEVATIVE‟s contract-based claims relate to “an obligation of [BERISTAN] under 

this agreement” within the meaning of Article 11(1) Beristan-Opulentia BIT, and are 

therefore claims over which this tribunal has jurisdiction. 

                                                

64
 SGS v Philippines, paragraph 128 

65
 VCLT, Article 31 

66
 Eureko v Poland, paragraph 248 

67
 Eureko v Poland, paragraph 246 
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CONCLUSION ON THE JURISDICTION OF THE TRIBUNAL TO HEAR 

THE DISPUTE 

71. In Part One of this Memorial, the Claimant has established that, as the Commercial 

Arbitration Agreement does not apply to TELEVATIVE‟s claims, it cannot affect the 

ICSID tribunal‟s jurisdiction to hear the present dispute. Further, the Respondent has 

contended that this tribunal should not stay its proceedings in favour of the 

Commercial Arbitration tribunal.  

72. As outlined in Part Two of this Memorial, this tribunal has jurisdiction over 

TELEVATIVE‟s contract-based claims because the acts of Beritech are attributable to 

BERISTAN at international law. Further, Beritech‟s contractual obligations under the 

JV Agreement are elevated to international obligations by virtue of Article 10 

Beristan-Opulentia BIT.   
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PART THREE: 

BERISTAN MATERIALLY BREACHED THE JV AGREEMENT 

73. The Draft Articles on State Responsibility (Draft Articles) is recognised as an 

authoritative statement of customary international law.
68

  Article 2 Draft Articles 

provides that: 

“There is an internationally wrongful act of a State when conduct consisting of 

an action or omission:  (a) is attributable to the State under international law; 

and, (b) constitutes a breach of an international obligation of the State.” 

74. The Confidentiality Clause provides: 

“All matters relating to this Agreement and the Sat-Connect project, including 

all Confidential Information, shall be treated by each of the parties, including 

the JV company Sat-Connect, as confidential...” 

75. TELEVATIVE argues that Beristan materially breached the JV Agreement when it 

invalidly purported to invoke the Buyout Clause. In making this argument, 

TELEVATIVE contends that (A) BERISTAN bears the onus of proving a material 

breach of the Confidentiality Clause; and (B) there is no admissible evidence of a 

breach of the Confidentiality Clause; and alternatively, (C) there is insufficient 

evidence of a material breach of the Confidentiality Clause. Consequently, (D) 

BERISTAN improperly invoked the Buyout Clause. 

A. BERISTAN BEARS THE ONUS OF PROVING A MATERIAL BREACH OF THE 

CONFIDENTIALITY CLAUSE 

76. The burden of proof rests upon the party alleging the fact. Rule 21.1 of the UNIDROIT 

Principles of Transnational Civil Procedure states that “each party has the burden to 

prove all the material facts that are the basis of that party‟s case.” 

                                                

68
 Corn Products v Mexico, paragraph 76; La Grande Case, paragraph 241 
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77. This is in accordance with national and international practice.
69

  Schreuer states that 

the burden of proof lies with the party asserting the fact, whether it is the claimant or 

the respondent.
70

 

78. Similarly, In United States – Shirts and Blouses, the World Trade Organisation‟s 

Appellate Body said: 

“Various international tribunals, including the International Court of Justice, 

have generally accepted and applied the rule that the party who asserts the fact, 

whether the claimant or respondent, is responsible for providing proof 

thereof.”
71

 

79. This passage was applied by the ICSID tribunal in Feldman v Mexico.
 72

 

80. BERISTAN concludes that it is an accepted principle of international law that the 

burden of proof for a particular fact lies with the party asserting the fact. It is 

BERISTAN that asserts that there has been a material breach of the JV Agreement.
73

 

Therefore, the burden proof rests upon BERISTAN to prove this fact.   

B. THERE IS NO ADMISSIBLE EVIDENCE OF A BREACH OF THE CONFIDENTIALITY 

CLAUSE 

81. According to Rule 34(1) of the International Centre for the Settlement of Investment 

Disputes Rules of Procedure for Arbitration Proceedings (ICSID Rules), “The 

Tribunal shall be the judge of the admissibility of any evidence adduced...” 

82. BERISTAN‟s assertion of a breach of confidentiality is based only on an article 

                                                

69
 Hussein v United Arab Emirates, paragraph 58  

70
 Schreuer, pages 669 – 670  

71
 page 14 

72
 Marvin Feldman v Mexico, paragraph 177 

73
 See Minutes of the First Session of the Tribunal, para 15 
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published in the Beristan Times on August 12 2009.
74

 This article amounts to nothing 

more than a prior assertion by BERISTAN of such a breach. Although the source in 

the Beristan Times article was not named, it was revealed that the source was a “highly 

placed...official” of BERISTAN.
75

 BERISTAN‟s agent offered no objective facts in 

support of his or her allegation.  

83. TELEVATIVE implores this tribunal to reject BERISTAN‟s impermissible 

application of circular reasoning to these facts. The fact that BERISTAN has alleged a 

breach of confidentiality previously is legally irrelevant to the truth of that allegation 

before this tribunal. Accordingly, TELEVATIVE requests that the tribunal exercise its 

power under Rule 34 ICSID Rules to find that the Beristan Times article is 

inadmissible in support of BERISTAN's allegation of a breach of confidentiality. 

C. ALTERNATIVELY, THERE IS INSUFFICIENT EVIDENCE OF A MATERIAL BREACH OF 

THE CONFIDENTIALITY CLAUSE  

84. Alternatively, TELEVATIVE contends that the Beristan Times article is of insufficient 

probative value to establish BERISTAN's claims. Rule 34(1) ICSID Rules states, “The 

Tribunal shall be the judge of the...probative value” of “any evidence adduced.” 

85. BERISTAN must provide evidence of the breach of confidentiality to a reasonable 

standard. The UNIDROIT Procedural Rules provide persuasive guidance on the 

standard of proof to be applied. Rule 21.2 states that “facts are considered proven 

when the Court is reasonably convinced of their truth.” The official commentary to the 

UNIDROIT Procedural Rules provided underneath states that this is “in substance that 

applied in most legal systems”, including the “preponderance of the evidence” in 

United States law
76

 and the “balance of probabilities” in other common law 

jurisdictions. 

86. Even if the Beristan Times article is accepted by this tribunal, its support for 

                                                

74
 Facts, page 17. Uncontested Facts, paragraph 8 

75
 Ibid 

76
 UNIDROIT Procedural Rules, paragraph P-21B 
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BERISTAN‟s position is, at best, equivocal. The article does not directly allege that 

TELEVATIVE leaked confidential information. Rather, it states that “Televative was 

one of three Opulentian technology firms from which the Opulentian authorities are 

alleged” – without naming the source of the allegation – “to have received access to 

civilian encryption keys.”
77

 

87. Moreover, the article itself states that TELEVATIVE has denied requests from the 

government of Opulentia for access to the Sat-Connect civilian encryption keys.
78

 

TELEVATIVE reiterated this position after the article was published, as did the 

government of Opulentia.
79

 

88. Consequently, it is TELEVATIVE's position that BERISTAN has not led evidence of 

sufficient probative value to establish a breach of the Confidentiality Clause. 

D. BERISTAN IMPROPERLY INVOKED THE BUYOUT CLAUSE 

89. BERISTAN has not established that TELEVATIVE breached the Confidentiality 

Clause. Accordingly, there has been no material breach of the JV Agreement.  

BERISTAN's purported exercise of the Buyout Clause had no basis. By invalidly 

purporting to exercise the Buyout Clause, BERISTAN breached the JV Agreement. 

                                                

77
 Clarification 178 

78
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PART FOUR: 

BERISTAN’S CONDUCT IS INTERNATIONALLY WRONGFUL 

90. TELEVATIVE argues that BERISTAN‟s conduct is internationally wrongful because 

BERISTAN (A) discriminated against TELEVATIVE‟s investment; (B) expropriated 

TELEVATIVE's investment; and (C) failed to provide fair and equitable treatment. 

A. BERISTAN DISCRIMINATED AGAINST TELEVATIVE’S INVESTMENT 

91. Article 2(2) Beristan-Opulentia BIT requires BERISTAN to: 

“ensure that the management, maintenance, enjoyment, transformation, 

cessation and liquidation of investments...an [sic] well as the companies and 

firms in which these investments have been made, shall in no way be subject to 

unjustified or discriminatory measures.” 

92. Discrimination is treating persons differently in „relatively‟ similar situations without 

an objective and reasonable justification.
80

  In Saluka v Czech Republic,
81

 the tribunal 

held that the government‟s refusal to deal in a constructive manner with the foreign 

investor, by instead according preferential treatment to a local company, constituted 

discrimination. 

93. BERISTAN‟S replacement of TELEVATIVE employees with individuals from within 

the BERISTAN labour market is a discriminatory measure. Under executive order 

from BERISTAN, the CWF expelled all personnel of the project who were “seconded” 

from TELEVATIVE
82

 or otherwise “associated with Televative” were removed from 

Sat-Connect‟s sites and facilities.
83

   

                                                

80
 Fredin v Sweden, paragraph 60; Goetz v Burundi, paragraph 121; CMS v Argentina, 

paragraph 293;  CME v Czech Republic, paragraph 612  

81
 Saluka v Czech Republic, paragraphs 408-416 

82
 Facts, page 17. Uncontested Facts, paragraph 10 

83
 Facts, page 17. Uncontested Facts, paragraph 11 
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94. In this context, TELEVATIVE was in a relevantly similar situation to Beritech and 

several other Beristan nationals in that all were investors in Sat-Connect. While 

personnel associated with TELEVATIVE were removed from Sat-Connect sites, there 

is no suggestion that any personnel associated with the Beristan-national investors 

were removed.  

95. By its own admission, the personnel were removed because of alleged leaks to the 

government of Opulentia. The clear implication is employees of TELEVATIVE were 

removed because TELEVATIVE is domiciled in Opulentia. 

96. BERISTAN has removed personnel associated with TELEVATIVE, while not 

removing any personnel associated with Beristan investors in identical positions. In 

doing so, BERISTAN has discriminated against TELEVATIVE. 

B. BERISTAN EXPROPRIATED TELEVATIVE’S INVESTMENT 

97. Article 2 Draft Articles provides that: 

“There is an internationally wrongful act of a State when conduct consisting of 

an action or omission:  (a) is attributable to the state under international law; 

and, (b) constitutes a breach of an international obligation of a State.” 

98. Part Two of this Memorial has established that the exercise of the Buyout Clause by 

Beritech is attributable to BERISTAN at international law. The exercise of the Buyout 

Clause is an internationally wrongful act of BERISTAN because (1) it is an 

expropriation; and (2) the expropriation is not justified. 

1. BERISTAN’s exercise of the Buyout Clause is an expropriation 

99. TELEVATIVE argues that BERISTAN‟s exercise of the Buyout Clause is an 

expropriation because (i) seizure of TELEVATIVE‟s shares in Sat-Connect is an 

expropriation; and (ii) the measures are sufficiently permanent to amount to an 

expropriation. 

i. The seizure of TELEVATIVE‟s shares in Sat-Connect is an expropriation 

100. Article 4(2) Beristan-Opulentia BIT requires that TELEVATIVE's investment: 
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“shall not be directly or indirectly nationalised, expropriated, requisitioned or 

subjected to any measures having similar effects in the territory of the 

[BERISTAN].” 

101. Expropriation is the taking or deprivation of the property of foreign investors by a host 

state.
84

 An expropriation is direct where an investment is expropriated through 

seizure
85

 that amounts to a significant deprivation of property rights.
86

  

102. As outlined in Part Three of this Memorial, Beritech had no legal right to take 

possession of TELEVATIVE‟s shares. There was no breach of the Confidentiality 

Clause, and consequently the Buyout Clause was not triggered. Consequently, in 

taking possession of TELEVATIVE‟s shares in Sat-Connect, Beritech seized 

TELEVATIVE‟s property with no right or justification. 

103. It has been established in Part Three of this Memorial that the exercise of the Buyout 

Clause is attributable to BERISTAN. Shares are an investment for the purpose of the 

Beristan-Opulentia BIT.
87

Consequently, the seizure of the shares by Beritech amounts 

to a seizure of an investment by BERISTAN. Accordingly, TELEVATIVE concludes 

that its investment has been expropriated by BERISTAN. 

ii. The measures are sufficiently permanent to amount to an expropriation 

104. In order for a measure to be an expropriation, its effects must be for a significant 

duration:
88

 the longer the effect of the interference, the more likely it will be an 

expropriation.
89

 The duration of the expropriatory acts themselves are irrelevant; the 

                                                

84
 McLachlan, pages 290-298  

85
 Santa Elena, paragraph 72  

86
 Marvin Feldman v Mexico 

87
 Article 1(b) 
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 Wena Hotels v Egypt paragraph 99; Kunoy, page 345; Weston pages 170-173 
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 CME v Czech Republic, paragraph 609; Goetz v Burundi, paragraph 124; Metalclad v 

Mexico, paragraph 107; Middle East Cement v Egypt, paragraphs 107-108 
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inquiry is the duration of the deprivation of the rights or benefits.
90

 Interference which 

is of a „permanent‟ character or „not merely ephemeral‟ will substantiate a claim for 

expropriation.
91

 

105. In Wena Hotels v Egypt, the tribunal held that interference with an effect lasting for 

more than a year was sufficient to amount to permanent interference.
92

 

106. In the present case, BERISTAN exercised the Buyout Clause on August 27, 2009.
93

  

As a result, BERISTAN has deprived TELEVATIVE of its 40% minority share in Sat-

Connect. More than 12 months has passed since August 27, 2009.  Therefore, 

TELEVATIVE contends that the effect of BERISTAN‟S taking of TELEVATIVE‟S 

40% minority share in Sat-Connect is of a permanent character.   

2. The expropriation is not justified 

107. Under Article 4(2) Beristan-Opiulentia BIT, an expropriation is permissible if it is 

done: 

“For public purposes, or national interest, against immediate full and effective 

compensation, and on condition that the measures are taken on a non-

discriminatory basis and in conformity with all legal provisions and 

procedures.” 

108. The Tribunal in Waguith v Egypt stated that “the failure to meet one of the above 

standards is a failure overall.”
94

 Therefore, BERISTAN‟s interference will be justified 

only if it satisfies 4 criteria:  

                                                

90
 Azurix v Argentina, paragraph 285 

91
 LG&E v Argentina; Wena Hotels v Egypt, Award of 31 October 2005; TECMED v Mexico, 

paragraph 116 

92
 Wena Hotels v Egypt 

93
 Facts, page 17. Uncontested Facts, paragraph 10  

94
 Waguih v Egypt, paragraph 433; see also Amoco v Iran, paragraphs 113, 115 
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a. it is for either public purpose or the national interest;  

b. it is against immediate full and effective compensation;  

c. it is non-discriminatory; and 

d. it is in conformity with all legal provisions and procedures. 

109. The measure was not for a public purpose or in the national interest. As established in 

Part Three of this Memorial, there is no reasonable basis to suggest that there has been 

a breach of confidentiality. As no confidential information was disclosed, the alleged 

threat to national security does not exist. Accordingly, no issue of public purpose or 

national interest arises. The expropriation therefore is not legally justified. 

110. Moreover, in Part Four of this Memorial, it was demonstrated that BERISTAN‟s 

measures were applied to TELEVATIVE on discriminatory a basis, that is, because its 

personnel were associated with Opulentia. This too precludes a finding of legal 

justification for BERISTAN‟s expropriation. 

111. Further, TELEVATIVE contends that BERISTAN‟s interference was not against 

“immediate, full and effective compensation.” BERISTAN has not paid any 

compensation to TELEVATIVE. While it has paid funds
95

 into escrow, this is not 

”immediate” nor “full” compensation.  

112. It is not “immediate” because, over 12 months after the expropriation, the funds 

remain in escrow, and TELEVATIVE has as yet received nothing. 

113. It is not ”full” in that the funds are equal only to TELEVATIVE‟s paid-in capital for 

Sat-Connect.
96

 Article 4(3) Beristan-Opulentia BIT provides that: 

“full and effective compensation shall be equivalent to the real market value of 

the investment immediately prior to the moment in which the decision to 

nationalise or expropriate is announced or made public.” 
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114. This reflects the principle of restitutio in integrum (literally, „restoration to original 

condition‟) found in international law.
97

 Under this principle, it is necessary for the 

investor to be returned to its position before the alleged interference took place. This 

requires that the host state pay compensation according to the „fair market value‟ of 

the expropriated property, including the present value of future income from the 

investment.
98

 

115. While it has not been admitted by BERISTAN, it is clear that the amount payed in 

escrow has been determined according to TELEVATIVE‟s paid-in capital. Both 

amounts are $47 million.
99

 Consequently, the funds in escrow provide no 

compensation for TELEVATIVE‟s other losses, such as loss of future profits, 

intellectual property, goodwill or other intangibles.  

116. This conclusion alone is sufficient to establish the inadequacy of the compensation. 

The tribunal need not attempt to quantify TELEVATIVE‟s losses at this stage
100

 

(although the Claimant contends that this would be in excess of $100 million.)
102

 

Accordingly, as there has been no “immediate” or “full” compensation, the 

expropriation is not legally justified. 

C. BERISTAN FAILED TO PROVIDE FAIR AND EQUITABLE TREATMENT 

117. Article 2(2) Beristan-Opulentia BIT obliges BERISTAN to “ensure treatment in 

accordance with customary international law, including fair and equitable treatment.” 

118. The fair and equitable treatment standard is a well-recognised principle of investment 

                                                

97
 Leesona v United States, paragraphs 968-969 

98
 See, for example INA v Iran, page 10;  Payne v Iran, pages 17-18;  SEDCO v National 

Iranian Oil Company, pages 11-14. 
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100
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law,
103

 and is the minimum that must be afforded to investors under international 

law.
104

 This standard precludes arbitrary or discriminatory state conduct, and requires 

the state to protect legitimate expectations and provide a stable, consistent and 

predictable investment environment.  

119. TELEVATIVE contends that BERISTAN failed to provide fair and equitable 

treatment because (1) the exercise of the Buyout Clause lacked procedural fairness; (2) 

the CWF‟s takeover of Sat-Connect‟s sites and facilities lacked due process; and (3) 

the expulsion of TELEVATIVE‟S employees from the sites and facilities failed to 

protect TELEVATIVE‟S legitimate expectations.   

1. BERISTAN’s exercise of the Buyout Clause failed to provide procedural 

fairness 

120. At international law, a host state must provide procedural fairness to investors, even if 

it does not have such a duty under domestic law.
105

  The conduct of the host state is to 

be evaluated against international law as opposed to domestic law because fair and 

equitable treatment is an international law principle.
106

   

121. A failure to provide proper notices resulting in harm to an investment will constitute a 

failure to provide fair and equitable treatment. Acts such as an auction and sale of 

assets
107

 or a public meeting to determine a matter affecting the investor's interests,
108

 

are examples of events of which an investor is entitled to receive notice. The ambit of 

this obligation to provide procedural fairness is construed broadly to apply to all types 
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of procedures engaged in by the State that affect an investment.
109

 

122. On 21 August 2009, the chairman of the Sat-Connect board of directors, Michael 

Smithworth, made a presentation to the directors in which he discussed the allegations 

that had appeared in the 12 August article in the Beristan Times.
110

  On 27 August 

2009, Beritech invoked the Buyout Clause.
111

 On the evidence, Beritech did not invite 

TELEVATIVE to confirm or deny the allegations prior to invoking the Buyout Clause. 

It was not open for BERISTAN, through Beritech, to compel an end to the Sat-

Connect JV without affording TELEVATIVE an opportunity to refute the allegations. 

This is particularly the case given the vague and anonymous nature of the allegations.  

2. The CWF’s takeover of Sat-Connect sites and facilities failed to accord due 

process 

123. BERISTAN‟s duty to provide „fair and equitable‟ treatment‟ includes a duty to provide 

due process.
112

  The tribunal in Mondev said that that: 

“The question is whether...the impugned decision was clearly improper and 

discreditable, with the result that the investment had been subject to „unfair and 

inequitable treatment.”
113

 

124. The obligation to afford due process requires the proper administration of justice. This 

includes procedural justice (adequate procedures) and substantive justice (just 

decisions).
114

 The state will breach this obligation if justice is administered in a 

                                                

109
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110
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111
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“seriously inadequate way”,
116

 or leads to an outcome which “offends a sense of 

judicial propriety.”
117

  

125. By executive order
118

 the CWF took over Sat-Connect‟s sites and facilities.
119

  

BERISTAN did not refer to its judicial system prior the takeover to ascertain whether 

their CWF takeover was legal under BERISTAN law. The CWF takeover is tainted by 

inadequate administration of justice in that the executive government interfered in the 

investment without reference to Beristan‟s judicial system. This amounts to a 

capricious exercise of executive power that offends any sense of judicial propriety, and 

therefore violates the standard of fair and equitable treatment.   

3. The CWF’s removal of foreign employees failed to protect CWF’s legitimate 

expectations 

126. In TECMED v Mexico, the tribunal established that actions that are contrary to an 

investor‟s legitimate expectations violate the standard of fair and equitable 

treatment.
120

  In this context, legitimate expectations refer to the investor‟s reliance 

upon pre-existing decisions made, or permits issued, by the state. An investor is 

entitled to plan its commercial activities on the assumption that the state will act 

consistently, without arbitrarily revoking such decisions or permits.
121

 

127. Throughout the period of its investment, TELEVATIVE‟s personnel were present in 

Beristan to oversee the operation of Sat-Connect. Given the substantial expertise in the 
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implementation of satellite communications systems that TELEVATIVE personnel 

brought to the Sat-Connect project, the presence of those personnel was central to 

TELEVATIVE‟s investment.  

128. TELEVATIVE had a legitimate expectation that this state of affairs would continue. 

The expulsion of TELEVATIVE employees constitutes a breach by BERISTAN of 

TELEVATIVE‟S legitimate expectations, and amounts to a violation of fair and 

equitable treatment.   
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PART FIVE: 

BERISTAN’S CONDUCT IS NOT EXCUSED ON THE BASIS OF 

ESSENTIAL SECURITY 

129. In the first session of this tribunal, BERISTAN contended that its conduct was justified 

on the basis of national security.
122

 Consequently, the tribunal has requested discussion 

of “whether Respondent is entitled to rely on Article 9 (Essential Security) of the 

Beristan-Opulentia BIT as a defence to Claimant‟s claims.” In response, 

TELEVATIVE argues that BERISTAN‟s conduct is not excused on the basis of 

essential security. 

130. Article 9(2) Beristan-Opulentia BIT states, “nothing in the Treaty shall be construed to 

preclude a Party from applying measures that it considers necessary for the fulfilment 

of its obligations with respect to...the protection of its own essential security interests.” 

131. TELEVATIVE contends that it is not for BERISTAN to subjectively determine 

whether measures are necessary to protect its national interest. Rather, this is a 

question that must be determined objectively by the tribunal. This was the view of the 

tribunal in CMS Gas v Argentina, who said that the tribunal: 

“must examine whether the state of necessity or emergency meet the conditions 

laid down by customary international law and the treaty provisions and whether 

it thus is or is not able to preclude wrongfulness.”
123

 

132. In TELEVATIVE‟s argument, if it were for BERISTAN to subjectively determine 

whether a measure was necessary, it would circumvent the purpose of the entire treaty. 

BERISTAN would be free to characterise any act as necessary for its essential 

security, with no inquiry possible into the validity or reasonableness of such an 

assertion.  

133. The alleged breach of the Confidentiality Clause is the sole basis put forward by 
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BERISTAN as a threat to its essential security.
124

 As outlined in Part Three of this 

Memorial, there is no reasonable basis to suggest that there has in fact been a breach of 

the Confidentiality Clause by TELEVATIVE. 

134. Accordingly, it is TELEVATIVE‟s argument that the claim of justification based on 

essential security has not been established, and BERISTAN‟s conduct cannot be 

justified under Article 9(2) Beristan-Opulentia BIT. 
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CONCLUSION ON MERITS OF THE DISPUTE 

135. As outlined in this Memorial, BERISTAN, through Beritech, improperly invoked the 

Buyout Clause in the JV Agreement, because there was no reasonable basis to 

substantiate a breach of the Confidentiality Clause. Beritech therefore had no right to 

take possession of the shares in Sat-Connect. In taking possession of the shares, 

BERISTAN, through Beritech, seized TELEVATIVE‟s investment, constituting an 

expropriation in breach of Article 4(2) Beristan-Opulentia BIT. 

136. This Memorial has also demonstrated that BERISTAN did not afford TELEVATIVE 

fair and equitable treatment, as required by the Beristan-Opulentia BIT and customary 

international law. BERISTAN breached this standard by failing to afford 

TELEVATIVE procedural fairness and due process when it exercised the Buyout 

Clause, and when it ordered the CWF to remove TELEVATIVE‟s personnel from Sat-

Connect. Further, the actions of the CWF amount to an interference by BERISTAN 

with TELEVATIVE‟s legitimate expectations. 

137. Additionally, this Memorial has established that the acts of BERISTAN are not 

justified on the grounds of essential security under Article 9 of the Beristan-Opulentia 

BIT. 

138. TELEVATIVE commends the arguments in this Memorial to the Arbitral Tribunal to 

achieve “a just and effective resolution” of the dispute.
125
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