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Statement of Facts 

 

1. The Euphonian country Republic of Beristan (“Respondent”) and the United Federation of 

Opulentia have entered into a Bilateral Investment Treaty (“BIT”) in March 1996 to foster 

their relationship. Its purpose is to establish favorable investment conditions between the two 

countries and private investors. 

 

2. In 2007, the Beristian company Beritech S.A. (“Beritech”) and the Opulentian company 

Televative Inc. (“Claimant”) founded the Joint Venture Sat-Connect S.A. (“Sat-Connect”) 

under Beristian law. The Joint Venture Agreement (“JVA”) was co-signed by Respondent as 

a guarantor of any of Beritech’s obligations. The purpose of the JVA is to develop and deploy 

a satellite network in Beristan that will be used for civil purposes its suitability for the 

Beristian Armed Forces is doubtful. To reach this common goal, Claimant brought all of its 

know-how, the trade secrets and the advanced technological developments into Sat-Connect. 

 

3. Beritech is a state-owned company, established by Respondent. Respondent holds 75 % of its 

shares, while wealthy private Beristian investors that have close ties to Respondent own the 

remaining 25 %. Additionally, the Minister of Telecommunications of Beristan is a member 

of the Board of Directors of Beritech. Claimant is a privately held company and a developer 

in the field of satellite communications. 

 

4. Televative owns a 40 % minority share in Sat-Connect, while Beritech holds a 60 % majority 

stake. Thereby Beritech has the right to appoint five members of the Board of Directors, while 

Televative can appoint four. The required quorum at the moment of voting consists of six 

directors, to ensure that Claimant’s vital interests are taken into account. 

 

5. On August 12, 2009, The Beristan Times published an article in which a highly placed 

Beristan government official without any reason raised national security concerns by alleging 

that Sat-Connect had been compromised due to leaks by Claimant’s seconding personnel. 

Besides the article and the rumors in the Beristian military circles there is no other evidence 

of the leak. 
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6. On August 21, 2009, the chairman of the Board of Directors informed the directors of Sat-

Connect about these allegations. 

 

7. On August 27, 2009, Beritech unlawfully invoked Clause 8 of the JVA with the support of the 

majority of Sat-Connect’s Board of Directors to effect a buyout of Claimant’s interests. Six 

directors were present at the beginning of this meeting. One director that had been appointed 

by Claimant left the meeting before its end, because she had no prior notice concerning the 

proposed agenda for this meeting. Therefore, Claimant had no possibility to respond neither 

to the raised allegations nor to the process of buyout. 

 

8. On August 28, 2009, after the buyout of Claimant's interests in Sat-Connect, Beritech served 

notice to Claimant and informed them about their obligation to hand over all of Sat-Connect’s 

equipment and to leave the facilities within 14 days. As Claimant did not respond to this 

notice, the Beristian army secured all sites and facilities of Sat-Connect, forced Claimant's 

personnel to leave their work places and deported them back to Opulentia, on September 11, 

2009. 

 

9. On October 19, 2009, Beritech filed a request for arbitration against Claimant under 

Clause 17 of the JVA. Beritech paid US$ 47 million into an escrow account, which has been 

made available for Claimant and is being held pending till the decision in this arbitration. 

Claimant both refused to accept this payment as well as to respond to Beritech’s arbitration 

request, due to the improper buyout procedure, due to the fact, that US$ 47 million are far 

below the market based value of Sat-Connect which is approximately US$ 100 million and 

because the only responsible arbitration forum is an international one. 

 

10. Nine days later, on October 28, 2009, Claimant requested arbitration in accordance with the 

International Centre for Settlement of Investment Disputes Convention (“ICSID or the 

Convention”) Rules of Procedure for the Institution Conciliation and Arbitration Proceedings 

as stipulated in the BIT and notified Respondent. 

 

11. Both Respondent and Opulentia signed and ratified the ICSID Convention and the Vienna 

Convention on the Law of Treaties (“VCLT”). 
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PART ONE: JURISDICTION OF THE CLAIM 

A. This Tribunal has jurisdiction over the present case 

12. This Tribunal is allowed to hear the case pursuant to Article 25(1) of the Convention (I), and 

since the arbitration procedure initiated by Beritech under Clause 17 of the JVA does not 

affect this Tribunal’s jurisdiction (II).  

I. This Tribunal is allowed to hear the present case 

13. Both parties consented to arbitration (1) and the case at hand is covered Ratione Materiae (2) 

and Ratione Personae (3) of ICSID. The alleged non-compliance with the waiting clause (4) 

does not foreclose this Tribunal’s jurisdiction. 

1. Both Parties have consented to ICSID Arbitration in Article 11(2) of the BIT 

14. Opulentia and Beristan are Contracting Parties to the BIT and have irrevocably consented to 

ICSID arbitration. Claimant is incorporated in Opulentia and is “a national of a Contracting 

State” in view of Article 11(2) of the BIT. The requirement of a written notification of 

Respondent was fulfilled by Claimant’s writing on September 12, 2009.
1
 The present case is 

within the parties’ consent to arbitration, as Article 11(2) of the BIT encompasses any 

investment dispute. 

2. This Tribunal is allowed to hear the case Ratione Materiae 

15. Sat-Connect is an investment by virtue of Article 1(1) of the BIT and Article 25 of ICSID (a) 

and the dispute arises directly out of this investment (b). 

a. Sat-Connect is an investment in view of the definitions laid down in Article 1(2)(b) of the 

BIT 

16. Sat-Connect is a joint venture company between Claimant and Beritech. Over a third of its 

shares belong to Claimant and therefore meets the requirements of the term “investment” 

according to Article 1(1)(b) of the BIT. 

b. The dispute arises directly out of Claimant’s investment 

17. The dispute concerns Respondent’s violations of its obligations under the BIT. Respondent 

violated Article 4(1)(1) and Article 5 of the BIT by illegally expropriating Claimant’s interests 

in Sat-Connect without paying proper compensation. 

                                                 
1
 First Clarifications, Q. 133. 
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3. Beritech’s actions are prima facie attributable to Respondent 

18. The prima facie test is applicable to the present case (a). Beritech meets prima facie both, the 

structural test of state creation (b) and the functional test of performing activities of 

governmental nature (c). 

a. The prima facie test is applicable to the present case 

19. The prima facie test applied by investment treaty tribunals shall lower the jurisdictional 

threshold.
2
 Several tribunals decided that in cases where there is a close link between 

jurisdictional issues and issues that shall be decided in a case’s merits, jurisdiction shall prima 

facie be upheld to guarantee an objective hearing.
3
  

20. In the Amco Asia v. Indonesia case the question was whether a dispute meets ICSID’s 

requirement ratione materiae. Indonesia claimed that the dispute was not an investment 

dispute and the tribunal had no jurisdiction. The tribunal stated that it did not have to examine 

the claim itself at the jurisdictional part of the proceedings
4
 and that at least the probable 

possibility that the dispute was an investment dispute
5
 would be sufficient to declare the 

tribunal’s jurisdiction. The prima facie test is also applicable in the present case, although the 

question is whether Beritech’s conduct is attributable to Respondent. Both cases deal with the 

question whether an issue that can only be examined in depth within the case’s merits can be 

an obstacle to a tribunal’s jurisdiction. Therefore, a prima facie evidence of Beritech’s nature 

as a state-entity is sufficient for declaring this Tribunal’s jurisdiction. 

21. In the Tradex v. Albania case the tribunal came to the same conclusion by declaring that 

determination of jurisdiction should not extend to an analysis of the merits.
6
 Tradex held that 

full evidence on the alleged expropriation will be provided within the case’s merits. 

Therefore, the tribunal correctly found that the question whether an expropriation took place 

or not shall be joined to the merits.
7
 Again the Tradex v. Albania case and the one at hand are 

                                                 
2
 Muchlinski&Sheppard, p. 934. 

3
 Amco Asia v. Indonesia; Tradex v. Albania. 

4
 Amco Asia v. Indonesia, para 38. 

5
 Ibid. 

6
 Tradex v. Albania, para 185. 

7
 Ibid. 
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comparable, since they both deal with close connections between jurisdictional issues and 

issues on the merits of the claim. 

22. In the L.E.S.I.-Dipenta v. Algeria case, the tribunal held that declining its jurisdiction would 

prevent Claimant from receiving proper legal protection.
8
 Following this decision is 

indispensable at this point of the proceedings, because otherwise Claimant would not have the 

possibility to get a fair hearing. The tribunal in Salini v. Morocco supported this view. The 

tribunal found that it was not competent to render a final decision on the question of 

attribution within the jurisdiction of the case but that the findings may give a first hint on the 

question whether a private company’s actions may be attributed to the state. The final 

decision on this issue should then be rendered within the merits of the case.
9
 Consequently, a 

prima facie showing that Respondent is behind Beritech is sufficient. 

b. Beritech meets the structural test of state creation 

23. The ownership of 75% of Beritech’s shares offers Respondent control over Beritech. 

Additionally, the Beristian Minister of Telecommunications is a member of Beritech’s Board 

of Directors.
10

 

24. In the CSOB v. Slovak Republic case 65% of CSOB, were owned by the Czech Republic.
11

 

The tribunal held that this majority share gave evidence that CSOB was a public sector rather 

than a private sector entity.
12

 Both cases are comparable as it comes to a determination 

whether a commercial entity can be considered a state entity.  Consequently, the majority 

relationship in the present case shows that Beritech is a public sector entity rather than a 

private sector one and that Respondent is liable for Beritech’s behavior. 

25. In the Salini v. Morocco case the tribunal reached a similar conclusion
13

. In this case the 

Government of Morocco held 89% of a company called ADM. The tribunal concluded that 

from a structural point of view, this percentage was a clear evidence for Morocco’s 

                                                 
8
 L.E.S.I.-Dipenta v. Algeria. 

9
 Salini v. Morocco, p. 616. 

10
 First Clarifications, Q. 135. 

11
 CSOB v. Slovak Republic. 

12
 Ibid., p. 258. 

13
 Salini v. Morocco. 
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ownership.
14

 Additionally, a minister from the Government of Morocco and several 

Government Officials were appointed into ADM’s board of directors.
15

 The case is 

comparable with the case at hand. In both cases the state owned a absolute majority share in 

the company in question. Additionally, the Minister of Telecommunications of Beristan is a 

member of Beritech’s Board of Directors.
16

 Therefore, it is more likely that Beritech is a 

state-entity than it is not. 

c. Beritech exercises governmental functions 

26. The question whether the conduct of a private entity can be attributed to a state is not only a 

question of ownership and control. Moreover, the entity in question also has to execute 

governmental functions or tasks. 

27. In the Maffezini v. Spain case, the state became responsible for the actions of a state-owned 

corporation. The tribunal found that the fact that a company exercises governmental functions 

gives rise to the presumption that the entity in question has to be considered a state-entity.
17

 

Additionally the tribunal found that SODIGA’s origins from the Ministry of Industry and the 

approval through Spain’s Ministry of Finance pointed to the fact that SODIGA was 

established to carry out governmental functions.
18

 The fact that Beritech participates in the 

development of a satellite network which will partially be used by the Beristian army
19

 

strengthens the assumption that Beritech exercises governmental functions, since most states 

would not rely on commercial entities when it comes to their national security. Additionally, 

the fact that Beritech was directly established by the government strengthens the view that 

Beritech was founded to carry out governmental functions. Consequently, Beritech has to be 

considered a state-entity whose behavior is attributable to Respondent. 

                                                 
14

 Ibid., p. 617. 

15
 Ibid. 

16
 First Clarifications, Q. 135. 

17
 Maffezini v. Spain, para. 77. 

18
 Ibid., para. 85. 

19
 Uncontested Facts, para. 6. 



Team Fleischhauer  Memorandum for Claimant 

5 

4. An alleged non-compliance with the waiting clause does not affect jurisdiction 

28. The BIT’s waiting clause is a procedural requirement that does not affect this Tribunal’s 

jurisdiction in the present case (a). Alternatively, the impossibility of an amicable settlement 

divests the waiting clause’s applicability (b). 

a. The waiting clause is a procedural requirement that does not affect the Tribunal’s 

jurisdiction in the present case 

29. Renowned scholars and tribunals have concluded that prior negotiations that amount to no 

more than a formality will not be insisted upon as a prerequisite for jurisdiction.
20

 Therefore, 

insisting on a waiting period as a formality would prevent effective legal protection, lead to 

legal uncertainties and would wastefully increase the costs of the arbitration proceedings. 

30. In the Lauder v. Czech Republic case arbitration was initiated without considering the treaty’s 

six months waiting period. The tribunal came to the conclusion, that insisting on the waiting 

period would have amounted to excessive formalism. The fulfillment of the waiting clause 

would have been an overly formalistic approach which would not serve to protect any 

legitimate interests of the parties
21

 and hinder flexibility and efficiency, two main benefits of 

international arbitration.
22

  

31. Additionally, the tribunal in the Bayindir v. Pakistan case held that an arbitration proceeding 

would not be averted by lifting up a waiting clause to an indispensable requirement for the 

tribunal’s jurisdiction. This would only lead to another arbitration proceeding initiated in 

compliance with the waiting clause and therefore lead to an unnecessary delay and increasing 

costs.
23

 

32. Hence, the mere procedural requirement of a six months waiting period does not bar the 

Tribunal’s jurisdiction as it just prevents the arbitration proceedings from starting instantly 

and will not help the disputing parties to come to an amicable solution. 

                                                 
20

 Schreuer, p. 233; Ethyl v. Canada, paras. 36-40. 

21
 Lauder v. Czech Republic, paras. 190-191. 

22
 Loewenfeld, p. 557. 

23
 Bayindir v. Pakistan, para. 184. 
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b. Alternatively, the waiting period is superfluous in the present case as no amicable 

settlement can be reached 

33. Waiting clauses shall encourage the disputing parties to reach an amicable settlement through 

consultations or negotiations.
24

 Pursuant to Article 11(1) of the BIT, a waiting period of six 

months has to be redeemed by the parties. If the dispute “cannot be settled amicably” within 

this period the investor may submit the dispute at his discretion for settlement to one of the 

named institutions.  

34. In the Azurix v. Argentina case the tribunal held that it was sufficient that Claimant tried to 

reach an amicable settlement and failed.
25

 Consequently, any failure in settling a dispute 

amicably would compensate the requirement of fulfilling a waiting period. The tribunal in the 

SGS v. Pakistan case came to an identical result as they agreed with SGS’s opinion that 

further consultations would have been futile without leading to a settlement of the dispute.
26

 

Both cases are comparable to the case at hand. 

35. Firstly, Claimant notified Respondent their desire to settle amicably on September 12, 2009 

and failing that to proceed with arbitration.
27

 Respondent ignored Claimant’s writing and 

therefore lost the last chance to settle the dispute amicably. The choice of the word “cannot” 

in Article 11(1) of the BIT leads to the conclusion that compliance with the waiting period 

becomes unnecessary at the moment in which an amicable settlement is impossible. 

Otherwise the parties would have chosen another mode of expression. This interpretation is in 

accordance with Article 31(1) of the VCLT, stating that a treaty shall be interpreted in 

accordance with the ordinary meaning to be given to the terms of the treaty.
28

 Consequently, 

Respondent’s refusal to participate in amicable consultations leads to the fact that the dispute 

cannot be settled amicably. 

36. Secondly, Beritech already filed a request for arbitration against Claimant on October 19, 

2009 and an arbitral tribunal was already constituted.
29

 As shown above, Beritech’s actions 

                                                 
24

 Dolzer&Schreuer, p. 247.  

25
 Azurix v. Argentina, para. 55. 

26
 SGS v. Pakistan, para. 184. 

27
 First Clarifications, Q. 133. 

28
 Article 31(1), VCLT. 

29
 First Clarifications, Q. 118. 
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are attributable to Respondent.
30

 Therefore, the fact that Beritech already filed a request for 

arbitration against Claimant is a prove for Respondent’s lack of interest to come to an 

amicable solution. Again, the requirement of Article 11(1) of the BIT is fulfilled since there is 

no possibility to come to an amicable solution of the dispute. 

37. In conclusion: the non-compliance with the BIT’s waiting clause neither affects jurisdiction in 

the present case nor would the fulfillment of the waiting provision have led to an amicable 

settlement. 

II. The proceedings under the JVA do not affect this Tribunal’s jurisdiction 

38. The Dispute Settlement Clause of the JVA does not apply to Claimant’s Treaty Claims. The 

JVA’s Forum Selection Clause only applies to Contractual Claims, while Treaty Claims that 

exist on the plane of international law can only be arbitrated in front of competent authorities 

such as ICSID.
31

 

39. The JVA reads that in the case of any dispute arising out or relating to the JVA, the dispute 

shall be resolved only by arbitration under the Arbitration Act of Beristan. Each party to the 

JVA shall have waived any objection to these arbitration proceedings and shall submit to the 

arbitral tribunal constituted for any such dispute.
32

 

40. Reading so, the JVA defines the term dispute as “any dispute arising out or relating to the 

JVA”. Hence, Beristian arbitral tribunals are only competent to judge Contractual Claims 

arising out of the JVA, while claims that are based on the BIT are claims under international 

law that cannot be submitted to a national tribunal.
33

 This Tribunal is allowed to hear the case, 

because Claimant’s claims are Treaty Claims. 

1. Respondent’s conduct is contrary to Article 4(2) of the BIT 

41. Respondent’s first conduct contrary to the treaty standard was the illegal expropriation of 

Claimant’s interests in Sat-Connect. As Article 4(2) of the BIT reads, the host state may only 

expropriate an investor for public purposes or the national interest, against full and immediate 

compensation. By invoking the Buyout Clause of the JVA Respondent permanently limited 

                                                 
30

 Memorandum for Claimant, A. I. 3. 

31
 McLachlan, p. 99, para. 4.65. 

32
 Clause 17, JVA. 

33
 Vivendi v. Argentina, para 103. 
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Claimant’s joint rights of ownership and possession and did not pay an appropriate 

compensation since Respondent only repaid Claimant’s monetary investment in Sat-Connect 

without respecting the value of the other contributions made to the Joint Venture.  

42. Five criteria distinguish Treaty Claims from Contractual Claims.
34

 The first criterion, the 

“source of the right”, is a unique criterion that always distinguishes a Treaty Claim from a 

Contract Claim. The additional four criteria, the “content of the right”, the “parties to the 

claim”, the “applicable law” and finally the “liability of the host state” normally will 

distinguish the two types of claims from each other.
35

 

43. Firstly, the cause of action is a violation of Article 4(2) of the BIT as Respondent’s conduct is 

against the duty only to expropriate against full compensation. Secondly, the content of the 

right is of generic nature and defined by the BIT. Thirdly, the parties to the claim are within 

the requirements since Respondent, as shown above, is acting through a private entity.
36

 

Fourthly, the applicable law includes the BIT itself, the domestic law and the principles of 

international law. Fifthly, a successful claim will result in state responsibility of Respondent. 

Concluding, this claim is a claim under the BIT. 

2. The FET Standard was violated by Claimant’s expulsion from Sat-Connect 

44. Respondent also violated the FET Standard through the arbitrarily and unfair expulsion of 

Claimant for motives unrelated to Claimant’s performance of the JVA. Arbitrariness under 

international law means a willful disregard of due process of law, an act which shocks, or at 

least surprises, a sense of juridical propriety.
37

 As Claimant did not leak any information 

about Sat-Connect, invoking the JVA’s Buyout Clause without any evidence for Claimant’s 

wrongful acts was arbitrary. The allegation of a highly placed Governmental Official in a 

newspaper article
38

 is not supposed to be an evidence for Claimant’s wrongful acts. The 

finding whether the Confidentiality Clause had been breached would have been a question to 

be negotiated in front of Beristian arbitral tribunals under the JVA’s Dispute Settlement 

                                                 
34

 Cremades&Cairns, p. 15. 

35
 Ibid. 

36
 Memorandum for Claimant, A. I. 3. 

37
 ELSI, para. 128. 

38
 First Clarifications, Q. 178.  
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Clause. Therefore the immediate buyout was contrary to the BIT’s FET Standard since 

Claimant should at least have been heard on the allegations. 

45. Again, Claimant’s claim meets the five criteria of distinction. Firstly, the source of right is the 

BIT since the FET Standard directly arises out of it. Secondly, the FET Standard is of a 

generic nature and defined by international law since there is no FET Standard in domestic 

law. Thirdly, the parties to the claim are Televative on the one side and the Government of 

Beristan, acting through Beritech, on the other side. Fourthly, the applicable law includes the 

BIT itself, the domestic law and the principles of international law. Fifthly, a successful claim 

will result in state responsibility of Respondent. Therefore, this claim is a claim under the 

BIT. 

3. Replacing Claimant’s workers through Beristian ones violated the FET Standard 

46. Respondent’s efforts to favor local Beristian personnel were discriminatory. There was no 

useful reason for replacing Claimant’s well educated and specialized employees through 

Beristian workers. Therefore, as Respondent meets the five criteria of distinction, Respondent 

violated the FET Standard of the BIT. 
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B. This Tribunal has jurisdiction over Claimant’s contractual claims 

47. Jurisdiction over contractual claims is established by the Umbrella Clause (“UC”) in Article 

10 of the BIT. The prevailing opinion of several scholars and ICSID tribunals is that UCs 

guarantee the observation of any obligation entered into by the host state, meaning that 

breaches of contracts get elevated to breaches of international law.
39

 In the present case 

Beritech’s nature as a state-entity allows to litigate contractual claims arising out of contracts 

signed by Beritech (I). Secondly, the UC elevates contractual claims arising under the JVA to 

treaty claims (II). Thirdly, the JVA’s forum selection clause does not override the BIT’s UC 

(III). 

I. Beritech’s nature as a state-entity does not bar the application of the 

BIT’s UC 

48. Since Beritech is a state-entity, Respondent is responsible for the observance of all its 

obligations entered into with an investor of another BIT contracting state.  

49. Additionally, as a co-signatory Respondent is obliged to guarantee for Beritech’s monetary 

debts. Since Beritech did not pay a market-based price for Claimant’s shares in Sat-Connect, 

Respondent has to guarantee for the missing amount of money. Claimant’s over all 

investment in Sat-Connect stands at US$ 100 million, which is the only amount acceptable to 

meet the term full and effective compensation in light of Article 4 of the BIT. 

50. Respondent as a contractor to the JVA has to comply with the contract and cannot rely on 

Beritech’s nature as a private company. Contractual claims arising out of the JVA and relating 

to the proper payment of compensation can be decided by this Tribunal in view of the BIT’s 

UC. 

II. Contractual claims are admissible under the BIT’s protective umbrella 

51. Respondent is liable under the BIT for all breaches of the JVA by virtue of the BIT’s UC. 

First, the wording of the BIT’s UC encompasses contractual claims (1). Secondly, none of the 

BIT’s provisions shall be rendered meaningless (2). 

                                                 
39

 Dolzer&Schreuer, p. 233; Mann, p. 246; Gaillard, p. 868, para 43; Schramke, p. 257; SGS v. Philippines; 

Eureko v. Poland; Noble Ventures v. Romania. 



Team Fleischhauer  Memorandum for Claimant 

11 

1. The UC’s wording encompasses contractual claims 

52. According to Article 10 of the BIT each party shall constantly guarantee the observance of 

any obligation it has assumed with regard to investments in its territory by investors of the 

other Contracting Party.
40

 

53. The syntax indicates the parties intentions to constantly comply with their contracts. There is 

no indication that the clause does not mean what it reads, specifically, that contractual 

obligations should be excluded. If the authors of the BIT had the intention not to encompass 

contractual obligations, they could have expressively excluded contractual obligations or at 

least referred to obligations that are within conformity of the UC.
41

 

54. The tribunal in the SGS v. Philippines case held that the term “shall observe any obligation it 

has assumed with regard to specific investments”
42

 should be interpreted to include any 

obligation that arises from any contract between the parties that is connected with a party’s 

investment.
43

 Moreover, the UC had no clear wording that indicated that contractual claims 

were excluded.
44

 The tribunal’s interpretation was supported by the fact that it was in 

accordance with the interpretation rules of the VCLT. According to Article 31(1) of the VCLT 

every treaty shall be interpreted in good faith while the meaning of the treaty’s terms shall be 

viewed in their context and in the light of the treaty’s object and purpose.
45

 Consequently, the 

only possible interpretation of a treaty clause is the one that can be read out of the term itself. 

55. The SGS v. Philippines case is comparable to the one at hand, since the wordings are nearly 

identical and the Articles of the VCLT apply as well to the present case. Therefore, Article 10 

of the BIT has to be construed to encompass all possible obligations Respondent could have 

entered into with regard to Claimant’s investment. 

56. Additionally the tribunal in the Eureko v. Poland case held that the usage of the term “any 

obligations” is capacious. It would not only mean obligations of a certain type but all possible 

                                                 
40

 Article 10, BIT. 

41
 OECD Interpretation of the Umbrella Clause, p. 11. 

42
 Article X (2), Switzerland-Philippines BIT. 

43
 SGS v. Philippines, para. 115. 

44
 Ibid., para. 125. 

45
 Article 31(1), VCLT. 
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obligations, including contractual ones.
46

 The cases are comparable as the UC in the BIT also 

reads of “any obligation”. Hence, it is consistent to assume that the parties to the BIT wanted 

to encompass all obligations. Therefore, Article 10 of the BIT must elevate breaches of the 

JVA to breaches of international law, that can be litigated in front of an ICSID tribunal. 

57. A similar conclusion was reached by the tribunal in the Fedax case. The tribunal simply 

applied the UC’s plain meaning.
47

 It came to the conclusion that a State’s breach of a 

contractual obligation owed to an investor constituted a BIT violation.
48

 Therefore, this 

Tribunal is adhered to find that the UC has to encompass contractual claims in view of Article 

10’s plain meaning. Summarizing, the BIT’s UC encompasses contractual claims. 

2. None of the BIT’s provisions shall be rendered meaningless 

58. Article 10 of the BIT would be rendered completely meaningless by adopting an interpretation 

where the UC does not encompass contractual claims. The tribunal in the SGS v. Philippines 

case held that an extensive interpretation of the UC was further consistent with the purpose of 

UCs. In the present case the argument that an extensive interpretation of UCs would lead to a 

vast number of arbitration proceedings based on all manner of state actions against treaty 

contracting states fails. The tribunal came to the conclusion that the host state must have 

assumed a legal obligation and it must have been assumed towards the specific investment not 

as a matter of the application of some legal obligation of a general character.
49

 This is far 

from elevating to the international level all the municipal legislative or administrative or other 

unilateral measures of a Contracting Party.
50

 According to the wording of Article 10 of the 

BIT the UC only provides ICSID jurisdiction over contractual claims “with regard to 

investments”
51

 so that the UC’s scope is clearly defined and there is no risk of uncountable 

law suites coming up. 

59. Giving the UC a meaning on its own is the only possible interpretation that would be in 

accordance with Article 31(1) of the VCLT that states that it is a cardinal rule of the 

                                                 
46

 Eureko v. Poland, para. 246. 

47
 Fedax v. Venezuela, para. 25 et seq. 

48
 Ibid., para. 30. 

49
 SGS v. Philippines, para. 121. 

50
 Ibid. 

51
Article 10, BIT. 
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interpretation of treaties that every operative clause is to be interpreted meaningful rather then 

meaningless.
52

 Hence, Article 10 of the BIT must be interpreted to mean something in itself. 

60. The Preamble of the BIT states that its purpose is to “establish favorable conditions for 

improved economic co-operation and acknowledging that offering encouragement and mutual 

protection to such investments based on international agreements will contribute towards 

stimulating business ventures that will foster the prosperity of both Contracting Parties”.
53

 By 

construing the UC in a way that leaves it meaningless one would act against the treaty’s 

purpose. In conclusion: the BIT’s UC must not be construed meaningless to ensure that the 

treaty’s purpose is respected. 

III. The JVA’s Forum Selection Clause does not override the BIT’s UC 

61. In the present case, the principle “generalia specialibus non derogant” does not apply to the 

JVA’s Forum Selection Clause. The principle was developed to ensure that a specialized 

provision is not overwritten by a general one.
54

  

62. By allowing Respondent to rely on the JVA’s Forum Selection Clause, Article 10 of the BIT 

would be construed meaningless. Additionally, the whole proceedings could be redirected to 

ICSID after the Beristian arbitral tribunals rendered a decision that would result in a new 

violation of the BIT. This would lead to a situation where the costs of the whole proceedings 

get unnecessarily increased. 

63. Another point that strengthens Claimant’s interpretation is the fact that Respondent could 

have drafted the BIT’s UC in a way that precludes ICSID arbitration in cases where an 

exclusive forum selection clause would apply. As Respondent did not, the dispute resolution 

provision of the BIT in connection with the UC prevails over the JVA’s Forum Selection 

Clause when it comes to litigate contractual claims. 

64. This interpretation of the UC overriding the JVA’s Forum Selection Clause is supported by 

arbitrators and scholars.
55

 They point to the fact that the Contracting States freely agreed on a 

treaty’s provisions, knowing that the UC might be relevant when it comes to decide 

                                                 
52

 Eureko v. Poland, para. 248. 

53
 Preamble, BIT. 

54
 Wong, p.157. 

55
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contractual claims arising out of state contracts. The authors of the BIT could have expressly 

limited the effect of an UC on state contracts containing a separate forum selection clause.
56

 

65. The annulment tribunal in the Vivendi v. Argentina case held that in cases where the essential 

basis of a claim brought before an international tribunal is a breach of contract, the tribunal 

should give effect to any valid forum selection clause in the contract, while in cases where the 

”fundamental basis of the claim is a treaty laying down an independent standard by which the 

parties conduct has to be judged, the existence of a forum selection clause cannot operate as a 

bar to the application of the treaty standard”.
57

 This leads to the conclusion that whenever the 

“essential basis” of a claim is a fundamental treaty standard, the contract’s forum selection 

clause must not be applicable.
58

 Additionally, the tribunal held that whether there has been a 

breach of contract or a breach of a BIT are different questions. Each of these claims should be 

determined by the tribunal by reference to its own proper law.
59

 The tribunal concluded that it 

is not open to an ICSID tribunal having jurisdiction under a BIT to dismiss the claim on the 

ground that it could or should have been dealt with by a national court.
60

 

66. The case at hand is comparable to the Vivendi v. Argentina case as both deal with the question 

whether an exclusive forum selection clause of a state contract can render a BIT’s dispute 

resolution clause meaningless. In this case, the essential basis of Claimant’s claims is the 

violation of the BIT’s substantive standards, namely Articles 2, 4 and 5 of the BIT that are 

violated through Respondent’s unlawful breach of the JVA. 

67. The tribunal in the Eureko v. Poland case confirmed the view of the Vivendi v. Argentina 

committee and concluded that it had to hear the contractual claims of the Dutch insurance 

company Eureko B.V. as well. Hence, the tribunal dismissed Poland’s plea of inadmissibility. 

The Eureko v. Poland case is comparable to the present case, since the question is whether a 

tribunal must decide over Claimant’s contractual claims in the case of an exclusive forum 

selection clause in a separate investment contract. 

                                                 
56
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68. Summarizing, this tribunal is adhered to find that the Forum Selection Clause of the JVA is 

not applicable to the case at hand when it comes to litigating contractual claims and that it 

therefore must exercise jurisdiction over Claimant’s contractual claims under the BIT’s UC. 

 

CONCLUSION ON JURISDICTION OF THE CLAIM 

69. This Tribunal has jurisdiction to hear this dispute. Article 25(1) of the Convention is satisfied 

and Beritech’s nature as a state-entity establishes Respondent’s liability for Beritech’s 

conduct. The BIT’s waiting clause is not a bar to jurisdiction. This dispute is not a Contractual 

Claim and even if it was, this Tribunal would still have jurisdiction to hear the dispute by the 

BIT’s UC.  
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PART TWO: MERITS OF THE CLAIM 

A. Respondent materially breached the Joint Venture Agreement 

70. Respondent breached the JVA by preventing Claimant from completing its contractual duties 

by improperly invoking Clause 8 of the JVA. Due to the unlawful Buyout, Respondent’s 

conduct materially breached the JVA and leads to a winding-up situation of Sat-Connect. 

I. Beritech’s actions are attributable to Respondent 

71. Beritech’s decision to buy out Claimant’s interest in the joint venture was in fact a decision of 

the Beristian State. Beritech’s actions are attributable to Respondent for two reasons: First, 

Beritech exercised governmental authority (1). Secondly, even if Beritech did not exercise 

governmental authority, Beritech was at least controlled by the Government of Beristan (2). 

1. Beritech is exercising elements of governmental authority 

72. Although Beritech is not an organ of state in the sense of Article 4 of the Articles of State 

Responsibility
61

 (“ILC Articles”), it is exercising elements of governmental authority. Article 

5 takes account of parastatal entities, which exercise elements of governmental authority in 

place of state organs.
62

 The term ”entity” reflects a wide variety of bodies and includes inter 

alia public corporations, semi-public entities, public agencies of various kinds and private 

companies.
63

 

73. Article 5 does not define “governmental authority”. Therefore, the content of “governmental 

authority” depends on the particular society, its history and traditions.
64

 Within this, the focus 

lies primarily on the way the powers are conferred on an entity, and on the purpose and extent 

to which the entity is accountable to government for their exercise.
65

 

74. Beritech exercises governmental authority, as its purpose is the establishment of a joint 

venture to fulfill the public service task of developing and constructing a Beristian network of 
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telecommunications services (a).
66

 This is underlined by the fact that Beritech is indirectly 

authorized to exercise governmental powers due to the co-signing of the JVA of the Beristan 

Government (b) and, finally, that the Beristian army supported Beritech to enforce the Buyout 

Provision in the JVA, which displayed a tight and synchronized enactment of the state interest 

(c). 

a. Beritech was established to carry out governmental functions 

75. Respondent originally established Beritech to exercise elements of governmental authority 

and to carry out governmental functions. In the present case, in addition to Beritech’s share in 

Sat-Connect, Beritech is a telecommunications services provider in Beristan.
67

  

76. In the Salini v. Morocco case
68

 concerning the Société Nationale des Autoroutes du Morocco 

(hereinafter “ADM “), the main activity of this entity was the construction and operation of 

the highways, in accordance with the Concession Agreement concluded with the Minister of 

Infrastructure.
69

 These tasks were public utilities responding to the structural needs of 

Morocco with regard to infrastructure and efficient communication networks. Thus, it was 

clear to the tribunal that the functions of ADM were under state control and direction. 

77. The main activity of Beritech is the development and deployment of new communication 

technologies for the Beristian State. The general interest in public services encompasses inter 

alia power supply, road construction and other facilities for the public welfare. Although the 

services and use of infrastructure can be provided by private legal entities, the construction, 

supply and the sale of rights of use are originally governmental tasks. The supply of a 

telecommunications network is essential for today’s society. The construction of 

infrastructure is a traditional task of the government. 

78. That Beritech carries out governmental functions is underlined by the facts that the 

Government of Beristan established Beritech and that Beristan’s Minister of 

Telecommunications is a member of the board of directors.
70

 In the Maffezini v. Spain case, 

the tribunal found that SODIGA had been established by the Ministry of Industry and 
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approved by the Ministry of Finance as well as by the Council of Ministers and that this 

indicated that SODIGA was established to carry out governmental functions.
71

 

b. The co-signing is an indication of great interest in Beritech and takeover of obligations 

79. Respondent co-signed the JVA as a guarantor for the company’s obligations. The co-signing 

leads to a de facto guarantee for all debts of Beritech
72

 and displays the very close ties 

between the business shell and the state.  

80. The co-signing must be seen as the equivalent of a “comfort letter”. Comfort letters are often 

used if the seller is unable or unwilling to provide a guarantee of a certain outcome.
73

 Here, 

Beristan issued a comfort letter for Beritech for all obligations under the JVA upon Beritech’s 

default. 

81. This is supported by ICC Case No. 8357 of 1997. The concerned tribunal stated that the 

ratification of a contract by law has the legal effect to assure full and stronger protection of 

the contractual rights of foreign entities and that the obligations would be respected and duly 

performed by the State.
74

 

c. The Beristian army supported Beritech to enforce the unlawful buyout 

82. On September 11, 2009, staff from the Beristian army secured all sites and facilities of the 

Sat-Connect project. This conduct rests directly with Respondent. The army acted due to an 

executive order from the Beristian Government.
75

 

83. The fact that an entity can fall back on the national army of a certain state to enforce its will is 

an indication of a very close relationship between the state and entity. The national army is 

basically responsible for international conflict management, support for allies and the 

protection of the country. Otherwise, the national army is normally not responsible to enforce 

law in the private sector. Therefore, if it acts in this capacity, it is a clear sign that the conduct 

of the entity concerned is in fact of a governmental nature. 
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2. At least, Beritech was directed by Beristan 

84. At least, Beritech’s decisions are attributable to Respondent as Beritech was directed by 

Respondent, since firstly, it established Beritech and owns a 75% interest in Beritech (a). 

Secondly, the Minister of Telecommunications of Beristan is a member of the board of 

directors of Beritech (b). 

85. Article 8 of the ILC Articles codifies the universal understanding of a state’s responsibility for 

conduct which is directed or controlled by a state, notwithstanding whether such conduct 

involves governmental activities or whether private persons act under the state’s direction or 

control.
76

 

a. Beritech is directed by Respondent since Respondent is Beritech’s majority shareholder 

86. Respondent is the majority shareholder of Beritech, which leads to a de facto control and 

direction over Beritech. Respondent holds a 75% interest in Beritech.
77

 Moreover, the 

remaining 25% shares are owned by a small group of Beristian investors, who have close ties 

to the Beristian Government.
78

 

87. The fact that Beristan is the majority shareholder leads to Beristan’s ability to decide and 

determine the business activities of Beritech. The influence of the minority shareholders 

cannot be neglected either as they have close ties to the Beristian Government. This leads de 

facto to the situation that all votes are either directly in the hands of the Beristian Government 

or are closely connected to its will. 

88. As recognized in public international law, a state cannot rely on the principle of separate legal 

entities, if a situation of ownership by the state exists and control over the private company is 

exercised in order to achieve a particular result.
79

 This was underlined in the Salini v. 

Morocco case.
80

 There, the Moroccan State held 89% of the stock of the Moroccan company 

ADM. Thus, the tribunal concluded that the state de facto controlled and managed ADM.
81
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89. In Maffezini v. Spain
82

, a Spanish legal entity was created by a decree of the Ministry of 

Industry and owned by a national state agency with 51% and later 88% of the entities’ 

capital.
83

 The tribunal saw this as an indication for the attribution of its conduct to Spain. In 

both cases the state owned a majority stake in the company in question, which lead to a 

similar situation. 

b. A Beristian Minister is a member of the Board of Directors of Beritech 

90. The fact that the Minister of Telecommunications of Beristan is a member of the Board of 

Directors of Beritech confirms the close ties between Respondent and Beritech and facilitates 

direction by the Beristian Government.
84

 

91. In Salini v. Morocco, the Minister of Infrastructure had been the ex officio Chairman of the 

Board of Directors.
85

 Moreover, as a result of its majority stake in ADM, the state held a 

majority of the seats of the Board of Directors. All these factors led the tribunal to conclude, 

without difficulty, that from a structural point of view, ADM was indeed a state entity.
86

 

92. The case at hand is comparable to the Salini v. Morocco case since a Beristian Minister is a 

member of the Board of Directors of Beritech. Due to his position in Beritech, the Minister 

knows the internal processes and obtains indirect influence in Beritech. He is bound to 

instructions from the Government of Beristan since he is an organ of the state. 

93. Summarizing, Beritech is at least directed by Respondent. In this case, both the structural and 

functional test show that the entity in question is a state entity. Beritech is distinguishable 

from the state solely on account of its own legal personality. In Salini v. Morocco, the tribunal 

concluded that the mere fact that ADM was a separate legal entity could not prevent it from 

being a state entity.
87
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II. Respondent improperly invoked the Buyout Clause of the JVA 

94. Respondent, acting through its utility Beritech, unlawfully breached the JVA. First, 

Respondent had no quorum for any kind of decision during the Board of Directors meeting on 

August 27, 2009 (1). Secondly, even if there had been a quorum, Respondent was not entitled 

to invoke Clause 8 of the JVA in any case, since the legal prerequisites had not been fulfilled 

(2). 

1. There was no quorum during the Board of Directors’ meeting 

95. Sat-Connect’s Board of Directors is composed of nine members and its bylaws require six 

directors being present and voting for the concerned resolution to constitute a quorum.
88

 This 

is for the very reason to protect Televative’s minority interests, due to the fact that Beritech 

has the right to appoint five and Televative four directors. However, at the time of the buyout 

decision during the meeting on August 27, 2009, there were only five directors present – all 

named by Respondent’s entity. 

96. Although Alice Sharpeton, one of the four directors named by Claimant, had been present at 

the beginning of the meeting, she left the meeting before the buyout resolution with reference 

to her statutory right of prior notice of a proposed agenda. By quitting the meeting 

prematurely, she lawfully protested against the chairman’s practice to withhold the agenda 

from directors named by Televative contrary to bylaws and applicable Beristan corporate 

law.
89

 Consequently, Alice Sharpeton did not participate in the buyout voting and the 

remaining five directors decided the Buyout without the necessary quorum.
90

 

97. The “quorum rule” has as its very reason to secure the interests of both venture partners. 

However, it is especially and normally the minority partner who needs protection against 

arbitrary decisions of the majority partner. The quorum is required at the moment of the 

voting.
91

 Moreover, according to Beristian law, a decision of the Board of Directors of a 

company issued in violation of the company’s bylaws is null and void.
92

 Thus, six directors 
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need to be present at the time of the resolution and need to vote positively. Hence, the 

resolution to buy out Televative’s interests was not based on a sustainable quorum. 

2. The legal prerequisites of the Buyout Clause are not given 

98. Even if the Tribunal would assume that there had been a quorum, there was no legal basis for 

the buyout of Claimant’s interests, as the legal prerequisites of the Buyout Clause were not 

fulfilled. In particular, Claimant did not breach the Confidentiality Clause of the JVA. 

Moreover, it is unreasonable to buy out Claimant’s interest simply based on Respondent’s 

own unsubstantiated assertions. Besides the article and the rumors in Beristian military circles 

there is no other evidence of the leak.
93

 

99. Claimant strongly denies leaking information to the Opulentian Government. Although 

Respondent bears the burden of proof for its allegations
94

, it has failed to furnish any evidence 

for its allegations. 

100. The article which was published in the Beristan Times about national security concerns 

comprises false accusations. The quoted official indicated off the record it was only believed 

that information had been passed to the Government of Opulentia. Therefore, the article had 

only the quality of a rumor and can only be regarded as an allegation. 

101. The Confidentiality Clause has as its reason to avoid any dissemination of confidential 

information to unauthorized persons. Both parties have a great interest in observing this 

provision. There is no indication that allegations or rumors are sufficient to constitute a 

breach of confidentiality. This is reasonable, bearing in mind the occasionally grave 

consequences of such a breach. Therefore, Televative could have expected Beritech to clarify 

the allegations. However, an immediate verification of these allegations has never been done. 

102. In civil lawsuits, the required “standard of proof” is known as the “clear and convincing 

evidence”.
95

 To prove something by “clear and convincing evidence”, the party with the 

burden of proof must convince the trier of fact that is substantially more likely than not that 

the thing is in fact true. This is a lesser requirement than “proof beyond a reasonable doubt”, 

which requires that the trier of fact be close to certain of the truth of the matter asserted
96

, but 
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a stricter requirement than proof by “preponderance of the evidence”, which merely requires 

that the matter asserted seem more likely true than not.
97

 

103. Due to the good relations between the Government of Beristan and the Government of 

Opulentia it is inexplicable why Beristan did not inform and discuss those allegations with the 

Opulentian Government. This leads to the conclusion that Clause 4 of the JVA is not relevant 

in this case. Respondent was not entitled to rely on Clause 8 of the JVA. 
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B. Respondent violated applicable treaties and general international law 

104. Respondent has violated applicable treaties and general international law. Firstly, 

Respondent’s measures amount to an expropriation without compensation (I), secondly, 

Respondent breached its obligation to provide fair and equitable treatment (II), and thirdly, to 

avoid arbitrary and discriminatory treatment (III). 

I. Respondent violated the BIT by expropriating Claimant’s property 

105. Respondent’s measures, namely holding Claimant’s shares in Sat-Connect in an escrow 

account and securing all sites and facilities of the Sat-Connect project amounted to an 

expropriation of Claimant’s investments. Therefore, Respondent must furnish market value 

compensation in the amount of US$ 100 million. 

106. First, Article 1 of the BIT provides for Claimant’s affected property rights, intangible 

technical assets and know-how (1). Secondly, any kind of Respondent’s invasion, either direct 

or indirect, in Claimant’s investments is prohibited within Article 4(2) of the BIT (2), and 

finally the expropriation of Claimant’s property is unlawful (3). 

1. The Beristan-Opulentia BIT encompasses Claimant’s affected investments 

107. Article 1 of the BIT defines the term “investment”. The term means “any kind of property 

invested before or after the entry into force of the agreement”. 

108. Article 1(d) of the BIT specifically protects industrial designs and other intellectual and 

industrial property rights such as know-how, trade secrets, trade names and goodwill. It is 

generally asserted that expropriation may affect not only tangible property but also a broad 

range of intangible assets of economic value to an investor.
98

 Article 1(b) of the BIT 

specifically protects inter alia shares, debentures, equity holdings and any other negotiable 

instrument or document of credit. Thus, Claimant’s contributions of capital, research and 

development to the Sat-Connect project are protected under the BIT. 

2. Respondent’s measures amount to an indirect expropriation 

109. Respondent’s measures against Claimant constitute an indirect expropriation. One the one 

hand, Respondent took Claimant’s shares in Sat-Connect and, on the other hand, Respondent 

deprived Claimant’s intellectual property, which was brought into the project. 
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110. The term “expropriation” is broadly defined in the BIT. Article 4(2) of the BIT provides that 

investments “shall not be directly or indirectly nationalized, expropriated, requisitioned or 

subjected to any measures having similar effects in the territory of the other Contracting 

Party”. 

111. Expropriation is the taking or deprivation of property of foreign investors by a host state.
99

 

The notion of indirect expropriation is often defined with focus on “unreasonable 

interference”, the “prevention of enjoyment” or the “deprivation” of property rights.
100

 In the 

following, Claimant will demonstrate that Respondent’s measures result in a substantial 

deprivation (a), and Respondent cannot refer to a police power exception (b). 

a. Respondent’s measures constitute a substantial deprivation 

112. Respondent’s measures against Claimant constitute a substantial deprivation. The deprivation 

of property must be severe, fundamental or substantial and not ephemeral and analyzed case 

by case.
101

 

113. The first step to expropriate Claimant was undertaken by Respondent to hold Claimant’s 

minority share in the amount of 40% in escrow. Claimant, nor has access to the use of the 

shares and neither cannot exercise its shareholder rights. In the Eureko v. Poland case
102

, the 

investor had acquired a minority share in a privatized insurance company. A related 

agreement granted the investor the right to acquire further shares, however, this right was 

subsequently withdrawn by the state. The tribunal found that that the right to acquire further 

shares constituted “assets”, which were separately capable of expropriation.
103

 Here, Claimant 

as a minority shareholder was even deprived of all its shares. 

114. The fact that an investor is no longer in control of its business operation is consistently 

highlighted as the control requirement for a substantial deprivation.
104

 Moreover, the 

deprivation must be intense and enduring. Here, Claimant has no longt-control of Sat-Connect 

since its personnel left Beristan. In addition, the Beristian army has occupied the facilities of 
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Sat-Connect and Respondent expeditiously hired replacement personnel form the Beristian 

labor market. 

115. In Biloune v. Ghana a similar conduct of the host state was regarded as an indirect 

expropriation.
105

 The case concerned an investment of a Syrian national, in the form of the 

construction of a hotel in Ghana. After substantial progress had been made in the 

development of the site, government officials issued a stop work order on the basis of missing 

construction permits. The host state was held to have expropriated the investment de facto by 

physically arresting and deporting the investor. In conjunction with a stop work order and the 

demolition of part of the investment project, this was regarded as a constructive 

expropriation.
106

 

116. Furthermore, in Benvenuti v. Congo
107

, the tribunal held that the Congolese government had 

expropriated the foreign investor. This case concerned a joint venture between an Italian 

investor and the Congolese government creating a company. The government intervened the 

company by inter alia fixing maximum prices, and finally, the Congolese army occupied the 

head office. The tribunal concluded that the cumulative effect of this series of governmental 

acts amounted to a de facto expropriation.
108

 Especially the deployment of parts of the 

national army shows that the measures in the case at hand constitute a substantial deprivation. 

b. Respondent cannot refer to the police power exception 

117. Respondent cannot refer to the police power exception. Respondent must incur responsibility 

since the measures were not bona fide exercise of sovereign police powers, aimed not at the 

general welfare, and were neither proportional nor reasonable. International authorities 

recognize three categories of legitimate police power regulation: public order and morality; 

protection of human health and the environment; state taxation.
109

 

118. In the present case, Respondent refers to their national security and in particular to protect the 

state and its defense systems itself and to fulfill the duty towards Beristian citizens – the duty 

to protect them and to establish a reasonable level of security. 
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119. Respondent misjudges that this system is used for military and for civilian purposes as 

well.
110

 Moreover, questions have been raised about the suitability of the system for military 

purposes.
111

 A government defense analyst noted that there are more and more foreign laws 

compelling disclosure of encryption ciphers, keys, and pads to national security services.
112

 

These circumstances indicate that the military use was very uncertain. At the moment, not 

anybody is able to say whether this system is used by the military or not. 

120. Even if the leaked information is very important for the national security, Respondent’s 

measures are still disproportional and unreasonable. Respondent has decided for the most 

extreme measure. There are lots of other possibilities to cope with this situation. Respondent 

could have communicate and collaborate with the Government of Opulentia. In addition, 

Respondent could warn Claimant and announce to buyout Claimants interest if this happens 

again. Therefore, Respondent’s measures nor are proportional neither reasonable. 

3. The expropriation of Claimant’s property is unlawful 

121. The expropriation of Claimant’s property is unlawful since the circumstances do not fall 

under one of the four cases provided in Article 4 of the BIT, which would justify such an 

expropriation. The measure does not serve a public purpose or the national interest (a), it is 

not in conformity with all legal provisions and procedures (b), it is not taking place on a non-

discriminatory basis (c) and does not include immediate, full and effective compensation (d).  

a. Unsubstantiated assertions do not satisfy the public benefit requirement 

122. Article 4(2) of the BIT clarifies that foreign investments shall not be expropriated except in 

exceptional circumstances for the public benefit. Unsubstantiated assertions do not satisfy the 

public benefit requirement since “public benefit” requires that the exercise of the right is 

dependent on genuine public need and the exercise of good faith.
113

  

123. In Siemens v. Argentina
114

, the tribunal found that there was no evidence of a public purpose 

for a series of Argentine measures relating to a concession contract for the provision of 
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national identity cards because the measures were simply an exercise of public authority to 

reduce the costs of a contract.
115

 

124. Moreover, the national security is not concerned. The Beristian Government has failed to 

provide sufficient evidence to show why national security requires that the seconded 

personnel of Claimant must leave the project sites and the country. 

b. Respondent’s expropriation took place without due process of law 

125. Respondent ignored the due process of law requirement. According to Article 4(2) of the BIT, 

an expropriation must be in conformity with all legal provisions and procedures. 

126. The due process prerequisite is understood as a requirement to provide for a possibility to 

have the expropriation and, in particular, the determination of the amount of compensation 

reviewed by an independent body.
116

 In Goetz v. Burundi
117

, the tribunal characterized the due 

process as “to be internationally lawful, the measure must not only be supported by valid 

reasons, it must also been taken in accordance with a lawful procedure”.
118

  

127. Respondent’s expropriation happened without due process of law since no legal procedure 

took place within the two weeks before the expropriation date and the Beristian army 

enforced the law. On August 27, 2009, Beritech invoked the buyout clause and two weeks 

later, the Beristian army secured all sites and facilities of Sat-Connect. Eventually, on October 

19, 2009, Beritech has paid US$ 47 million into an escrow account. Claimant had no 

reasonable chance within a reasonable time to claim its legitimate rights and have its claims 

heard. 

c. Respondent’s expropriation was discriminatory 

128. Respondent treated Claimant in a discriminatory manner since Respondent removed 

Claimant’s personnel and hired workers only from the Beristian labor market.
119

 A 

discriminatory taking is one that singles out a particular person or group of people without a 
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reasonable basis.
120

 Thus, an expropriation that singles out aliens generally or particular aliens 

violates international law. 

129. In ADC v. Hungary, the tribunal found that in order for a discrimination to exist, particularly 

in an expropriation scenario, there must be different treatments of different parties.
121

 In the 

present case, the expelled personnel were only employees of Claimant Respondent moved 

expeditiously to hire replacement personnel form among individuals with relevant expertise in 

the Beristian labor market. Not only the instruction to leave the project site but also the 

deportation from Beristan constitutes a discriminatory treatment by Respondent. All these 

measures only affected Claimant.  

d. The compensation offered by Respondent is inadequate 

130. Even if the foregoing standards were satisfied, the expropriation is still unlawful since the 

compensation offered by Respondent does not satisfy Article 4(2) and (3) of the BIT. In the 

present case, the measures of Respondent are leading to a situation of winding-up the Sat-

Connect project. Therefore, Article 4(2) of the BIT is relevant since it states that the 

provisions of this Article shall also apply to income from an investment, and, in the event of 

winding-up, to the proceeds of liquidation. 

131. Article 4 of the BIT also provides the level of compensation which must be offered to the 

investor of the expropriated property. Article 4(2) of the BIT states that the compensation 

must be “immediate, full and effective”. This relates to the Hull formula, which states that an 

expropriation is unlawful without prompt, adequate and effective compensation.
122

 

132. Article 4 of the BIT provides even more details about the amount of compensation. According 

to Article 4(3) of the BIT the compensation shall be equivalent to the real market value of the 

investment. The real market value is to be calculated on the basis of a fair appraisal. The 

criteria are establishment's constitutive and distinctive elements as well as of the firm’s 

activities components and results.
123
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133. Several factors such as the tangible rights and intellectual and industrial rights determine the 

value of the investment in Sat-Connect. Beritech’s offered payment in the amount of US$ 47 

million covers only the former value of the enterprise. Especially know-how, patents and 

trade secrets constitute the value of Televative. Due to Claimant’s own significant efforts and 

the transfer of its advanced technology to Sat-Connect Respondent is obliged, including the 

value of the intellectual property, to pay US$ 100 million. 
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II. Respondent failed to provide fair and equitable treatment 

134. Respondent breached its obligation to provide fair and equitable treatment (“FET Standard”) 

to Claimant’s investments. Article 2(2) of the BIT provides that a host state “shall at all times 

ensure treatment in accordance with customary international law, including fair and equitable 

treatment” to the investor. In addition, the Preamble of the BIT emphasizes that both parties 

desire to “establish favorable conditions for improved economic co-operation between the 

two countries, and especially for investment by nationals”.  

135. In MTD v. Chile
124

, the tribunal found that the FET Standard should be understood to be 

treatment in an even-handed and just manner, conducive to fostering the promotion of foreign 

investment.
125

 The notion of “fair and equitable treatment” refers to a host state act with 

respect to the investor and its investment in a manner that comports with the normal business 

understanding of fairness.
126

  

136. The most commonly used standards to define fair and equitable treatment include factors 

as
127

: protection of the investors’ reasonable expectations (1); due process including non-

denial of justice (2); protection against arbitrariness and discrimination (3); consistency, 

predictability and transparency (4); and bad faith (5). Under each standard, Respondent has 

violated the duty to fair and equitable treatment. 

1. Respondent failed to provide protection of Claimant’s expectations 

137. Respondent failed to protect Claimant’s reasonable expectations by winding-up the joint 

venture and expelling Claimant’s personnel. Moreover, Respondent as a guarantor for 

Beritech’s obligations created legitimate expectations for Claimant’s investment. 

138. In the present case, Claimant expected at the time of the investment a permanent business 

relationship with Beritech. Due to the interruption of the joint venture, Claimant could not 

finish its business in Beristan. Claimant’s aim was to develop and to deploy a satellite 

network and accompanying terrestrial systems.
128
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139. A number of tribunals have stated that protected expectations must rest on the conditions, as 

they exist at the time of the investment.
129

 In LG&E v. Argentina
130

, the tribunal said with 

regard to the time component of the legitimate expectations that investor’s fair expectations 

are based on the conditions offered by the host state at the time of the investment.
131

 In Enron 

v. Argentina
132

 the tribunal noted that it was essential for the protection of legitimate 

expectations that they existed at the time of the investment and were part of the considerations 

of the investor to invest.
133

 This case concerned an investment of a foreign company in a 

major Argentinian company, which operated in the transportation and gas sector. Argentina 

had offered by means of the Argentine Gas Law, the Gas Decree and the Basic Rules of the 

License key tariff-related guarantees. 

140. This scenario is similar to the present case. The Government of Beristan has co-signed the 

JVA at the beginning of Claimant’s investment in October 2007. Respondent offered special 

conditions for the investment of Televative since Respondent appears as Beritech’s guarantor 

for its obligations. Thus, Claimant took these expectations into account to make the 

investment and it was its decisive criteria to invest in Beristan. 

141. Investor’s legitimate expectations are also based on the legal framework and on any 

undertakings and representations made explicitly or implicitly by the host state.
134

 The foreign 

investor expects the host state to act consistently, for example without arbitrarily revoking any 

preexisting decisions or permits issued by the state that were relied upon by the investor to 

assume its commitments as well as to plan and launch its commercial and business activities. 

The investor expects the state to use the legal instruments that govern the actions of the 

investor or the investment in conformity with the function usually assigned to such 

instruments, and not to deprive the investor of its investment without the required 

compensation.
135
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2. Arbitrariness and discrimination 

142. Respondent treated Claimant in an arbitrary and discriminatory manner. Discrimination 

against foreigners has been regarded as an important indicator of failure to grant fair and 

equitable treatment.
136

 

143. The tribunal in WasteManagement v. Mexico stated that fair and equitable treatment is 

breached if the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, discriminatory and 

exposes the Claimant to sectional or racial prejudice.
137

 

144. Unfair and inequitable treatment is a much wider conception, which may readily include 

administrative measures.
138

 Both concepts are closely connected with the idea of the rule of 

law. The FET Standard can be understood as “a rule of law standard that the legal systems of 

host states have to embrace as a standard for the treatment of foreign investors”.
139

 

145. Claimant’s expulsion from Sat-Connect was due to motives unrelated to Claimant’s 

performance of the JVA and the abusive exercise of Beritech’s rights under Clause 8 of the 

JVA was arbitrary. To instruct Claimant’s personnel to leave the Sat-Connect facilities and to 

hire replacement personnel from the Beristian labor market is discriminatory since it favors 

Beristian personnel. 

3. Consistency, predictability and transparency 

146. Respondent failed to provide a consistent, predictable and transparent legal and business 

framework as an element of the FET Standard. Transparency means that the legal framework 

for the investor’s operations is readily apparent and that any decisions affecting the investor 

can be traced to that legal framework.
140

 The case Bayindir v. Pakistan
141

 concerned a 

contract between a foreign investor and the Pakistan National Highway Authority (NHA) for 

the construction of a motorway. The NHA terminated the contract, while construction was 

under way, and entrusted the completion of the project to a local contractor. The tribunal 

found that the FET Standard had been violated. The obligation to maintain a stable 
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framework relates not only to the regulatory framework as such but also to the goals of the 

relevant policies and to administrative practices.
142

 

147. After the unlawful Buyout, Beritech served notice to hand over possession and to remove all 

seconded personnel from the project within 14 days. The short timeframe is unacceptable to 

satisfy Respondent’s claim. Even if Beritech’s deadline is adequate, it was unpredictable that 

Respondent sent its national army to secure all sites and facilities and to expel Claimant’s 

personnel from Beristan. 

4. Malice or bad faith 

148. Respondent acted in bad faith. Here, Claimant’s expulsion from Sat-Connect was the product 

of a deliberate conspiracy against Claimant. The expulsion due to false charges by 

government authorities was unlawful. 

149. In TECMED v. Mexico the tribunal found that the commitment of fair and equitable treatment 

is “an expression and part of the bona fide principle recognized in international law”.
143

 The 

tribunal in WasteManagement v. Mexico found that the obligation to act in good faith was a 

basic obligation under the FET Standard as contained in Article 1105 of the NAFTA.
144

 In 

particular, a deliberate conspiracy by government authorities to defeat the investment would 

violate this principle.
145

 

150. In Bayindir v. Pakistan, the investor claimed that its expulsion was based on local favoritism 

and on bad faith, since the reasons given by the government did not correspond to its actual 

motivation.
146

 The tribunal in its decision found that the allegedly unfair motives of 

expulsion, if proven, were capable of founding a fair and equitable treatment claim under the 

BIT.
147

 The condition of the foregoing case is similar to the present case. Thus, Respondent 

acted in malice and bad faith. 
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III. Respondent treated Claimant arbitrarily and discriminatorily 

151. Respondent treated Claimant in an arbitrary and discriminatory manner. Article 2(3) of the 

BIT provides that an investor shall not be subject to “unjustified or discriminatory measures”. 

1. Arbitrary treatment 

152. Respondent’s measures against Claimant are arbitrary since the expulsion of Claimant’s 

personnel concerned only Televative’s personnel. Claimant was not prepared and surprised 

about Respondent’s conduct. Furthermore, Respondent has willfully disregarded the due 

process of law by the unlawful expropriation of Claimant’s property. 

153. In Lauder v. Czech Republic, the tribunal refers to the notion of “arbitrary” as “depending on 

individual discretion” or “founded on prejudice or preference rather than on reason of fact”.
148

 

Another approach was applied in the ELSI case.
149

 One of the issues in dispute was whether 

the requisition of a foreign-owned factory by the local mayor was an arbitrary measure. The 

International Court of Justice had to apply the standard and found that arbitrariness is a willful 

disregarded of due process of law, and an act which shocks or at least surprises a sense of 

juridical propriety. 

154. Under the Lauder Standard, Respondent’s actions were solely based on unsubstantiated 

assertions and not on facts. In addition, Respondent’s actions to expel Claimant’s personnel 

were motivated by preference. Thus, Beritech was able to replace personnel form the Beristan 

labor market. 

2. Discriminatory treatment 

155. Respondent treated Claimant in a discriminatory manner since Respondent favored Beritech. 

Article 3(2) of the BIT provides in the pertinent part that a “Contracting Party shall not be less 

favourable that that accorded to similar activities connected with investments made by their 

own investors or by investors of any Third Country”. National treatment ensures that foreign 

investors will be treated no less favorably than similarly situated domestic investors. 

156. Claimant is not required to prove that Respondent intended to favor its nationals.
150

 The 

impact of the allegedly discriminatory measure on the investment is the determining factor.
151
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Additionally, Claimant is not required to prove that Respondent’s actions were a result of 

nationality-based discrimination.
152

 

157. Respondent has breached the national treatment clause since Televative and Beritech were in a 

comparable setting (a), Claimant was subject to differential treatment vis-à-vis Respondent’s 

nationals (b) and, there was no justification for the differential treatment (c). 

a. Beritech and Televative were in a comparable setting 

158. Televative and Beritech are in a relevant class of comparators since they are operating in the 

same business. To determine whether the foreign investor and the national investor are in a 

comparable setting, the same business sector is crucial.
153

 

159. Televative is a specialized enterprise in communications technology and a developer of new 

technologies in this field. Beritech is a telecommunications services provider in Beristan and 

is developing and deploying satellite technology. Thus, both enterprises are operating in the 

telecommunication sector. 

160. In Champion v. Egypt
154

, the claimants, two American companies, alleged Egypt to design 

and implement a program to eliminate the government’s debt of certain cotton producers who 

chose to sell their crop to the government rather than in the free market. The tribunal found 

that “comparable setting” means operating within the same business or economic sector.
155

 

This view was also applied in Pope&Talbot v. Canada
156

 and Myers v. Canada.
157

 In 

Occidental v. Ecuador, the tribunal interpreted “comparable setting” even more broadly, 

comparing enterprises that belonged to different economic sectors.
158
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b. Claimant was subject to differential treatment vis-à-vis Respondent’s company 

161. Respondent treated both firms in a different way. Claimant was treated less favorably than 

Beritech since only Claimant’s personnel was instructed to leave the project sites 

immediately. 

162. In Thunderbird v. Mexico the tribunal stated that a violation of the national treatment standard 

under NAFTA does not require the Claimant to show separately that the less favorable 

treatment was motivated by nationality. The fact of the less favorable treatment is enough.
159

 

c. There was no justification for the differential treatment 

163. Respondent has no justification for the different treatment of Claimant. Although most 

investment treaties do not explicitly say so, it is widely accepted that differentiations are 

justifiable if rational grounds are shown.
160

 

164. In Myers v. Canada, the tribunal found that the assessment of “like circumstances” must also 

take into account circumstances that would justify governmental regulations that treat them 

differently in order to protect the public interest.
161

 

165. But Respondent had no legitimate policy goal for the differential treatment. The attempted 

justification, by raising unsubstantiated national security concerns, is not sufficient for an 

unequal treatment. Summarizing, Respondent treated Claimant in an arbitrary and 

discriminatory manner. 
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C. Respondent is not entitled to rely on Article 9 of the BIT 

166. Respondent is not entitled to rely on the Essential Security Clause of the BIT as a defense to 

Claimant’s claims. Moreover, Respondent has the burden of prove that the exception applies 

and that the applicable criteria for invoking the exception are satisfied.
162

 By relying on the 

essential security provision, Respondent tries to evade its obligations under the BIT. 

167. First, the essential security provision in the BIT is not self-judging (I). Secondly, even if the 

provision is self-judging, the legal prerequisites under the BIT and under customary 

international law are not fulfilled (II). 

I. The essential security clause is not self-judging 

168. The essential security clause is not self-judging since this would contradict the sense and 

purpose of this clause and the treaty. “Self-judging” means that a state is the sole arbiter of 

whether the exception applies and can be invoked.
163

 Basically, the BIT is designed to 

promote and protect the investment and investor and not to enable the host state an escape 

route from the obligations under the BIT. 

169. Although Article 9 Nr.2 of the BIT provides that “applying measures that it considers 

necessary for the fulfillment of its obligations”, however, it must be interpreted in the light of 

the treaty. If Respondent is allowed to determine whether the national security is concerned or 

not would lead to a legal uncertainty between the host state and the investor. The term 

“essential security” is an inexact legal concept. Thus, it is unpredictable and not transparent 

for Claimant to assess whether and under which circumstances Respondent invokes the 

essential security clause. The contracting parties have not intended to settle such a unilateral 

and vague essential security provision. 

170. The exception is another treaty provision that should be interpreted in accordance with its 

terms, its context and in the light of the object and purpose of the treaty.
164

 Even if the 

security exception were self-judging, Respondent would still have to act in good faith.
165

 In 
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LG&E v. Argentina, the tribunal suggested that a good faith review is not significantly 

different from a substantive analysis as to whether the state has complied with the 

requirements of the exception.
166

 

171. Respondent, by invoking the essential security clause acts in bad faith since it tries to elude 

international and contractual obligations. In the case at hand, Respondent does not want to 

pay market-based prices, however, now it has all of Claimant’s contributions of capital, 

research and development to the Sat-Connect project. 

II. The legal prerequisites of invoking essential security are not fulfilled 

172. The legal prerequisites of essential security are neither under Article 9 Nr.2 of the BIT 

fulfilled since Respondent’s measures are not comprised for the scope of the security 

exception (1) and nor the state of necessity requirements of customary international law are 

fulfilled (2). 

1. Respondent’s measures are not comprised for the scope of the security exception 

173. Article 9 Nr.2 of the BIT provides that measures should be applied with respect to “the 

maintenance or restoration of international peace or security” and “the protection of its own 

essential security”. 

174. In the present case, there is no situation with the highest degree of public disorder or a deep 

crisis of an economic, social and political nature. In fact Respondent refers to an article, 

which was published in a Beristian newspaper. Beside this article and rumors in the Beristian 

military circles there is no other evidence for these allegations.
167

 The quoted government 

defense analyst spoke off the record and indicated that there have been leaks concerning Sat-

Connect. This interview cannot be seen as a reliable source for invoking the essential security 

clause. 

175. “Essential state interest” must be a vital interest, such as political or economic survival, the 

continued functioning of its essential services, maintenance of internal peace or the survival 

of a sector of its population.
168
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176. In addition, several tribunals have suggested that exceptions to international investment 

agreement obligations should be interpreted narrowly and that this is consistent with the 

investment promotion and protection purpose.
169

 In Enron v. Argentina, the tribunal found 

that a broad interpretation would result in an “escape route from the obligations defined 

cannot be easily reconciled with that object and purpose”.
170

 Thus, a restrictive interpretation 

of any such alternative is mandatory. 

177. In LG&E v. Argentina the tribunal found that Argentina was in a crisis constituting “the 

highest degree of public disorder”, threatening “total collapse of the government and the 

Argentine State” and necessitating the enactment of measures to maintain public order and to 

protect essential security interests.
171

 This precisely shows the high requirements to invoke 

essential security concerns. 

2. The state of necessity requirements are not fulfilled 

178. Beyond its treaty obligations, Respondent is not entitled to refer to state of necessity under 

customary international law. Again, unsubstantiated assertions due to an article of a Beristian 

newspaper with no further evidence cannot put forward as a reason to invoke the state of 

necessity. Moreover, questions have been raised about the suitability of the system for 

military purposes.
172

 In the present case the national security is not threatened. 

179. The term “necessity” is used to denote those exceptional cases where the only way a state can 

safeguard an essential interest threatened by a grave and imminent peril is, for the time being, 

not to perform some other international obligation of lesser weight or urgency.
173

 Generally, 

necessity will only rarely be available to excuse non-performance of an obligation and be 

subject to strict limitations to safeguard against possible abuse.
174

 

180. Article 25 of the ILC Articles codifies that necessity may not be invoked by a state as a 

ground for precluding the wrongfulness of an act not in conformity with an international 

obligation of that state. Article 25 gives two exemptions for invoking necessity. First, if this is 
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the only way for the state to safeguard an essential interest against a grave and imminent peril 

and secondly, if the act does not seriously impair an essential interest of the state or states 

towards which the obligation exists, or of the international community as a whole. Thus, the 

ILC Articles set restrictive conditions to account for the admissibility of the necessity 

exception. As stated above, any type of grave perils or economic crises does not threaten 

Respondent. 

 

CONCLUSION ON MERITS OF THE CLAIM 

181. For the foregoing reasons, Respondent has breached its international obligations to refrain 

from expropriation without compensation, to provide fair and equitable treatment and to avoid 

arbitrary and discriminatory treatment and is not entitled to rely on the essential security 

clause. 
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PART THREE: RELIEF REQUESTED 

 

In light of the submissions made above, and reserving the right to further develop and expand 

its submissions in view of Respondent’s subsequent written and oral submissions, Claimant 

respectfully asks this Tribunal to find: 

(1) that this Tribunal has jurisdiction over this dispute; 

(2) that Respondent violated its obligations under Article 2, Article 3 and Article 4 and is not 

entitled to rely on Article 9 of the Beristan-Opulentia BIT; 

(3) and that this arbitration should proceed forthwith to the “quantification of damages” 

phase. 

 

RESPECTFULLY SUBMITTED ON AUGUST 31, 2010 BY 
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