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STATEMENT OF FACTS 

Treaties entered into by Beristan and Opulentia 

 

1. The Government of the Republic of Beristan (hereinafter referred as to „Respondent‖) and 

the Government of the United Federation of Opulentia entered into a treaty concerning the 

reciprocal encouragement and protection of investment on 20 March 1996.
1
 The BIT became 

effective on 1 January 1997.
2
 

 

2. Beristan and Opulentia are ICSID Contracting States and have both ratified the Convention 

on the Settlement of Investment Disputes between States and Nationals of Other States.
3
  

 

3. Both Beristan and Opulentia are parties to the Vienna Convention on the Law of Treaties.
4
 

 

Corporate entities involved 

 

4. Televative Inc. (hereinafter referred to as ―Claimant‖) is a privately held company that was 

incorporated in Opulentia on 30 January 1995. Televative is a leading developer of new 

communications technologies and systems.
5
 

 

5. Beritech S.A. (―Beritech‖) is a company which was established by Respondent in March 

2007. Respondent owns a 75% interest in Beritech. The remaining 25% belongs to a small 

group of wealthy Beristian investors, who have close ties to Respondent.
6
 

 

6. Sat-Connect S.A. (hereinafter referred to as Sat-Connect) is a joint venture company 

established by agreement of Beritech and Claimant on 18 October 2007. The joint venture 

agreement between Beristan and Claimant was co-signed by Respondent as guarantor
7
 of 

Beritech's obligations. Sat-Connect's corporate offices are located in Beristan.
8
  Claimant 

owns a 40% minority share in Sat-Connect and has the right to appoint 4 directors on its 

                                                 

1
 Annex 1 

2
 Response to request no. 174. 

3
 Uncontested Facts, para. 15. 

2
 Response to request no. 174. 

3
 Uncontested Facts, para. 15. 

4
 Uncontested Facts, para. 15. 

5
 Uncontested Facts, para. 1. 

6
 Uncontested Facts, para. 2. 

7
 Response to request no.153. 

8
 Uncontested Facts, para. 3. 
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board. Beritech owns 60% majority stake and appoints 5 directors. The presence of 6 directors 

is required for quorum.
9
 The Minister of Telecommunications of Beristan is a member of the 

board of directors of Beritech.
10

 

 

The Events that have led to the present dispute 

 

7. On 18 October 2007
11

 Claimant jointly with a young company Beritech
12

 set out to realize 

a very ambitious project. Their aim was to develop and deploy a satellite telecommunication 

network that would provide services for almost one-fifth of the world's surface.
13

  

 

8. Claimant was by that time a successful enterprise already operating for 12 years, a leading 

developer of new technology in satellite communication.
14

 Beritech was a newly established 

state-owned company.
15

 

 

9. Claimant's total monetary investment in the Sat-Connect project stands at US $47 million.
16

 

 

10. After almost two years of Claimant's engagement in the project, on 27 August 2009, at a 

Sat-Connect board meeting, Beritech terminated the cooperation abruptly invoking Clause 8 

of the JV Agreement to compel a buyout of Claimant's interest in the Sat-Connect project.
17

 

 

 11. There was no quorum during the voting
18

 for Sat-Connect's support for the decision. 

 

12. On 28 August 2009 Beritech served notice on Claimant requiring the latter to hand over 

possession of all Sat-Connect site, facilities and equipment within 14 days and to remove all 

the seconded personnel from the project.
19

 

 

                                                 

9
 Uncontested facts, para. 4. 

10
 Response to request no.135. 

11
 Uncontested facts, para. 3. 

12
 Uncontested facts, para. 2. 

13
 Uncontested facts, para. 5. 

14
 Uncontested facts, para. 1. 

15
 Uncontested facts, para. 2. 

16
 Uncontested facts, para. 12. 

17
 Uncontested facts, para. 10. 

18
 Uncontested facts, para. 10. 

19
 Uncontested facts, para. 10. 
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13. Claimant's personnel were expelled
20

 from Respondent's territory on the basis of an 

executive order
21

 issued by Respondent. The Executive order could not be appealed.
22

 

Respondent's army participated in Claimant's expulsion from the country.
23

 

 

14. The sole basis for the buyout were rumors
24

 and unconfirmed allegations aimed at 

Claimant and its host state passed by one of the highly placed Respondent's officials in one of 

the Beristian newspapers.
25

 

 

15. On September 12, 2009, on the morrow of Claimant's expulsion
26

, Claimant submitted a 

written notice to Respondent of a dispute under the BIT, in which Claimant notified 

Respondent their desire to settle amicably, an failing that, to proceed with arbitration pursuant 

to Article 11 of the BIT.
27

 

 

16. On October 19, 2009 Beritech filed a request for arbitration against Televative under the 

dispute settlement clause of the JV Agreement. 

 

17. On October 28, 2009, Claimant requested arbitration in accordance with ICSID's Rules of 

Procedure and notified Respondent.
28

  

 

18. On November 2009, the ICSID Secretary General registered this dispute for arbitration.
29

 

ARGUMENTS 

JURISDICTION 

1. Preliminary matters 

 

1.1. Jurisdiction under the ICSID Convention 

 

19. Article 25(1) of the ICSID Convention provides for ICSID jurisdiction over 

                                                 

20
 Response to request no.160. 

21
 Response to request no.155. 

22
 Response to request no.228. 

23
 Uncontested facts, para.11. 

24
 Response to request no.231. 

25
 Uncontested facts, para.8. 

26
 Uncontested facts, para.11. 

27
 Response to request no.133. 

28
 Uncontested facts, para. 14. 

29
 Uncontested facts, para. 16. 
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―any legal dispute arising directly out of an investment, between a Contracting 

State... and a national of another Contracting State, which the parties to the 

dispute consent in writing to submit to the Centre.‖ 

 

1.1.1. The existence of a legal dispute 

 

20. This dispute concerns Beristan's (Respondent) violations of its obligations under the 

Beristan-Opulentia BIT towards Televative's (Claimant) investment in Sat-Connect, a joint-

venture incorporated in Beristan, in which in Claimant owns a minority stake of 40%.
30

 

 

1.1.2. Ratione personae and temporis under the ICSID Convention 

  

21. Both parties satisfy the standing requirements of Article 25(1). Beristan (Respondent) and 

Opulentia are Contracting States to the ICSID Convention. Televative (Claimant) is a national 

of Opulentia by virtue of incorporation
31

 in Opulentia on 30 January 1995.
32

  

 

1.1.3. Consent of the Parties 

 

22. The parties consented to arbitration before the Tribunal . Respondent expressed its consent 

to ISCID arbitration in Article 11 of Beristan-Opulentia BIT of 20 March 1996 and Claimant 

submitted the dispute for settlement in writing, to the ICSID on October 28, 2009. Under 

Article 11(2)a of BIT, taken together, these constitute written consent of the parties to the 

dispute for purposes of Chapter II of the ICSID Convention.
33

 

 

1.2.1. The existence of a protected investment under the BIT 

 

23. Claimant effected an investment under the terms of the Beristan-Opulentia BIT because it 

has invested its property
34

 in a joint-venture company (Sat-Connect) established in the 

territory of Beristan in conformity with its laws and regulations.
35

 

                                                 

30
 Uncontested facts, para. 4. 

31
 Tokios Tokeles, para. 70. 

32
 Uncontested facts, para. 1. 

33
 BIT, Article 11(2)a. 

34
 BIT, Article 1. 

35
 BIT, Article 1. 
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1.2.2. Claimant is an investor under the BIT 

 

24. Televative is an investor under Articles 1.2 and 1.4 of the Beristan-Opulentia BIT because 

it effected an investment in the territory of Beristan; and because it is a legal person and a 

national of Opulentia through its incorporation in Opulentia.
36

  

 

2. The Tribunal has jurisdiction in view of Clause 17 (Dispute Settlement) of the JV 

Agreement 

 

2.1. Clause 17 of the JV Agreement cannot divest the Tribunal of jurisdiction in the 

present dispute 

 

25. As it has been noted by international Tribunals claims under the BIT are distinct from 

contractual claims in that they involve different parties, different cause of action and are 

altogether enshrined in different legal systems – claims under the BIT are pertinent to the 

international law plane while contractual claims are governed by the law of the contract.
37

  

 

26. Clause 17 is a forum-selection provision of the JV Agreement (Clause 17) between 

Claimant and its JV partner Beritech. The JV Agreement as a commercial contract is governed 

by the municipal law. Despite Beritech's numerous affiliations with the State of Beristan, 

under the laws of Beristan Beritech remains a separate entity with a distinct legal personality.  

 

27. Clause 17 cannot preclude Claimant's recourse to this Tribunal on the facts presented 

because in the present dispute Claimant asks the Tribunal to evaluate whether the state of 

Beristan violated its BIT obligations vis-a-vis Claimant and its host state Opulentia on the 

international plane. The claims filed by Claimant against Respondent are thus distinct from 

contractual claims because: (1) they involve different parties; (2) they involve a different 

cause of action. 

 

                                                 

36
 Uncontested facts, para. 1. 

37
 Noble Ventures, para. 53. 
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2.1.1. There is no identity of parties 

 

28. The JV Agreement regulates relations between Claimant and Beritech S.A., a state-owned 

company with separate legal personality.
38

 Clause 17 as a purely procedural provision of the 

JV Agreement is applicable only in disputes between Televative and Beritech. The Claim that 

Claimant puts before the Tribunal in the present case involves a dispute with a different party, 

namely the state of Beristan.  

 

2.1.2. There is no identity of the cause of action 

 

29. The dispute Claimant puts before the Tribunal rests on the violations of BIT not on the 

violations of the underlying contract. Clause 17 involves a purely contractual cause of action 

and is governed by the municipal law and as such cannot affect Claimant's international 

claims under the BIT. It is necessary to emphasis at this point that Claimant's contractual 

claims under the JV Agreement against Beritech are not coextensive with Televative's overall 

grievance against the state of Beristan under the BIT cause of action and could never 

constitute a satisfactory remedy for the Claimant.  

 

2.1.3 Interpretation of the exclusive forum selection provisions in contracts by the 

Tribunals 

 

30. In the Compania, where a similar exclusive forum-selection provision appeared in a 

concession contract between Argentina and a French investor CGE the Tribunal held that the 

provision did not divest this Tribunal of jurisdiction.
39

 This ruling was later upheld in the 

Annulment decision which stated: 

 

―Article 16 (4) of the Concession Contract – which provides that „for purposes of 

interpretation and applicaiton of this Contract the parties submit themselves to the 

exclusive jurisdiction of the contentious Administrative Tribunals of Tucuman‖ - 

does not and indeed could not, exclude the jurisdiction of the Tribunal under the 

BIT. Claimant's claims „are not subject to the jurisdiction of the contentious 

administrative tribunals of Tucuman, if only because, ex hypothesi, those claims 

are not based on the Concession Contract but allege a cause of action under the 

                                                 

38
 Uncontested facts, para. 2. 

39
 Compania, para. 53. 
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BIT‖
40

  

This ruling stays in line with other prominent cases decided by the Tribunal.
41

  

 

31. Recent case law also points to dangers that a different interpretation of exclusive forum 

provision in a state contract might have on the protection of investments: 

 

―if generally applied, would make it possible for governments to avoid their treaty 

obligations as regards important matters such as expropriation by the simple 

expedient of inserting clauses in their contracts that vitiated the right to 

international arbitration, thereby effectively rendering the arbitration provisions of 

a bilateral investment treaty a nullity. This would seem inconsistent with a state's 

basic obligation under international law to implement its treaty obligations in 

good faith.‖
42

 

 

32. Claimant submits that its international claims cannot be misrepresented as contractual 

claims only because certain elements of the investment dispute also involve breaches of 

contract. Claimant's stance is supported by case law. For instance in the Noble Ventures, the 

Tribunal noted that: 

 

―...inasmuch as a breach of contract at the municipal level creates at the same time 

the violation of one of the principles existing either in customary international law 

or in treaty law applicable between the host State and the State of the nationality 

of the investor, it will give rise to the international responsibility of the host State. 

But that responsibility will co–exist with the responsibility created in municipal 

law and each of them will remain valid independently of the other, a situation that 

further reflects the respective autonomy of the two legal systems (municipal and 

international) each one with regard to the other.‖
43

 

 

33. The above considerations show that clause 17 of the JV Agreement cannot be deemed to 

prevent investor from proceeding under the ICSID Convention against the state of Beristan on 

a claim charging Beristan with a violation of the Beristan-Opulentia BIT.  

 

2.2. Claimant is also not required to exhaust the local remedies  

 

34. In the present case, it undisputable that Claimant was deprived of its 

property by virtue of implementing the executive order issued by 

                                                 

40
 Compania Annulment, para. 14(d) referring to Compania, paras. 53-54. 

41
 TSA, para. 58. 

42
 TSA, para. 63. 

43
 Noble Ventures, para. 53. 
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Respondent (Response to request No. 139). The aforementioned measure had 

expropriative character and furthermore could not be appealed. (Response 

to Request 228). This circumstances sufficiently demonstrate that the 

present claim is objectively within the jurisdiction of ICSID. Notwithstanding the terms of 

clause 17 of the JV Agreement, Claimant is not obliged by the BIT to pursue a domestic 

judicial remedy prior to bringing a treaty claim against Beristan because: (1) In accordance 

with article 26 of the ICSID Convention provides that once a party has agreed to arbitration 

under the ICSID Convention it is exclusive if not qualified; (2) Beristan did not qualify its 

consent under article 26. 

 

2.2.1. Consent to arbitration under the ICSID Convention makes it exclusive if not 

qualified 

 

35. Article 26 of the ICSID Convention provides: 

 

―Consent of the parties to arbitration under this Convention shall, unless otherwise 

stated, be deemed consent to such arbitration to the exclusion of any other 

remedy. A Contracting State may require the exhaustion of local administrative or 

judicial remedies as a condition of its consent to arbitration under this 

Convention.‖
44

 

 

36. The Tribunal has interpreted this provision in the Maffezini: 

 

The language of Article 26 makes clear that unless a Contracting State has 

conditioned its consent to ICSID arbitration on the prior exhaustion of domestic 

remedies, no such requirement will be applicable. Article 26 thus reverses the 

traditional international law rule, which implies the exhaustion requirement unless 

it is expressly or implicitly waived.
45

 

 

37. A similar conclusion was reached by the Tribunal in the Compania in which Argentina 

objected to the Tribunal's jurisdiction by invoking the principle of the exhaustion of local 

remedies: 

 

―A Contracting State may qualify its consent by requiring, as a pre–condition to 

arbitration, ―the exhaustion of local administrative or judicial remedies‖. 

                                                 

44 
ICSID

 
Convention, Article 26. 

45
 Maffezini, para. 22. 
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Argentina did not impose such a pre–condition when it agreed to Article 8 of the 

BIT. Accordingly it is common ground (and the Tribunal so held) that the 

exhaustion of local remedies rule does not apply to claims under the BIT.‖
46

 

 

2.2.2. Beristan did not qualify its consent to arbitration under the ICSID Convention 

 

38. In the Maffezini the considerations of the Tribunal in assessing whether Spain conditioned 

its consent on the Center's jurisdiction and Tribunal's competence on the prior exhaustion of 

local remedies concerned (1) the existence of treaty reservation to article 26; (2) the existence 

of such requirement in the BIT. Neither of these methods of consent qualification was 

employed in the present case by Beristan. It did not make any reservations to the ICSID 

Convention; and Article 11 of the Beristan-Opulentia BIT (Settlement of Disputes) offers to 

the investor a choice, at his own discretion, out of one three available fora including 

arbitration under the ICSID Convention, which Claimant has accepted by requesting 

arbitration in accordance with ICSID's Rules of Procedure for the Institution of Conciliation 

and arbitration Proceedings and notified the Government of Beristan on October 28, 2009.
47

 

 

2.3. Failure to observe the waiting period provided for in the BIT does not bar 

jurisdiction  

 

39. At this point it is also necessary to address the issue of the significance of the non-

observance by Claimant the six-months waiting period provided for in the dispute settlement 

clause of the BIT. Here, Claimant asks the Tribunal to follow the case-law categorizing the 

cooling-off period as a procedural stipulation and not a bar to jurisdiction.
48

 The observance 

or non-observance of the waiting period might become significant if the possibility of the 

recourse to the Tribunal depended on it. Since, as it was discussed above in points 2.2.1. and 

2.2.2., there is no identity of the parties or the cause of action of the proceedings on the 

international and municipal plane, the issue of lis pendens or res judicata do not arise. Thus 

the failure to observe the waiting period provided for in the BIT does not have any bearing on 

the dispute before the municipal courts and therefore can be treated as purely instructional in 

line with the past rulings of the Tribunal.  

 

                                                 

46
 Compania Annulment, para. 52. 

47
 Uncontested facts, para. 14. 

48
 Bayindir; Ethyl Corp; Lauder; SGS v Pakistan. 
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3. The Tribunal has jurisdiction over Claimant's contract-based claims arising under 

the JV Agreement by virtue of Article 10 of the Beristan-Opulentia BIT 

 

3.1. Article 10 of the Beristan-Opulentia BIT is an umbrella clause conferring to the 

Tribunal jurisdiction over claims based on contract with the State 

 

40. Claimant contends that by virtue of Article 10 of the Beristan-Opulentia BIT Respondent 

in its sovereign right has embraced its contractual obligations as protected under the BIT 

cause of action. 

 

41. Article 10 of the Beristan-Opulentia BIT stipulates: 

 

―Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to investments in its territory by investors 

of the other contracting Party.‖
49

 

 

42. Article 31 of the Vienna Convention on the Law of Treaties sets the basic interpretation 

rule in international law, namely that: 

 

„A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose.‖
50

  

 

43. Another generally accepted principle of international law is that a Treaty should be 

interpreted so as to give effective meaning to its provisions.
51

 This principle was also 

acknowledged by investment tribunals. For instance, in the Eureko, the Tribunal noted that: 

 

―It is a cardinal rule of the interpretation of treaties that each and every operative 

clause of a treaty is to be interpreted as meaningful rather than meaningless. It is 

equally well established in the jurisprudence of international law, particularly that 

of the permanent court of International Justice and the International Court of 

Justice, that treaties, and hence their clauses, are to be interpreted so as to render 

them effective rather than ineffective.‖
52

 

 

                                                 

49
 BIT, Article 10. 

50
 VCLT, Article 31(1). 

51
 McLachlan, Shore and Weiniger, p. 106.  

52
 Eureko, para. 248. 
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44. Claimant submits that in the light of the treaty interpretation rules of international law 

article 10 of BIT cannot be interpreted as a provision ensuring the observance of obligations 

already mentioned in the previous articles of the BIT and that it has to mean something in 

itself
53

 because otherwise it would be superfluous, which is to be avoided. 

 

45. The purpose of the Beristan-Opulentia BIT is the encouragement and reciprocal protection 

of investments. Taking that into account, there is no reason to limit the phrase 'any 

obligations' only to treaty obligations. A state can assume both (1) treaty obligations; and (2) 

contractual obligations. In the present case Beristan assumed treaty obligations in the BIT but 

it has also assumed contractual obligations as a guarantor of the JV Agreement. The 

Government of Beristan has co-signed the JV Agreement as guarantor of Beritech’s 

obligations.
54

 These are all Beristan's obligations assumed in his own name and right. Direct 

breaches of BIT are undoubtedly subject to the Tribunal's jurisdiction. However breaches of 

guarantee contract – by virtue of art. 10 BIT are also subjected to the Tribunal's jurisdiction. 

By virtue of the same analysis, the phrase 'with respect to investments' should also be 

understood to include both treaty and contractual obligations. 

 

3.2 The acts of Beristian Government are attributable to Beristan for the purposes of 

international responsibility 

 

46. The umbrella clause refers to the obligations of the Contracting Party to the BIT, therefore 

it has to be born in mind what obligations can be attributed to the state. It is generally 

recognized in international law that under certain conditions the acts of state organs or private 

parties may be attributed to the state. Article 4 of DASR provides that „The conduct of any 

State organ shall be considered an act of that State under international law, whether the organ 

Exercises legislative, executive, judicial or any other functions.‖
55

 In the light of the above 

the Tribunal has the right to assess the actions and omissions of Beristan state organs like the 

government of Beristan, Civil Works Force or for instance the authorities responsible for the 

issuance of the executive order in view of the international obligations of Beristan to 

Claimant. State may even be responsible for the effects of the conduct of private parties, if it 

                                                 

53
 Eureko, para. 249. 

54
 Uncontested facts, para. 3. 

55
 DASR, Article 4. 
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failed to take necessary measures to prevent those effects‖
56

 This rule was endorsed in the 

Tehran.
57

  

 

47. In the Compania the Tribunal distinguished between claims „based directly on alleged 

actions or failure to act of the Argentine Republic‖
58

 and those that „rely.. upon the principle 

of attribution‖
59

 and decided it has jurisdiction over both: 

 

―In this case CGE contends that the Argentine Republic itself violated its 

obligations under the BIT by virtue of the attribution to that central government of 

the acts of the Province of Tucumán. Claimants' request for relief is thus not based 

on a breach of the terms of the Concession Contract. For this reason, the Tribunal 

finds that its jurisdiction under the ICSID Convention is not, as the Argentine 

Republic argues, precluded by the requirement of Article 8 of the BIT that the 

dispute be between the French investor and the Argentine Republic. The Tribunal 

also concludes that it has jurisdiction over those claims of CGE that are based 

directly on alleged actions or failures to act of the Argentine Republic itself and 

that do not rely in any respect upon the principle of attribution.‖
60

 

 

48. It might be argued by Respondent that commercial conduct of a state for the purposes of 

state responsibility is not to be confused with its governmental conduct. This argument was 

also raised by Romania in the Noble Ventures. The Tribunal addressed Romania's argument 

that commercial conduct of a state is not attributable for the purposes of international 

responsibility
61

 by noting that the distinction between a state's commercial and governmental 

acts is unmotivated within the context of state responsibility:  

 

―The distinction plays an important role in the field of sovereign immunity when 

one comes to the question of whether a State can claim immunity before the 

courts of another State. However, in the context of responsibility, it is difficult to 

see why commercial acts, so called acta iure gestionis, should by definition not be 

attributable while governmental acts, so called acta iure imperii, should be 

attributable. The ILC–Draft does not maintain or support such a distinction.‖
62

 

 

49. Thus Claimant submits that the conduct of the government of Beristan both in its 

governmental and commercial activity is attributable to Beristan for purposes of international 

                                                 

56
 DASR, Chapter II Attribution of Conduct to a State, Commentary (4), page 39. 

57
 Tehran, para 56. 

58
 Compania, para 50 

59 
Compania, para. 50. 

60
 Compania, para. 50. 

61
 Noble Ventures, para. 82. 

62
 Noble Ventures, para. 82. 
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state responsibility under a BIT cause of action, such as is the subject of cognition of the 

Tribunal in the present case. 

 

3.3 . Contract-based claims arising under the JV Agreement encompass claims that are 

attributable to the government as a guarantor and as a shareholder 

 

50. Claimant contends that the obligations arising under the JV Agreement for Respondent 

operate on two different levels. Beristan is responsible under the Article 10 of the BIT and as 

a co-signor of the JV Agreement for Beritech's breach of contract. The obligation was 

assumed by Beritech, but since it is a state owned company, in fact controlled by Beristian 

government, who owns 75%
63

 interest in the company its obligations can be attributed to 

Beristan. Beristan through its shell company Beritech is undoubtedly liable for a breach of 

contract on the municipal law plane, however because of art. 10 BIT Claimant is granted 

additional protection by the State as an international person. The State as an international 

person assumes an obligation under the BIT to guarantee the observance of any obligation it 

has assumed with regard to investments in its territory – which means obligations of the 

state on all planes: international as well as private – under international or private law.  

  

51. It true that usually not all the breaches of contract with a state would qualify as breaches 

of BIT. However, in the present case breaches of contract amount to breaches of BIT by virtue 

of article 10 of BIT. This is in line with what the Tribunal held in Noble Ventures. It said there 

that although usually a breach of state contract does not automatically constitute a breach of 

treaty: 

 

―where the acts of a governmental agency are to be attributed to the State for the 

purposes of applying an umbrella clause, such as Art. II(2)(c) of the BIT, breaches 

of a contract into which the State has entered are capable of constituting a breach 

of international law by virtue of the breach of the umbrella clause.‖
64

 

 

52. Thus, when it comes to the contract-based claims. The contractual obligations were 

established by Beristan itself (guarantee) and through a legal person remaining under its 

factual control (Beritech) on the private law plane but the responsibility of the state arose on 

the international law plane under Article 10 of the BIT. The responsibility was voluntary 

                                                 

63
 Uncontested facts, para. 2. 

64
 Noble Ventures, para. 82. 
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assumed by Beristan in its own name and sovereign right. Claimant was facing an alternative: 

(a) he might either seek relief on the private plane and engage in litigation with Beritech; or 

(b) it could seek relief from the State on the international plane by virtue of Article 10 of the 

BIT. In most disputes concerning the JV Agreement municipal litigation would be sufficient. 

However, this dispute concerns the termination of investment altogether while Respondent's 

conduct invokes grave concerns about its arbitrariness. In view of the above, Claimant 

submits that it is within the Tribunal's competence to examine whether the actions of the 

Beristian Government in breach of the JV Agreement amount to violations of BIT by virtue of 

Article 10 of the BIT.  

 

CONCLUSION ON JURISDICTION 

53. Claimant respectfully submits that contractual forum exclusion stipulations such as the 

dispute settlement clause of the JV Agreement may not limit the State's responsibility for 

internationally wrongful acts. On the other hand, States in their sovereign right may grant 

their contractual obligations additional protection under the BIT by virtue of so called 

'umbrella clauses' such as Article 10 of the Beristan-Opulentia BIT. Claimant submits that in 

spite of the fact that some of its claims are contract-based, in respect of the alleged violations 

of the BIT Claimant's only remedies are those provided for in the BIT itself. The Tribunal has 

been presented with facts that on their face could amount to a violation of the BIT by the 

Respondent and it is for the Tribunal to decide whether they indeed constitute such a 

violation.  

 

MERITS OF THE DISPUTE 

1.Respondent materially breached the JV Agreement by preventing Claimant from 

completing its contractual duties and improperly invoking Clause 8 (Buyout) of the JV 

Agreement. 

 

1.1 Beristan corporate law governing board meetings was violated and - as a result - the 

decision of the board of directors of a Sat-Connect issued regarding buyout is null and 

void. 

 

54. In order to evaluate whether the Buyout clause was invoked properly, the corporate laws 

and regulations of Beristan must be discussed. Claimant submits that due to the violations of 



15 

 

Beristan company law that occurred in the instant case, the decision of board of directors of a 

Sat-Connect regarding buyout is null and void.  

 

1.1.1 The directors were not informed about the agenda for the meeting on 27 Aug 2009. 

 

55. It is uncontested that Beristan Law requires 24 hours prior notice for all board meetings
65

. 

For that reason, it should be assessed whether the directors of Sat-Connect were properly 

informed about agenda for the board meeting of 27 August 2009. 

 

56. Firstly, it is Claimant's contention that the directors were not served the agenda for the 

board meeting of 27 August 2009. The following agenda was neither presented on the board 

meeting of 21 August 2009 nor the directors were served between 21 August 2009 and 26 

August 2009
66

. 

 

57. Secondly, the presence of all directors
67

 at the board meeting of 21 August 2009 does not 

fulfill the requirement of the prior notice. It is known that 

 

„The minutes from the August 21, 2009 meeting of the board of directors reflect 

that the chairman of the board made a presentation concerning the August 12th 

article in The Beristan Times, that one director raised the potential relevance of 

clause 8 of the JV Agreement, and that there was discussion among those 

present.‖
68

 

 

58. According to corporate law of Beristan, „[t]he chairman presides over board of director 

meetings and may set the agenda for meetings‖
69

. The minutes of meeting of 21 August 2009 

give no information about presenting the agenda for the following meeting.  

 

59. The discussion of potential relevance of Buyout clause cannot be compared to setting the 

agenda. Even though the directors were aware of rumors concerning the leak and – in 

consequence – the potential relevance of Buyout clause, the duty to inform about agenda was 

broken. Even though the aforesaid violation occurred, it does not per se make the decision 

                                                 

65
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67
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null and void. However, the violation should be taken into consideration as regards good faith 

of the Respondent and violations of FET. 

 

1.1.2 The decision of the board of directors of a Sat-Connect concerning buyout is null 

and void due to lack of quorum. 

 

60. Firstly, Claimant submits that quorum is  

 

―the number (as a majority) of officers or members of a body that when duly 

assembled is legally competent to transact business‖
70

 

 

61. Secondly, since the domestic law is treated as a fact in the view of the international law, 

Claimant submits that according to the Beristan corporate law: 

1) all decisions taken by a board of directors under this law can be by majority, subject to 

meeting the company’s quorum requirement
71

; 

2) neither Beristan law not Sat Connect's bylaws regulate the loss of quorum once 

established
72

; 

3) the approval by the Sat-Connect's Board of Directors was required for the buyout
73

; 

4) decisions of a board of directors should be adopted in accordance with the procedure 

as stipulated by the company's bylaws
74

; 

5) a decision of the board of directors of a company issued in violation of the company's 

bylaws is null and void. The quorum is required at the moment of voting
75

. 

 

62. Moreover, it is known that the JV Agreement buyout provisions and Sat Connect bylaws 

are in conformity with Beristan law
76

. As the facts of the case are concerned, the Claimant 

states that: 

1) the Sat-Connect board of directors consists of nine members, including four appointed 

by Claimant and five appointed by Beritech
77

; 

2) quorum is obtained with the presence of six members of board of directors
78

; 

                                                 

70
 Merriam Webster Online Dictionary, definition of ―quorum‖, last visited 3 September 2010. 
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3) at the beginning of the meeting of 27 August 2009 six directors – five appointed by 

Beritech and one appointed by Claimant – were present
79

; Alice Sharpeton, the only 

present member appointed by Claimant left and did not participate in voting
80

; 

4) five directors participated in a vote regarding the buyout of Televative shares in the 

Sat-Connect
81

. 

 

63. The voting power results from the amount of directors that shareholder can appoint, while 

the latter results from capital owned. The crucial moment to evaluate whether the quorum is 

or is not obtained is the moment of voting. Other parts of meeting, such as discussion of 

members, are important, but not vital for deciding about the company, that is – in simple 

words – about the capital of shareholders. In order to protect the interests of shareholders 

there is the requirement of quorum. Otherwise the shareholders would have no real control 

over the company, over ―their possession‖. 

 

64. It goes without saying that since the quorum is obtained with the presence of six members 

of the board of directors, and only five directors participated in voting, the requirement of 

quorum was not met. Thus, under the laws and regulations of Beristan, the decision of board 

of directors of Sat-Connect regarding buyout of Televative shares in the Sat-Connect was null 

and void. 

 

65. As it is explained in Black’s Law Dictionary:  

 

―[t]he word "void," in its strictest sense, means that which has no force and effect, 

is without legal efficacy, is incapable of being enforced by law, or has no legal or 

binding force. . . .‖
82

 

 

66. He decision that is null and void is incapable of being enforced by law. Given that the 

compromise is silent on a issue whether the Beristan organ that issued the Executive Order 

was obliged to take into account the question whether or not the decision of 27 August 2009 

was null and void, it is Claimant’s contention that it is a commonly accepted practice to take 

into account ex officio the question whether or not the act or action is null and void.  

                                                                                                                                                         

78
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67. However, it is an question of Beristan law whether the Executive Order was issued in 

accordance with the internal law. The answer to that question is important for Claimant’s 

allegations that Respondent breached the FET standard and/or national treatment standard due 

to the fact that the internal law forms the scope of the aforesaid standards of treatment. The 

above-mentioned question is irrelevant to deciding whether the Executive Order could be a 

legal basis for securing all sites and facilities of Sat-Connect.  

 

68. As regards the redressing the loss suffered by Claimant, it is irrelevant whether the 

Beristan organ that issued the Executive Order was obliged to take into account the question 

whether or not the decision of 27 August 2009 was null and void.  

 

1.2 The unlawful buyout of Claimant's shares in Sat-Connect amounted to a material 

breach of JV Agreement. 

 

69. Firstly, the term „material breach of contract‖ needs to be explained. Due to the fact that 

both parties to the dispute possess no pieces of information concerning the interpretation of 

the term „material breach of contract‖ in the Beristan law, the interpretation needs to be based 

on meaning of this term in the international law and national legislation. The Response to 

request no. 215 makes the issue of ―material breach of contract‖ in the JV Agreement blurred, 

since the phrase ―fundamental breach of the JVA by Beritech‖ was used. Claimant presumes 

that is it a misprint, since: 

1) the asked question concerned ―material breach‖ of the JV Agreement; 

2) the term ―material breach‖ is used in other provisions of the JV Agreement: Clause 4 

(4), Clause 8. 

For that reasons, Claimant pleads that response to request no. 215 regards ―material breach of 

contract‖ by Beritech. 

 

70. In the international law, the landmark rules concerning the treaties are reflected in the 

VCLT. Article 60 of the VCLT states that  

 

“Termination or suspension of the operation of a treaty as a consequence of its 

breach 1.A material breach of a bilateral treaty by one of the parties entitles the 

other to invoke the breach as a ground for terminating the treaty or suspending its 
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operation in whole or in part. 

(…) 

3.A material breach of a treaty, for the purposes of this article, consists in: 

(a) a repudiation of the treaty not sanctioned by the present Convention; or 

(b) the violation of a provision essential to the accomplishment of the object or 

purpose of the treaty. 

(…).‖
83

 

 

71. Claimant submits that interpretation of Article 60 of the VCLT should take into 

consideration preparatory materials of the VCLT. As it was explained in Draft Articles on the 

Law of Treaties with commentaries: 

 

“Paragraph 3 defines the kind of breach which may give rise to a right to 

terminate or suspend the treaty. Some authorities have in the past seemed to 

assume that any breach of any provision would suffice to justify the denunciation 

of the treaty. The Commission, however, was unanimous that the right to 

terminate or suspend must be limited to cases where the breach is of a serious 

character. It preferred the term "material" to "fundamental" to express the kind of 

breach which is required. The word "fundamental" might be understood as 

meaning that only the violation of a provision directly touching the central 

purposes of the treaty can ever justify the other party in terminating the treaty. But 

other provisions considered by a party to be essential to the effective execution of 

the treaty may have been very material in inducing it to enter into the treaty at all, 

even although these provisions may be of an ancillary character.‖
84

  

 

72. It was further explained by the ICJ that is needs to be considered what particular 

provisions of the agreement were violated
85

 The Rainbow Warrior Tribunal stressed that 

Article 26 of the VCLT is applicable to determination whether the material breach was 

committed
86

. 

 

73. As regards the material breach of contract in the national legislation, it is said that a 

material breach by one party to a contract excuses further performance by the non-breaching 

party. American Law Institute’s Restatement on Contracts (Second) explains that: 

 

―In determining whether a failure to render or to offer performance is material, the 

following circumstances are significant: (a) the extent to which the injured party 

will be deprived of the benefit which he reasonably expected; (b) the extent to 
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which the injured party can be adequately compensated for the part of that benefit 

of which he will be deprived; (c) the extent to which the party failing to perform 

or to offer to perform will suffer forfeiture; (d) the likelihood that the party failing 

to perform or to offer to perform will cure his failure, taking account of all the 

circumstances including any reasonable assurances; (e) the extent to which the 

behavior of the party failing to perform or to offer to perform comports with 

standards of good faith and fair dealing.‖
87

 

 

74. Claimant submits that unlawful buyout constitutes a material breach of the JV Agreement 

irrespective of whether the interpretation of ―material breach‖ in the international or in the 

national law would be shared by the Tribunal. Claimant submits that: 

1) the unlawful buyout deprived Claimant of both use and enjoyment of its investment 

i.e. interests in Sat-Connect, in fact, the buyout annihilated the investment; 

2) the unlawful buyout deprived Claimant of its benefits from the investment i.e. the 

dividend on shares; 

3) improper execution of the right to buyout created a serious tension between Beritech 

and Televative and, thus, made any cooperation of the companies impossible;  

4) a chance of running the business in the future in cooperation with the Government of 

Beristan disappeared; 

5) null and void approval of buyout violated the good faith principle, so did the 

subsequent execution of the Executive Order. 

 

75. It is Claimant’s standpoint that such serious consequences of the violation decide that the 

breach was material. 

 

1.3 The unlawful buyout is attributable to Respondent. 

 

76. It is Claimant’s contention that decision concerning buyout was made by Beritech. 

Claimant stresses that facts that are undisputed between the parties: 

1) [o]n August 27, 2009, Beritech, with the support of the majority of Sat-Connect’s 

(…)
88

 exercised the right of byuout; 

2) an approval by the Sat-Connect's Board of Directors was required for the buyout
89

; 
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3) If at any time Televative commits a material breach of any provision of this 

Agreement, Beritech shall be entitled to purchase all of Televative’s interest in this 

Agreement (JV Agreement, Clause 8). 

 

77. It is Claimant’s contention the decision concerning buyout was approved by votes of all of 

the Beritech-appointed members of board of directors of Sat-Connect
90

. None of the 

Televative-appointed directors participated in voting
91

.  

 

78. Claimant submits that the conduct of members of the board of directors is attributable to 

the shareholders which appointed them. The member of the board is a person somehow linked 

with the shareholder that appointed him or her. Any reasonable shareholder would not appoint 

the director that would act against shareholder’s interests. On the other hand, a member of the 

board would not act against shareholder’s interests since he or she would be dismissed. In 

case of Sat-Connect, there is a clear connection between the shareholder and the director. 

Therefore, it is Claimant’s contention that members of the board of directors acts as agents of 

the shareholders and by the virtue of the rule of customary international law, enshrined in 

Article 4 of the DASR, therefore their actions and omissions are the conduct of Beritech. 

 

79. In the light of the above, it is clear that decision concerning buyout, i.e. both statement 

regarding execution of right to buyout by Beritech and approval by members of Sat-Connect’s 

board of directors, are attributable to Beritech. 

 

80. Claimant submits that buyout is attributable to Respondent. Although Beritech is a legal 

person, its connections with the host state are evident: 

1) Beritech was established by the Government of Beristan
92

; 

2) the Government of Beristan owns 75% interest in Beritech, while the remaining 25% 

belongs to citizens of Beristan closely connected with the Government of Beristan
93

; 

3) the Minister of Telecommunications of Beristan is a member of the board of directors 

of Beritech
94

; 

4) the Government of Beristan guaranteed the Beritech’s obligation under JV Agreement. 
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81. Taking the aforesaid reasons into consideration, it seems to be evident that Beritech is a 

shell company of Government of Beristan. It is Claimant’s contention that Tribunal should 

not base its decision of simple fact that Beritech is a legal person; [t]he better approach 

would appear to be a realistic look at the true controller
95

. As it was stressed by Judge 

Jessup, [w]e must look at the economic reality of the relevant transactions and identify the 

overwhelmingly dominant feature
96

 of them. 

 

82. The corporate veil of Beritech should be lifted in order to establish who in fact controls 

the conduct of Beritech. Claimant realizes that, in international investment law, such 

argumentation usually appears while discussing the nationality of the investor, but in the case 

at stake, the circumstances are quite the opposite. It is the host state that established a mere 

vehicle company, not the investor from the host state which incorporates the shell company in 

other country to be granted the protection of the BIT
97

. 

 

83. Sharing the view that conduct of Beritech is not attributable to Respondent would lead to 

minimizing the protection granted to investors in the BIT. States could incorporate the shell 

companies and engage into economic activity through them. Thus, the investors would be 

deprived from substantial protection of the BIT:  

1) the umbrella clause would be insignificant due to the fact that investor would sign 

contracts with the shell company, not with the host state (as in the case at hand); 

2) in case of breach that would result in detriment suffered by the investor, he or she 

would be able to obtain the compensation not higher than the shell company’s capital;  

3) the investor would take the risk of shell company’s insolvency; 

4) investor’s protection concerning the protection of his or her legitimate expectations 

would be minimal. 

 

84. For the above reasons, Claimant asks the Tribunal to declare that buyout is attributable to 

Respondent. 

 

1.4 Alternatively, should the Tribunal find that the unlawful buyout of Claimant's 
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shares is not attributable to Respondent; Respondent is under an obligation to repair a 

damage suffered by Claimant as result of unlawful buyout as guarantor of Beritech's 

obligations by virtue of Article 10 of the BIT (i.e. the umbrella clause). 

 

85. Article 10 of the BIT stipulates that 

 

„Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to investments in its territory by investors of 

the other Contracting Party.‖ 

 

86. The aforesaid provision contains the umbrella clause, which appears in most of the 

modern BITs
98

. Even though the wording of clauses in the BITs may differ and, thus, the 

scope of the umbrella clause may be broader or narrower, but the very reason to introduce 

such provisions remains the same. It was designed to grant the investors the protection at the 

level of international law against breaches of contracts by the host states
99

.  

 

87. If it was not for the umbrella clause, the investor would have to seek remedies against the 

host state before the national courts
100

. The claim could not be brought before arbitral tribunal 

or international court because, under customary international law, a violation of contractual 

duties towards the investor by the host state is not by itself a breach of international law
101

.  

 

88. Breach of obligation covered by the umbrella clause gives rise to: 

1) responsibility under the internal law of the host state, 

2) international responsibility under the umbrella clause. 

Moreover, the action or omission which amounts to breach of contractual obligation might 

also violate other provisions of international law, e.g FET standard
102

 or expropriation 

clause
103

. 

 

89. The very nature of those claims was described by tribunal in Noble Ventures: 
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„inasmuch as a breach of contract at the municipal level creates at the same time 

the violation of one of the principles existing either in customary international law 

or in treaty law applicable between the host State and the State of the nationality 

of the investor, it will give rise to the international responsibility of the host State. 

But that responsibility will co-exist with the responsibility created in municipal 

law and each of them will remain valid independently of the other, a situation that 

further reflects the respective autonomy of the two legal systems (municipal and 

international) each one with regard to the other.‖
104

 

 

90. The relation between contractual claim and treaty claim was explained by August 

Reinisch: 

 

„It is not true that the umbrella clause creates a link between the two types of 

claims. It does however constitute a very close link between violations of a 

contract and violations of the BIT since any violation of the contract is – by virtue 

of the umbrella clause – also a violation of the treaty. The contractual claim 

remains; the umbrella clause simply constitutes for the investor a second legal 

provision, a BIT provision, he can base a different claim on, a treaty or umbrella 

clause.‖
105

 

 

91. Therefore, Claimant has standing both in domestic and international arbitration on the 

same factual background. 

 

2. Respondent's actions or omissions amount to expropriation and a violation of fair and 

equitable treatment. 

 

2.1 If the Tribunal finds that decision concerning buyout is attributable to Respondent, 

then Respondent's actions or omissions amount to expropriation and a violation of fair 

and equitable treatment. 

 

2.1.1 Respondent's actions or omissions amount to a violation of fair and equitable 

treatment. 

 

92. Claimant submits that FET is an obligation to provide the investor with “a basic and 

general standard which is detached from the host State’s domestic law‖
106

. It is stressed that is  
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―an objective obligation which must not be inferior to the minimum standard of 

vigilance and of care required by international law‖
107

 

 

93. FET is an ultimately broad standard. It was described by Judge Schwebel as  

 

―a broad and widely-accepted standard encompassing such fundamental standards 

as good faith, due process, nondiscrimination, and proportionality―
108

 

 

94. The tribunal in TECMED explained the FET standard as an obligation of the host state 

 

―to provide to international investments treatment that does not affect the basic 

expectations that were taken into account by the foreign investor to make the 

investment. The foreign investor expects the host State to act in a consistent 

manner, free from ambiguity and totally transparently in its relations with the 

foreign investor, so that it may know beforehand any and all rules and regulations 

that will govern its investments, as well as the goals of the relevant policies and 

administrative practices or directives, to be able to plan its investment and comply 

with such regulations. Any and all State actions conforming to such criteria 

should relate not only to the guidelines, directives or requirements issued, or the 

resolutions approved thereunder, but also to the goals underlying such regulations. 

The foreign investor also expects the host State to act consistently, i.e. without 

arbitrarily revoking any preexisting decisions or permits issued by the state that 

were relied upon by the investor to assume its commitments as well as to plan and 

launch its commercial and business activities. The investor also expects the state 

to use the legal instruments that govern the actions of the investor or the 

investment in conformity with the function usually assigned to such instruments, 

and not to deprive the investor of its investment without the required 

compensation.‖
109

 

 

95. The presented statement present the general idea of the FET. In order to claim the breach 

of the FET, it is necessary to point out both aspect of the FET and the conduct attributable to 

the host state which violated the standard. Claimant submits that the FET standard was 

breached by: 

1) violation of the due process of law by failure to provide the right to appeal the 

Executive Order; 

2) inconsistency in host state actions. 
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2.1.1.1 Respondent’s conduct constitutes a violation of fair and equitable treatment by 

failure to afford Televative the due process of law and denial of justice. 

 

96. The concept of due process of law is deeply rooted in the constitutional law of most of the 

countries as well as it is vastly governed by the public international law and human rights law. 

The legal meaning of the term „due process of law‖ is almost impossible to define, however 

there are some uncontested aspects of this principle. In determining the level of procedural 

warranties that should be afforded to Claimant, the Tribunal should take into consideration 

both applicable national and international law
110

. As regards the international law, the sources 

of due process of law lie both in the customary international law
111

 as well as in the BIT. 

 

97. It is Claimant's contention that the right of appeal is a crucial element of due process of 

law principle. The right to appeal, as an aspect of due process of law, is so important that it is 

raised to constitutional level in many of modern countries
112

.  

 

98. Since the compromise is silent on the question whether the Executive Order was issued by 

judiciary or non-judiciary organ of Beristan, Claimant submits that in both possibilities the 

right to appeal should be granted. Allowance for securing sites and facilities of a company is a 

substantial interference with property rights and the investor should be allowed to lodge an 

appeal or have the Executive Order reviewed. 

 

99. The right to appeal is not always comprised by the right to fair trial under the human 

rights law, sometimes it is limited to criminal cases
113

. The human rights law set the minimum 

standards of treatment that respect the human dignity, but the standards provided by the 

investment law is incomparably higher.  
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100. Since none of the arbitral tribunals in the international investment law heard the claim 

based on violation of the FET by failure to provide the investor with the right to appeal, 

Claimant points out that it is ―a case of first impression‖ and the Tribunal it free to declare 

that right to appeal is comprised by FET standard.  

 

101. Claimant pleads the breach of the due process of law both regarding violation of FET 

treatment standard and of requirements of lawful expropriation. It is Claimant’s contention 

that the protection granted to the investor by the principle of FET and by expropriation clause 

overlap as far as the due process of law in concerned. 

 

2.1.1.2 Respondent’s conduct constitutes a violation of fair and equitable treatment by 

inconsistency of host state actions. 

 

102. Respondent enacted the corporate law of Beristan which stipulates that decision of board 

of directors that does not fulfill the quorum requirement is null and void, and at the same time, 

the host state allows the decision in question to be the basis for issuance of the Executive 

Order and to be enforced by the Civil Works Force. 

 

103. It needs to be stressed that Televative does not contest the statement that ―the investor 

must take the foreign law as he finds it‖
114

. It is the difference between the provision of 

corporate law and the Executive Order that constitutes the breach, not the regulation regarding 

requirement of quorum itself. If the corporate law stipulates that the decision is null and void, 

no decision of the state organ should allow such decision to be executed. 

 

2.1.2 Suspending the Televative’s shares in Sat Connect and securing all sites and 

facilities of Sat-Connect amounted to unlawful expropriation both under the BIT and 

the Beristan law via the umbrella clause. 

 

104. Claimant submits that in the pending case there are three sources of legal protection 

against expropriation: 

1) Article 4 of the BIT, 

2) customary international law, 
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3) the umbrella clause (Article 10 of the BIT) comprising the internal law of Beristan
115

.  

 

105. Although the wording of those provisions varies, all of them include four criteria of 

lawful expropriation. Expropriation is lawful if: 

1) it is in the public interest, 

2) it is non-discriminatory, 

3) it is carried out under due process of law, 

4) it is accompanied by the payment of compensation. 

 

106. The very concept of lawful expropriation as well as the aforesaid criteria are a part of 

customary international law
116

.  

 

107. In fact, breach of any of those criteria makes the expropriation unlawful. For that reason, 

it is sufficient for Claimant to prove a violation of one of them to prove that expropriation was 

unlawful. Claimant submits that Respondent breached the requirement of due process of law 

and the payment of compensation. 

 

108. As regards the compensation, it is Claimant's contention that there are different levels of 

standard of compensation provided in the aforementioned sources of legal protection against 

expropriation. Accordingly, it is regulated as follows: 

1) Article 4 of the BIT – „immediate full and effective compensation‖;  

2) customary international law – „full reparation‖
117

 which means that „reparation must, 

as far as possible, wipe out all the consequences of the illegal act and reestablish the 

situation which would, in all probability, have existed if that act had not been 

committed‖
118

; 

3) the umbrella clause comprising the internal law of Beristan – „Private property shall 

not be taken for public use without just compensation and due process‖
119

. 

 

                                                 

115
 Response to request no. 120. 

116
 Dolzer, Schreuer, p. 91. 

117
 DASR, Article 31.1. 

118
  Factory at Chorzow, p. 47; see also decisions which followed the landmark case decided by the PCIJ: S.D. 

Myers, para. 311; Metalclad, para. 122; CMS Gas Transmission Company, para. 400; Pertobart Limited, p. 

77-78; Amoco, paras. 191-194; Gabcikovo-Nagymaros, para. 152; LaGrand, para. 125; Avena, paras. 119-

121; Wall in the Occupied Palestinian Territory, para. 153. 
119

 Response to request no. 120. 



29 

 

109. As it was agreed by the parties that at this stage the Tribunal shall only address the 

specified issues, the standard of compensation that Claimant should be granted is not the point 

of focus of Tribunal since the Televative was not offered any compensation at all. The 

assessment of applicable level of compensation and – in consequence – the amount of 

damages awarded to the Claimant should be made in the following stage of proceedings. 

 

110. As far as the securing the sites and facilities of the Sat-Connect is concerned, Claimant 

submits that even though that action was based on the Executive Order, it still constitutes 

expropriation. Issuance of the Executive Order does not change the fact that the decision 

concerning buyout was null and void.  

 

111. Claimant submits that Respondent’s action violated his rights even though the sites and 

facilities belonged to Sat-Connect. The investment of Televative, that is the shares in Sat-

Connect, are of no value since the property of Sat-Connect was secured by Civil Works Force. 

The shares in a company are the equivalent of that company’s capital. Provided that the 

capital is of no use as secured, the shares’ value diminishes since the capital cannot be used to 

make profit nor the shares can be sold at the market price. 

 

112. As regards the suspending of share’s in the Sat-Connect, Claimant submits that it was a 

measure tantamount to expropriation. Although the formal title to shares did not pass to 

Beritech nor Respondent, the use and enjoyment of Claimant’s investment was interfered 

with. As it was stressed by the Middle East Cement Shipping Tribunal: 

 

„measures taken by a State the effect of which is to deprive the investor of the use 

and benefit of his investment even though he may retain nominal ownership of 

this respective rights being the investment (...) is deprived of parts of value of his 

investment (...) and Respondent is liable to pay compensation.‖
120

 

 

113. It is Claimant’s standpoint that suspending the shares amounts to a measure described 

above. 

 

2.1.2.1 The taking did not serve a public purpose nor national interest. 
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114. Respondent failed to show that the expropriation served the public purpose. There is no 

collective interest that would justify the securing sites and facilities of Televative. In fact, 

Respondent did not even try to show such interest. The article and rumors in the military 

circles of Beristan are no evidence that would prove that national security of Beristan was 

threatened or endangered.  

 

2.1.2.2 The issuance of the Executive Order violated the due process principle. 

 

115. As regards the due process of law in procedure of issuance of the Executive Order, 

Claimant pleads like in point 2.1.1.1 of the memorial. 

 

2.1.2.3 Respondent failed to indemnify Claimant with immediate, full and effective 

compensation. 

 

116. Respondent failed to provide Claimant with any compensation at all. The sums offered 

by Beritech cannot be assessed as compensation due to the fact that: 

1) it was offered by other entity that the host state; 

2) the 47 million USD were paid into the escrow account in connection with the buyout 

of Televative’s shares; accepting the offered sums would expose Claimant to risk of 

allegation that Televative affirmed the board of directors’ decision regarding buyout. 

 

2.1.2.4 The Civil Works Force's actions are attributable to Beristan. 

 

117. In order to claim expropriation, Claimant needs to prove that the action or omissions 

which interfered with investor’s the use, enjoyment, or disposal of property
121

 are attributable 

to the host state. As regards the criteria of attribution, Claimant submits that they are a part of 

customary international law and were reflected in DASR. 

 

118. For the sake of clarity, Claimant refers to DASR, which should be understood as a 

reference to rules of customary international law reflected therein. 
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119. Article 4 of the DASR stipulates that  

 

―1. The conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or 

any other functions, whatever position it holds in the organization of the State, 

and whatever its character as an organ of the central Government or of a territorial 

unit of the State. (…)‖ 

 

120. The quoted provision states the first principle of attribution
122

 i.e. the actions or 

omissions of the organ of the state are attributable to the state. It is Claimant’s contention that: 

1) the conduct of the organ that issued the Executive Order is attributable to Beristan. 

Although it is not explicitly said, it can be presumed that the Executive Order was 

issued by the organ of Beristan because: 

a) it can be executed using the coercive powers of the state; 

b) it was issued according to procedure stipulated by the internal laws and regulations 

of Beristan (cf. response to request no. 228 and the term ―appealed‖ used therein); 

2) the conduct of the Civil Works Force is attributable to Beristan because of the fact that 

[t]he Civil Works Force acts upon orders of the Beristan government
123

; 

 

121. Even if the Civil Works Force acted ultra vires, such conduct is attributable to 

Respondent by virtue of Article 7 of DASR. 

 

2.2 If the Tribunal finds that that decision concerning buyout is not attributable to 

Respondent, then Respondent breached the fair and equitable treatment standard and 

violated Article 10 of the BIT (umbrella clause). 

 

2.2.1 Respondent breached the fair and equitable treatment standard by non-observance 

of its contractual duties under the guarantee agreement. 

 

122. As it is described in the doctrine of law: 

 

―Contractual agreements are the classical instrument in most, if not all, legal 

systems for the creation of legal stability and predictability. Therefore, pacta sunt 

interpretanda would seem to be an obvious application of the stability 

                                                 

122
  DASR, commentary to Article 4, para. (1). 

123
  Response to request no. 187. 



32 

 

requirement that is so prominent in the FET standard. The connection between 

this aspect of the FET standard and the umbrella clause is evident.‖
124

 

 

123. There is as established practice, enshrined in decisions of arbitral tribunals, that FET 

standard comprises observance of contractual obligations assumed by the host state.  

 

124. The tribunal in Mondev, analyzing the scope of Article 1105 of NAFTA, found that the 

FET covers performing the contractual obligations that the host state entered into: 

 

―government prerogative to violate investment contracts would appear to be 

inconsistent with the principles embodied in Article 1105 and with contemporary 

standards of national and international law concerning government liability for 

contractual performance‖
125

 

 

125. Similarly, the tribunal in Noble Ventures shared the above-mentioned approach and stated 

that  

 

“one can consider this to be a more general standard which finds its specific 

application in inter alia the duty to provide full protection and security, the 

prohibition of arbitrary and discriminatory measures and the obligation to observe 

contractual obligations towards the investor. ―
126

 

 

126. The possibility of violation of FET by non-observance of host state’s contractual 

obligation was also admitted by the tribunal in SGS v. Philippines
127

.  

 

127. The contractual obligation under the guarantee agreement was breached by Respondent, 

as pleaded above. Therefore, Claimant submits that Respondent violated Article 2.2 of the 

BIT (the FET standard). 

 

2.2.2 Respondent breached Article 10 of the BIT (umbrella clause) by failure to perform 

its obligations under the guarantee agreement. 

 

128. Having made the above remarks, Claimant submits that Respondent's violation of 

contract of guarantee is covered by the umbrella clause.  
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129. Firstly, the wording of the umbrella clause in the BIT must be discussed. The Article 10 

of the BIT (Observance of Commitments) stipulates that 

 

„Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to investments in its territory by investors of 

the other Contracting Party.‖ 

 

130. The umbrella clause, being a provision of the public international law, should be 

interpreted in compliance with the VCLT
128

.  

 

131. The phrase „shall constantly guarantee the observance‖ is imperative and is obviously 

meant to create an obligation, while „any obligation‖ in fact means „all obligations‖. There 

could be some doubt whether „obligations that the state has assumed‖ comprises only 

contractual or also non-contractual obligation as the latter are – in principle – created 

irrespective of state's intention. Agreement of guarantee, being a contract, is undoubtedly 

„obligations that the state has assumed‖. Claimant submits that guaranteeing the obligations 

of Beristan, state-owned company, under the JV Agreement is with regard to the investment. 

 

132. Secondly, the Article 10 of the BIT must be compared with umbrella clauses from other 

BITs. Similar umbrella clauses are contained in the following BITs: 

 

Beristan-Opulentia BIT (Article 10) Switzerland – Pakistan BIT (Article 11) 

„Each Contracting Party shall constantly 

guarantee the observance of any obligation it 

has assumed with regard to investments in its 

territory by investors of the other Contracting 

Party.‖ 

„Either Contracting Party shall constantly 

guarantee the observance of the commitments 

it has entered into with respect to the 

investments of the investors of the other 

Contracting Party.‖ (SGS v. Pakistan) 

Beristan-Opulentia BIT (Article 10) Switzerland – Philippines BIT (Article X (2)) 

„Each Contracting Party shall constantly 

guarantee the observance of any obligation it 

Each Contracting Party shall observe any 

obligation it has assumed with regard to specific 
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has assumed with regard to investments in its 

territory by investors of the other Contracting 

Party.‖ 

investments in its territory by investors of the 

other Contracting Party.‖ (SGS v. Philippines) 

Beristan-Opulentia BIT (Article 10) Romania-US BIT (Art. II (2)(c)) 

„Each Contracting Party shall constantly 

guarantee the observance of any obligation it 

has assumed with regard to investments in its 

territory by investors of the other 

Contracting Party.‖ 

„Each Party shall observe any obligation it may 

have entered into with regard to investments.‖ 

(Noble Ventures) 

 

 

133. As regards the comparison of umbrella clauses of Switzerland-Pakistan BIT and 

Beristan-Opulentia BIT, Claimant submits that: 

1) „each‖ and „either‖, describing both parties to the treaty, have in fact the same 

meaning; 

2) „any obligation‖ and „the commitments‖ both comprises all obligations of the host 

state; although the wording of Switzerland-Pakistan BIT does not explicitly covers 

„all‖ or „every‖ obligation, it is Claimant's contention that – lege non distinguende – it 

means each and every commitment, because none of the them are excluded; 

3) the umbrella clause of Beristan-Opulentia BIT is limited investments in the territory of 

the host state; Claimant argues that the Televative's investment is located in the 

territory of Beristan due to the fact that Sat-Connect was incorporated under the laws 

of Beristan and its corporate offices are located in Beristan, the capital city of 

Beristan
129

. 

 

134. As far as comparison of the umbrella clauses in Beristan-Opulentia BIT and Switzerland 

– Philippines BIT, Claimant submits that: 

1) „constantly guarantee the observance‖ might be interpreted as having broader meaning 

that „observe‖. It may be argued that the former clause has double effect: 

a) it obliges the host state to abide by its obligations, 

b) host state ensures that the obligations regarding investments assumed by any 

entity shall be observed; the host state would act as a guarantor, 
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since the obligations in question were assumed by the host state, the above-presented 

distinction between „constantly guarantee the observance‖ and „observe‖ is irrelevant in 

the instant case
130

; 

2)  the Switzerland-Philippines BIT requires the investment to be „specific‖, that is, inter 

alia, „constituting or falling into a specifiable category; sharing or being those 

properties of something that allow it to be referred to a particular category; restricted 

to a particular individual, situation, relation, or effect‖
131

. Claimant submits that the 

wording comprises only obligations related to particular investments, but in all 

investments in general.
132

 

 

135. As regards the comparison of umbrella clauses of Beristan-Opulentia BIT and Romania-

US BIT, Claimant submits that: 

1) as regards ―constantly guarantee the observance‖ and ―observe‖ – the submission is 

the same is in paragraph above concerning Beristan-Opulentia BIT and Switzerland – 

Philippines BIT; 

2) ―it has assumed‖ and ―it may have entered into‖ are phrases that both comprise 

undertaking the obligations. 

 

136. For the above reasons, Claimant states that the interpretation of the umbrella clauses 

from Switzerland–Pakistan BIT, Switzerland–Philippines BIT and Romania–US BIT by 

arbitral tribunals can be referred to. A similar umbrella clause should be similarly construed.  

 

137. Claimant acknowledges that the above remarks concerning interpretation of umbrella 

clauses might be a little bit confusing since tribunals in SGS v. Pakistan and SGS v. 

Philippines reached drastically different conclusion
133

. It is Claimant's contention that 

similarity of wording is just a basis for determining the scope of umbrella clause. The very 

effect of the umbrella clause as regards contractual obligations of the host state depends on 

the outlook on the nature of the umbrella clauses. In this matter, the reasoning of tribunal in 

SGS v. Philippines should be followed. 

 

                                                 

130
  Cf. SGS v. Philippines, para. 119. 

131
  Merriam Webster Online Dictionary, definition of ―specific‖, last visited 3 September 2010. 

132
  Reinisch, p. 35-36 referring to LG&E; SGS v. Philippines para. 121. 

133
 Reinisch, p. 7. 
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138. The Claimant points out that  

 

―Not only are the reasons given by the Tribunal in SGS v. Pakistan unconvincing: 

the Tribunal failed to give any clear meaning to the ―umbrella clause.‖
134

 (…) 

SGS v. Pakistan Tribunal appears to have thought that the broad interpretation 

which it rejected would involve a full-scale internationalisation of domestic 

contracts—in effect, that it would convert investment contracts into treaties by 

way of what the Tribunal termed ―instant transubstantiation‖.
 

But this is not what 

Article X(2) of the Swiss-Philippines Treaty says. It does not convert non-binding 

domestic blandishments into binding international obligations. It does not convert 

questions of contract law into questions of treaty law. In particular it does not 

change the proper law of the CISS Agreement from the law of the Philippines to 

international law.‖
135

 

 

139. The critique of tribunal’s decision in SGS v. Pakistan
136

 is shared by Claimant. Aside 

from the above-mentioned remarks, the Claimant submits that narrow interpretation of the 

umbrella clause, i.e. interpretation unfavorable to the Claimant, would  

 

„deprive the investor of any internationally secured legal remedy in respect of 

investment contracts that it has entered into with the host State.―
137

 

 

140. Of course, the investor could still claim a violation of FET standard, but it covers only 

the most vital obligations regarding the investment. The only way to protect the investors 

against breaches of contract by host states is to give the umbrella clause broad, effective (effet 

utile) meaning. 

 

141. Therefore, Claimant submits that: 

1) the interpretation of Switzerland–Pakistan BIT presented by tribunal in SGS v. 

Pakistan should be followed as regards the scope, but not as regards the effect of the 

umbrella clause; 

2) the interpretation of Switzerland–Philippines BIT presented by tribunal in SGS v. 

Philippines should be followed as regards the scope and the effect of the umbrella 

clause; 

3) the interpretation of Romania–US BIT presented by tribunal in Noble Ventures should 

                                                 

134
  SGS v. Philippines para. 125. 

135
  SGS v. Philippines para. 126. 

136
  SGS v. Philippines para. 113-129; Reinisch p. 7. 

137
  Noble Ventures, para. 50. 
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be followed as regards the scope and the effect of the umbrella clause. 

 

142. Respondent co-signed the JV Agreement as a guarantor, which means that ―Beristan 

would assume the obligations of Beritech under the JV Agreement upon Beritech’s 

default‖
138

. It is Claimant’s contention that Beritech violated its obligations under the JV 

Agreement because it did not pay the full compensation to Claimant
139

. Since the Beritech 

failed to fulfill its duties, Respondent is obliged to answer for the debt of Beritech. 

 

143. Having presented that Respondent is liable for obligations of Beritech, Claimant pleads 

that: 

1) Beritech materially breached the JV Agreement by improperly invoking the Clause 8 

(Buyout) of the JV Agreement and, by virtue of the Article 10 of the BIT, Respondent 

is liable for obligations of Beritech; 

2) Respondent was called for payment by receiving Claimant’s request for arbitration,  

3) until the day of filing the memorial, Respondent failed to perform its obligations under 

the guarantee agreement. 

 

3. Respondent is not entitled to rely on Article 9 (Essential Security) of the Beristan-

Opulentia BIT as a defense to Claimant's claims. 

 

3.1 Respondent's essential security was neither jeopardized nor breached. 

 

144. As regards Respondent's contentions that  

 

„the advanced satellite and telecommunications technology of the Sat-Connect 

project, which included systems that are being used by the Beristan armed forces, 

directly implicate the national security of Beristan. Respondent argues that 

Claimant’s removal from the Sat-Connect project was justified on national 

security grounds.‖
140

 

 

                                                 

138
  Response to request no. 152. 

139
  Cf. Response to request no. 197. 

140
  Summary of Parties' Contentions, Respondent's alternative contentions. 
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145. Claimant states that it is uncontested between the parties that the technology in question 

was not, at any moment, used by military forces of Beristan
141

. Respondent's allegations that 

telecommunication systems were used by Beristan armed forces are groundless and contrary 

to facts of the case. Although the technology was to be used by the armed forces, it was not 

introduced. For that reason, the national security concerns cannot justify Respondent's actions 

and omissions.  

 

146. Televative cannot be held responsible for publication of the article and results thereof. 

There is no direct or indirect connection of any kind between The Beristan Times and 

Claimant, specifically Televative owns no shares in The Beristan Times, both companies are 

under separate management and they do not maintain economic relations. 

 

147. Even if Claimant would be held responsible for damage caused by publication of the 

article of 12 August 2009 under the internal law, the Tribunal has no jurisdiction over such 

claim. The Article 11 of the BIT covers: 

 

― (…) disputes with respect to investments between a Contracting Party and an 

investor of the other Contracting Party that concern an obligation of the former 

under this Agreement in relation to an investment of the latter (…)‖ 

 

148. It goes without saying that any Respondent’s claim would be outside the scope of 

arbitration clause. 

 

3.2 Alternatively, should the Tribunal assess that Respondent is entitled to rely on 

Essential Security clause, Claimant is entitled to compensation for incurred loss.  

 

149. Should the Tribunal assess that Respondent is entitled to rely on Essential Security 

clause, Claimant submits that Respondent is obliged to pay Claimant compensation for 

incurred damage. Since Claimant did not contribute to the harm he suffered, there is no 

exemption from Respondent’s obligation to redress the damage, as discussed above.  

 

CONCLUSION ON MERITS 

150. Claimant bases his claim on contention that conduct of Beritech is attributable to 

                                                 

141
 Uncontested facts, para. 6.; Response to request no. 120. 
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Respondent. Subsequent violations of the Beristan law which resulted in unlawful buyout of 

Claimant’s shares in Sat-Connect. Due to the facts that the decision concerning buyout was 

null and void, the execution of it by Civil Works Force by securing sites and facilities of Sat-

Connect constituted the expropriation. Respondent committed breaches of FET by lack of 

consistency in its actions and by depriving Claimant procedural guarantees, namely the right 

to appeal. As the guarantor of Beritech’s obligations, Respondent breached the umbrella 

clause since it failed to provide Claimant with compensation for unlawful buyout that 

Beritech’s was obligated to pay. 

 

SUBMISSIONS 

151. For all of the above-mentioned reasons, the Claimant respectfully asks this Tribunal to 

adjudge and declare that: 

1) the Tribunal has jurisdiction in view of Clause 17 (Dispute Settlement) of the Joint 

Venture Agreement (―JV Agreement‖); 

2) the Tribunal has jurisdiction over Claimant’s contract-based claims arising under the 

JV Agreement by virtue of Article 10 of the Beristan-Opulentia BIT. 

3) Respondent materially breached the JV Agreement by preventing Claimant from 

completing its contractual duties and improperly invoking Clause 8 (Buyout) of the JV 

Agreement; 

4) Respondent’s actions and omissions amount to expropriation and a violation of fair 

and equitable treatment;  

5) Respondent is not entitled to rely on Article 9 (Essential Security) of the Beristan-

Opulentia BIT as a defense to Claimant’s claims. 

 

Respectfully submitted on 19 September 2010 by 
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