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STATEMENT OF FACTS 

 

1. In 1996, the Republic of Beristan and the United Federation of Opulentia, two 

countries situated in the region of Euphonia, concluded a Bilateral Investment Treaty 

(BIT) in order to improve economic co-operation.  Televative Inc. is a successful, 

privately owned multinational company, incorporated in Opulentia that specializes in 

satellite communications technology and is a leader in the filed. Beritech was 

established in 2007 by the Government of Beristan, which owns 75% of Beritech’s 

shares, while the rest is owned by wealthy investors with close ties to the 

Government.  

2. The same year, Televative and Beritech signed a joint venture agreement by which 

they established a joint venture company Sat-Connect S.A., with Beristan co-signing 

the Agreement as guarantor for Beritech’s obligations.  Beritech owns the majority 

stake, 60 percent, while Televative owns 40% percent of the company’s shares. Sat-

Connect’s board of directors has nine members, five being appointed by Beritech and 

four by Televative. The quorum is established with the presence of six members of 

the board. Sat-Connect was created for the purpose of developing a network of 

satellites and accompanying infrastructure, that would provide connectivity 

throughout Euphonia. The system can be used for both military and civilian purposes, 

and in fact several segments of the Beristan army will be using it. 

3. On August 12th 2009, an article was published in a Beristian newspaper, in which a 

Beristian government defense analyst raised national security concerns by alleging 

that the Sat-Connect project had been compromised due to information leaks by 

Televative personnel seconded to the project. The official indicated that it was 

believed that critical information from the Sat-Connect project had been passed to the 

Government of Opulentia. Both Televative and the Government of Opulentia have 

denyed the story.  

4. On August 21, 2009, the chairman of the Sat-Connect board of directors made a 

presentation to the directors at a Sat-Connect’s board meeting. However, the content 

of the meeting is disputed by Televative. On august 27, Beritech invoked Clause 8 of 

the JV Agreement, to compel a buyout of Televative’s interest in the Sat-Connect 
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project with the support of the majority of the Sat-Connect Board of Directors. The 

board suspended Televative’s shares in the project and submitted them to be held in 

escrow. The Board meeting did not have quorum since one of directors, Alice 

Sharpeton, appointed by Televative, refused to participate and left the meeting before 

its end. She later filed a protest stating that she received  no prior notice, required 

under Beristian corporate law, concerning the proposed board meeting. Subsequently, 

Beritech served notice to Televative on August 28, requiring the Claimant to hand 

over possession of all Sat-Connect sites, and equipment within 14 days and to remove 

all seconded personnel from the project. On September 11 a section of the Beristian 

army, acting on Executive Order issued by the Beristian government, secured all sites 

and facilities of the Sat-Connect project and ordered the seconded personnel to leave 

the facilities and Beristan. 

5. Televative’s investment in the Sat-Connect project sums up to 47 million dollars US; 

however, the value of the intellectual property over the life of the technology is 

estimated in excess of US$ 100 million. 

6. On September 12, Televative submitted a written notice to Beristan of a dispute under 

the Beristan-Opulentia BIT, in which Televative notified Beristan of their desire to 

settle dispute amicably, and failing that to proceed with arbitration. On October 19, 

Beritech requested arbitration against Televative under the JV Agreement and paid 

US $47 million to be held in escrow. However, this payment, as well as the 

arbitration request, were rejected by the Claimant. On October 28, 2009, Claimant 

requested arbitration in accordance with ICSID’s Rules of Procedure for the 

Institution of Conciliation and Arbitration Proceedings and notified the Government 

of Beristan. In the request, the Claimant stated that jurisdiction was established 

through the BIT and since both countries are contracting states if the ICSID 

Convention. 

7. Both Beristan and Opulentia have ratified the ICSID Convention and the Vienna 

Convention on the Law of Treaties. On 1 November 2009, the dispute brought by 

Televative was registered for arbitration by the ICSID Secretary General. 
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ARGUMENTS 

I THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

 

A. All the prerequisites for the Tribunal’s jurisdicti on have been met 

 

8. In order for an ICSID Tribunal to have jurisdiction over a claim, several cumulative 

conditions must be satisfied: a) the dispute needs to be of a legal nature arising 

between a Contracting State and a national of another Contracting State, b) the 

dispute needs to arise directly out of an investment, and c) consent to submit the 

dispute to ICSID needs to be granted by both parties in writing.1 It shall be proven 

infra by the Claimant that all three criteria have been met in the present case. 

 

1) There is a legal dispute between Televative and the Republic of Beristan  

 

9. The jurisdiction of ICSID over a dispute requires existence of a legal dispute between 

a State Party to the ICSID Convention and a national of another State Party to the 

Convention.2 Both the Respondent, Beristan, and Opulentia, of which the Claimant is 

a national,3 are Contracting States to the ICSID Convention.4 The Claimant contends 

that Beristan’s responsibility in the present case rests upon two foundations 

independent of one another. Firstly, the Respondent’s responsibility arises from the 

conduct of State organs i.e. by preventing Claimant from completing its contractual 

duties. Secondly, the Claimant argues that Beritech is a de facto a state-controlled 

entity of Beristan, and its actions are attributable to the Republic of Beristan. 
                                                 
1 ICSID Convention, Art. 25 para. 1, Garcia-Bolivar, Special Report on ICSID 

Jurisdiction, page 1,  
2 ICSID Convention, Art. 25 para.1. 
3 Uncontested facts, para. 1. 
4 Uncontested facts, para. 15. 
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a) Conduct of Beristian State organs triggers its responsibility 

 

10. The Republic of Beristan has issued an executive order for the removal of Claimant’s 

personnel without any prior verifications of the allegations on the account of the 

Claimant. As a result, Beristian military forcibly removed Claimant’s personnel from 

all offices, sites and facilities of the Sat-Connect project which indicates Beristan’s 

direct involvement in preventing the Claimant from completing its contractual duties.  

11. Moreover, in case when the breach of the JV Agreement has arisen from the conduct 

that only a sovereign State function or power could effect – therefore not an ordinary 

contracting party – breach of a contract is at the same time a Treaty breach.5  

12. The Claimant argues that Respondent’s conduct, especially passing the executive 

order and military personnel actions, represents a fundamental exercise of 

sovereignty,6 thus making it Beristan’s, and not Beritech’s, breach of JV Agreement a 

violation of the BIT as well.  

 

b)    Beritech is de facto a state-controlled entity of Beristan 

 

13. The Claimant argues that Beritech is state-controlled. As stated in the Meffezini 

award, when making such a qualification, both the structural and functional tests need 

to be applied and the corporation should satisfy elements of both in order for its acts 

to be attributable to the State.7  

14. The structural test examines not only the ownership and creation of a certain entity 

but also the purposes for which it has been established, while the functional test 

examines the nature and character of the entity’s acts. 

                                                 
5 Sempra v. Argentina, para. 310. 
6 Uncontested facts, para. 11. 
7 Maffezini award, paras. 77-80 
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15. When conducting the structural test, three issues should be given consideration. 

Firstly, in terms of ownership, it is indisputable that Beritech is a state-owned 

company with a 75% interest of the Beristian government in its ownership structure, 

while the remaining 25% of Beritech is owned by a small group of wealthy Beristian 

investors, who have close ties to the Beristian government. 8 Secondly, the fact that 

Beritech has been established by the Government of Beristan satisfies the criterion of 

the creation of the entity. Lastly, although the purpose of the establishment of 

Beritech has not been explicitly determined by Beristan, the Claimant asserts that it 

should be taken into consideration that Sat-Connect system is intended to be used, 

i.a., by Beristian armed forces,9 making this the main reason for the establishment of 

both Sat-Connect S.A. and Beritech which had been founded only seven months prior 

to the foundation of Sat-Connect.10 Moreover, the fact that Beristan’s Minister of 

Telecommunications is a member of the board of directors of Beritech speaks in favor 

of Beritech de facto being controlled by the Beristian government. 

16. In terms of the functional test, the nature and character of the entity’s acts must be 

given a closer look. Acts of entities which are not state organs shall be attributable to 

the state if those entities are empowered to exercise elements of governmental 

authority.11 Beritech’s decision to invoke the buyout clause was sufficient for 

Beristan to issue the executive order without verifications of the allegations against 

the Claimant and the legality of Beritech’s actions during the buyout process. This 

would consequently lead to the conclusion that Beritech invoked Clause 8 of the JV 

Agreement in order to protect national security interests of Beristan, as Sat-Connect 

system was to be used by several segments of the Beristian armed forces.12 

17. The protection of national security interests is by nature a governmental function. 

                                                 
8 FDI Moot Problem 2010, Annex 2, uncontested facts, para. 2. 
9 FDI Moot Problem 2010, Annex 2, uncontested facts, para. 6. 
10 FDI Moot Problem 2010, Annex 2, uncontested facts, paras. 2, 3. 
11 Articles on State Responsibility, Art. 5 
12 Uncontested facts, para. 6. 
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18. Consequently, according to the criteria set out in the Maffezini Award,13 as wel as  in 

the ILC’s Articles on State Responsibility, Beritech is state-controlled.  

 

2) The dispute arose directly out of an investment 

 

19. In the Beristan-Opulentia BIT, the term "investment" was construed to mean any kind 

of property invested, before or after the entry into force of the treaty, by a national of 

one Contracting Party in the territory of the other, in conformity with the laws and 

regulations of the latter.14  

20. Following the reasoning of the tribunal in the CSOB v. Slovakia case, the tribunal in 

Salini v. Morocco award15 set out the criteria which are to be applied when deciding 

whether an investment in dispute would qualify as an investment under ICSID 

Convention. Such criteria were later confirmed by the tribunal in the Oko Pankki et. 

al. v. Estonia case, and include duration and participation in the risks of transaction 

and the contribution to the economic development of the host state.16 The investment 

in the present case meets the criteria set by the BIT and the case law, since the Sat-

Connect project has been established two years ago, and that, due to its strategic 

importance, it contributes vastly to the host state, both economically and otherwise. 

 

3) Consent to submit the dispute to ICSID has been granted by both parties 
in writing 

 

21. The Claimant submits that the Tribunal has jurisdiction over the dispute, pursuant to 

Article 11(2) of the Beristan-Opulentia BIT which states that consent to the Tribunal 

jurisdiction given in advance in its provisions shall satisfy the requirements for 

                                                 
13 Maffezini award, para. 52. 
14 Beristan-Opulentia BIT, Article 1. 
15 Salini v. Morocco, para. 52, Bayindir Insaat Turizm v. Pakistan, para 130 et seq. 
16 Oko Pankki v. Estonia, para. 206 
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written consent of the parties to the dispute for purposes of Chapter II of the ICSID 

Convention (Jurisdiction of the Centre).17 The Tribunal has previously recognized 

sufficiency of BIT provisions for its jurisdiction as well as the validity of the consents 

to ICSID arbitration given in advance through BIT provisions.18 

22. Consent of the Parties to arbitration under the ICSID Convention shall, unless 

otherwise stated, be deemed consent to such arbitration to the exclusion of any other 

remedy.19 However, while a Contracting State may require the exhaustion of local 

administrative or judicial remedies as a condition of its consent to arbitration under 

this Convention,20 the Respondent has made no such requests upon signing the BIT. 

Since the criterion for the proper manner to make such a request is whether the BIT 

provisions envisage any requirement for the exhaustion of remedies,21 the Claimant 

argues that no such obligation upon it exists in the present case. 

 

B. The Tribunal has jurisdiction over both treaty and contract claims 
irrespective of one another 

 

23. The distinction between contract and treaty claims is well recognized in investment 

treaty arbitration.22 As formulated by the annulment committee in Vivendi II:  

 

“Whether there has been a breach of the BIT and whether there 
has been a breach of contract are different questions. Each of 
these claims will be determined by reference to its own proper 
or applicable law – in the case of the BIT, by international law; 

                                                 
17 Beristan-Opulentia BIT, Art. 11(2)(a) 
18 ICSID Reports, 2006, p. 238. 
19 ICSID Convention, Article 26. 
20 ICSID Convention, Article 26. 
21 ICSID Reports, 2006, p. 238. 
22 Gaillard, Treaty Arbitration and Jurisdiction Over Contract Claims – the SGS Cases 

Considered, p. 328, SGS v. Pakistan, para. 148. 
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in the case of the Concession Contract, by the proper law of the 
contract…”23  

 

24. It is the argument of the Claimant that the Tribunal has jurisdiction to hear 

Televative’s treaty based claims as well as its contract based claims by virtue of 

Article 10 of the BIT. The parties cannot rely on an exclusive jurisdiction clause in a 

contract to avoid the characterization of its conduct as internationally unlawful under 

a treaty.24  

 

1) Televative’s claims regarding Articles 2 and 4 of the BIT are treaty based 

                      a) The Tribunal has jurisdiction over pure treaty claims 

 

25. It is a well established rule of arbitration law that it is upon the Claimant to formulate 

its claims for jurisdictional purposes.25 The only restriction is that the claim in 

question must be prima facie based on the BIT.26 The question of fair and equitable 

treatment (Article 2 of the BIT) and expropriation (Article 4 of the BIT) are standards 

which are covered by Beristan-Opulentia BIT, and it is evident from the factual 

background of the case that these claims, as put forward by the Claimant, can be 

confirmed in the merits phase. Whether or not Beristan is responsible for the violation 

of these standards is a matter of the merits of the case.27 

26. Alternatively, should the Tribunal find that it is not solely upon the Claimant to 

formulate the claims, the Claimant asserts that its claims regarding Articles 2 and 4 of 

the BIT do satisfy the objective criteria for being qualified as treaty based claims. The 

actions of the Republic of Beristan, through the forcible removal of Televative’s 

                                                 
23 Vivendi II, para. 96. 
24 Vivendi II, para. 103. 
25 Vivendi I, para. 53, Vivendi II, para. 74. 
26 Azurix v. Argentina. Para. 76; Enron v. Argentina, para. 67. 
27 Siemens v.  Argentina, para. 180. 
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personnel by the Beristian military28 under the executive order issued by the Beristian 

government29 and the seizure of Televative’s assets30 are clearly acts which can lead 

to a state’s responsibility for breaching the standards of fair and equitable treatment 

and expropriation, which are covered by the BIT.   

b) The Tribunal has jurisdiction over treaty claims which are 

simultaneously a breach of contract 

 

27. A breach of contract can, at the same time, amount to a breach of international law 

and the BIT, if it constitutes a violation of the fair and equitable treatment.31 

Furthermore, international courts and tribunals have held repeatedly that measures by 

a State, affecting rights under a contract, may amount to expropriation.32 As discussed 

infra, it is the argument of the Claimant that the Respondent violated fair and 

equitable treatment and its actions amount to expropriation. By improperly invoking 

Clause 8 and acting on the unlawfully passed decision, the Respondent encroached on 

the fair and equitable treatment principle and prohibition of expropriation. 

Consequently, the Claimant is able to assert contract claims by virtue of the 

simultaneous breach of international law.  

 

2) Claimant argues that it can assert the contract claims by virtue of Article 

10 of the Beristan-Opulentia BIT 

 

28. Furthermore, an international tribunal is competent to hear contract claims if the 

applicable BIT contains an umbrella clause by which the State parties undertake to 

                                                 
28 Uncontested facts, para. 6. 
29 Clarifications 1, 155. 
30 Uncontested facts, 10. and 11. 
31 Schreuer, Vivendi I, 295-6. 
32 Schreuer, Vivendi I, 296. 
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observe any obligations they may have entered into with respect to investments.33 The 

Beristan-Opulentia BIT uses the term “any obligation”: 

“Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to investments in its territory by 

investors of the other Contracting Party.”34 

29. The Tribunal in Eureko B.V. v. Poland has already interpreted the “umbrella clause” 

according with its ordinary meaning as stipulated in Article 31, paragraph 1 of the 

Vienna Convention. It stated that: 

 “‘Any’ obligations is capacious; it means not only obligations of a certain 

type, but ‘any’ – that is to say, all obligations entered into with regards to 

investments of investors of the other Contracting Party”. 35  

30. It therefore concluded that Claimant’s contractual arrangements with the Government 

were subject to the jurisdiction of the Tribunal.36 Under this provision violations of 

the contract become treaty violations.37 Such reasoning has been confirmed by a 

number of international arbitral tribunals38 and scholars.39 The umbrella clause has 

been characterized as one which creates a requirement by the host State to meet its 

obligations towards foreign investors, including those that derive from a contract; 

hence such obligations receive extra protection by virtue of their consideration under 

the bilateral treaty.40 Along the same lines, the Tribunal in L.E.S.I.-DIPENTA v. 

Algeria stated that the effect of such clauses is to transform the violations of the 

                                                 
33 Schreuer, Vivendi I, 299. 
34 Article 10 of the Beristan-Opulentia BIT 
35 Eureko v. Poland, para. 246.  
36 Eureko v. Poland, para. 11. 
37 Schreuer, Vivendi I, 299. 
38 SGS v. Philippines, para. 128; L.E.S.I. DIPENTA v.  Algeria, para. 25; Noble Ventures 

v. Romania, para. 62 ; LG&E v. Argentina, para. 175, Eureko v. Poland, para. 260. 
39 Mann, British Treaties for the Promotion and Protection of Investments, p. 78. 
40 LG&E v. Argentina, paras.169-175. 
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State’s contractual commitments into violations of the treaty umbrella clause and by 

this to give jurisdiction to the Tribunal over the matter. 41 

31. The Tribunal in Sempra v. Argentina even directly addressed the issue of the violation 

of contractual commitments impacts to the rights of the investor in the light of the 

provisions of the treaty and the guarantees on the basis of which it made the protected 

investment.42 It recognized that these contractual claims were also treaty claims and 

was reinforced in its view by the fact that the Treaty also included the specific 

guarantee of a general ‘umbrella clause’, involving the obligation to observe 

contractual commitments concerning the investment, thus creating an even closer link 

between the contract, the context of the investment and the Treaty.43 

32. Ergo, any breach of the JV Agreement by the  Respondent, can be brought before this 

Tribunal  by virtue of Article 10 of the Beristan-Opulentia BIT. 

 

3) The Tribunal has jurisdiction irrespective of the Clause 17 of the JV 

Agreement, i.e. forum selection clause 

 

33. As it will be argued infra, the Claimant contends that the Respondent has violated 

Claimant’s rights under general international law and applicable treaties, and in 

particular Articles 2 and 4 of the Beristan-Opulentia BIT.  

34. While the Tribunals’ decisions differed in as far as their jurisdiction over contract 

claims was concerned, the Tribunals uniformly upheld jurisdiction over treaty claims 

in spite of the existence of forum selection clauses in the contract.44 The principle 

resulting from these cases is that the investor has a right to seek the international 

                                                 
41 L.E.S.I. DIPENTA v.  Algeria, para. 25(ii). 
42 Sempra v. Argentina, para. 100. 
43 Sempra v. Argentina, para. 101. 
44 Vivendi I, para. 54; Salini v. Morocco, para. 63; SGS v. Pakistan, para. 190(a); SGS v. 

Philippines, para. 177 (a). 
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responsibility of the host State on the basis of the applicable investment treaty 

notwithstanding the forum selection clause contained in the investment agreement.45 

35. In Vivendi II, the Tribunal stated that, if there had been a breach of the BIT in the case 

at hand, which is a question of international law, the existence of exclusive 

jurisdiction clause of the Contract could not have prevented its characterization as 

such:  

“A state cannot rely on an exclusive jurisdiction clause in a 
contract to avoid the characterization of its conduct as 
internationally unlawful under a treaty.”46  

Therefore, Clause 17 of the BIT cannot present a hindrance of the Tribunal’s jurisdiction 

in the present case.  

 

a)  JV Agreement could be deemed as neither lex posterior nor lex 
specialis to Beristan-Opulentia BIT 

 

36. The Claimant asserts that JV Agreement is not lex posterior to the BIT. Vienna 

Convention on the Law of Treaties, to which both countries are parties,47 states that 

when the parties to the later treaty do not include all the parties to the earlier one, the 

treaty to which both States are parties governs their mutual rights and obligations.48 In 

the Present case, this is the BIT. 

37. One of the subjects of Beristan-Opulentia BIT is the United Federation of Opulentia, 

however, it is not a subject of the JV Agreement between Beritech and Televative. 

Bearing in mind that subjects to Beristan-Opulentia BIT differ from the subjects to 

Beritech-Televative JV Agreement, the latter cannot be regarded as lex posterior nor 

lex specialis in relation to the former. It is of no importance that the potential 

                                                 
45 Gaillard, Treaty Arbitration and Jurisdiction Over Contract Claims – the SGS Cases 

Considered, p.328. 
46 Vivendi II, para. 103. 
47 Uncontested facts, para. 15. 
48 Vienna Convention, Article 30 (4b). 
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beneficiary of the BIT dispute resolution provisions is one of the parties to the JV 

Agreement, as the parties to the BIT and JV Agreement are simply not the same. 

 

b) Consent to ICSID arbitration given by the Claimant and the 

Respondent is both lex posterior and lex specialis to the JV Agreement  

 

38. The dispute settlement clause in the BIT is merely a standing offer to investors.49 By 

accepting that offer the investor perfects a specific arbitration agreement.50 Pursuant 

to Article 11(2) of the Beristan-Opulentia BIT, Beristan has given its consent to the 

Tribunal’s jurisdiction in advance, in accordance with the requirements for written 

consent of the parties to the dispute for purposes of the ICSID Convention.51  

39. The consent for arbitration was perfected once Televative requested arbitration. 

Considering that this happened after the signing of JV Agreement52, under the 

principle lex posterior derogat legi priori, consent to ICSID arbitration given by the 

Claimant and the Respondent prevails over the JV Agreement and its Clause 17. 

40. Furhter, but while the contract clause refers to any dispute arising from the contract, 

the ICSID arbitration agreement, as perfected through the institution of proceedings, 

applies only to the specific dispute.53 It follows that the ICSID arbitration agreement 

is the more specific one.54 Therefore, under the principle of lex specialis derogat legi 

generali, consent to ICSID arbitration prevails over the contractual forum selection 

clause.  

                                                 
49 Schreuer, Vivendi I, p. 294. 
50 SGS v. Philippines, para. 31. 
51 Beristan-Opulentia BIT, Art. 11(2)(a) 
52 Uncontested facts, paras. 3. and 14. 
53 Schreuer, Vivendi I, p. 294. 
54 Ibid.. 
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41. Therefore, as being both lex posterior and lex specialis, consent to ICSID arbitration 

given by the Claimant and the Respondent should prevail over the JV Agreement and 

its Clause 17. 

 

4) The 6-month waiting period in Article 11 of the BIT does not prevent the 

Tribunal from adjudicating on Televative’s claims 

 

42. On September 12, 2009, Televative submitted a written notice to Beristan of a dispute 

under the Beristan-Opulentia BIT, in which Televative notified Beristan of their 

desire to settle amicably, and in case of failing that, to proceed with arbitration 

pursuant to Article 11 of the BIT.55 The Beristan-Opulentia BIT states that if the 

dispute cannot be settled amicably within six months of the date of a written 

application, the investor in question may in writing submit the dispute to the 

Tribunal.56  

43. In Salini v. Morocco case, the Tribunal addresses the issue of the non-compliance 

with the waiting period by examining the communications between the parties prior 

to the request for arbitration.57 More specifically, in some instances it is possible for 

the Tribunal to disregard the violation of the waiting period by the Claimant58. This 

discount by the Tribunal occurs when there are circumstances which indicate that the 

negotiations would have been futile and without any prospect of an amicable 

settlement.59 In Ethyl Corp. v. Canada case, the Tribunal found that there was no 

prospect of Canada changing its attitude as a consequence of negotiations.60 It was 

                                                 
55 Clarifications 1, 133. 
56 Beristan-Opulentia BIT, Art. 11(1). 
57 Schreuer, Travelling the BIT Route, p. 233. 
58 Ethyl Corp. v. Canada, para 74-88, Lauder v. Czech Republic, para 188-9. 
59 Ethyl Corp. v. Canada, para 77; SGS v. Pakistan,, para 184. 
60 Ethyl Corp. v. Canada. para. 77. 
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concluded, therefore, that no purpose would have been served by any further 

suspension of Claimant’s right to proceed.61  

44. The Claimant argues that, as Beritech had filed a request for arbitration under the JV 

Agreement against the Claimant, prior to Claimant’s request for arbitration62, there 

was no rational point in Claimant’s attempt of amicable dispute settlement. Even if 

the Tribunal finds otherwise, in the present case, the Claimant was unable to fulfill its 

obligation regarding the required period of time, as its interests would, in the 

meanwhile, have been exposed to a great risk, bearing in mind Respondent’s 

previously argued actions of exercising sovereignty. The Claimant especially 

emphasizes the conduct of the Respondent in regard to the forcible removal of its 

personnel by members of the Beristian military under the executive order. 

45. For all the reasons discussed supra, the Claimant contends that the Tribunal has 

jurisdiction over the dispute. 

 

 

CONCLUSION ON JURISDICTION 

 

46. The Tribunal has jurisdiction over the Claimant’s claims, since all conditions of 

Article 25(1) of the ICSID Convention have been met: (i) the dispute is a legal 

dispute between a State Party to the Convention and a national of another State Party 

to the Convention; (ii) the dispute arises directly out of an investment and (iii) there is 

valid consent by both parties to submit the dispute to the Centre. The claims as 

formulated by the Claimant are treaty and not contract based, and are therefore within 

the Jurisdiction of this Tribunal. In any event, the Tribunal has jurisdiction even for 

the contract based claims, by virtue of Article 10 of the Opulentia-Beristan BIT. The 

waiting period envisaged in Article 11 of the BIT is not a bar to the Tribunal’s 

jurisdiction. 

 

                                                 
61 Ethyl Corp. v. Canada, para. 84. 
62 Uncontested facts, 13 and 14. 
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II THE RESPONDENT VIOLATED THE FAIR AND EQUITABLE TREATMENT 

AND INTERNATIONAL LAW  

 

A. The Respondent failed to abide by Article 2 of Beristan-Opulentia BIT 

 

47. According to Article 2.2 of the Beristan-Opulentia BIT, the investment state is under 

obligation to abide by the rules of customary international law when according to the 

investment and the investor fair and equitable treatment.63 

48. The first reference to equitable treatment is found in the 1948 Havana Charter for an 

International Trade Organization. Its Article 11.2 reads that foreign investments 

should be assured “just and equitable treatment”.64 The fair and equitable treatment is 

a standard which has an important role in the protection of foreign investments and 

has thus been extensively used.65  It aims at assuring that the law-abiding conduct of 

the business activity by the foreign investor is not hampered, without good reasons by 

the host government and other authorities.66 

49. The fair and equitable treatment standard represents an international law standard,67 

which envisages conduct which goes far beyond the minimum standard and affords 

protection to a greater extent and according to a much more objective standard than 

any previously employed form of word.68 It is constantly evolving, and is not “frozen 

in time.”69 Therefore, it cannot be argued that fair and equitable treatment 

                                                 
63 FDI problem, Annex 1, Article 2.2 

64 OECD, Fair and Equitable Treatment Standard in International Investment Law, 

November 2004/3, p. 3, I-A. 
65 Continental Casualty v. Argentina, para. 254; Mondev v. USA, para. 117. 

66 Continental Casualty v. Argentina, para. 254. 

67 CMS Gas v. Argentina, para. 284. 
68 Mann, British Treaties for the Promotion and Protection of Investments, p. 76. 
69 ADF Group Inc. v. USA, para. 179. 
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(hereinafter: FET) is implicitly the same as the international minimum standard70 and 

subsequently represents an absolute minimum - a floor below which the international 

community will not condone conduct.71 

50. It is agreed by the scholars as well as by the rich case law that FET standard is 

breached by the State’s conduct which is harmful to the Claimant and is arbitrary, 

grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the Claimant to 

sectional or racial prejudice, or involves a lack of due process leading to an outcome 

which offends judicial propriety or involves a complete lack of transparency and 

candor in an administrative process.72 

51. As the standard of fair and equitable treatment does not have a strict definition, it 

depends on the specific circumstances of the case at issue.73 The fair and equitable 

treatment includes transparency, protection of legitimate expectations, due process, 

freedom from discrimination and freedom from coercion and harassment.74 

52. Legitimate expectations are considered an essential element of the fair and equitable 

treatment standard.75 By a definition, they are formed based on a promise of the 

administration on which the investors rely when inducing the investment.76 It has 

been contended in the Techmed v. Mexico case that it is required of the host state to 

provide the international investments with a treatment that does not affect the basic 

                                                 
70 Saluka  v. Czech Republic, para 294; Azurix v. Argentina, para 361; Occidental v. 

Ecuador, para 192; Oko Pankki v. Estonia, para. 217; Fair and equitable treatment, 

UNCTAD, pp 13 and 40. 

71 Glamis Gold award, para 619. 
72 Glamis Gold award. para. 559; Waste Management v.USA, para. 98; S.D. Myers v. 

Canada, para. 263; Mondev  v. US A, para. 127. 
73 Mondev v. USA, para. 118; Waste Management v USA, para. 99; Lauder v. Czech 

Republic, para. 292; Gami v. Mexico, para. 96; Sacerdoti, Bilateral Treaties, p. 346; BIT 

95-06, UNCTAD, p.28. 

74 Dolzer & Schreuer, p. 133-147. 

75 Duke v. Ecuador, para. 339. 

76 Glamis Gold award, para. 627. 
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expectations that were taken into account by the foreign investor when making an 

investment.77 

53. In addition, the legitimate expectations principle allows a foreign investor to claim 

compensation in situations where the conduct of a host state creates a reasonable 

expectation in the mind of the investor that it may rely on that conduct, such that a 

subsequent failure by the host state to honor those expectations causes the investor to 

suffer damages.78 

54. In the present case guaranties have been implicitly made by the Respondent by 

Article 2 of the Beristan-Opulentia BIT. The said Article states that companies and 

firms in which the other party has invested will not be subjected to unjustified or 

discriminatory measures. 

55. The Claimant had created legitimate expectations upon investing in the Sat-Connect 

project. By the virtue of potential profit, legitimate expectations were ipso facto 

created especially considering that the Claimant has invested a considerable amount 

of assets in the said project. The Claimants investment was seized for no apparent 

reason, hence the expropriation of reasonably expected gain79 from the investment 

violated both BIT and general international law. 

56. Moreover, the Respondent failed even to attempt to prove that the claims of its 

official80 are anything but speculations. The Bersitan Time, which publicized the 

allegations about the hypothetical leak, stated that a government defense analyst, 

speaking off the record, noted that there is a rising number of foreign laws compelling 

disclosure of encryption ciphers, keys, and pads to national security services. It 

further stated that the analyst 

                                                 
77 Tecmed v. Mexico, para 154.  
78 Thunderbird v. Mexico,147. 
79 Metalclad v. Mexico, para. 103; Occidental Exploration, para. 62. 
80 FDI MOOT PROBLEM 2010, Annex 2, Article 8. 
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 “indicated that there have been leaks not only involving 
encryption technology, but also concerning the technology, 
systems, and intellectual property of the Sat-Connect project.”81   

57. It is clear from the excerpt that the said official spoke off the record, and that he 

merely “indicated” that a leak has occurred. Taking into account that the Claimant’s 

assets were taken in an arbitrary manner, it can be clearly concluded that the 

Respondent breached its obligation to protect the Claimants legitimate expectations. 

58. Furthermore, bearing in mind that there are no evidence of its possible violations, the 

Claimant argues that the only possible incriminatory factor in this case is Televative’s 

nationality, which represents downright discrimination. 

59. Prohibition of discrimination is one of the key elements in international community. 

Article 1.2 of the International Convention on the Elimination of All Forms of Racial 

Discrimination states that the Convention shall not apply to distinctions, exclusions, 

restrictions or preferences made by a State Party between citizens and non-citizens,82 

be it that their legal interest or right is in question. 

60. Even if the Tribunal rejects Televative’s claim that FET encompasses much more 

than a minimum standard of treatment, the Claimant respectfully submits that the 

Respondent’s actions would still amount to a violation of its treaty obligations, and 

customary international law. 

61. In that case, in order to establish violation of the FET, the Claimant needs to establish 

something widely unacceptable, such as denial of justice or discrimination,83 since, as 

stated in the Glamis Gold Ltd. v. USA award, the minimum standard of treatment is 

meant to serve threshold below which conduct is not accepted by the international 

community.84 The Respondent’s decision to seize the Claimant’s assets presents a 

breach of the said minimum inasmuch it was arbitrary. Arbitrariness appalls the sense 

of juridical propriety,85 and is consequently below the acceptable threshold. 
                                                 
81 FDI Moot 2010 Clarification Requests (4 June) Responses, clarification 178 

82 Non-Discrimination in International Law, INTERIGHTS , p. 184. 
83 Azinian v. Mexico, para/ 87; Glamis Gold award, para 618. 
84 Glamis Gold award, para. 619. 
85 ELSI case, para. 128. 
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62. Actions taken by the Respondent were a breach, as they were discriminatory and 

based on racial or sectional prejudice.86 The Respondent cannot try to throw over this 

claim by stating that the decision made by the Sat-Connect board of directors was not 

intended to cause “foul play”, since it is not essential to determine any mala fides on 

the part of the host state in establishing discrimination.87 It has been held that, in 

general, a measure is discriminatory in effect if it results in a treatment of an investor 

different from that accorded to other investors in a similar or compatible situation.88 

Considering that a local Beristian company is the sole beneficiary of the Claimant’s 

expulsion from the joint venture company, it can be concluded that the Respondent 

acted in a discriminative manner. 

63. Furthermore, due process, as a part of FET standard can be defined as the 

administration of justice according to established rules and principles. In the present 

case the procedure was governed by rules of the Sat-Connect bylaws, especially 

concerning establishing a quorum at meetings of the Board of Directors. These rules 

dictate that a quorum is established with the presence of 6 members. In the present 

case, the decision to invoke the buyout clause was made in presence of 5 members of 

the board of directors, following the departure of Miss Sharpeton from the meeting 

prior to voting taking place. Considering that the quorim is required at the moment of 

the voting89 such a decision does not only present a breach of Sat-Connect bylaws and 

Beristan corporate law, but also a clear violation of due process. 

64. Moreover, if the Respondent would claim that a quorum is needed to be established 

only at the beginning of the meeting, the Claimant would like to point out that Miss 

Sharpeton did not receive any prior notice to the content of the meeting, 90 which is a 

separate violation of the procedure, since Beristan laws require a prior notice 

concerning proposed meeting agenda. This also of speaks of a higly non-transparent 

                                                 
86 Methanex v. USA, Part IV Chapter C, para 24; Waste Management. v. Mexico, para 98. 

87 Loewen v. USA, para. 127. 
88 Redfern, Law and Practice of International Commercial Arbitration, p. 493.  

89 FDI Problem, clarification 2, question 200 
90 FDI Problem 2010, Annex 2, Article 10. 
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conduct on the part of the Respondent.  Furthermore, the fact that the Board of 

Directors did not have the required quorum to make such an important decision, as 

previously explained, and that it was in all instances arbitrary, subjective and not 

based on any evidence, it is the Claimants submission that due process has been 

grossly violated. 

65. Lastly, the Claimant argues that its freedom from coercion and harassment has been 

violated by securing all sites, facilities and equipment by a part of Beristan army, as 

well as forcing Televative personnel to leave the premises.91 

66. While it is clear, for aforestated reasons, that the Respondent had intentionally based 

its decision on non-objective reasons, even if the Respondent claims that its decisions 

were based on good faith, it has been accepted that the existence of mala fides is not a 

requirement for a breach of the fair and equitable treatment.92 For all these reasons, it 

is the argument of the Claimant that Respondent failed to protect Claimant’s 

legitimate expectations, that its conduct was non-transparent, and presents a violation 

of due process, freedom from discrimination and freedom from coercion and 

harassment, each of which proving its unwillingness to act in good faith. 

 

B. The Respondent failed to provide Televative with full protection and security 

 

67. Article 2.2 of the Beristan-Opulentia BIT requires the host state to provide the 

investment, and the investor, with full protection and security. This clause does not 

only include the matter of physical stability, but the stability afforded by a secure 

                                                 
91 FDI MOOT PROBLEM 2010, Annex 2, Article 10, 11. 

92 EDF v. Romania, para. 104; Enron v. Argentina, para. 27; Tecmed v. Mexico, para. 

154; ADC Affiliate v. Hungary , para. 303; Siemens v. Argenitina,  para. 299; Mondev v 

USA, p.40. 
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environment as well.93 This kind of security is essential from an investor’s point of 

view.94 

68. Furthermore, it has been held that withdrawal of an authorization vital to the 

operation of the investment amounts to a breach of full protection and security.95The 

Respondent has, for all intents and purposes, revoked an authorization vital to the 

operation of investment since the Claimant’s company cannot operate within the joint 

venture. 

69. Televative's assets were taken on the basis of an arbitrary decision. The said decision 

was based on mere speculation and did not have any factual support. The Respondent 

did not in fact have the right to take Televative's assets because that created an 

unstable environment in which the Claimant could have not conducted further 

business. 

70. Since Televative has not been treated in accordance with the minimum standards of 

treatment, including a stable and predictable legal and business framework, it is the 

Claimants submission that the Respondent fail to provide full protection and security. 

 

III   THE TAKING OF THE TELEVATIVE’S PROPERTY AMOUN TS TO 

EXPROPRIATION 

A. The seizure of Televative’s shares cannot be viewed as the invoking of  

Clause 8 

 

71. The Respondent cannot maintain that the seizure of Televative’s title represents a 

buy-out under Clause 8 of the Joint Venture Agreement.96 Clause 8 allows the 

Respondent to buy out all of Televative’s interest in Sat-Connect if Televative 

                                                 
93 Siemens v. Argentine, para. 303; Azurix Corp. v. Argentine, para. 174. 
94 Azurix Corp. v. Argentine, para. 174. 
95 Goetz v. Burundi, paras. 125-131. 
96 FDI Moot problem, 2010, Annex 3, Clause 8. 
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commits a material breach of the provisions of the said Agreement. However, 

Televative contends that no breach of Agreement was committed that would trigger 

its responsibility. Based on the decision of the Sat-Connect’s board of directors, the 

Respondent made an arbitrary decision to take the Claimant’s assets by force. 

72. Therefore, the Respondent cannot justify the purchase of Televative’s interest in Sat-

Connect under the Clause 8, since no material breach of contract occurred. 

 

B. The Respondent illegally expropriated Claimant’s interests in the Sat-

Connect project 

 

73. According to Article 4.1 of the Beristan-Opulentia BIT  

„Investments of investors of one of the Contracting parties shall 
not be directly or indirectly nationalized, expropriated, 
requisitioned or subjected to any measure having similar effects 
in the territory of the other Contracting Party“.97  

Expropriation is a governmental taking or modification of an individual's property 

rights, esp. by eminent domain.98 This kind of protection of foreign investors can be 

found in most BITs,99 since investors operating within the territory of a host country 

become subject to the legislative and administrative measures of that country.100 In 

order for expropriation to be rendered lawful, following elements have to be present: 

(i) taking of the investment for a public purpose, (ii) as provided by law, (iii) in a 

non-discriminatory manner and (iv) followed by prompt, adequate and effective 

                                                 
97 FDI Moot problem 2010, Article 4, para. 1. 
98 Black’s Law dictionary. 
99 Chile and Tunisia BIT (1998), Article 6; Chile and Jordan BIT (2001), Article 5; 

Kuwait and Lithuania BIT (2001), Article 6; France and Uganda BIT (2002), Article 5; 

Belgium and Cyprus BIT (1981), Article 4; Argentina and Sweden BIT (1991), Article 4, 

found in: BIT 95-06, UNCTAD, page 58. 
100 Taking of Property, UNCTAD, page 11. 
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compensation.101 These prerequisits are in conformity with the requirements under 

customary international law.102 

74. When determining whether expropriation has occurred the motivation to expropriate 

is not essential.103 The purpose of governmental measures is irrelevant for the 

determination whether an expropriation has occurred, and the only important 

consideration is the effect of on the investment.104 

1)  The seizure of the Claimant’s property represents direct expropriation 

75. Direct expropriation exists when an investment is expropriated through a formal 

transfer of title or outright physical seizure.105 International law is clear that a seizure 

of legal title of property constitutes a compensable expropriation.106 It is evident from 

the facts of the case that Televative has lost its title and no longer owns a substantial 

percentage of shares in Sat-Connect. 

 

2)  Aletrnatively, measures taken by the Respondent are tantamoun to indirect 

expropriation 

 

76. Should the Tribunal find that actions of Beristan do not amount to direct 

expropriation, the Claimant alternatively submits that actions undertaken by the 

                                                 
101 Beristan-Opulentia BIT, Art.4.2; Indirect Expropriation and the Right to Regulate in 

International Investment Law, OECD , p.7. 
102 World Bank Guidelines, para 1363; Taking of Property, UNCTAD, pp. 12-13. 
103 Metalclad v. Mexico, para 111. 
104 Santa Elena v. Costa Rica, pp 1317, 1329; Waste Management v. Mexico, para 143; 

Revisiting privatization, foreign investment, international arbitration and water, p.60. 
105 Indirect expropriation and the right to regulate in international investment law, OECD, 

p. 3. 
106 Indirect expropriation abd the right to regulate in international investment, OECD, 

p.3. 
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Respondent are tantamount to indirect expropriation. Indirect or de facto 

expropriation occurs through state’s interference in the use of property or with the 

enjoyment of the benefits even when the legal title to the property is not affected.107 A 

regulation may constitute expropriation when it impairs the investors’ economic 

rights, i. e. ownership, use, enjoyment, or management of the business, by rendering 

his assets useless.108 

77. Whether an indirect expropriation occurred depends on: (i) degree of interference 

with the property right, (ii) character of governmental measures, i.e. the purpose and 

the context of the governmental measure, and (iii) interference of the measure with 

reasonable investment-backed expectations109 

78. It can clearly be concluded that the Respondent’s actions have impaired the 

Claimant’s assets to such an extent that the Claimant is unable to use any of its assets, 

due to the fact that they have been forcibly taken. The European Court of Human 

Rights has contended that an expropriation can be found in a case where the investor 

has been definitely and fully deprived of the ownership of property, which can 

undoubtedly be equated with the facts of the present case.110   

79. Given that the Respondent has only a suspicion that disclosure of information has 

occurred, the Claimant argues that the Respondent cannot maintain that this is a 

sufficient reason to expropriate Televative's assets. 

                                                 
107 Indirect Expropriation and the Right to Regulate in International Investment Law, 

OECD, p.3; Tippettis case, p.225. 
108 Indirect expropriation and the right to regulate in international investment law, 

OECD, p.11. 
109 Indirect expropriation and the right to regulate in international investment law, 

OECD, p. 10. 
110 Handyside v. United Kingdom, p.29; Poiss v. Austria, p. 108; Matos e Silva, Lda v. 

Portugal, p. 600-01; The Approach Taken by the European Court of Human Rights to the 

Assessment of Compensation for ‘Regulatory Expropriations of the Property of Foreign 

Investors’, pp.148-173. 
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80. Regardless of whether the State “takes” or transfers legal title to the investment, the 

expropriation can be established.111 It is also immaterial whether the State itself 

(rather than local investors or other third parties) economically benefits from its 

actions. In the present case the Respondents actions amount to interference of the 

Claimants investment-backed expectations. 

81. Beristan’s measures – the illegal seizure of Televative’s property, the takeover of 

Televative’s facilities and the removal of remaining Televative’s seconded personnel 

by Civil Work Force – form creeping expropriation, which is an incremental 

encroachment on one or more ownership rights of a foreign investor that diminishes 

the value of its investment.112 The Respondent’s measures, seen in conjunction,113 

amount to a lasting removal of an ability of an owner to make use of its economic 

rights.114 The conclusion that the property has been taken by the government is 

warranted whenever events demonstrate that the owner was deprived of fundamental 

rights of ownership and it appears that this deprivation is not merely ephemeral.115  

82. In the present case, Beristan’s interference was broad enough to encompass all course 

of sovereign conduct that unfairly diminished the Claimant’s right over the assets 

which constitutes indirect expropriation.116 It cannot be doubted that Beristan 

measures, regardless of their intention, have inevitably affected Televative, since it 

has lost the totality of its shares in Sat-Connect. Restrictions imposed  

“in a manner that effectively freezes or blights the possibility for 
the owner to reasonably exploit the economic potential of the 
property, can…be identified as the actual act of taking.”117  

                                                 
111 CME v. Czech Republic, para. 150. 
112 Taking of property, UNCTAD, p. 11; Generation Ukraine v. Ukraine, paras. 20, 22. 
113 Biloune v. Ghana, p. 209. 
114 S.D. Myers v. Canada, para. 283. 
115 Tippetts case, p.264. 
116 Waste Management v. Mexico, para 145. 
117 Santa Elena v. Costa Rica case, para. 76. 
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Therefore, the Respondent motivation is irrelevant, since Televative’s rights are 

rendered so useless that they must be deemed as expropriated.118 

 

3) The taking of Televative’s property was unlawful  

a)  There was no public purpose for the taking 

83. The Respondent cannot maintain that the Claimants assets were expropriated for a 

public purpose. A State cannot rely only on public interest as an excuse for 

expropriation without further explanation.119 The public purpose must be related to 

the internal needs of a state,120 therefore the Respondent cannot maintain that 

Televative`s assets were expropriated in public interest, on the ground of leaking 

confidential information. The Respondent did not even try to demonstrate that the 

allegations of its official121 are anything but rumors within the Beristan Army.122 The 

Bersitian Times article, which disclosed the possibility of a leak, stated that a 

government defense analyst noted that there is a rising number of foreign laws 

compelling disclosure of confidential information from their companies. It further 

stated that the analyst  

“indicated that there have been leaks not only involving encryption 
technology, but also concerning the technology, systems, and intellectual 
property of the Sat-Connect project.”123   

The said official spoke off the record, and merely “indicated” that a leak has 

occurred. Therefore it cannot resasonably contended that the Respondent could justify 

expropriating the Claimants in public interest. 

                                                 
118 Starrett Housing Corporation v. Iran, p. 349. 
119  ADC Affiliate v. Hungary, para 432. 
120  Taking of property, UNCTAD, p. 25. 
121 FDI MOOT PROBLEM 2010, Annex 2, Article 8. 

122 FDI Problem, clarification 2, question 231 
123 Clarifications 1, Question 178. 
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b)  The taking of Televative’s property was discriminatory 

 

84. Regarding the second condition for the lawfulness of the expropriation, the Claimant 

submits that Respondent’s illegal acts are based on the nationality of Televative Inc. 

Expropriation conducted by a State must be declared unlawful if it is taken in a 

discriminatory manner.124 Beristan’s measures can be described as such, since they 

are racially motivated and based on ethnic origin of the Claimant.125  

85. It has been held that, in general, a measure is discriminatory if it results in a treatment 

of an investor different from that “accorded to other investors in a similar or 

compatible situation.”126 Discriminatory and unjust treatment is contrary to the 

principle of equality.127 A discriminatory state measures, based on the ethnicity of an 

investor are most definately not in accordance with this principle.  

86. The Claimant was a victim of Beristan’s violent measures only because of advanced, 

modern technology in which development Claimant had huge contribution. Judging 

from Beristan’s actions, Televative INC can only wonder about the real purposes 

which guided Beristan to do such an expulsion of Claimant from Sat-Connect which 

resulted in disregarding all Televative’s efforts.  

c)  The seizure of Televative’s property was not committed in 

conformity with the due-process law 

87. The Claimant argues that the Respondent did not fulfill the third condition under the 

Beristan-Opulentia BIT, inasmuch the expropriation procedure in the present case did 

                                                 
124 LETCO v. Liberia, p. 665. 
125  Methanex v. USA, Part IV Chapter C, para 24; Waste Management v. Mexico, para. 

98. 
126 Redfern, Law and Practice of International Commercial Arbitration, p. 493; Taking of 

property, UNCTAD, p. 20. 
127 German Settlers in Poland, p. 65. 
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not comply with the legislation.128 There was no decision enacted by the adequate 

state authorities which is a prerequisite for the legality of the seizure. The taking of 

Televative’s property was based solely on the arbitrary decision of Sat-Connect’s 

board of directors, opposite to the due process requirement. Arbitrariness, such as 

presented by Sat-Connect, is regarded opposition to the rule of law.129 Thus, the 

Claimant contends that such an act, which appalls the sense of judicial propriety, 130 is 

a willful disregard of the due-process which in itself makes the expropriation 

unlawful.  

88. Not only that, but the decision of the Sat-Connect board of directors was passed in a 

breach of the due-process as well, being that the critical meeting was set without 24-

hour prior notice of proposed agenda for the meeting, which is a requirement under 

Beristan law. 131 Moreover, the said meeting did not have the necessary quorum, since 

comprised of five members due to the departure of Mrs. Alice Sharpeton, who 

refused to participate in the vote concerning the invoking of Clause 8 of the JV 

Agreement and left the meeting in protest. Therefore the decision to take the 

Claimant’s assets is not only null and void,132 but also shows that it does not 

constitute a lawful expropriation. 

 

d)  There was no adequate compensation 

 

89. The taking of the Claimant’s shares in the Sat-Connect project in any event represents 

a downright physical seizure which has deprived the investor, in this case Televative, 

of property rights. As a result of the Respondent’s measures, the Claimant suffered 

effective loss of management and potential future profit. The value of the intellectual 

property over the life of the technology would alone be in excess of US$ 100 
                                                 
128 BIT 95-06, UNCTAD, p. 61. 
129 Asylum Case, p. 284. 
130 ELSI case, para. 128. 
131 Clarifications 2, question 149. 
132 Clarification 2, question 149. 
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million133. All of Claimant’s contributions of capital, research and development, now 

belongs to the Respondent. Such consequences inevitably point out that Beristan’s 

acts and deprivation of the financial and business use of Televative’s property caused 

damage to the Claimant.134  

90. The Claimant asserts that the government of The Republic of Beristan did not 

compensate committed expropriation adequately. Under the Beristan-Opulentia BIT, 

the Respondent is obligated to pay adequate compensation, which is also a well-

recognized rule in international law.135 The compensation required by the Beristan-

Opulentia BIT is in accordance with the widely accepted136 Hull standard of 

compensation,137 which is generally most commonly used138 in most BITs. 

91. The Hull formula dictates that each compensation should be prompt, adequate and 

effective.139 Also, Hull standard requires the payment of full market value of foreign 

direct investment, speedily and in convertible currency.140 

92. Therefore, Claimant indicates that Beristan authorities had only returned Televative's 

paid-in investment US $47 million, without including compensation for potential 

future profits as well as for the intellectual property, know-how and trade secrets that 

                                                 
133 Clarifications 2, Question 197. 
134 Tecmed v. Mexico, para 189. 
135 United Nations Resolution on Permanent Sovereignty over Natural Resources, para. 4; 

Charter of Economic Rights and Duties of States, Article 2.(c); Lithgow v. UK, paras. 

121-2; Norwegian Shipowners’ Claims, p.28; German Interests in Polish Upper Silesia, 

p. 22; Chorzow Factory, p. 47; German Settlers in Poland, p.38; Petar Pazmany 

University, p. 243. 
136 Angola and United Kingdom BIT (2000), Article 5; Belarus and Croatia BIT (2001), 

Article 5, found in: BIT 95-06, UNCTAD, p. 62. 
137 Note form US Secretary of State to Mexican Government, 22th August 1938 
138 Taking of property, UNCTAD, p. 20. 
139 Ibid. 
140 Ibid. 
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have been developed an are now controlled by Sat-Connect joint venture. This 

returning of Televative's paid-in does not represent an adequate compensation.  

93. The government of the Republic of Beristan did not cover Televative’s losses for 

intellectual property in excess over US$ 100 million, and therefore, the returning of 

Televative’s paid-in did not neutralize all consequences of taking.141 The real market 

value of Televative’s investment is significantly more than US $47 million. Claimant 

is entitled to receive compensation on the basis of the market value of the assets the 

Claimant has been deprived of.142  

94. Bearing in mind the aforesaid, the Claimant demands from the Respondent an amount 

of money, which will re-establish the situation that would have existed if the 

expropriation had not occurred.143 

 

 

 

IV THE REPOSNDENT’S NATIONAL SECURITY CLAIMS ARE 

UNSUBSTANTIATED 

A.  Article 9 is not a self-judging clause 

 

95. Accounting the aforementioned, Beristan commited a breach of the fair and equitable 

treatment clause and undertook illegal and discriminatory measures which cannot be 

justified by invoking Article 9 of Beristan-Opulentia BIT.144 Article 9 of the Beristan-

Opulentia BIT represents represents an essential security clause. Bearing in mind that 

exceptions of this kind are common in bilateral investment treaties, one of the 

remaining questions in international law is that of a judge of the legality of the 
                                                 
141 Chorzow Factory, p. 47. 
142 Tecmed v. Mexico, para 189; Metalclad v. The Mexico, pp. 615, 641; Benvenunti and 

Bonfant v. Congo, p. 345; AGIP SPA v. Congo, p. 318. 
143 Separate Opinion of Judge Lagergeern, p. 609. 
144 FDI Moot problem, Annex 1, Article 9. 
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invoking of the essential security interest clause. 145 Consequently, in the present case, 

it has to be determined whether the clause of self-judging character. 

96. The Claimant argues that Article 9 does not represent a self-judging clause.146 It 

cannot be accepted that a state, relying on this exception clause is the sole judge of 

the lawfulness of its acts, without any kind of judicial review. To the contrary, state’s 

decision is always subjected to a good faith review. In the present case, the Tribunal 

should be viewed as an adequate forum for assesing whether the State is using 

essential security exception as a cloak for taking protectionist action or the pursuing 

other aims.147 As Enron tribunal stated: 

„truly exceptional and extraordinary clauses such as a self-
judging provision  normally must be expressly drafted to reflect 
the intent, as otherwise there can be a presumption about it not 
having that meaning in wiev of its exceptional nature.“148  

97. In Article 9 of Beristan-Opulentia BIT it is obvious that the essential security clause 

is designed to protect in the first place the maintenance of international peace and 

security and only then protection of state’s security interest, which in itself, entirely 

excludes Party’s discretional decisions. This consequently means that state is not able 

to unilaterally determine the legitimacy of exceptional measures applied under this 

essential security provision. The International Court of Justice has held itself 

competent to review state’s assessment, albeit, in practice, it tends to afford a wide 

margin of discretion for States in determining whether or not particular interests can 

be regarded as national security interests.149 

                                                 
145 CMS Gas v. Argentina, para 366. 
146 Enron v. Argentina, para 339. 
147 International Adjudiction on National Security Issues: what Role for the WTO?, p. 

390. 
148 Enron v. Argentina, para 335; CMS Gas v. Argentina, para 370. 
149 International Adjudiction on National Security Issues: what Role for the WTO?, 

p.309.    
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98. Therefore, in present case, it cannot be accepted that the Respondent is the sole judge 

to evaluate the need to invoke the essential security clause. By estimating on its own 

the existence of national security interests, the Respondent created for itself a too easy 

way of escaping the fulfillment of the obligations arising under the Beristan-

Opulentia BIT.150 

99. Alternatively, even if the Tribunal finds that essential security clause from Article 9 

has self-judging character, any interpretation by the Respondent would be anyway 

subject to good-faith review.151 

B. There was no reason for invoking Article 9 

 

100. The Claimant contends that there is no general international law doctrine 

establishing an implicit open-ended national security exception for all treaties.152 

101. The doctrine of necessity is fundamentally different from that of national security. 

The main difference between Article 9 of the BIT and the state of necessity under 

customary law relates to its scope, content and other effects.153 

102. Essential security provision is a specific provision and may be invoked only 

within framework of the BIT.154 On the other hand, the state of necessity can be 

invoked in any context against any international obligation.155 The plea of 

necessity is subsidiary to that of Article 9 of the BIT.156 The state of necessity is 

an excuse, relevant only if it has been decided that there has otherwise been a 

breach of those substantive obligations under the BIT.157 

                                                 
150 The Protection of National Security in IIAs, UNCTAD. p. 92. 
151 LG&E v. Argentina, para 214. 
152 Treaties and Natinal Security, p. 443. 
153 Sempra annulment, para 112; Continental Casualty v. Argentina, para 163. 
154 Sempra annulment, para 113 
155 Continental Casualty v. Argentina, para 167. 
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103. Being an exception to the application of a treaty, the essential security interest 

clause must be interpreted very narrowly.158 This means that, in order to invoke 

the essential security interest clause, interest in peril must be a vital one.159 If the 

very existence of the State is jeopardized, invoking of the said exception would be 

justified. 

104. The Claimant respectfully submits that, in the present case, there was no 

justification for invoking essential security exception. Televative argues that 

Beristan’s vital interest was not jeopardized since the existence of Beristan was 

not compromised. Furthermore, there was no danger to Beristan independence. 

105. The Claimant contends that Beristan did not prove allegations concerning leaking 

of confidential information which allegedly caused Beristan’s national security 

problems. There is no evidence that any kind of disclosure happened. Moreover, 

the Claimant is puzzled how Beristan decided that Televative is responsible for 

unverified leaking. 

106. Accordingly, all of Beristan’s claims are based on story published in independent 

Beristan’s newspaper which contains what is best described as rumor, spread by 

anonymous defense analyst. 

107. In conclusion, the Respondent offers no facts or proof of a crisis sufficiently 

severe in order to trigger Article 9 of Beristan-Opulentia BIT. 

 

C.  The Respondent cannot rely on customary international law as an excuse 

for invoking Article 9  

108. In customary international law, the doctrine of necessity160 is most likely to be 

invoked in relation to national security.161 However, Beristan cannot rely on the 

                                                 
158 SGS v. Pakistan, supra note 27, para. 167. 
159 Essential Security interest Under International Investment Law, International 

Investment Perspectives: Freedom of an Investment In a changing World, OECD 2007, p. 

100. 
160 Articles on State resopnsibility, Article 25. 
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rules of customary international law to justify its actions. State of necessity is the 

most exceptional remedy governed by very strict conditions.162 State practice and 

judicial decisions support the view that necessity constitutes a circumstance 

precluding wrongfulness under very limited conditions.163Article 25 of ILC’s 

Articles on State Responsibility164 enumerates several requirements which must 

be cumulatively fulfilled.  

109. Necessity may not be invoked unless the act is the only way for a state to preserve 

an essential interest against grave and imminent peril.165 The Claimant 

emphasizes that Beristan measures were not the only way for Beristan to protect 

its national security.  If other steps could safeguard state’s interest as effectively, 

even if those other steps are more difficult or expensive to the State, they are to be 

taken.166 In addition, actions characterized as anything under required to preserve 

the essential interest would not be excused by necessity.167 

110. Beristan had an option to undertake some other measures which would resolve the 

created situation, in its own discretion and responsibility or in coordination with 

Televative. Such actions taken with the asistance of Televative could solve 

problems more quickly and efficiently than harmful measures taken by Beristan 

which led to buy-out. Such measures had to be devoided of such great degree of 

severity to the Claimant. 

                                                                                                                                                 
161Treaties and National Security, p. 443. 
162 Enron. v. Argentina, para 304. 
163 Crawford, Draft Articles on State Responsibility with comentaries, p.194. 
164 Articles on State responsibility, Article 25. 
165 Articles on State responsibility, Article 25(1a). 
166 Emergency Exceptions to International Obligations in the Realm of Foreign 

Investment: The State of Necessity And Force Majeure as Circumstances Precluding 

Wrongfulness, para 483. 
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111. Moreover, Televative contends that, in the present case, the peril is not grave. 

Beristan’s vital interests are not endangered and hence, Beristan is not excused in 

violation of its obligations under international law.168 

112. Furthermore, the peril is not even imminent. It is not a given that any 

consequences of the leaking of confidential information will ever happen. 

Beristan failed to provide any evidence that problems or consequences of the 

alleged leaking will inevitably occure in close proximity. 

113. Furthermore, necessity may not be invoked to preclude wrongfulness if the state 

has contributed to the state of necessity.169 

114. Televative argues that Beristan’s contribution was substantial.170 Actions made by 

authorities of Beristan represent the endogenous factor in creating crisis.171 

Beristan significantly contributed in creating crisis.172 Televative underlines that 

Beristan did not verify information published in Beristan independent newspaper 

and therefore acted rashly. The Respondent’s actions were reckless and they 

created uncalled-for panic. 

115. Bearing in mind the aforementioned, the Respondent cannot rely on the existence 

of national security interests as a justification for invoking the Article 9 of 

Beristan-Opulentia treaty. Furthermore, even the customary international law does 

not justify illegal invoking of essential security clause. 

 

 

 

 

                                                 
168 Essential Security Interests Under International Investment Law, International 

Investment perspectives: Freedom of an Investment in a Changing World, p. 100. 
169 Articles on State responsibility, Article 25(2b). 
170 CMS Gas v. Argentina, para 329; Enron v. Argentina, para 312. 
171 Enron v. Argentina, para 311. 
172 CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB 

01/8, Award, para 329 
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CONCLUSION ON THE MERITS OF THE CLAIM 

 

116. Respondent has breached its international obligations with respect to fair and 

equitable treatment. Respondent failed to protect Claimant’s legitimate 

expectations. Moreover, Respondent did not provide full protection and security 

to Claimant due to disrespect of claimant’s minimum standards of treatment. The 

seizure of Claimant’s property cannot be viewed as the invoking of Clause 8 and 

it amounts to expropriation. Furthermore, essential security interests do not justify 

Respondent’s measures. 

 

 

PRAYER FOR RELIEF  

 

In the light of all previously mentioned, the Claimant respectfully requests that the 

Tribunal adjudge and declare that: 

1) it has jurisdiction to adjudicate on Televative’s claims and/or that the claims 

are admissible; 

2) Beristan breached the fair and equitable principle and thus violated both 

Beristan-Opulentia BIT and international law; 

3) the Respondent expropriated Televative’s assets and that such taking was 

unlawful; 

4) the Respondent is to pay the adequate ammount of compensation to the 

Claimant, which includes the loss of profit and intellectual property; 

 

 

Respectfully submitted on 19 September, 2010 by 

 

GROS 

On behalf of the Claimant 

TELEVATIVE INC. 

 


