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Statement of Facts 
 
1. On March 20, 1996, the Republic of Beristan (“Respondent”) and the United Federation 

of Opulentia entered into a treaty concerning the encouragement and reciprocal 

protection of investments (“BIT”).  

 

2. On October 18, 2007, Televative Inc. (“Claimant”), an Opulentian corporation, 

participated in establishing a joint venture company, Sat-Connect S.A. (“Sat-Connect”), 

providing satellite communications technology and systems in Euphonia, along with 

Beritech S.A. (“Beritech”). The joint venture benefitted from Claimant´s expertise, 

significant efforts as well as the transfer of its advanced technology and was almost 

ready to deploy the systems and network. 

 

3. Beritech is a state-owned entity and the Beristan government owns a 75 % interest in 

Beritech. The remaining 25 % of Beritech are owned by a small group of wealthy 

Beristan investors, who have close ties to the Beristan government.  

 

4. The Government of Beristan has co-signed the joint venture agreement (“JV 

Agreement”) as guarantor of Beritech´s obligations.  

 

5. Claimant owned a 40 % minority share in Sat-Connect and appointed four directors of 

Sat-Connect´s Board of directors whereas Beritech S.A. owned a 60 % majority stake in 

Sat-Connect and has the right to appoint five directors.  

 

6. Shortly before Sat-Connect´s systems and network were ready to be deployed and 

Claimant’s superior know-how was not essential anymore, Beritech informed Claimant 

that it was buying-out Claimant´s interest in the joint venture under the buyout provision 

(Clause 8) of the JV Agreement. 

 

7. The Clause was invoked based on an article in the newspaper The Beristan Times, which 

raised the allegations that Claimant leaked information regarding Sat-Connect´s 

technology and systems to the Government of Opulentia. The buyout  decision was 

taken without proper notice to Claimant and without any opportunity to respond to the 

false charges that were raised.  
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8. Shortly after being informed of the forced buyout by Beritech, Beristan military 

personnel removed Claimant´s personnel from all offices, sites and facilities of the Sat-

Connect project.  

 

9. The expulsion from the Sat-Connect project, the forcible removal of its personnel by 

members of the Beristan military, and the improper buyout of its interest in Sat-Connect 

were the product of a conspiracy against Claimant. Under the buy-out provision, the 

Respondent paid significantly less than what Claimant would receive it were to sell its 

interest to an arms-length buyer, because the buyout provision only returns Claimant´s 

paid-in investment – without including compensation for potential future profits as well 

as for the intellectual property, know how and trade secrets that have been developed and 

are now controlled by Sat-Connect. Respondent illegally expropriated Claimant’s interest 

in Sat-Connect, because Beristan now has all of Claimant´s contributions of capital, 

research and development to the Sat-Connect project and does not want to pay Claimant 

market-based prices for its interest in Sat-Connect. 

 
10. On October 19, 2009, Beritech filed a request for domestic arbitration against Claimant 

under Clause 17 of the JV Agreement. Claimant refused to respond to Beritech´s 

arbitration request. 

 
11. Instead, on October 28, 2009, Claimant requested arbitration in accordance with 

International Centre for the Settlement of Investment Disputes (“ICSID”) Rules of 

Procedure for the Institution of Conciliation and Arbitration Proceedings and notified 

Respondent. Both, Beristan and Opulentia are ICSID Contracting States and have 

ratified the ICSID Convention.  
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Summary of Argument 
 
12. Jurisdiction : This Tribunal has jurisdiction to hear this dispute. First, Article 11 of the 

BIT grants jurisdiction to this Tribunal over treaty-based claims irrespective of the 

forum selection Clause 17 of the JV Agreement. Furthermore, this Tribunal has 

jurisdiction over Claimant’s contract-based claims by virtue of the “umbrella clause” of 

Article 10 of the BIT because Beritech’s conclusion of the JV Agreement is attributable 

to Beristan and Article 10 of the BIT elevates contract claims to treaty claims. 

 

13. Merits:  Respondent has breached several provisions of the Beristan-Opulentia BIT and 

the JV Agreement which has harmed Claimant’s investment. First, Respondent violated 

the JV Agreement by illegally invoking Clause 8 of the JV Agreement to buy out 

Claimant’s interest in the joint venture and preventing Claimant to complete its 

contractual duties. Second, Respondent illegally expropriated Claimant’s investment in 

violation of Article 4  (2) of the BIT by breaching the JV Agreement. Third, Respondent 

has breached its obligations to provide “fair and equitable treatment” to Claimant’s 

investment in accordance with Article 2 (2) of the BIT. Fourth, the evacuation of 

Claimant’s personnel amounts to an illegal discrimination and a breach of Article 2 (3) 

of the BIT. Finally, Respondent is not entitled to rely on the essential security clause of 

Article 9 of the Beristan-Opulentia BIT as a defense to Claimant´s claims. 
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STATEMENT OF LAW  
PART ONE: JURISDICTION  

 

14. This Tribunal has jurisdiction to hear this dispute (A.) by virtue of Article 11 of the 

Beristan-Opulentia BIT irrespective of Clause 17 of the JV Agreement. (B.) This 

jurisdiction also extends to Claimant’s contractual claims pursuant to Article 10 of the 

BIT. 

 

A. ARTICLE 11 OF THE BIT GRANTS JURISDICTION TO THI S TRIBUNAL 
IRRESPECTIVE OF CLAUSE 17 OF THE JV AGREEMENT 
 
15. The dispute settlement provision Article 11 of the BIT grants jurisdiction to an ICSID 

tribunal for all disputes relating to investments within the BIT’s scope.1 The forum 

selection Clause 17 of the JV Agreement has no impact on this jurisdiction. Clause 17 

states, in its relevant part, that 

 

“The Agreement shall be governed in all respects by the laws of the Republic 
of Beristan. In the case of any dispute arising out of or relating to this 
Agreement, any party may … commence arbitration. … The dispute shall 
then be resolved only by arbitration under the rules and provisions of the 
1959 Arbitration Act of Beristan, as amended.”2 (emphasis added) 

 
Investment jurisprudence identified two approaches of how to deal with such a 

contractual dispute resolution clause in treaty arbitration: The first approach takes 

recourse to the notion of the fundamental basis of the claim to answer the question of 

competing jurisdiction.3  It establishes an international tribunal’s jurisdiction if the 

fundamental basis is a treaty. The second approach considers that the investor is 

                                                 
1 Article 11 (1) of the Beristan-Opulentia BIT. 
2 Clause 17 of the JV Agreement. 
3 See, Vivendi  decision on annulment; SGS v Phillipines, para 122 ; CMS v Argentine 

Award, para 74; SGS v Pakistan, para 148; Azurix  v Argentina, para 88; Joy Mining v 

Arab Egypt, para 71; Enron v Argentina, para 91; Siemens v Argentine Republic para 

180;  LESI v Algeria, para 71; AES v Argentina, para 95; Camuzzi v Argentina, para 110; 

Eureko v  Poland, para 113; Bayindir v Pakistan, para 151; Jan de Nul v Egypt, para 79; 

see also Schreuer, Calvo’s grandchildren, p. 8. 



Team Hackworth. Claimant’s Memorandum 

5 
 

incapable of waiving the protection of a BIT.4 Both approaches lead to the conclusion 

that this Tribunal has jurisdiction irrespective of Clause 17 of the JV Agreement.  

 

16. Article 11 of the BIT grants jurisdiction to this Tribunal irrespective of Clause 17 of the 

JV Agreement because (I.) the fundamental basis of Claimant’s claim is the BIT, laying 

down an independent standard. In addition, (II. ) Televative was incapable of waiving 

any rights under the BIT by agreeing to Clause 17 of the JV Agreement; even if it were 

capable of waiving rights under the BIT, it has not done so effectively. 

 

I. The fundamental basis of Claimant’s claim is the BIT laying down an independent 
standard 
 
17. Principally, a distinction must be drawn between treaty and contract sphere as 

established by the landmark decision of the Vivendi annulment committee. According to 

Professor Schreuer, the central point of the decision is that a forum selection clause in a 

contract does not preclude ICSID’s jurisdiction based on the BIT.5 This is reflected in 

the following statement of the Vivendi annulment committee: 

 
“[w]here the “fundamental basis of the claim” is a treaty laying down an 
independent standard […] the existence of an exclusive jurisdiction clause in 
a contract between the claimant and the respondent state […]cannot operate 
as a bar to the application of the treaty standard.” 6  

 

This reasoning was adopted by a steady line of authorities.7 
 

18. The Vivendi annulment committee also emphasized that it is one thing to exercise 

contractual jurisdiction, which may be exercised in the forum provided in the JV 

Agreement, and another thing to determine whether there has been a breach of a BIT.8 

                                                 
4 Hoffmann, p. 91; Spiermann, p. 210. 
5 Schreuer, Vivendi I Considered, p. 288. 
6 Vivendi decision on annulment, para 101. 
7 See Vivendi decision on annulment; SGS v Phillipines, para 122; SGS v Pakistan, para 

148; CMS v Argentina, paras 70-76; Enron v Argentina, Jurisdiction, paras 89-94; 

Siemens v Argentina, paras 174-180; Sands, p. 167. 

 
8 Vivendi decision on annulment, para 105.  
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Referring to the existence of substantive standards in the BIT, the committee concluded 

that these constitute “distinct standard of international law”, i.e. that the BIT lays down 

an independent standard.9  

 

19. The same must be true for the substantive standards provided in the Beristan-Opulentia 

BIT. Claimant raises a claim for the breach of several provisions of the Beristan-

Opulentia BIT and does not complain about an isolated violation of the JV Agreement. It 

relies on the substantive fair and equitable treatment and expropriation standards as well 

as on the umbrella clause. This indicates that the fundamental basis of the claim is the 

treaty. A breach of a treaty standard, however, is independent from a breach of the 

contractual JV Agreement. The parties may breach the treaty without breaching the 

contract and vice versa. 10 Therefore, these substantive standards constitute distinct 

standards of international law. 

 

20. This finding is not precluded by the fact that an investment tribunal may review facts 

related to contract interpretation and performance to the extent necessary to rule on the 

treaty claims.11 It may be impossible to separate a potential breach of contract from a 

breach of the BIT without interpretation of the contract12 because both may arise from 

the same set of facts but from different causes of action.13  

 

21. Accordingly, as the fundamental basis of Televative’s claim is the BIT laying down an 

independent standard the contractual dispute resolution Clause 17 of the JV Agreement 

is of no relevance for the jurisdiction of this Tribunal.  

 
II. Televative was incapable of waiving rights under the Beristan-Opulentia BIT by 
agreeing to Clause 17 of the JV Agreement 
 
22. It is the general practice of an overwhelming majority of host States to raise objections 

to the jurisdiction of an investment tribunal with reference to a contractual forum 

                                                 
9 Id.  
10 Id, para 95, 96.  
11 Id, para 76; Bayindir v Pakistan, para 458; Impregilo v Pakistan, para 77 
12 Vivendi decision on annulment, para. 86. 
13 Schreuer, Commentary, Article 26, para 92. 
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selection clause to avoid their obligations under a BIT.14 This holds also true in this very 

case. 

 

23. However, Televative cannot and has not waived any rights under the BIT by agreeing to 

Clause 17 of the JV Agreement because (1.) investors are incapable of waiving rights 

under a BIT and (2.) even if investors were capable of waiving rights under a BIT, 

Televative’s waiver was neither explicit nor effective. 

 

1. Investors are incapable of waiving rights under a BIT 
 
24. Investors are not capable of waiving rights under BITs because a waiver would amount 

to a willful disregard of the intention of the contracting parties to the treaty.  

 

25. The investor is not a contracting party to the BIT, which constitutes a treaty between two 

States. It was the intention of the State parties to provide their nationals with a stable 

legal environment in a foreign host State upon which they may rely in cases of 

investment controversies.15 In such situations, an investor should be able to freely 

exercise the substantive and procedural rights granted to them under international law.16 

From this follows that a waiver must be deemed impossible. Otherwise an investor – in 

cooperation with the host State but against the will of its home state – could frustrate the 

protection granted.17 The host State would be able to abuse its position, circumvent its 

international obligations and deprive an investor from BIT protection by concluding an 

individualized investment contract. This was clearly not intended by the Parties to the 

BIT. 18 

 
26. If a waiver were possible, this would enable a treaty party to easily escape its BIT 

obligations. Unless explicitly provided for it, therefore, cannot be assumed that the State 

parties envisaged that their agreed provision may be disregarded in such an easy way. 

Adopting this line of reasoning, the Vivendi I annulment committee emphasized that 

                                                 
14 Dimsey, p. 45. 
15 Griebel, p. 104; see also Cremades/Cairns, p. 351. 
16 See also Griebel, p. 105. 
17 Id, p. 104. 
18 Id. 
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“[a] state cannot rely on an exclusive jurisdiction clause in a contract to avoid 
the characterization of its conduct as internationally unlawful under a 
treaty.”19  

 

27. A similar point of view was adopted by the tribunal in SGS v Phillippines arbitration 

when determining that the possibility of a waiver is “at least doubtful.”20  

 

28. For these reasons, Televative was incapable of waiving rights under the Beristan-

Opulentia BIT. 

 
2. Even if investors were capable of waiving rights under a BIT, Televative’s waiver was 
neither explicit nor effective. 
 
29. Even if one assumes that investors were capable of waiving rights under the BIT such a 

waiver is, if at all, possible only where it is explicit.21  

 

30. The tribunal in Aguas del Tunari defined the requirements for a valid waiver when it 

determined that only an explicit waiver of ICSID jurisdiction is effective to designate a 

forum other than ICSID.22 First, the selection of a particular venue must be explicitly 

exclusive and, secondly, the parties must have explicitly delineated the matters given to 

that court.23  

 
31. In order to be explicitly exclusive, the waiver needs to be explicit with regard to the 

derogation of rights enjoyed under the BIT; that is it has to be clear that the investor is 

waiving its rights under the BIT.24 Clause 17 of the JV Agreement expresses that “any 

dispute arising under or relating to this Agreement” might be settled under the rules of 

the 1959 Arbitration Act of Beristan.  However, Clause 17 of the JV Agreement does not 

include a literal reference to the BIT, does not contain a provision that would explicitly 
                                                 

19 Id, para 103. 
20  SGS v Philippines, para 154.   
21 Occidental v Ecuador, para 85; Aquas del Tunari v Bolivia, para 112; see also Vivendi 

decision on annulment, para 85; 
22 Aguas del Tunari v Bolivia, para 114.  
23 Para 112; emphasis added 
24 Occidental v Ecuador, para 85. 



Team Hackworth. Claimant’s Memorandum 

9 
 

waive rights arising under the Beristan-Opulentia BIT and, in particular, does not entail a 

commitment to waive the investor’s right to submit disputes to an ICSID tribunal.25 

Accordingly, the language of Clause 17 of the JV Agreement does not include an 

express intention of the contracting parties to waive jurisdiction of this Tribunal. 

Because of the grave consequences of a waiver of rights, an implicit waiver must be 

deemed insufficient, though.26  

 
32. For this reason, Clause 17 of the JV Agreement is not explicit. Thus, an effective waiver 

is not given. Therefore Article 11 of the BIT grants jurisdiction to this Tribunal 

irrespective of Clause 17 of the JV Agreement. 

 
B. ARTICLE 10 OF THE BIT CONFERS JURISDICTION TO TH IS TRIBUNAL 
OVER CLAIMANT’S CONTRACT-BASED CLAIMS WHICH ARISE U NDER THE 
JV AGREEMENT 
 

33. Article 10 of the BIT is a classical example of a so called “umbrella clause” that offers 

additional protection to investors by providing for an internationally secured remedy for 

matters involving investment contracts that host States frequently conclude to induce 

investments by foreign investors.27 Said Article provides that  

 

“Each Contracting Party shall constantly guarantee the observance of any 
obligation it has assumed with regard to investments in its territory by 
investors of the other Contracting Party.”28 (emphasis added)  

 
34. Article 10 of the BIT confers jurisdiction to this Tribunal over Claimant’s contract-based 

claims which arise out of the breach of the JV Agreement because (I .) the conclusion of 

the JV Agreement by Beritech is attributable to Beristan and (II .) Article 10 of the BIT 

elevates contract claims to treaty claims. 

 

I. Beritech’s conclusion of the JV Agreement is attributable to Beristan.  
 

                                                 
25 Clause 17 of the JV Agreement. 
26 Occidental v Ecuador , para 85. 
27 Cf. Yannaca-Small, p. 3; Dolzer/Schreuer, p. 153. 

      28 Article 10 of the BIT.  
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35. Beritech and Televative signed the JV Agreement on October 18, 2007, establishing the 

joint venture company, Sat-Connect.29 While Respondent did not directly become a 

party to the contract, Beritech’s conclusion of the JV Agreement is nonetheless 

attributable to Beristan because (1.) the ILC Articles on State Responsibility30 are 

applicable to determine Beristan’s responsibility under Article 10 Beristan-Opulentia 

BIT for a breach of contract committed by a state-owned entity; and (2.) Beritech´s 

conduct is attributable to Beristan under Article 8 ILC because Beristan controlled 

Beritech.  

 

1. The ILC Articles on State Responsibility are applicable to determine Beristan´s 
responsibility under Article 10 of the BIT for the breach of contract committed by a 
state-owned entity 

 

36. Article 10 of the BIT refers to the observance of any obligations that “it” has assumed. 

In order to determine who “it” is in the specific context, the ILC Articles on State 

Responsibility have to be applied to clarify a State’s international responsibility for a 

breach of an umbrella clause.31 In this manner, the tribunal in Noble Ventures v Romania 

ruled that since the BIT itself does not provide any definition of “it”, “the rules of 

attribution can only be found in general international law which supplement the BIT in 

this respect.”32 Likewise, the tribunal in SGS v Pakistan found that the umbrella clause 

could be violated by the State itself or any legal representative thereof whose acts are 

attributable to the State under the law on state responsibility.33 This line of reasoning 

was also adopted by the tribunals in Eureko v Poland,34 Nycombe v Latvia35 and 

Encana v Ecuador.36 

 

                                                 
29 Uncontested Facts, para 3. 
30 UN General Assembly in Resolution 56/83 of December 12, 2001. 
31 Newcombe/Paradell, p. 461. 
32 Noble Ventures v Romania, para 68. 
33 SGS v Pakistan, para 166. 
34 Eureko v Poland, paras 115-134. 
35 Nykomb v Latvia, at section 4.2. 
36 Encana v Ecuador, para 154. 
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37. If the ILC Articles were not applicable to attribute conduct of private entities to the 

State, the protective purpose of the umbrella clause would be frustrated as States could 

avoid their responsibility by simply setting up an entity, formally vesting it with separate 

legal personality under domestic law, and delegating their powers to it.37 This, however, 

is exactly what the ILC Articles seek to prevent.38  

 
38. Accordingly, the ILC Articles are applicable to determine Beristan’s responsibility under 

Article 10 of the BIT for a breach of contract committed by Beritech, a state-owned 

entity. 

 
2. Beritech´s conduct is attributable to Beristan under Article 8 ILC because Beristan 
controls Beritech 

 

39. According to Article 8 ILC, conduct is attributable to the State if the State directed or 

controlled the specific operation and the conduct complained of was an integral part of 

that operation.39 Beritech is under the control of Beristan. The Government of Beristan, 

as majority shareholder, holds 75 % of the assets of Beritech.40 Beristan investors who 

have close ties to the government of Beristan hold the remaining shares.41 These figures 

illustrate that Beristan was able to exercise paramount influence on the election of 

members to Beritech’s board of directors. Under these circumstances, it seems only 

natural that those candidates were elected, which held close ties to the government. Even 

the Beristan Minister of Telecommunications was a member of Beritech’s board of 

directors.42  The Minister’s involvement, once more, underscores Beristan’s direct 

control over Beritech’s actions. 

 

40. In conclusion, Beritech is under direct control of the Government of Beristan and, 

therefore, the conduct of Beritech is attributable to Beristan under Article 8 ILC.  

 
II. Article 10 of the BIT elevates contract claims to treaty claims   
                                                 

37 See Feit, p. 163. 
38 Hobér, p. 549, 582. 
39 Art. 8, para 3. 
40 Uncontested Facts, para 2. 
41 Uncontested Facts, para 2. 
42 Clarifications, question 135. 
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41. Moreover, Article 10 of the BIT elevates contract claims to treaty claims because (1.)  

Article 10 of the BIT uses an explicit language; (2.) any other interpretation would 

render the clause ineffective, which would violate the principle of effective treaty 

interpretation; and (3.) the preamble of the Beristan-Opulentia BIT calls for an investor-

friendly interpretation. 

 

1. Article 10 of the BIT uses an explicit language 
   

42. According to Article 31 (1) Vienna Convention on the Law of Treaties (VCLT) a treaty 

has to be interpreted in accordance with its ordinary meaning. Therefore, the wording 

has to be looked at. Pursuant to Article 10 of the BIT: 

 

“Each Contracting Party shall constantly guarantee the observance of any 
obligation it has assumed with regard to investments in its territory by 
investors of the other Contracting Party.”43 (emphasis added) 

 
43. Article 10 of the BIT uses the mandatory wording “shall”, which imposes legal 

obligations on the parties.44 Here, the legal obligation is to act in compliance with the JV 

Agreement. Arbitral tribunals in SGS v Philippinies,45 Eureko v Poland46 and BIVAC v 

Paraguay47 have ruled that the words “any obligation” are all encompassing48 and 

include all obligations entered into with regard to investments of investors of the other  

contracting Parties.49 There is no limitation to international law obligations.50 If the 

scope of obligations should have been limited to obligations codified in other 

international law instruments, such a limitation could have been readily expressed by the 

State parties,51 which did not happen in this case. Therefore, such a limitation cannot be 

                                                 
     43 Article 10 of the BIT.  

44 SGS v Philippines, para 115. 
45 Id. 
46 Eureko v Poland, para 246. 
47 BIVAC v Paraguay, para 141. 
48 Id. 
49 Eureko v Poland, para 246. 
50 BIVAC v Paraguay, para 141. 
51 SGS  v Philippines, para 118. 
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assumed. Accordingly, the language of Article 10 of the BIT is also capable of applying 

to obligations that arise under national law, for instance those arising from a contract.52  

 

44. Furthermore, Article 10 of the BIT demands that the State “guarantees” the observance 

of any obligation. In this context, it is noteworthy that Beristan has co-signed the JV 

Agreement as “guarantor” of Beritech’s obligations.53  Therefore, Respondent 

contractually promised to “guarantee” for the obligations of the JV Agreement and will 

assume the obligations of Beritech under the JV Agreement upon Beritech’s default.54 

The similarity of the language demonstrates Beristan’s intention to include the JV 

Agreement in the protection of the BIT through the umbrella clause. 

  

45. Some very few tribunals have drawn a distinction between commercial and sovereign 

contracts to decide on the scope of an umbrella clause.55 This approach is inappropriate 

for the case at hand because it is inconsistent with the wording of Article 10 of the BIT. 

Article 10 refers to “any obligations” and there is no indication that the clause is 

supposed to only refer to certain specific obligations.56 Thus, any agreement related to an 

investment that qualifies as such under the BIT may be the basis for an obligation 

covered by Article 10 of the BIT.57 

  

46. Based on the foregoing, Article 10 of the BIT uses an explicit language and, therefore, 

elevates contract claims to treaty claims.  

 
2. Any other interpretation would render Article 10 of the BIT ineffective, which would 
violate the principle of effective treaty interpretation  

 

                                                 
52 Id, para 115. 
53 Uncontested Facts, para 3. 
54 Clarifications, question 152. 
55 Pan American/BP v Argentina, para 108; El Paso v Argentina, para 79. 
56 See Siemens v Argentina, para 206; Miles, p. 9; see also Fedax v Venezuela, para 29. 
57 Siemens v Argentina, para 206. 
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47. It is a cardinal rule of treaty interpretation that each and every operative clause of a 

treaty is to be interpreted as meaningful rather than meaningless.58 Article 10 of the BIT 

would be superfluous if it were to be interpreted as not to elevate contract claims to 

treaty claims.59  However, if Article 10 of the BIT were superfluous, there would have 

been no reason for the State Parties to include it in the BIT in the first place since Article 

10 of the BIT would be deprived of any field of application or meaning. 

 
48. Therefore, a narrow interpretation of Article 10 of the BIT cannot be sustained as it 

would not give due consideration to the principle of effective interpretation.  

 

3. The preamble of the Beristan-Opulentia BIT calls for an investor-friendly 
interpretation 
 

49. Lastly, generally acknowledged principles of interpretation laid down in Article 31 (1) 

VCLT require that all treaty terms must be interpreted as being consistent with one 

another while giving the appropriate meaning to each of them. In accordance with 

Article 31 (2) VCLT, the preamble to a treaty may serve as useful background in this 

interpretation.60 It includes motivation, aims, and considerations, which are stated as 

having played a part in drawing up the treaty.61 The preamble of the Beristan-Opulentia 

BIT calls for an investor-friendly interpretation and states in its relevant part: 

 

“The Republic of Beristan and the United Federation of Opulentia 
(hereinafter referred to as the “Contracting Parties”) desiring to establish 
favourable conditions for improved economic co-operation between the two 
countries, and especially for investment by nationals of one Contracting 
Party in the territory of the other Contracting Party; and acknowledging that 
offering encouragement and mutual protection to such investments based on 
international agreements will contribute towards stimulating business 
ventures that will foster the prosperity of both Contracting Parties.” (emphasis 
added)  

 

                                                 
58 Eureko v Poland, paras 246, 248; BIVAC v Paraguay, para 141; Gaffney/Loftis, p. 8; 

Gardinier, p. 160.  
59 Schramke, p. 256; Noble Venture v Romania, para 50; Salini v  Jordan, para 95. 
60 Toto v Lebanon, para 201. 
61 Gardiner, p. 186. 
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50. According to its preamble, the BIT is a treaty for the promotion and reciprocal protection 

of investments. Therefore, as the tribunal in SGS v Philippines found when interpreting a 

similarly worded preamble, it is legitimate to resolve uncertainties in its interpretation so 

as to favor the protection of covered investments.62 Hence, any possible ambiguity in the 

interpretation of Article 10 of the BIT should be resolved in favor of the investor. 

Therefore, a broad interpretation of the umbrella clause prevails. 

 

51. For these reasons, Article 10 of the BIT extends the protection of the BIT to the JV 

Agreement. Therefore, Article 10 of the BIT confers jurisdiction to this Tribunal over 

Claimant’s contract-based claims, which arise out of the JV Agreement. 

 
Conclusion on Jurisdiction 

 

52. This Tribunal has jurisdiction to hear this dispute by virtue of Article 11 of the Beristan-

Opulentia BIT for treaty-based claims irrespective of Clause 17 of the JV Agreement. 

Furthermore, Article 10 of the BIT confers jurisdiction for this Tribunal over Claimant’s 

contract-based claims, which arise under the JV Agreement. 

  

                                                 
62 SGS v Philippines, para 116; see also Toto v Egypt, para 201. 
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PART TWO: MERITS OF THE CLAIM  
 

53. Respondent has breached a number of its obligations arising under the Beristan-

Opulentia BIT because (A.) Respondent violated the JV Agreement by illegally invoking 

Clause 8 of the JV Agreement; (B.) Respondent illegally expropriated Claimant’s 

investment in violation of Article 4 (2) of the BIT; (C.) Respondent failed to provide fair 

and equitable treatment to Claimant’s investment in violation of Article 2 (2) of the BIT; 

and (D.) Respondent subjected Claimant’s investment to discriminatory measures in 

violation of Artilce 2 (3) of the BIT. Furthermore, (E.) Respondent is not entitled to rely 

on the essential security clause of Article 9 of the BIT to justify its violations.  

 

A. RESPONDENT VIOLATED THE JV AGREEMENT BY ILLEGALL Y INVOKING 
CLAUSE 8 OF THE JV AGREEMENT TO COMPEL A BUYOUT OF CLAIMANT’S 
INTEREST IN THE JOINT VENTURE AND BY PREVENTING CLA IMANT FROM 
COMPLETING ITS CONTRACTUAL DUTIES 
 

54. On August 27, 2009, Respondent invoked Clause 8 of the JV Agreement to compel a 

buyout of Televative’s interest in the Sat-Connect project.63 In doing so, Respondent 

violated the JV Agreement because it (I .) failed to properly exercise Clause 8 of the JV 

Agreement in violation of the procedural and material requirements set out in Sat-

Connect’s bylaws and the JV Agreement; and it (II .) prevented Claimant from 

completing its contractual duties.  

 

I. Respondent failed to properly exercise Clause 8 of the JV Agreement in violation of 
the procedural and material requirements set out in Sat-Connect’s bylaws and the JV 
Agreement 
 

55. Respondent failed to properly exercise Clause 8 of the JV Agreement because (1.) 

Respondent failed to comply with the procedural requirements for the invocation of 

Clause 8 of the JV Agreement set out in Sat-Connect's bylaws; and (2.) the material 

requirements for a buyout were not fulfilled as Claimant did not materially breach the JV 

Agreement. 

                                                 
63 Uncontested Facts, para 10. 
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1. Respondent failed to comply with the procedural requirements for an invocation of 
Clause 8 of the JV Agreement set out in Sat-Connect’s bylaws 

 

56. Sat-Connect’s bylaws, which are in conformity with Beristan law, require that decisions 

of the board of directors are taken by majority subject to meeting the quorum 

requirement of six out of nine directors being present.64  Furthermore, they require that 

an agenda is distributed 24 hours prior to the upcoming meeting.65  

 

57. Respondent failed to comply with these procedural requirements because (a.) the 

quorum requirement for a valid board decision of six out of nine attending directors was 

not met at the board meeting of August 27, 2009; and (b.) the members of Sat-Connect’s 

board of directors did not receive proper 24 hours prior notice. 

 
a. The quorum requirement for a valid board decision of six out of nine attending 
directors was not met at the board meeting of August 27, 2009 
 
58. As indicated above, decisions by Sat-Connect’s board of directors must be taken by 

majority subject to meeting the quorum requirement of six out of nine attending 

directors.66 Any corporate decision taken in violation of this requirement is null and void 

under Beristan law.67 While at the beginning of the August 27, 2009 meeting, six out of 

nine directors of Sat-Connect were present, director Alice Sharpeton did not actively 

participate in the meeting, left before its end and filed an official protest, challenging the 

decisions that were taken.68 According to Beristan law, the quorum is required at the 

moment of voting.69 However, neither Beristan law nor Sat-Connect’s bylaws explicitly 

regulate the loss of a quorum once established.70 Therefore, the legal relevance of Alice 

Sharpeton’s actions is a matter of interpretation. This will lead to the conclusion that her 

actions broke the board’s quorum and rendered it unable to take any valid decision. 

                                                 
64 Clarifications, question 149. 
65 Clarifications, question 176. 
66 Clarifications, question 149. 
67 Clarifications, question 260. 
68 Uncontested Facts, para 10. 
69 Clarifications question 200. 
70 Clarifications, question 255. 
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59. A director’s simple physical presence at the beginning of a meeting must be deemed 

insufficient to meet the quorum requirement at the time of the actual vote. Instead, it is 

essential that only those board members count towards the necessary quorum that 

actually participate in the voting. Participation, in turn, must necessarily mean any kind 

of active voting, be it an affirmative or negative vote or an abstention. This argument 

holds even truer when the fundamental nature of the buyout for the Sat-Connect joint 

venture is taken into account. While it is already astonishing that a corporate decision of 

such paramount importance is taken with the bare minimum of directors necessary, it 

should at least be required that all present members of the board of directors cast their 

vote or signal their abstention. Hence, Alice Sharpeton’s early departure and her refusal 

to participate in any way in the voting must be interpreted to deprive the board of the 

necessary quorum to vote. 

 

60. Therefore, the quorum requirement for a valid board decision of six out of nine attending 

directors was not met at the board meeting on August 27, 2009. For this reason alone, 

the invocation of the Clause 8 of the JV Agreement to forcibly buyout Televative’s 

interest in Sat-Connect was procedurally illegal. 

b. No 24 hours prior notice for the board meeting on August 27, 2009 was given to Sat-
Connect’s board members 
 

61. Furthermore, Beristan law requires that proper notice is served on all board members 24 

hours prior to a board meeting.71 In spite of this clear provision, Alice Sharpeton as a 

member of the board of directors appointed by Televative, was not given proper prior 

notice and, accordingly, decided to file an official protest for this reason.72  

 

62. The prior notice requirement aspires to enable board of director’s members to diligently 

prepare for upcoming meetings by making up their minds about topics to be discussed 

and decisions to be taken. It, thus, seeks to ensure the proper functioning of a 

corporation by providing the members of its primary executive organ with all relevant 

                                                 
71 Clarifications, question 176. 
72 Uncontested Facts, para 10.  
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information. Therefore, the notice requirement is of paramount importance that it is 

strictly abided by in the preparation of a board meeting.  

 

63. Alice Sharpeton was not served with a proper prior notice on the proposed agenda of the 

August 27, 2009 meeting. Rather, she was taken by surprise and was unable to decide on 

her position on the important question before her. Unsurprisingly, this lack of 

preparation led to her refusal to participate in the improperly convened meeting. Because 

of her official protest, the failure to give prior notice cannot be regarded as being waived 

either. 

 
64. Therefore, no 24 hours prior notice for the board meeting on August 27, 2009 was given 

to the board members. Consequently, Respondent failed to comply with the procedural 

requirements for an invocation of Clause 8 of the JV Agreement. 

 

2. The material requirements for a buyout were not fulfilled as Claimant did not 
materially breach the JV Agreement 

 

65. Respondent tries to improperly rely on Clause 8 of the JV Agreement, which allegedly 

gives it the right to compel a buyout of Claimant’s interest in the Sat-Connect joint 

venture. However, this right is conditioned on Respondent meeting the high threshold of 

the existence of a “material breach” of the JV Agreement by Claimant. In this respect, 

Clause 8 provides in its relevant part: 

 

“If at any time Televative commits a material breach of any provision of this 
Agreement, Beritech shall be entitled to purchase all of Televative’s interest 
in this Agreement.” (emphasis added) 

 

66. The requirement of a material breach is elaborated on in Clause 4 of the JV Agreement. 

In view of Televative’s substantial technological commitment to the project and the 

state-owned nature of Beritech, it sets out confidentiality requirements underlying the 

Sat-Connect project and establishes the prohibition of unwarranted disclosure of 

confidential information to any unauthorized person or entity. According to its 

paragraph 4  

 

“Any breach of this Clause 4 shall be deemed a material breach of the 
Agreement.” (emphasis added) 
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67. In this respect, Respondent carries the burden of proof according to the principle of 

"actori incumbit probation."73 This general principle of law states that the burden of 

proof rests upon the party alleging the fact when the parties advance individual 

allegations.74 Respondent’s allegations that Claimant’s personnel leaked confidential 

information about the Sat-Connect project to the Government of Opulentia do not meet 

this burden of proof. To the contrary, they are speculative, unsubstantiated, and likely 

contrived to acquire possession of Televative’s advanced technology and intellectual 

property. 

  

68. Respondent’s allegations rest entirely on the dubious newspaper article in The Beristan 

Times of August 12, 2009.75 This article cites an anonymous governmental defense 

analyst and states that it “was believed” that information on the Sat-Connect project had 

leaked.76 No verifiable proof was offered to substantiate this assertion. It remains unclear 

who the dubious informant is, where he received his information from, and what his 

motivations were to publish them. As a matter of fact, his very existence remains 

doubtful. In summary, there was at no point any credible evidence indicating that 

Televative personnel had compromised the Sat-Connect project by leaking confidential 

information.77 To the contrary, both Televative and the Government of Opulentia have 

made statements to deny this published story.78 In fact, Claimant absolutely denies 

leaking any information to the Opulentian government and, to this date, was not credibly 

rebutted by Respondent. 

 

69. For these reasons, Respondent failed to meet its burden of proof. No evidence of a 

material breach of the confidentiality Clause 4 of the JV Agreement exists. Therefore, 

the material preconditions for a buyout were not fulfilled as Claimant did not materially 

breach the JV Agreement. 

                                                 
73 Kazazi, p. 116; (English translation: “on the plaintiff rests the burden of proof”). 
74 Sandifer, p. 127 
75 Clarifications, questions 209, 231. 
76 Uncontested Facts, para 8. 
77 Clarifications, question 222. 
78 Uncontsted Facts, para. 8. 
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70. In conclusion, Respondent failed to properly exercise Clause 8 of the JV Agreement in 

violation of the procedural and material requirements set out in Sat-Connect’s bylaws 

and the JV Agreement.  

 

II. Respondent prevented Claimant from completing its contractual duties. 
 

71. Under the JV Agreement, Claimant did not only have the obligation but also the right to 

fulfill its contractual obligations. By expelling Claimant’s personal Respondent illegally 

deprived Claimant of its right under the JV Agreement to fulfill its obligations and to 

profit from the joint venture.  

 

72. Thus, Respondent violated the JV Agreement by illegally invoking Clause 8 of the JV 

Agreement to compel a buyout of Claimant’s interest in the joint venture and by 

preventing Claimant from completing its contractual duties. 

 
B. RESPONDENT ILLEGALLY EXPROPRIATED CLAIMANT’S INV ESTMENT N 
VIOLATION OF ARTICLE 4 (2) OF THE BIT BY BREACHING THE JV 
AGREEMENT 
 

73. As elaborated above, on August 27, 2009, Beritech illegally invoked Clause 8 of the JV 

Agreement, to compel a buyout of Claimant’s interest in the Sat-Connect project.79 This 

action amounts to an illegal expropriation that is prohibited under Article 4 (2) of the 

Beristan-Opulentia BIT. 

 

74. Article 4 (2) of the BIT provides in its relevant part: 

 
“ Investments of investors of one of the Contracting Parties shall not be 
directly  or indirectly nationalized, expropriated, requisitioned or subjected 
to any measures having similar effects in the territory of the other Contracting 
Party. . .” (emphasis added).  

 
75. Respondent illegally expropriated Claimant’s investment in violation of Article 4 (2) of 

the BIT because (I .) Respondent breached the JV Agreement by sovereign conduct and, 

therefore, the breach amounts to an expropriation; (II .) Respondent’s expulsion of  

                                                 
79 Uncontested Facts, para 10. 
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Claimant from the Sat-Connect facilities amounts to an expropriation of tangible 

property; and (III .) the expropriations do not satisfy the requirements stipulated in 

Article 4 (2) of the BIT. 

 

I. Respondent breached the JV Agreement by sovereign conduct and, therefore, the 
breach amounts to an expropriation  
 

76. Expropriation means the deprivation of a foreign investor’s acquired rights and a 

corresponding acquisition, or appropriation, of those acquired rights by the State or a 

state-mandated third party.80  Article 4 (2) of the BIT adopts a broad concept of 

expropriation, potentially applicable not only to tangible property but also to contractual 

and other rights. In the present case, Claimant’s contractual rights in the Sat-Connect 

project were expropriated. Such rights have an economic value and therefore, they fall 

within the scope of Article 4 (2) of the BIT. However, Claimant acknowledges that not 

every breach of contract and violation of contractual rights amounts to an expropriation 

under international law.81 A breach of contract will only amount to an expropriation if 

the State or its instrumentalities breached the contract in its capacity as a sovereign 

(“puissance publique”),82 that is by specifically abusing its sovereign power in a way not 

available to private contracting parties.83  

 

77. Respondent acted in its function as a sovereign because it effectively was the entity 

deciding whether to invoke Clause 8 of the JV Agreement. The decision to terminate the 

contract could not have been taken without some guidance from the Government of 

Beristan. There was indeed a certain involvement of governmental involvement, as the 

decision of the buyout was a decision from the top down, in which the element of 

national interest was the driving force for the result of the expropriation. 

 

                                                 
80 Newcombe/Paradell, p. 324. 
81 Newcombe/Paradell, p. 352. 
82 Bayandir v Pakistan, para 444; see also Siemens v Argentina, para 253; RFCC v 

Morocco, paras 65-69, 85-89; Harten, p. 48; Brownlie, p. 547. 
83 Pakerings v Lithuania, para 443; Suez v Argentina, para 153.  
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78. Moreover, Claimant’s removal from the Sat-Connect project has been justified by 

Respondent with recourse to national security grounds.84 A merely private contractual 

party cannot breach a contract by relying on national security concerns, which form part 

of the essence of a State’s political sovereignty. Thus, the Government of Beristan is 

uniquely in the position to speak to national security leaks and verify those claims. 

Therefore, breaching a contract by relying on national security grounds underscores that 

Respondent acted as a sovereign. This finding is, further, supported by the fact that, as 

shown above,85 Beritech’s conduct is attributable to Beristan. 

 

79. In addition, the invocation of the buyout must be deemed a sovereign act because it was 

enforced by the Beristan military. After the invocation of the buyout clause, Respondent 

released an executive order86 for the Civil Work Force, an integral part of Beristan army, 

to secure all sites and facilities of the Sat-Connect project.87 The military is under the 

control of the State. A merely contractual party to a contract cannot enforce its interest 

through the military. The invocation of the buyout is the basis for a military intervention 

and, therefore, the invocation of the buyout clause constitutes sovereign conduct. Hence, 

the breach of contract amounts to an expropriation because Respondent acted in its 

capacity of a sovereign.  

 

80. Adopting a different approach, the tribunal in EnCana v Ecuador noted that an 

expropriation might also exist where a State persistently refuses to comply with its 

contractual obligations in bad faith and for purely political reasons.88 

 

81. Here, the invocation of Clause 8 of the JV Agreement was merely a political and self-

serving economic decision. Respondent wanted to benefit from Claimant’s know-how 

and long experience in the field of telecommunication technology,89 but was not willing 

to pay the market-based price. The technology developed by Sat-Connect will provide 

                                                 
84 Record, para 15. 
85 See supra para 40. 
86 Clarifications I, question 155. 
87 Uncontested Facts, para 11. 
88 EnCana v Ecuador, para 192; see also Bayandir v Pakistan, para 428. 
89 Uncontested Facts, para 1. 
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connectivity and communications for users of these systems anywhere within the vast 

expanses of Euphonia.90  The operator of Sat-Connect’s technology will have a 

considerable impact on everyone that uses the Sat-Connect technology. Due to satellite 

network that is accompanied by terrestrial systems the operator of the project can 

constantly localize their users and will always be able to observe the users of the system. 

In case of an emergency situation or a war, the provider would be able to disconnect all 

users of an opponent state. These users would be left without communication facilities 

and the ones that would be able to communicate would have a clear advantage. For these 

reasons, the provider of the Sat-Connect system is very powerful and exercises 

significant control over Euphonia. Respondent did not want to leave this control to 

nationals of another country but rather keep it under its own influence. The only reason 

for Respondent to contract with Claimant was that it needed Claimant’s technological 

know-how. As soon as Respondent sufficiently profited from Claimant’s expertise, 

Respondent wanted to get rid of Claimant in order to control of the entire system itself. 

For the above reasons, Respondent breached the contract in bad faith and for merely 

economic and political reasons. This finding supports the existence of an expropriation. 

 

82. For the above reasons, Beritech breached the JV Agreement by sovereign conduct and in 

furtherance of a political agenda. Therefore, Respondent’s conduct amounts to an 

expropriation of Claimant’s contractual rights.  

 

II. Respondent’s expulsion of Claimant’s personnel from Sat-Connect’s facilities 

amounts to an expropriation of tangible property 

 

83. Furthermore, after the invocation of the buyout from the Sat-Connect project, staff from 

the Beristan army secured all sites and facilities of the Sat-Connect project.91 Following 

the decision in Wena Hotels v Egypt, a forcible eviction of an investor is a strong 

indication of an expropriation.92 According to the definition stated above,93 Respondent 

                                                 
90 Uncontested Facts, para 5. 
91 Uncontested Facts, para 14.  
92 Wena Hotels v Egypt, para 120. 
93 Supra para 74. 
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deprived Claimant of its tangible property of the Sat-Connect facilities. Therefore, the 

expulsion of Televative from the Sat-Connect project amounts to an expropriation.  

 

III. The expropriations do not satisfy the requirements stipulated in Article 4 (2) of the 
BIT 

 
84. Article 4 (2) of the BIT further provides that an expropriation is illegal  

 

“. . . except for public purposes, or national interest, against immediate 
full and effective compensation, and on condition that these measures are 
taken on a non-discriminatory basis and in conformity with all legal 
provisions and procedures.”  (emphasis added).  

 

85. The present expropriations do not satisfy the requirements stipulated in Article 4 (1) (2) 

of the BIT because (1.) a public national interest does not exist; (2.) Respondent did not 

provide immediate, full, and effective compensation; and (3.) the expropriation was 

taken on a discriminatory basis. 

 

1. The expropriation does not serve public purpose 
 

86. The underlying rationale for expropriation is that the public welfare requires that private 

property is taken, and therefore the exercise of the right is dependant on genuine public 

need and the exercise of good faith.94 It calls for a genuine interest of the public and is 

not self-judging.95  

 

87. Here, Respondent tries to rely on national security reasons. However, no substantial 

proof was offered to backup these allegations. Claimant absolutely denies transmitting 

any confidential information to Opulentia and was not credibly rebutted. This is not 

surprising since Respondent’s conducts was governed solely by economic interest. After 

Claimant’s expropriation, Respondent owns all of Televative’s contributions of capital, 

research and development to the Sat-Connect project without being obliged to pay 

Claimant market-based prices for its interest in Sat-Connect.96  Under the buyout 

provision, Beritech paid significantly less than what Claimant would receive if it were to 
                                                 

94 Newcombe/Paradell, p. 370. 
95 ADC v Hungary, para 432; Reinisch, p. 178. 
96 Record, p. 6. 
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sell its interest to an arms-length buyer because the buyout provision only entails 

compensation for Claimant’s paid-in investment – excluding potential future profits as 

well as compensation for the intellectual property, know how and trade secrets that have 

been developed and are now controlled by Sat-Connect.97 As no public purpose for the 

expropriation existed, the expropriation was illegal. 

 
2. Respondent did not provide Claimant immediate full and effective compensation  

 

88. Furthermore, even if a public purpose existed, the expropriation would be illegal because 

Respondent failed to pay an immediate full and effective compensation, as required in 

the Beristan-Opulentia BIT. 

 

89. Article 4 (3) of the BIT states that  

 
“the full and effective compensation shall be equivalent to the real market 
value of the investment” (emphasis added). 

 
90. Full compensation means that where a State expropriates property, it is required to pay 

full compensation measured by the fair market value of the property that has been 

taken.98 Article 4 (3) of the BIT specifies that the full compensation shall be equivalent 

to the real market value of the investment immediately prior to the moment in which the 

decision to expropriate is announced. Furthermore, the compensation shall include 

interest calculated on a six-month LIBOR basis.  

 

91. Beritech paid significantly less than what Claimant would receive if it were to sell its 

interest according to the real market price to an arms-length buyer.99 Respondent paid 

US$ 47 million into an escrow account, which is equal to the costs Claimant paid into 

the Sat-Connect project.100 However, Respondent did not furnish compensation for 

potential future profits as well as for the intellectual property, know-how and trade 

secrets that have been developed and are now controlled by Sat-Connect,101 that are part 

                                                 
97 Record, p. 6. 
98 Article 4 (3) of the BIT. 
99 Record, p. 6. 
100 Uncontested Facts, para 13. 
101 Record, p. 6.  
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of the real market value. Those values add up to an additional US$ 100 million and have 

to be compensated by Respondent.102 Furthermore, Respondent did not include any 

interests in its payment. Hence, Respondent failed to provide full compensation. 

 
92. Furthermore, Respondent did not pay an immediate compensation. Compensation is 

immediate when it is paid at the same time of or shortly after the expropriation.103 

Respondent deposited the money in an escrow account that was not immediately 

available for Claimant104 and thus, did not fulfill the requirement of an immediate 

compensation either. 

 
3. The expropriation was taken on a discriminatory basis 
 

93. The tribunals in Eureko v Poland found that a deprivation of property is discriminatory 

when a state acts to keep a company under control of its nationals.105   

 

94. Besides developing civil communication technologies, the Sat-Connect project also 

develops facilities that are used by the Beristan army. For strategic reasons, Respondent 

expropriated Claimant’s interest in the Sat-Connect project with the intention of keeping 

the project entirely under its control. Hence, the expropriation was taken on a 

discriminatory basis. 

 
95. Due to these reasons, the expropriation does not satisfy the requirements stipulated in 

Article 4 (2) of the BIT.  

 

96. In conclusion, Respondent’s has illegally expropriated Claimant’s contractual rights and 

its tangible property in violation of Article 4 (2) of the BIT by breaching the JV 

Agreement. 

 
 
 

                                                 
102 Clarifications, question 165. 
103 Krajewski, p. 195. 
104 Uncontested Facts, para 13. 

105 Eureko v Poland, para 442. 
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C. RESPONDENT BREACHED ITS OBLIGATION TO PROVIDE FA IR AND 
EQUITABLE TREATMENT TO CLAIMANT’S INVESTMENT IN ACC ORDANCE 
WITH ARTICLE 2 (2) OF THE BIT  

 

97. Article 2 (2) of the BIT provides, in its relevant part, that:  

 

“Both Contracting Parties shall at all times ensure treatment in accordance 
with customary international law, including fair and equitable treatment 
(…).” (emphasis added) 

 

98. As the tribunal in PSEG v Turkey put it, the fair and equitable treatment standard 

constitutes “a freestanding obligation which does not depend for its meaning on the 

customary international law minimum standard of treatment.”106 This interpretation is 

reflected in the wording of Article 2 (2) of the BIT that does not specifically refer to the 

international minimum standard. Adopting this argument, the tribunal in the very recent 

decision in AWG Group v The Argentine Republic argued that the State parties would 

have used a more specific formulation if they intended to limit the content of the fair and 

equitable treatment provision to the minimum international standard.107 Therefore, this 

Tribunal should adopt a broad reading of Article 2 (2) of the BIT. 

 

99. Tribunals have developed a variety of approaches to specify a breach of the “fair and 

equitable treatment” standard. Two of the most recurring principles are the protection of 

an investor’s legitimate expectations,108 and the protection from arbitrariness.109  

 

100. Respondent has breached its obligation to provide Claimant’s investment fair and 

equitable treatment in violation of Article 2 (2) of the BIT because (I.) Respondent 

frustrated Claimant’s legitimate expectations by illegally invoking the buyout Clause 8 

of the JV Agreement; and (II. ) Respondent’s breach of contract and the subsequent 

eviction of Claimant’s personnel from the Sat-Connect facilities amount to arbitrary 

treatment, as they were not based on reasons, and Respondent’s unwarranted evacuation 

                                                 
106 PSEG v Turkey, para 239. 
107 AWG v Argentine Republic, para 184. 
108 Duke Energy v Peru, paras 269, 270; Plama Consortium v Bulgaria, para 175.  
109 Rumeli v Kazakhstan, para 609.  
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of Claimant’s personnel constitutes the exercise of illegitimate pressure and coercion on 

Claimant. 

 
I. Respondent frustrated Claimant’s legitimate expectations by illegally invoking the 
buyout Clause 8 of the JV Agreement 

 

101. The notion of legitimate expectations forms an integral part of the interpretation of the 

fair and equitable standard. Legitimate expectations may arise from an investor’s 

detrimental reliance on specific host state conduct. The provision requires the host State 

to accord treatment to international investments “that does not affect the basic 

expectations that were taken into account by the foreign investor to make the 

investment.”110 Such basic expectations may be embodied in a contract, the State or its 

subsidiaries entered into with the investor.111 A breach of contract may, thus, amount to 

a violation of an investor’s legitimate expectations under the fair and equitable treatment 

standard. 

 

102. Here, Respondent’s improper invocation of the buyout clause amounts to a breach of 

Claimant’s legitimate expectations because (1.) any breach of contract may amount to a 

breach of Claimant’s legitimate expectations and Claimant detrimentally and 

legitimately relied on Respondent’s proper contractual performance. (2.) Even if not 

every breach of contract constitutes, in itself, a breach of Claimant’s legitimate 

expectations, a breach of contract by sovereign means does. 

 
1. Any breach of contract may amount to a breach of Claimant’s legitimate expectations 
and Claimant detrimentally and legitimately relied on Respondent’s proper contractual 
performance 

 

103. As explained above, Respondent’s invocation of the buyout Clause 8 of the JV 

Agreement was illegal and, thus, amounts to a breach of contract.112  

 

104. Claimant’s expectation that Respondent would abide by the JV Agreement was 

legitimate. This, first, follows from the very nature of contract as a binding agreement 

                                                 
110 TECMED v Mexico, para 154  
111 Newcombe/Paradell, p. 279; Feit, p. 157. 
112 See supra paras 54-72. 



Team Hackworth. Claimant’s Memorandum 

30 
 

between the contracting parties parties. More importantly, Respondent also signed the 

JV Agreement as “guarantor” in the present case, thereby promising to assume 

Beritech’s obligations under the JV Agreement upon Beritech’s default.113 In this 

respect, the Parkerings tribunal held that an explicit guarantee from the host State, which 

the investor took into account when the decision to investment was made, may form the 

basis of the investor’s expectations.114 This was presently the case. 

 

105. This finding is not precluded by the mere existence of the buyout Clause 8 in the JV 

Agreement. Claimant was still legitimately entitled to expect that the provision would 

only be invoked if a material breach of the JV Agreement by Claimant is proven. In the 

present case, however, Respondent failed to meet its burden of proof and Claimant 

absolutely denies committing a material breach.  

 

106. Furthermore, Claimant’s reliance on Respondent’s proper contractual performance was 

also detrimental in the case at hand. This is evidenced by the transfer of Claimant’s 

intellectual property and advanced technology rights to the Sat-Connect project in 

furtherance of its own contractual obligations. 

  

107. This breach of contract must be deemed a violation of Claimant’s legitimate 

expectations since “no governmental prerogative to violate investment” exists.115 In the 

words of the tribunal in Mondev v. USA, such a prerogative would be inconsistent with 

“contemporary standards of national and international law concerning governmental 

liability for contractual performance.”116 The tribunals in SGS v Philippines117 and Noble 

Ventures118  adopted this reasoning. Thus, any breach of contract may violate an 

investor’s legitimate expectations. 

 

                                                 
113 Clarifications, question 152. 
114 Parkerings v Lithuania, para. 331. 
115 Mondev v USA, para 134; SGS v Philippines, para. 162; Noble Ventures v Romania, 

para. 48 
116  Mondev v USA, para 134. 
117 SGS v Philippines, para 115.  
118 Noble Ventures v Romania, para 46. 
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submitted that the fair and equitable treatment provision may cover the breach of a 

contractual obligation.119  

 

108. For these reasons, any breach of contract may amount to a breach of Claimant’s 

legitimate expectations and Claimant detrimentally and legitimately relied on 

Respondent’s proper contractual performance 

 
2. Even if not every breach of contract constitutes, in itself, a breach of Claimant’s 
legitimate expectations, a breach of contract by sovereign means does and Respondent 
acted in its capacity as a sovereign 

 

109. Claimant acknowledges that some tribunals have adopted a narrow interpretation, 

holding that a breach of contract by sovereign means is required to rise to the threshold 

of a breach of the fair and equitable treatment standard.120 This approach leads to the 

same conclusion since the State of Beristan was the driving force behind the decision to 

compel a buyout of Claimant’s interest in the Sat-Connect project in violation of Clause 

8 of the JV Agreement. 

 

110. For the above reasons, Respondent frustrated Claimant’s legitimate expectations by 

illegally invoking Clause 8 of the JV Agreement. 

 

II. Respondent’s breach of contract and the subsequent expulsion of Claimant’s 
personnel from the Sat-Connect facilities amount to arbitrary treatment, as they were 
not based on reason, and constitute the exercise of illegitimate pressure and coercion on 
Claimant 
 

111. Furthermore, Respondent breached its obligation to provide Claimant’s investment with 

fair and equitable treatment because (1.) Respondent’s breach of contract and the 

subsequent expulsion of Claimant’s personnel from the Sat-Connect facilities amount to 

arbitrary treatment, as they were not based on reasons; and (2.) Respondent’s 

unwarranted evacuation of Claimant’s personnel constitutes the exercise of illegitimate 

pressure and coercion on Claimant. 

 

                                                 
119 Feit, p. 157.  
120 Consortium RFCC v Morocco, para 51; Impregilio v Pakistan, para 260. 
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1. Respondent’s breach of contract and the subsequent expulsion of Claimant’s 
personnel from the Sat-Connect facilities amount to arbitrary treatment, as they were 
not based on reason 
 

112. There is a broad consensus that any arbitrary impairment of an investor’s investment by 

a host State will violate the fair and equitable treatment standard.121 In this manner, the 

tribunal in Waste Management II  found a breach of the Standard when: 

 

“…the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is 
discriminatory and exposes the claimant to sectional or racial prejudice, or 
involves a lack of due process leading to an outcome which offends judicial 
propriety…”122 

 

113. Arbitrary may be defined as every action not appearing to be based on any reason or 

system and further the use of power without restraint.123 In Lauder v Czech Republic, the 

tribunal stated that a measure is likely to be found arbitrary when it is motivated by 

inappropriate considerations.124 Likewise, the tribunal in Siemens v Argentina defined an 

arbitrary measure as one not being based on reason.125  

 

114. Here, Respondent’s actions were based on inappropriate considerations and not on 

reason. Respondent was behind the decision to compel the buyout of Televative’s 

interest in the joint venture and conspired to misuse the contractual terms of the JV 

Agreement to acquire possession of the Sat-Connect project. Thereby, Respondent 

gained possession of Claimant’s valuable advanced technology and intellectual property 

rights. However, the invocation of buyout Clause 8 of the JV Agreement as well as the 

subsequent expulsion of Claimant’s personnel from the Sat-Connect facilities were 

unrelated to Claimant’s contractual performance. Claimant always diligently abided by 

the contractual terms of the JV Agreement. Respondent did not present any verifiable 

proof to the contrary. 

 

                                                 
121 Dolzer/Schreuer, p.175; Tudor, p. 179. 
122 See Waste Management II, para 98.  
123 LG&E v Argentina, para 158.  
124 Lauder v Czech Republic, paras 222-232. 
125 Siemens v Argentina, para. 319. 
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115. Therefore, Respondent’s breach of contract and the subsequent expulsion of Claimant’s 

personnel from the Sat-Connect facilities amount to arbitrary treatment, as they were not 

based on reason. 

 

2. Respondent’s unwarranted evacuation of Claimant’s personnel constitutes the 
exercise of illegitimate pressure and coercion on Claimant  

 

116. Two weeks after the forced and illegal buyout, Claimant’s personnel were expelled and 

removed from the Sat-Connect facilities by a section of the Beristan army, which on 

September 11, 2009, secured all sites and facilities of the Sat-Connect project.126 

Claimant’s expatriated personnel were even compelled to leave the country, 

notwithstanding the fact that they took lawful residence in Beristan. Understandably, this 

caused fear and unrest amount Claimant’s personnel. Therefore, Respondent’s 

unwarranted evacuation of Claimant’s personnel constitutes the exercise of illegitimate 

pressure and coercion on Claimant in violation of the fair and equitable treatment 

standard. 

 

117. In summary, Respondent failed to provide Claimant’s investment with fair and equitable 

treatment in violation of Article 2 (2) of the BIT. 

 

D. THE EVACUATION OF CLAIMANT’S PERSONNEL AMOUNTS T O AN 
ILLEGAL DISCRIMINATION IN VIOLATION OF ARTICLE 2 (3 ) OF THE BIT 

 
118. As mentioned above, on September 11, 2009, the Civil Works Force instructed those 

personnel of the Sat-Connect project who were associated with Televative to leave the 

project sites and facilities immediately. Eventually, they were evacuated from 

Beristan.127 These measures were discriminatory in character and, thus, violate Article 2 

(3) of the BIT. 

 

119. Article 2 (3) of the BIT provides that 

 
“both Contracting Parties shall ensure that . . . investment effected in their 
territory. . . shall in no way be subject to . . . discriminatory measures.”  

                                                 
126 Uncontested Facts, para 11. 
127 Uncontested Facts, para 11. 
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120. Discriminatory measures include differential treatment based on nationality.128 The 

Beristan Civil Work Force evacuated all personnel that were associated with the 

Opulentian company Televative, and, therefore, with Opulentian and third State 

nationality.129 This was done to favor Beristan personnel, who were exclusively replaced 

by local Beristan personnel.130  Accordingly, Televative’s personnel were treated 

differently from Beristan’s personnel due to their nationality and Televative’s personnel 

were discriminated.  

 

121. Furthermore, as shown above,131  Respondent acts were discriminatory because 

Respondent wanted to be entirely in control of the Sat-Connect project. The fact that 

Respondent released an executive order so that the Civil Works Force evacuated 

Televative’s personnel reinforces the fact that Respondent discriminated Claimant’s 

personnel in order to achieve complete governmental control over the Sat-Connect 

project.  

 

122. Therefore, the evacuation of Claimant’s personnel amounts to an illegal discrimination 

in violation of Article 2 (3) of the BIT.  

 
E. RESPONDENT IS NOT ENTITLED TO RELY ON THE ESSENT IAL SECURITY 
CLAUSE OF ARTICLE 9 OF THE BIT AS A DEFENSE TO CLAI MANT’S CLAIMS  
 

123. BITs generally aim at protecting investors against host State measures that are typically 

taken in essential security situations.132 In such situations, host States tend to act against 

the interests of foreign in order to pursue its essential security interest.133 According to 

the arbitral tribunal in CMS v Argentina, it is in these situations where the protection 

                                                 
128 See Dolzer/Schreuer, p. 176. 
129 Record, p. 6. 
130 Record, p. 6. 
131 See supra paras 93-96. 
132 Reinisch, Necessity in International Investment Arbitration, p. 205. 
133 Id. 
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offered by BITs is applicable.134  Respondent cannot escape its international obligations 

by relying on Article 9 of the Beristan-Opulentia BIT that provides that  

 

“Nothing in this Treaty shall be construed: 
1. . . .  
2. to preclude a Party from applying measures that it considers necessary for 
the fulfillment of its obligations with respect to the maintenance or restoration 
of international peace or security, or for the protection of its own essential 
security interests.” (emphasis added). 

 
124. Respondent is not entitled to rely on the essential security clause of Article 9 of the 

Beristan-Opulentia BIT to justify its violations of Articles 2 (2), 2 (3) and 4 (2) of the 

BIT because (I .) Article 9 of the BIT is fully judicially reviewable and not merely self-

judging; and (II .) the underlying facts preclude the existence of an essential security 

interest. (III .) Even if Article 9 of the BIT were self-judging, Beristan’s actions would 

still have to be reviewed according to the principle of good faith and Beristan acted in 

bad faith when it invoked Article 9 of the BIT. 

 

I. Article 9 of the BIT is fully judicially reviewa ble and not merely self-judging  
 

125. States commonly tend to argue that any exception to their obligations is non-justiciable 

and exempt from review by international courts and tribunals.135 As a matter of 

principle, this argument almost always fails to persuade international courts and 

tribunals.136 Similarly, Article 9 of the BIT is fully judicially reviewable and not merely 

self-judging because (1.) if Article 9 of the BIT were self-judging, the BIT would be 

deprived of any substantive meaning; and (2.) Article 9 of the BIT is not sufficiently 

clear on its wording to be self-judging. 

 

 

 

 

 

                                                 
134 CMS v Argentina, Award, para 354. 

135 Nicaragua v USA,  para 220-36; Burke-White/Staden, p. 53; Bjorklund, p. 498. 
136 Id.  



Team Hackworth. Claimant’s Memorandum 

36 
 

1. If Article 9 of the BIT were self-judging, the BIT would be deprived of any 
substantive meaning 

 

126. A completely self-judging clause would be inconsistent with the object and purpose of 

the BIT,137 namely to establish favorable conditions for investment,138 as Beristan could 

easily use it as an escape route from its obligations under the BIT. A State could always 

come up with the existence of an essential security situation when such a defense would 

excuse it from liabilities that are burdensome and oppressive.139 This decision by the 

State would not be judicially reviewable. An investor would, thus, face considerable 

difficulties and would arguably never be able to rely on a violation of substantive 

provisions of the BIT because a State would always be able to justify its illicit conduct 

by invoking the essential security clause – even if no objective and verifiable proof of 

the existence of such a situation was given. 

 

127. Hence, if Article 9 of the BIT were self-judging, the BIT would be deprived of any 

substantive meaning. It cannot be assumed that the Contracting Parties to the Beristan-

Opulentia BIT intended such a far-reaching result. 

 

2. Article 9 of the BIT is not sufficiently clear on its wording to be self-judging 
 

128. Due to these far-reaching consequences, only express language on non-justiciability may 

render a State’s invocation of a security exception completely immune from arbitral 

review.140 If such a broad understanding of Article 9 of the BIT was intended, the Parties 

could have expressly stated it. An example of self-judging language that is clear on its 

face is used in the India-Singapore CECA (2005), which explicitly provides that 

“security considerations shall be non-justiciable.”141 Article 9 of the BIT does not 

contain such explicit language, does not explicitly mention non-justiciability and does 

not contain any hint that a complete immunity from arbitral review was intended. 

                                                 
137 Enron v Argentina, Award, para 332; Sempra v Argentina, para 374. 
138 Preamble of the Beristan-Opulentia BIT. 
139 Bjorklund, p. 498. 
140 Newcombe/Paradell, p. 495. 
141  Article 6.12(4), exchange of letters, India-Singapore CECA (2005); 

Newcombe/Paradell, p. 495. 
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129. In the absence thereof, Article 9 of the BIT cannot be construed as self-judging but must 

be deemed to be fully judicially reviewable.  

 

130. For these reasons, Article 9 of the BIT is fully judicially reviewable and not merely self-

judging. Therefore, this tribunal may review whether the circumstances of the case gave 

rise to an essential security interest.  

 
II. The underlying facts preclude the existence of an essential security interest 

 

131. The term “essential security interest” is not defined in the Beristan-Opulentia BIT. In 

similar situations, the arbitral tribunals in Sempra v Argentin142 and Enron v Argentina143 

decided that the term “essential security interest” takes its meaning by reference to the 

doctrine of necessity in customary international law as reflected in Article 25 of the ILC 

Draft Articles on State Responsibility.  

 

132. Article 25 ILC reads  

 

“1. Necessity may not be invoked by a State as a 
ground for precluding the wrongfulness of an act not in conformity 
with an international obligation of that State unless the act: 
(a) is the only way for the State to safeguard an essential 
interest against a grave and imminent peril  
(b) . . . “ (emphasis added).  

 

133. Article 25 (1) (a) ILC requires that the act of the State is the only way for the State to 

safeguard an essential interest against a grave and imminent peril. According to 

international case law, the peril must be an extremely serious matter.144 In the present 

case, the underlying facts preclude the existence of an essential security interest because 

no grave and imminent peril was given.  

 

                                                 
142 Sempra v Argentina, paras 375-378. 
143 Enron v Argentina, Award, para 333. 
144  See CMS v Argentina, para 319; Laird, p. 241. 



Team Hackworth. Claimant’s Memorandum 

38 
 

134. The peril has to be objectively established and not merely apprehended as possible145 

and the peril must constitute a “threat to the very existence of a state.”146  

 
135. Where a State seeks to avoid its international responsibility by relying on a circumstance 

precluding wrongfulness under Article 25 (1) (a) ILC, the onus lies on that State to 

provide prove to justification or excuse its conduct.147 Beristan, thus, has the burden of 

proof to establish the existence of a grave and imminent peril but did not present any 

verifiable evidence to this extent. Besides a newspaper article, citing an anonymous 

informant, and unspecified rumors in the Beristan military circles there is no other 

evidence of a danger to an essential security interest.148 The article in The Beristan 

Times, published on August 12, 2009, only said that it “was believed” that information 

of the Sat-Connect project had been passed to the Government of Opulentia.149 The 

article raised the allegation but did not offer any proof for it. Additionally, the 

government defense analyst was cited anonymously and no verifiable evidence for his 

very existence was provided. Furthermore, due to the absence of precise information 

about the defense analyst no one knows what his motivation for such a statement was 

and where he got the information from. This renders the article highly dubious and 

unreliable. For these reasons, Respondent failed to comply with the onus to justify its 

conduct. 

 

136. Moreover, the existence of a grave peril is precluded by the fact that Beristan did not 

conduct any further investigations in this matter. If a grave threat for Beristan’s national 

security had existed, one would have expected the Government of Beristan to take the 

appropriate and necessary measures to preserve its national interests. However, no 

official investigation of the matter has taken place as of today. No verifiable evidence as 

to the truthfulness of the asserted accusations has been made available. Furthermore, the 

dubious defense analyst remains unknown and Beristan has taken no steps whatsoever 

against the newspaper to reveal his identity. This indicates that Beristan is not interested 

in resolving the problem but rather participates in a conspiracy against Televative. It 
                                                 

145 ILC Art. 25 ctm. 15. 
146 Reinisch, Necessity in International Investment Arbitration, p. 197. 
147 ILC Chapter V, ctm. 8. 
148 Clarifications, question 231. 
149 Uncontested Facts, para 8. 
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seems that Beristan was always only interested in Claimant’s contributions of capital, 

research and development to the Sat-Connect project, but did not want to pay Claimant 

market-based prices for its interest in Sat-Connect. In the face of these facts, doubts as to 

the asserted grave nature of the threat to Beristan’s national security are indicated.  

 

137. In addition, if the peril were imminent, that is proximate, one would expect Beristan to 

swiftly tackle the problem at its source. However, no measures to this extent were taken. 

Instead, Beristan concentrated on taking inappropriate measures against Televative. It 

took nine days after the information of an alleged leak was published until that topic was 

raised on a meeting of the board of directors.150 Six more days passed before the board 

of directors decided to improperly invoke the buy-out clause. In the following, the Civil 

Works Force took another fourteen more days to intervene.151 In sum, it took Beristan 

about one month until it implemented the measures that it considered necessary under 

the circumstances. However, if, indeed, highly sensible information leaked, one would 

assume that Beristan would have acted more quickly in order to close the alleged leak – 

otherwise, there would have been a substantial risk that even more sensible information 

were transmitted to Opulentia. However, the established timeline casts doubts on 

Beristan’s claims as to the existence of a essential security interest. The measures taken 

by Beristan were ineffective against an alleged leak, which must lead to the conclusion 

that Beristan’s essential security interests were not imminently jeopardized.  

 

138. Lastly, Televative Inc. does not have a motive to forward any sensible information 

concerning the Sat Connect project to the State of Opulentia either. Televative is a 

privately held entity that does not hold any ties to the Government of Opulentia.152 On 

top of this, it would even be against Televative’s interests to violate the JV Agreement 

by passing on confidential information to the Government of Opulentia. Televative 

operates worldwide and enjoys a respectable reputation.153 Showing strong ties to the 

government of Opulentia might be detrimental for future projects. Therefore, Televative 

had no motive to infringe the JV Agreement and jeopardize its own reputation.  

                                                 
150 Uncontested Facts, para 9. 
151 Id, para 10. 
152 Id, para 1. 
153 Id. 
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139. For these reasons, no grave and imminent peril was given and the underlying facts 

preclude the existence of an essential security interest. 

 
III. Even if Article 9 of the BIT were self-judging, Beristan’s actions would still have to 
be reviewed according to the principle of good faith and Beristan acted in bad faith 
when it invoked Clause 8 of the JV Agreement 
 

140. In any event, Beristan´s actions have to be reviewed according to the principle of good 

faith.154 The requirement of a good faith review flows from the fundamental obligation 

of pacta sunt servanda in Article 27 Vienna Convention on the Law of Treaties, and the 

duty to perform a treaty in good faith enshrined in Article 26 of the Vienna Convention 

on the Law of Treaties155 to which both Opulentia and Beristan are contracting parties.156 

  

141. According to the tribunal in LG&E v Argentina the good faith review does not 

significantly differ from a substantive analysis as to whether the State has complied with 

the requirements of the exception.157 If one adopted this approach, the requirements for 

this exception are not fulfilled, just as shown above.158  

 
142. However, even if this Tribunal followed the view of the tribunal in Enron v Argentina159 

that the good faith review and the full substantive examination are different standards of 

review, Respondent did not meet the requirements of the good faith review.  

 
143. The “good faith” standard in treaty performance requires loyalty, fairness, 

reasonableness,160 integrity and honesty in international behavior.161 The good faith 

                                                 
154 See LG&E v Argentina, para 214; Newcombe/Paradell, p. 494. 
155 LG&E v Argentina, para 214; Burke-White/v Staden, p. 55; Bjorklund, p. 499; 

Newcombe/Paradell, p. 494. 
156 Uncontested Facts, para 15. 
157 LG&E v Argentina, para 214. 
158 See supra, para 142. 
159 Enron v Argentina, para 339. 
160 Gardiner, p. 157. 
161 Kotzur, Rn. 22. 
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standard, therefore, requires that the State seriously and honestly believed that a situation 

of a national security was given. 

 
144. Where evidence exists that a State uses the exception just for economic motives, or 

where the connection between the measures taken and national security is so implausible 

as to clearly indicate bad faith, a tribunal would be competent to determine that the 

clause was not invoked in good faith.162  

 
145. Therefore, the question is whether Beristan honestly believed that a situation of a 

national emergency was given. In the given context, Article 9 of the BIT was invoked to 

further abusive economic motives. Considering that, as demonstrated above,163 there was 

neither proof for nor any indication of a security matter involved, it is contrary to the 

principle of good faith to invoke Article 9 of the BIT. This is even more justified 

considering the time Respondent took to react to what it allegedly believed to be a 

security matter.164 As shown above, Respondent did not use effective measures in order 

to solve the problem but rather tried to find a justification to obtain Televative´s interests 

for a lower price than it would have had to pay if Respondent had legally bought the 

interests.  Therefore, Respondent acted for ulterior economic reasons and in bad faith. 

Respondent cannot rely on the principle of good faith.  

 

146. Furthermore, the concerns about the national security were foreseeable given the 

substance of the JV Agreement. Respondent always knew that Televative was 

incorporated in Opulentia and that potential problems may arise if Beristan involves a 

company of another State in the development of military facilities. Despite this, 

Respondent did not restrain from entering into the JV Agreement with Claimant. For two 

years the parties to the JV Agreement have had good relations without any 

irregularities.165 Televative has shown that it operates completely independent from 

Opulentia and that it fulfills its duties under the JV Agreement.166  

 

                                                 
162 Id. 
163 See supra, para 137. 
164 See supra, para 140. 
165 Record, p. 6. 
166 Clarifications, question 178. 
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147. In sum, Article 9 of the BIT is fully judicially reviewable and not merely self-judging 

and the underlying facts preclude the existence of an essential security interest. Even if 

this Tribunal assumed that Article 9 BIT were not fully reviewable it would be 

competent to find that the sudden invocation of Article 9 of the Beristan-Opulentia BIT 

without any substantial proof is abusive and clearly demonstrates that Beristan acted in 

bad faith.  

 
148. For the above reasons, Respondent is not entitled to rely on the essential security clause 

of Article 9 of the BIT as a defense to Claimant´s claims.  

Conclusion on the Merits 
 

Respondent has breached several of its obligations under the BIT. In particular, 

Respondent illegally violated the JV Agreement, expropriated Claimant’s contractual 

rights and tangible assets, as well as failed to provide Claimant with fair and equitable 

treatment. Further, Respondent discriminated against Claimant and is unlawfully trying 

to rely on the essential security clause of Article 9 of the BIT. 
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PART THREE: CLAIMANT’S REQUESTS FOR RELIEF   
 

In light of the submission made above, Claimant respectfully asks this Tribunal to find that 

 

 

(1) this Tribunal has jurisdiction over the present dispute; 

 

(2) the illegal invocation of Clause 8 JV Agreement (Buyout) amounted to an 

unlawful expropriation and is thus in breach of Article 4 of the Beristan-

Opulentia BIT; 

 

(3) Respondent’s conduct was arbitrary and frustrated Claimant’s legitimate 

expectations by this he breached the standard of fair and equitable treatment as 

stipulated in Article 2 (2) of the Beristan-Opulentia BIT; 

 

(4) the evacuation of Televative’s personnel constitutes an arbitrary and  

discriminatory measure under Article 2 (3) of the Beristan-Opulentia BIT; 

 

(5) Respondent cannot rely on Article 9 of the Beristan-Opulentia BIT as a defense 

to Claimant’s claims. 

 

 

Respectfully submitted on September 19, 2010 by 

 

 

_________/s/___________ 

Team XY 

 

on behalf of Claimant 
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