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STATEMENT OF FACTS 

1. On 18th October 2007, Televative, an Opulentian company, executed a JV Agreement 

with Beritech, a company controlled by Beristan through equity participation.  Beristan 

executed the JV Agreement as guarantor of Beritech’s obligations. 

2. In furtherance of the JV Agreement, Televative and Beritech incorporated a Beristian 

company under the name of “Sat-Connect,” with the purpose of developing and 

deploying a satellite network to provide connectivity and communications for civilian 

and military purposes within the Euphonian region, which encompasses Beristan, 

Opulentia and other countries.  Claimant invested U$S 147 MM under the JV 

Agreement, from which U$S 47 MM were contributed in cash1, and over U$S 100 MM 

were invested in the form of intellectual property and know-how developments which 

materialized in the business of Sat-Connect2. 

3. Shortly after Claimant had completed the disbursement of its investments in Sat-

Connect, at a time where the project was almost ready to be commercially launched, 

Respondent, through Beritech and other agencies or instrumentalities, based on 

groundless allegations of a purported leak of information, unlawfully excluded Claimant 

from its participation in Sat-Connect and of the premises where Claimant’s personnel 

seconded to the project operated in Beristan. 

4. This was achieved through a series of surprising and unwarranted actions and omissions 

by individuals, agencies and entities controlled by Respondent.  The first such measure 

was the convening by Beritech of a meeting of the BoD of Sat-Connect.  The notice 

calling the meeting failed to include any indication of the proposed agenda to be 

transacted therein, which led one of the directors appointed by Claimant to file a formal 

protest.3 

5. At that meeting, Beritech informed that it intended to have the BoD of Sat-Connect 

approve a buyout of Claimants’ shares in the company,4 at which time, surprised and 

alarmed, the only director appointed by Claimant present at the meeting left the 

                                                
1 FDI Problem, Annex 2, ¶12. 
2 Clarification #165. 
3 FDI Problem, Annex 2, ¶10. 
4 Id. 
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meeting,5 which was left without a quorum.6  In spite of this circumstance, a resolution 

to this effect was registered as passed by the meeting.  Under Beristian law, the decision 

adopted by the BoD of Sat-Connect absent a quorum at the voting is null and void.7  

6. Respondent caused Beritech to place Claimant’s shares and the face value of its equity 

participation in escrow, and issued an executive order commanding a branch of the 

Beristian army to vacate Claimant’s personnel from the premises of Sat-Connect .8  In 

yet another surprising turn of events, Beritech commenced unwarranted arbitration 

proceedings in Beristan9 seeking a declaration that its actions were compliant with the 

provisions of the JV Agreement.  Obviously, Claimant decided, as a means to preserve 

its rights and the claims constituting the substance of its submissions herein, not to lend 

any validity to the course of action adopted by Respondent, and, accordingly, not to take 

part in those Beristian proceedings. 

7. As a consequence of this coordinated action, Claimant was severed from the project, 

resulting in a loss of its shares in Sat-Connect, its investment in intellectual property and 

know-how, and the forcible removal of all the seconded personnel it had specifically 

appointed for this project. 

                                                
5 Id. 
6 Id. 
7 Clarification #200. 
8 FDI Problem, Annex 2, ¶11, and Clarification #155. 
9 FDI Problem, Annex 2, ¶14. 



3 

 

 

ALL ACTIONS DETRIMENTAL TO CLAIMANT ARE ATTRIBUTABLE TO 

BERISTAN  

8. International law provides attribution rules which are contained in various legal sources.  

The most relevant and widely accepted rules can be found in the DARS. The binding 

nature of the DARS arises from customary international law, recognized as a source of 

obligations for States, pursuant to Art. 38. 1.(b) of the ICJ.  The DARS “are widely 

regarded as a codification of customary international law.”
10

 In the words of HOBER, 

the DARS “accurately reflect customary international law on State responsibility.”
11 

9. The DARS established that in order to attribute a conduct constituting a breach of 

international law to a given State, it is sufficient for one of the following elements to be 

present in the entity carrying out that conduct: (I)  that the entity be an organ of the 

State (Art. 4); (II) that it exercise elements of governmental authority (Art. 5); or (III) 

that the entity be controlled by the State (Art. 8). 

10. Regarding State attribution, FEIT states that: 

“Attribution can be based on either article 4, 5 or 8. Thus, ir order to 

attribute conduct that constitutes a breach of international law to the 

State, it is sufficient if one of the elements is present in the entity that 

carried out that conduct.”
12

 

11. In order to demonstrate that the conducts of Beritech are attributable to Respondent, we 

will discuss below each of the aforementioned DARS provisions. 

I. THE ACTS OF THE CWF ARE ATTRIBUTABLE TO RESPONDENT 

12. Art. 4 of the DARS sets forth “the first principle of attribution for the purposes of State 

responsibility in international law.”13 It provides that: 

“The conduct of any State organ shall be considered an act of that State 

under international law, whether the organ exercises legislative, 

executive, judicial or any other functions, whatever position it holds in the 

organization of the State, and whatever its character as an organ of the 

central Government or of a territorial unit of the State.”
14

 

                                                
10 Noble Ventures, ¶69. 
11 HOBER, p. 554. 
12 FEIT, p. 148. 
13

 CRAWFORD, p. 94. 
14

 DARS, Art. 4, p. 40. 
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13. The DARS Commentary to Art. 4 adds that: 

“[T]he principle of the unity of the State entails that the acts or omissions 

of all its organs should be regarded as acts or omissions of the State for 

the purposes of international responsibility”
i
.  

14. Moreover, the reference in Art. 4 to a State organ extends to organs 

“of government of whatever kind or classification, exercising whatever 

functions, and at whatever level in the hierarchy”.
15

 

15. In this sense, CRAWFORD considers that the conduct of State organs shall be considered 

an act of the State due to the principle of unity, which implies 

“that the acts or omissions of all its organs should be regarded as acts or 

omissions of the State for the purpose of international responsibility. (…) 

there is no category of organs specially designated for the commission of 

internationally wrongful acts, and virtually any State organ may be the 

author of such an act.”
16

 

16. In the instant case, Respondent, under the guise of exercising governmental functions, 

issued an executive order17 ordering the CWF -a State organ under the tenets of DARS 

Art. 4- to secure all sites and facilities of the Sat-Connect project, and to see that 

Claimant’s personnel therein left the premises, eventually leading to their leaving the 

country.18  

17. In accordance with the line of reasoning followed above, the actions of CWF shall be 

considered an act of the State, as defined by the DARS.  

18. The tribunal in Maffezini II held: 

“Whether an entity is to be regarded as an organ of the State and whether 

this might ultimately engage its responsibility, is a question of fact and law 

to be determined under the applicable principles of international law.”
19

  

19. In that case, the tribunal found that an irrebuttable presumption arises that an entity is a 

State organ if the  

“entity’s purpose or objectives is the carrying out of functions which are 

governmental in nature or which are otherwise normally reserved to the 

                                                
15 Id., p. 40. 
16 CRAWFORD, p. 95. 
17 Clarification #139. 
18 FDI Problem, Annex 2, ¶11, and Clarification #155. 
19 Maffezini II, ¶82. 
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State, or which by their nature are not usually carried out by private 

businesses or individuals.”
20

 

20. Finally, it becomes evident that Beristan involved its own armed forces21 in pursuance 

of Beritech’s interests under alleged contractual prerogatives.  This individual, separate 

instance of abuse of governmental powers –“the core of the good-governance standards 

embodied in investment protection treaties”-22 which affected Claimant’s rights, along 

with other breaches of international obligations to Claimant are, by their very nature, 

undeniably attributable to Beristan.  

II. BERITECH EXERCISED ELEMENTS OF RESPONDENT’S 

GOVERNMENTAL AUTHORITY  

21. Art. 5 of the DARS establishes that: 

“[T]he conduct of a person or entity which is not an organ of the State 

(…) but which is empowered by the law of that State to exercise elements 

of the governmental authority shall be considered an act of the State under 

international law (…)”
23

. 

22. According to the DARS Commentaries, the term “entity” entails: 

“(a) wide variety of bodies which, though not organs, may be empowered 

by the law of a State to exercise elements of governmental authority”.
24

 

23. Moreover, the DARS Commentary, adds that entities could be:  

“[P]ublic corporations, semi-public entities, public agencies of various 

kinds and even, in special cases, private companies, provided that in each 

case the entity is empowered by the law of the State to exercise functions 

of a public character normally exercised by State organs, and the conduct 

of the entity relates to the exercise of the governmental authority 

concerned.”
25

 

                                                
20 Maffezini II, ¶77. The tribunal concluded that a Spanish state-owned corporation was a State organ for 
purposes of attribution because the corporation was created by governmental decree, served as an 
instrument of government policymaking (i.e., regional economic development), was majority owned by 
the government, and performed functions governmental in nature (e.g., seeking and soliciting new 
industries and providing subsidies to new industries). Id. at ¶¶83-86. The tribunal in Salini applied a 
similar analysis to conclude that a Moroccan state-owned corporation, which builds, maintains and 
operates highways, was indistinguishable from the State (Salini, at ¶¶28-35). 
21 FDI Problem, Annex 2, ¶11, and Clarification #155. 
22 WÄLDE & SABAHI, p. 36. 
23 DARS, Art. 5, p. 42. 
24

 DARS Commentary to Art. 5, p. 43. 
25 Id. 
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24. Considering the fact that Beritech is a State-owned company26 and that its purpose is to 

provide a public service27 to its nationals and armed forces, it can only follow that 

Beritech is in every sense a State “entity” under the definition adopted by DARS 

Commentary. 

25. The tribunal in L.E.S.I.
28 considered inter alia the following issues in order to determine 

whether the conduct of an entity could be attributed to a State: (i) that the State 

proposed the creation of such entity; (ii) that the entity is an instrument to carry out an 

specially defined programme of activities; (iii) that the scope of the entity comprises 

tasks of general and public interest; and (iv) whether the decisions of the entity are 

taken by an organ whose members are chosen by an agency of the State. 

26. Following those criteria, Beritech’s actions are attributable to Respondent, in light of the 

following facts: 

• Beritech was established only six months before the parties entered into the 

project.29 Beristan owns 75% Beritech’s shares,30 and also guaranteed Beritech’s 

obligations under the JV Agreement.31 

• Beritech was created for the sole purpose of putting into practice a 

telecommunications network through its participation in Sat-Connect.32 

• The aim of Sat-Connect was to provide telecommunication services for civil and 

military uses, which clearly constitute a general and public purpose.33 

• Beristan has the right to appoint five out of nine members of the BoD,34 and one of 

its directors is the Minister of Telecommunications of Beristan.35  

27. For the abovementioned reasons, it is undeniable that, even if Beritech could at first 

glance be considered a separate legal entity, it is clearly closely related to Respondent, 

and it exercises elements of governmental authority through Beritech.  The development 

                                                
26 FDI Problem, Annex 2, ¶2. 
27 Id, ¶5. 
28 L.E.S.I., ¶108. 
29 FDI Problem, Annex 2, ¶¶1-2. 
30 Id., Annex 2, ¶2. 
31 Id., Annex 2, ¶3. 
32 Id., Annex 2, ¶5. 
33 Ibid. 
34 Id, ¶4. 
35 Clarification #135. 
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of such a big telecommunications project clearly shows that “the general interest of 

governmental nature prevails over commercial interest.”
36

 

28. In the instant case, Beristan was behind each of the decisions adopted by Beritech’s 

BoD, including the one in which the exercise of the buyout was approved, despite the 

fact that the quorum requirement was not met.37  As a result, it is self evident that 

Respondent was exercising elements of governmental authority through Beritech, 

therefore disregarding its international obligations under the B-O BIT. 

III. RESPONDENT EXERCISED EFFECTIVE CONTROL 

29. Art. 8 of the DARS establishes another circumstance where the conduct of a person or 

group of persons shall be attributed to a State: 

“The conduct of a  person or group of persons shall be considered an act 

of a State under international law if the person or group of persons is in 

fact acting on the instructions of, or under the direction or control of, that 

State in carrying out the conduct.”
38

 

30. This rule is extensive to companies when they are under the control of the State. As 

stated in the DARS Commentaries to Art. 8: 

“[C]orporate entities, although owned by and in that sense subject to the 

control of the State, are considered to be separate, prima facie their 

conduct in carrying out their activities is not attributable to the State 

unless they are exercising elements of governmental authority within the 

meaning of art. 5, or that it is under its control.”
39

 

31. Following this line of reasoning, the tribunal in Mafezzini made Spain responsible for 

the actions of an entity created by a governmental decree with the intention to carry out 

governmental functions40, because such entity was, as a consequence, acting on behalf 

of Spain. The Mafezzini tribunal found that 

“a State will not (…) escape responsibility for wrongful acts or omissions 

by hiding behind a corporate veil.”
41

 

32. In the present case, Respondent’s effective control over Beritech becomes evident by 

taking into account the percentage of ownership that the former has over the latter -

                                                
36 Id., ¶114 (“que l’intérêt general de nature gouvernmentale prime sur l’intérêt commercial.”). 
37 FDI Problem, Annex 2, ¶10. 
38 DARS, Art. 8, p. 47. 
39 DARS Commentary to Art. 8, p. 48. 
40 Mafezzini, ¶84. 
41 Id., ¶78. 
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75%-.42 Undoubtedly, such a significant participation by a State in a company which 

purpose is to provide a public service clearly reflects the intention of Beristan of 

exercising control or direction over Beritech. 

33. In addition, the fact that Respondent has co-signed the JV Agreement as the sole 

guarantor of Beritech’s obligations43 is indicative of the obvious and close relationship 

between Beristan and Beritech.  This leads to affirm that the responsibility that Beristan 

assumed is related to the effective control it has over Sat-Connect. 

34. Alternatively, the guarantee obligations44 assumed in the context of a project which was 

encouraged by Respondent, cannot be construed as meaning anything but Respondent’s 

full awareness that it would be liable in the event that, as was eventually the case,45 

Beritech would improperly trigger the buyout provision of the JV Agreement.46 

35. It must be noted that Beritech’s wrongful decision to invoke the buyout provision in the 

JV Agreement was compounded by a breach of the procedure established as a condition 

to such invocation, namely, that a decision to that effect be adopted by the BoD of Sat-

Connect.47  However -and surprisingly-, the decision to exercise the buyout provision 

was capriciously taken absent a proper decision to the effect by that BoD.48 This 

affectation of the procedure and substantive provisions of the JV Agreement were 

adopted in all cases by an entity or entities controlled by Respondent.49. 

36. At this stage, it has to be highlighted that one of the Directors appointed by Beritech at 

the BoD, who –obviously enough- voted in the meeting in favour of enabling 

Respondent to proceed with the taking of Claimant’s property is the Minister of 

Telecommunications of Beristan.50 

37. All the abovementioned circumstances lead to the conclusion that Beristan is liable 

under international law for the coordinated actions which represented a violation of 

Televative’s rights and possessions because (i) CWF as an organ of the State exercised 

                                                
42 FDI Problem, Annex 2, ¶2. 
43 Id.,, ¶3, and Clarification #153. 
44 FDI Problem, Annex 2, ¶3, and Clarification #153. 
45 Clarifications  #152; #153; FDI Problem, Annex 2, ¶3. 
46 See ¶3. 
47 FDI Problem, Clarification #242. 
48 Conf. Clarification #138; FDI Problem, Annex 2, ¶10. 
49 Clarification #229; FDI Problem, Annex 2, ¶4. 
50 Clarification # 135. 
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executive functions51; (ii) the direct and indirect actions of Beritech, acting as an entity 

exercising elements of governmental authority, demonstrates that Beristan exercises 

effective control over Beritech;52 and (iii) the existence of such control and the manner 

and effects to which it was exercised cause those actions of Beritech to be attributable in 

international law to Beristan.53  

 

                                                
51 See ¶¶12-20 above. 
52 See ¶¶21-28 above. 
53 See ¶¶29-37 above. 
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SUMMARY OF ARGUMENT 

 

38. JURISDICTION: This dispute involves a violation of the rights granted under the B-O 

BIT. All requirements of Art. 25(1) of the Convention are satisfied.  Respondent’s 

objections to the jurisdiction of this Tribunal are meritless.  First, this dispute refers to 

an investment.  Second, Respondent is a proper party to the present dispute, as all the B-

O BIT violations discussed herein are attributable to Beristan.  Third, this dispute is not 

a contractual dispute, as it involves treaty-based protections that have been violated.  

Therefore, the present dispute cannot be settled by resorting to clause 17 of the JV 

Agreement, but by resorting to the applicable dispute settlement provision contained in 

the B-O BIT.  Fourth, the waiting-period provision does not bar jurisdiction. 

 

39. MERITS OF THE CLAIM: The acts of Beritech and of Respondent’s CWF discussed 

herein are attributable to Beristan.  Respondent has breached numerous provisions of 

the B-O BIT affecting Claimant's investment.  Firstly, Respondent has unlawfully 

expropriated Claimant's property and must provide compensation.  Secondly, 

Respondent has breached its obligation to provide fair and equitable treatment by 

frustrating Claimant's legitimate expectations and treating it in an arbitrary and 

discriminatory manner.  Thirdly, Respondent has failed to provide Claimant's 

investment with full protection and security. 
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ARGUMENT 

PART ONE: JURISDICTION 

 

I. THE TRIBUNAL HAS JURISDICTION TO HEAR THIS DISPUTE 

40. This Tribunal has competence and ICSID has jurisdiction to hear the present claim 

because (A) the B-O BIT protects Claimant’s investment and provides for ICSID 

jurisdiction; (B) the requirements of Art. 25 are fulfilled; and (C) Respondent’s 

objections to jurisdiction are groundless.  

A. Beristan – Opulentia BIT 

41. On 18th March, 1996 Beristan and Opulentia signed a BIT which entered into force on 

1st January 1996.54  The aim of the B-O BIT, as stated in its preamble, is: 

“[T]o establish favourable conditions for improved economic co-

operation between the two countries, and especially for investment by 

nationals of one Contracting Party in the territory of the other 

Contracting Party”.
55

 

42. The preamble of a BIT points out the desire to increase economic cooperation between 

the parties to a BIT and an acceptance that encouraging and protecting investments will 

stimulate such economic cooperation.56 

43. Art. 1 of the B-O BIT establishes that, for purposes of treaty protection, ’investment’ 

means: 

“[A]ny kind of property invested before or after the entry into force of this 

Agreement by a natural or legal person being a national of one 

Contracting Party in the territory of the other”.
57

 

44. Without limiting the generality of the term, “investment” includes:  

“[S]hares, debentures, equity holdings and any other negotiable 

instrument or document of credit, as well as Government and public 

securities in general”
58

 (...) “copyright, commercial trademarks, patents, 

                                                
54 B-O BIT, Art. 15; and Clarification #154. 
55 B-O BIT, Preamble. 
56 MC LACHLAN et al, p. 28. 
57 Id., Art. 1.1. 
58 Id., Art. 1.1(b). 
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industrial designs and other intellectual and industrial property rights, 

know-how, trade secrets, trade names and goodwill.”
59

  

45. It should be noted that most BIT’s generally include intellectual and industrial property 

rights in the definition of the term “investment”, and are accordingly covered by the 

general protection of the treaty.60 

46. As previously stated, Claimant invested U$S 47 MM in cash in paying-in its shares in 

Sat-Connect,61 and more than U$S 100 MM in intellectual property and know-how62.  

Such a substantial investment clearly meets the description and scope included in Art. 1 

of the B-O BIT. 

47. It is usual practice for BIT’s to contain a “broad, open-ended, approach to defining 

what constitutes an investment”
63, as is the case in the B-O BIT. For instance, the BIT 

between the United States and Honduras defines it as “every kind of investment”
64, and 

includes an illustrative list of what is included in the term investment: “company, stock 

and shares, (…) intellectual property, (…) licences and permits.”
65  

48. In SCHLEMMER’s opinion, the aim of these open definitions is 

“to ensure that the protection of the agreement is not limited to foreign 

direct investment but can also protect indirect investment by way of a 

shareholding or debt interest in a company and, in addition, any risk-

bearing activity undertaken by the investor which can be diminished in 

economic values by reason of state intervention in the enjoyment and 

functioning of that activity.”
66 

49. It follows, thus, that Climant’s investment comprises a protected investment under the 

B-O BIT.  For reasons as discussed below, Claimant has the right to submit the present 

legal dispute before the jurisdiction of ICSID, pursuant to Art. 11 of the B-O BIT, 

which establishes, 

“[T]he investor in question may in writing submit the dispute, at his 

discretion, for settlement to (...) (c) the International Centre for the 

                                                
59 Id., Art. 1.1(d). 
60 DOLZER & STEVENS, p. 78. 
61 FDI Problem, Annex 2, ¶12. 
62 Clarification #165. 
63 SCHLEMMER, p. 55. 
64 United States-Honduras BIT, Art. 1(d). 
65 Id. 
66 SCHLEMMER, p. 56. 
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Settlement of Investment Disputes (“ICSID”), for the application of the 

arbitration procedures provided by the Washington Convention”.
67

 

50. The present claim constitutes a dispute, as it concerns treaty violations of Beristan, the 

host State, which were detrimental to Claimant (see §§I,II,III below). The forum 

selection clause in the JV Agreement does not preclude Claimant’s right to bring treaty 

claims, and Art. 11 of the B-O BIT does not cause the forum selection clause of the B-O 

BIT to be superceded by a contractual forum-selection clause. 

51. In the Vivendi decision, the ad-hoc committee found that 

“the existence of an exclusive jurisdiction clause in a contract between the 

claimant and the respondent and the respondent (...) cannot operate as a 

bar to the application of the treaty standard.”
68

 

52. The Salini tribunal stated that arbitral tribunals shall retain jurisdiction over breaches of 

contract where they also constitute a violation of the BIT, as is the case here.69 

53. Therefore, considering the fact that Claimant made an investment in Beristan in 

accordance with the definition provided by Art. 1 of the B-O BIT, and that Art. 11 gives 

the right to the investor to bring the claim before ICSID, it is undoubted that the 

Tribunal has competence and ICSID has jurisdiction over the present claim under the B-

O BIT. 

B. ICSID Convention 

54. Art. 25 (1) of the ICSID Convention provides for jurisdiction for ICSID over: 

“[A]ny legal dispute arising directly out of an investment, between a 

Contracting State... and a national of another Contracting State, which the 

parties to the dispute consent in writing to submit to the Centre”.
70

 

i. Legal Dispute 

55. This dispute concerns a legal dispute71 between contracting States72, since it represents a 

conflict of interests between the parties, which involves Respondent’s violations of its 

express obligations under the B-O BIT towards Claimant’s investment in Beristan.73 

                                                
67 B-O BIT, Art. 11. 
68 Vivendi, ¶101. 
69 Salini, ¶62. 
70 ICSID Convention, Art. 25. 
71 FDI Problem, Annex 2, ¶¶13-14. 
72 Id., ¶15. 
73 Id., ¶12, and Clarification #165. 
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ii. Investment 

56. Regarding the definition of the term “investment” -which is not provided by the ICSID 

Convention-, it is widely accepted that a broad interpretation of the term should be 

favoured74,. 

57. Regarding what is typically considered an investment, Prof. SCHREUER has maintained 

that, 

“[I]t seems possible to identify certain features that are typical to most of 

the operations in question (...) This is not necessarily characteristic of 

investments in general... These features should not necessarily be 

understood as jurisdictional requirements but merely as typical 

characteristics of investments under the Convention.”
75

 

58. Moreover, from a case-law perspective, the ad-hoc committee in MHS annulled an 

ICSID award upon a finding that, 

“…the failure of the Sole Arbitrator even to consider, let alone apply, the 

definition of investment as it is contained in the Agreement [is] a gross 

error that gave rise to a manifest failure to exercise jurisdiction.”
76

 

59. Ignoring the importance of the definition of “investment” included in a BIT would lead 

to undermining the rights of investors.  In the words of the MHS ad-hoc committee, 

“It is those bilateral and multilateral treaties which today are the engine 

of ICSID’S effective jurisdiction. To ignore or depreciate the importance 

of the jurisdiction they bestow upon ICSID, and rather to embroider upon 

questionable interpretations of the term “investment” as found in Article 

25(1) of the Convention, risks crippling the institution.”
77

 

60. The parties adopted a clear definition for the term investment in Art. 1 of the B-O BIT. 

In any event, another criteria commonly used to identify what constitutes an investment 

stems from the requirements adopted by the tribunal in Salini.  In the words of the 

Phoenix tribunal, 

“ICSID case law has developed various criteria in order to identify the pertinent 

elements of the notion of investment. The definition most frequently referred to 

relies on what has come to be known as the Salini test”.
78

 

                                                
74 See ¶47. 
75 SCHREUER ICSID Commentary, p. 140. 
76 MHS, ¶74. 
77 MHS, ¶73. 
78 Phoenix, ¶83. 



15 

 

61. The features discussed in Salini are examined below, together with a showing that, all 

the requirements are met in the present case:   

• Contribution of money or other assets of economic value: Televative invested 

U$S 147 MM in order to develop the Sat-Connect project.  U$S 47 MM were 

invested in cash79 and over U$S 100 MM were provided in the form of 

Claimant’s intellectual property and know-how80 -which were solely developed 

by Claimant and incorporated into the Sat-Connect project-. 

• Certain duration: Televative and Beritech entered into an agreement envisaging a 

long-term project, which intended to develop and deploy a civil and military 

network.81 

• Assumption of risk: Televative had to assume additional risks to those involved 

in any regular commercial activity.  Claimant risked a rather considerable 

investment of money82 putting it in the hands of a government-controlled entity 

–Sat-Connect- in order to begin with the planning of the project.  Furthermore, 

in this particular case, Claimant also risked its own intellectual property and 

know-how83 for the development of the network. 

• Substantial contribution to the host State’s development: The satellite network 

and accompanying terrestrial system certainly were created in order to provide 

connectivity and communications for nationals of Beristan -among others-, and 

also to the Beristian armed forces84.  This represents a clear contribution to the 

social, infrastructure and economic development of Beristan, as it has notably 

increased its service network in all the country. 

• Regularity of profits and returns: Claimant established a company,85 selected 

personnel86 and put up all the necessary equipment.87  The services that would 

                                                
79 FDI Problem, Annex 2, ¶12. 
80 Clarification #165. 
81 FDI Problem, Annex 2, ¶5-6. 
82 Id., ¶15. 
83 Clarification #165. 
84 FDI Problem, Annex 2, ¶6. 
85 Id., ¶3. 
86 Id., ¶10. 
87 Ibid. 



16 

 

be provided with same were of course implemented with the intention of 

obtaining a regular profit. 

• Substantial commitment: Investing U$S 147 MM, and introducing all the 

necessary know-how and intellectual property to establish a company88 -in both 

cases, investments not easily tradeable-, certainly represent a substantial 

commitment for the benefit of the project. 

 

iii. Contracting States 

62. Both Beristan and Opulentia are contracting States under the ICSID Convention.89 

63. Claimant is a juridical person incorporated in Opulentia on 30th January 1995.90  As a 

consequence, the requirement in Art. 25 (2) of being a national of another Contracting 

State is fulfilled. 

iv. Consent 

64. The consent requirement is also met, as Respondent has given its “written consent” to 

the dispute between itself and Opulentian investors in Art. 11.2 of the B-O BIT, and did 

not notify ICSID of any class of disputes which Beristan would not consider submitting 

to its jurisdiction.91  

65. In the words of the drafters of the ICSID Convention, the provision included in the BIT 

would constitute an “offer” by the host State to submit investment disputes to ICSID 

arbitration, which investors could subsequently “accept” by submitting the dispute.92 

66. Schreuer’s opinion regarding consent states that, 

“[m]ost investor/State dispute settlement clauses in BITs offer 

unequivocal consent to arbitration. This would be the case where the 

treaty states that each Contracting Party "hereby consents" or where the 

dispute "shall be submitted" to arbitration.”
93

 

                                                
88 Id., ¶12, Clarification #165. 
89 FDI Problem, Annex 2, ¶15. 
90 Id., ¶1. 
91 Conf. ICSID Convention, Art. 25(4). 
92 ICSID Report, ¶23. 
93 SCHREUER Consent, p. 7. 
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67. Moreover, Claimant has expressed its consent by submitting its request for arbitration to 

ICSID94. 

68. It is an established practice that investors usually accept an offer of consent contained in 

a BIT by submitting proceeding to ICSID. The tribunal in Generation Ukraine found: 

“(...) it is firmly established that an investor can accept a State's offer of 

ICSID arbitration contained in a bilateral investment treaty by instituting 

ICSID proceedings. There is nothing in the BIT to suggest that the investor 

must communicate its consent in a different form directly to the State; (...) 

It follows that the Claimant validly consented to ICSID arbitration by 

filing its Notice of Arbitration at the ICSID Centre”.
95

 

69. For all the abovementioned reasons, the requirements of the ICSID Convention for the 

jurisdiction of ICSID and the competence of this Tribunal to hear the present dispute are 

met. 

C. Respondent’s Objections to Jurisdiction 

70. Respondent raises four objections to jurisdiction, which are (i) Claimant did not make 

an investment; (ii) Beristan is not a party to the present dispute; (iii) according to clause 

17 of the JV Agreement disputes should be solved by arbitration under the rules and 

provisions of the 1959 Arbitration act of Beristan; and (iv) Claimant did not comply 

with the waiting period.  All of these objections are groundless and should be dismissed, 

for the reasons stated herein. 

71. In the first place, and as already discussed above, this legal dispute involves an 

investment under the definition of the B-O BIT, which also falls under the scope of 

protection of the ICSID Convention (see §A above).  The B-O BIT, as stated in its Art. 

1, specifically protects shares, intellectual property and know-how such as those 

constituting Claimant’s investment. 

72. In the second place, Beristan is definitely a party to the dispute.  As discussed in further 

detail in ¶¶8-37 herein, all the measures discussed constitute a breach of the B-O BIT, 

and are attributable to Beristan thereof. 

73. The last two issues raised by Respondent also lack any merit, because this is not a 

contractual claim, thus, clause 17 of the JV Agreement is not applicable (see §II 

                                                
94 FDI Problem, Annex 2, ¶14. 
95 Generation Ukraine, ¶12.2. 
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below); and because failing to take procedural action during the waiting period invoked 

by Respondent would have irremediably undermined Claimant’s rights (see §III 

below), and that requirement, in any event, does not bar jurisdiction in the present case 

(see §IV below). 

II. THIS DISPUTE IS NOT A CONTRACTUAL CLAIM 

74. Respondent erroneously asserts that this dispute is a contractual dispute over which this 

Tribunal has no jurisdiction.  Respondent’s argument is meritless because (A) this 

dispute concerns treaty-based obligations; and (B) Art. 10 of the B-O BIT also applies 

to contractual disputes. 

A. This dispute concerns Treaty-Based Obligations 

75. Claimant maintains that the present dispute involves rights established in the B-O BIT, 

which have been violated by Respondent (see §§I,II,III below). 

76. The main criteria that distinguish a treaty claim from a contract claim is the source of 

the rights involved. In HAMILTON and ROCHWERGER’s words, 

“[t]he basis of a treaty claim is a right defined and established in an 

investment treaty, while the basis of a contract claim is a right defined and 

created in a contract.”
96

 

77. Respondent’s actions have violated several obligations under the B-O BIT.  The fact 

that Respondent also violated domestic law, which is not surprising considering the 

magnitude of Respondent’s misconduct, does not mean that this dispute should be 

solved locally.  Arbitral tribunals retain jurisdiction “[over] breaches of contract that 

(…) [also] constitute… a violation of the Bilateral Treaty”
97. 

78. As a result, Respondent’s contention regarding this matter becomes groundless and 

inconsistent. 

B. Art. 10 of the B-O BIT also applies to contractual disputes 

79. In the unlikely event that the present dispute were to be considered a contractual claim 

instead of a treaty violation, it should be taken into account that the scope of Art. 10 of 

the B-O BIT also covers: 

                                                
96 HAMILTON and ROCHWERGER, p. 3. 
97 Salini, ¶62.  
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“the observance of any obligation [the State] has assumed with regard to 

investments in its territory by investors of the other Contracting Party.”
98

 

80. The expression “any obligation” comprises any dispute that may arise between the 

parties. Such an expansive language of course includes contractual claims.  

81. It should also be taken into account that BIT’s with less expansive language, where the 

word “any” is not included, have granted jurisdiction over contract claims.99 

82. This kind of clauses has been added to most BITs to provide additional protection to 

investors, as “they put contractual commitments under the BIT’s protective 

umbrella.”
100

  Therefore, a violation of a contract becomes a violation of the BIT. 

83. WEIL described the effect of an umbrella clause in the following terms: 

“The intervention of the umbrella treaty transforms contractual 

obligations into international obligations thereby ensuring (…) any non-

performance of the contract, even if it is legal under the national law of 

the contracting State, gives rise to the international liability of the latter 

vis-à-vis the national State of the co-contracting party.”
101

 

84. DOLZER and STEVENS state that an umbrella clause in a BIT grants protection against a 

breach of contract: 

“These provisions seek to ensure that each Party to the treaty will respect 

specific undertakings towards nationals of the other Party. The provision 

is of particular importance because it protects the investor’s contractual 

rights against any interference which might be caused by either a simple 

breach of contract or by administrative or legislative acts (…).”
102

 

85. Furthermore, MANN also declared that such a clause in a BIT protects the investor 

against any breach of contract: 

“This is a provision of particular importance in that it protects the 

investor against any interference with his contractual rights, whether it 

results from a mere breach of contract or a legislative or administrative 

act, and independently of the question whether o no such interference 

amounts to expropriation. The variation of the terms of a contract or 

license by legislative measures, determination of the contracts or the 

failure to perform any of its terms, for instance, by non-payment, the 

dissolution of the local company with which the investor may have 

                                                
98 B-O BIT, Art. 10. 
99 See, e.g., S.G.S. v. Phillipines, ¶131. 
100 SCHREUER, BIT Route, p. 250. 
101 WEIL, p.130. 
102 DOLZER & STEVENS, p. 81. 
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contracted and the transfer of its assets (with or without the liabilities)- 

these and similar acts the treaties render wrongful.”
103

 

86. Former ICSID Secretary-General SHIHATA recognized that treaties may elevate 

contractual undertakings into international law obligations, 

“by stipulating that breach by one State of a contract with a private party 

from the other State will also constitute a breach of the treaty between the 

two States.”
104

 

87. The tribunal in Fedax, when analyzing the applicable BIT signed between the parties, 

and the umbrella clause it contained, understood that: 

“…the Republic of Venezuela is under the obligation to honor precisely 

the terms and conditions governing such investment, laid down mainly in 

Article 3 of the Agreement [i.e. the BIT]…”
105

 

88. As already stated above, Art. 10 of the B-O BIT includes an umbrella clause, which 

transforms contractual rights into international obligations that shall also be protected 

under the B-O BIT. For these reasons, the present claim should be admitted as it 

constitutes a violation of Claimant’s rights under the B-O BIT. 

III. TO SIT BY FOR SIX MONTHS WOULD HAVE IRREMEDIABLY 

UNDERMINED CLAIMANT’S RIGHTS 

89. While Respondent argues that Claimant did not comply with the waiting period, 

Claimant asserts that it would have been futile to do so. 

90. A consistent trend in current case law106 supports the proposition that a provision 

establishing a waiting period is procedural, and can therefore be waived or put aside by 

subsequent conduct of the parties.107 

91. In this vein, the tribunal in Ethyl found that: 

“It is argued, therefore, that no purpose would be served by any further 

suspension of Claimant’s right to proceed. This rule is analogized to the 

international law requirement of exhaustion of remedies, which is 

disregarded when it is demonstrated that in fact no remedy was available 

and any attempt at exhaustion would have been futile.”
108

 

                                                
103 MANN, p. 246. 
104 SHIHATA, p. 601. 
105 Fedax, ¶29. 
106 See, eg, Ethyl; Wena; Lauder; SGS v. Pakistan; Biwater; Bayindir. 
107 DOUGLAS, p. 160, ¶334. 
108 Ethyl, ¶84. 
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92. Similarly, in SCHREUER’s opinion, the actual question that should be considered when 

analyzing waiting-period provisions, is the manifest futility of any negotiation. 

Consequently, 

“[t]here would be no point in requiring negotiations if negotiations were 

not likely to lead to a settlement.”
109

 

93. Considering the fact that Claimant’s investment has been expropriated (see §I below), 

that all its associated personnel were induced to leave the country,110 and -even worse-, 

that local arbitration proceedings were commenced which already had a working 

tribunal111, it was completely futile for Claimant to sit through a long waiting period, as 

it would not have led to a settlement, but merely to a further deterioration of its 

investment. 

94. Alternatively, considering the nature of Claimant’s rights and interests at stake, it would 

have been impossible and dangerous for Claimant to wait for a 6-month period before 

taking remedial action. 

95. The tribunal in Maffezini I has said that 

“a provision requiring the exhaustion of domestic remedies would not 

have the effect (...) of preventing the subsequent reference of the case to 

international arbitration under the BIT. This is so because, where a treaty 

guarantees certain rights and provides for the exhaustion of domestic 

remedies before a dispute concerning these guarantees may be referred to 

an international tribunal, the parties to the right to take the case to that 

tribunal, as long as they have exhausted the available remedies.”
112

 

96. Televative introduced a vast investment in terms of money, shares, intellectual property 

and know-how,113 which was suddenly expropriated by Respondent as a result of its 

improper use of the buyout provision of the JV Agreement. 114  Moreover, Respondent’s 

issuance of an executive order115 and removal of all Televative’s personnel from the 

project sites and facilities and, later on, from the country,116 made it even more 

                                                
109 SHREUER BIT Route, p. 238. 
110 FDI Problem, Annex 2, ¶¶10-11. 
111

 Id., ¶13. 
112 Maffezini I, ¶29. 
113 FDI Problem, Annex 2, ¶12, and Clarification #165. 
114 FDI Problem, Annex 2, ¶10. See also ¶35. 
115 Clarification #139. 
116 FDI Problem, Annex 2, ¶¶10-11. 
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impossible and detrimental for Claimant to wait six months before initiating 

proceedings. 

97. As a result, it can be concluded that it would have been completely futile and risky for 

Claimant to wait through the period invoked by Respondent, which finally only 

represents a procedural term, particularly considering that Beritech had already started 

an arbitration proceeding in Beristal.117 

IV. THE WAITING-PERIOD PROVISION DOES NOT BAR JURISDICTION 

98. Art. 11 of the B-O BIT allows for ICSID arbitration “if the dispute cannot be settled 

amicably within six months of the date of a written application”. 

99. On September 11, 2009, Beritech served notice of its purported desire to settle the 

dispute amicably.118 On September 12, 2009, Claimant submitted written notice to 

Respondent of a dispute under the B-O BIT, and notified Respondent their desire to 

settle amicably, and failing that, to proceed with arbitration pursuant to Art. 11 of the B-

O BIT.119  

100. Seven days later, Respondent refused to discuss Claimant’s request and Beritech filed a 

request for arbitration against Televative invoking clause 17 of the JV Agreement.120 

101. Respondent erroneously asserts that Claimant’s failure to sit and wait for 6 months bars 

jurisdiction.  Such a proposition is untenable because (A) amicable settlement or 

waiting period provisions are a procedural, and not a jurisdictional matter; and (B) 

Respondent made it impossible for Claimant to reach an amicable settlement. Finally, 

(C) the nature of the rights involved in the dispute does not permit a 6-month delay in 

light of Respondent’s misconduct. 

A. Waiting-period provisions are a procedural, not jurisdictional, matter 

102. Many tribunals agree that a notice requirement does not constitute a prerequisite to 

jurisdiction because it is a procedural rule.  The tribunal in Bayindir has found that 

“[t]he notice requirement does not constitute a prerequisite to jurisdiction”
121

.  

                                                
117 Id., ¶13. 
118 Clarification #175. 
119 Clarification #133. 
120 FDI Problem, Annex 2, ¶13. 
121 Bayindir, ¶100. 
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103. Moreover, in Lauder, the tribunal found that insisting on waiting periods can amount to 

excessive formalism: 

“To insist that the arbitration proceedings cannot be commenced until 6 

months (...) would, in the circumstances of this case, amount to an 

unnecessary, overly formalistic approach which could not serve to protect 

any legitimate interests of the Parties.”
122

 

104. The only practical effect of enforcing a waiting provision is to require Claimant to 

restart arbitral proceedings.  This unnecessarily increases the length of the arbitration, 

without protecting the legitimate interests of either party. 

105. In this respect, the tribunal in S.G.S. v. Pakistan has said that  

“Tribunals have generally tended to treat consultation periods as 

directory and procedural rather than a mandatory and jurisdictional in 

nature. Compliance with such a requirement is, accordingly, not seen as 

amounting to a condition precedent for the vesting of jurisdiction”
123

. 

106. Moreover, strictly enforcing waiting-period provisions hinders flexibility and efficiency, 

two benefits of international arbitration. 

B. Respondent made it impossible for Claimant to reach an amicable settlement  

107. Claimant submitted a written notice to Respondent with its intention to settle the dispute 

amicably. 124  Nevertheless, a few weeks later Respondent commenced a local 

arbitration proceeding.125  This notably shows that Respondent did not have the 

intention of solving the problem amicably. 

108. The abovementioned circumstances, lead to understand that, although Claimant has 

tried to settle the dispute amicably without response from Respodent, and considering 

the rights involved in the present claim, it was impossible for Claimant to continue 

waiting for the six month period to be fulfilled.  

109. For these reasons, the amicable settlement provision does not bar jurisdiction. 

                                                
122 Lauder, ¶190. 
123

 S.G.S. v. Pakistan, ¶184. 
124 Clarification #133. 
125 FDI Problem, Annex 2, ¶13. 
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CONCLUSION ON JURISDICTION 

110. This Tribunal has jurisdiction over the present claim because treaty-based obligations 

granted under the B-O BIT have been breached by Respondent.  All the requisites of 

Art. 25(1) of the Convention are satisfied. This dispute is not a mere contractual claim, 

and even if it was, Art. 10 of the B-O BIT prescribes that any type of dispute –naturally 

including contractual disputes- shall be solved before this Tribunal in accordance with 

the procedure established in Art. 11 of the B-O BIT. The waiting-period provision does 

not bar jurisdiction. 
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PART TWO: MERITS OF THE CLAIM 

I. RESPONDENT HAS EXPROPIATED CLAIMANT'S INVESTMENT 

111. Pursuant to Art. 4 of the B-O BIT, investments, shall not be directly or indirectly 

“nationalized, expropriated, requisitioned or subjected to any measures having similar 

effects,”
126

, save to the extent such measures are adopted for public purposes, and upon 

“immediate full and effective compensation”127
 

112. The acts of Respondent amount to an outrageous breach of its obligations with respect 

to expropriations under the B-O BIT, as not only has it unlawfully expropriated 

Claimant’s investment, but it has also failed to provide Televative with an immediate 

and adequate compensation for its loss. 

A. Claimant has been deprived of its property rights through an improper invocation 

of JV Agreement 

113. Prof. SCHREUER writes that, in order to find an expropriation proper and admissible 

under international law, not only must it be carried out for a public purpose, but also 

without discrimination.  He finally adds two additional requirements, namely that the 

expropriation be done “under due process of law and against prompt adequate and 

effective compensation.”128 

114. Furthermore, in the words of CHRISTIE, there is a widespread consensus among scholars 

regarding the treatment of the property of aliens, in the sense that it “cannot normally 

be taken, whether for public purposes or not, without adequate compensation.”
 129

  

Drawing a conclusion, a plethora of legal materials underlines that “a governmental 

taking or modification of an individual’s property rights, (…)”
130

 can only be 

acceptable upon a showing of public purposes, due process, non-discrimination and an 

adequate compensation.131 

                                                
126 B-O BIT, Art. 4. 
127 Id. 
128

 SCHREUER Expropriation. 
129

 CHRISTIE, p. 307. 
130 “Expropriation”, Black’s, p. 621. 
131 CHRISTIE, p. 307; MCLACHLAN et al. p.266 & 267; SCHREUER Expropriation, p. 2; CAFTA-DR, Art. 
10.7; NAFTA Arts. 1110(1), 1110(7), 1110(8); ECT, Art. 13(1);UNCTAD BIT pp. 44, 47. 
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115. Starting in 2007132, Claimant invested not only money but also intellectual property and 

know how into the Sat-Connect project.  The value of Claimant's investment is 

represented by those elements and include a 40% interest in Sat-Connect with a face 

value of U$S 47 MM,133 but which also represents its intellectual property contributions 

with a value of U$S 100 MM,134 which, in the aggregate, comprise an investment value 

of not less than U$S 147MM 

116. After the decision of August 27th 2009 to exclude Televative from Sat-Connect,135 

Claimant was separated from its investment, for it has indeed been deprived of the use, 

enjoyment and management of its property rights therein ever since.  As the AMCO 

tribunal has stated, 

“…a case of expropriation exists not only when a State takes over private 

property but also when the expropriating State transfers ownership to 

another legal or natural person.”
136

 

117. Therefore, the fact that the Respondent is not currently the legal entity in possession of 

Claimant’s shares does not diminish the existence of an expropriation, which has been 

indirectly performed by resorting to disguise in a State-owned company.  

118. In addition, the criteria followed by the Tippets tribunal clarifies that an expropriation 

has taken place and indeed, compensation is due, when the facts of the case show that 

“[T]he owner has been deprived of fundamental rights of ownership and it 

appears that this deprivation is not merely ephemeral”
137

 

119. In this sense, every deprivation of rights suffered by Claimant after the expropriatory 

measures of August 27th 2009 could not reasonably be considered ephemeral, neither 

could it be denied that Respondent has carried about an expropriation in whole.  

120. The expropriatory measures, along with the military intervention of September 11th 

2009, affected not only Claimant’s tangible property but resulted in detriment to its 

intangible rights as well.  Thus, it can be asserted that there has been an expropriation 

                                                
132

 FDI Problem, Annex 2, ¶12. 
133

Ibid. 
134 Clarification #165. 
135 Id., ¶10. 
136 AMCO, ¶158. 
137 Tippets, p. 225. 
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that “affect[ed] not only tangible property but also a broad range of intangible assets of 

economic value”138 to Claimant.  

121. In this vein, the Occidental tribunal has stated, following the interpretation proposed by 

the Metalclad
139 tribunal, that an expropriation exists where there is a 

“deprivation… that …affect[s] at least a significant part of the investment 

and that all of it relates to the use of the property or a reasonably expected 

economic benefit.”
140

. 

122. As follows from Occidental’s interpretation, Claimant has been subject to an 

expropriation, for Respondent has fully withheld its shares141 and arbitrarily excluded it 

from the facilities142 of a project which had been mainly developed due to Televative's 

unique efforts and contributions. Claimant has been subject to an illegal taking, 

ultimately at the hands of Respondent,143 who -as stated above-144 controls Beritech.   

123. The State-owned company had the right under the JV Agreement to appoint five 

directors out of all nine to Sat-Connect’s BoD145, which naturally entitled it to control 

all decision-making, being six directors the number required to quorate any 

meeting.146.In this way, through the expropriatory measures of August 27th, Respondent 

deprived Claimant of the value and benefits of its intellectual property and know-how, 

and of its interest in Sat-Connect, including the enjoyment and exercise of its 

shareholding rights, which calls for a minimum compensation of U$S 147 MM. 

B. Beristan is responsible for the unlawful expropriation of Claimant's investment 

124. Considering that Beritech is a State-owned company - Beristan owns a 75% majority of 

shares-147, coupled with the fact that Respondent has signed the JV Agreement 

concluded between Beritech and Claimant in the capacity of guarantor, and for all the 

                                                
138 REINISCH, p. 421-422. 
139

 Metalclad. 
140 Occidental, ¶88. 
141 FDI Problem, Annex 2, ¶10; Clarification #138. 
142

 FDI Problem, Annex 2, ¶11 
143 See also ¶126. 
144 See §III at p. 7. 
145 FDI Problem, Annex 2, ¶4. 
146 Id. 
147 FDI Problem, Annex 2, ¶7. 
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reasons stated above regarding the international law rules on attribution,148 it necessarily 

follows that Beristan is indeed liable for the consequences of the buyout decision. 

125. Respondent’s control over Beritech is also evidenced by the existence of an effective 

link between the State-owned company’s activities and purposes149, and the interests of 

Respondent.  It should be borne in mind that Beritech was only incorporated a few 

months before the JV Agreement was concluded,150 and that, ever since, its activities 

have been strictly related to the telecommunications project151 to which Claimant was 

also a party. 

126. This leads to tbe conclusion that Respondent has breached its obligations under 

international law for it in fact directed -or at least consented to-, all detrimental 

decisions of its controlled entity Beritech towards Claimant’s investment. 

C. Claimant has been denied adequate compensation 

127. A taking might affect several property rights, such as any patents and contract rights a 

company has, even if the State has not had the direct intention of causing this 

consequence. The right to compensation calls for a full reparation of the damages 

suffered, including to intangible rights.152 

128. This principle was stated by the PCIJ in the Chorzów affair, and later followed by 

numerous tribunals, including many decisions by the US-Iran Claims Tribunal.153 The 

PCIJ held that Germany had to be compensated the entirety of its property rights, since 

it found that 

“[R]eparation must, as far as possible, wipe out all the consequences of 

the illegal act and re-establish the situation which would, in all 

probability, have existed if that act had not been committed.”
154

 

129. In light of this reasoning, Claimant has the right to receive compensation for the full 

amount of its investment,155 valued at a minimum U$S 147 MM, including the value of 

                                                
148 See ¶¶29-37  
149

 DARS Commentary to Art. 8, p. 47. 
150

 FDI Problem, Annex 2, ¶2. 
151

 Clarification #161. 
152 REINISCH. p. 414. 
153 Id. 
154 Chorzów. p. 47. 
155 CONGYAN, p. 699-700. 
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the contributions made in intellectual property and other intangible rights it has 

transferred to the project.156   

130. In addition, Claimant is entitled, under the B-O BIT,  to have the value of its investment 

calculated by reference to its fair market value157  Respondent has instead deposited 

U$S 47 MM into an escrow account158, which amount clearly falls short of Claimants 

total investment valued at the sum of U$S 147 MM.  

131. Not only does international law establish that every State has the immediate obligation 

of compensating adequately any individual who is being deprived of its property 

through an expropriation159, but the same rule is identically stated in Art.4 of the B-O 

BIT160 and in the supreme law of Beristan.161.  Respondent's Constitution explicitly 

recognizes the protection of private property as a civil right, and protects it by stating 

that “[it] shall not be taken for public use without just compensation and due 

process”.
162  

132. It must be noted that no good faith intention of compensating Claimant for its losses has 

been shown by Respondent, nor has it presented any substantial evidence supporting the 

alleged leaks of information or any other justified cause for its expropriatory 

measures,163 which would, in all events, still require proper compensation to be 

awarded.  

133. As a matter of fact, Televative has not been restituted in the enjoyment and management 

of its property rights, nor has it received an offer of compensation for the real and total 

value of its investment.  Respondent’s failure to afford Claimant the adequate 

compensation based on the fair market value of its investment shows that Beristan has 

breached its obligations under Art. 4 of the B-O BIT, international law and its own 

domestic law.   

134. For the reasons previously exposed, Claimant should have received an adequate 

compensation for the loss of U$S 147 MM suffered as a consequence of Respondent's 

                                                
156 See §I.A above. 
157 B-O BIT, Art 4 (2). 
158 FDI Problem, Annex 2, ¶13. 
159 See ¶114. 
160 B-O BIT, Art. 4. 
161 Clarification #120.  
162 Id. 
163 Clarifications #231, #209, #247. 
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improper invocation of clause 8 of the JV Agreement, which resulted in the unlawful 

expropriation of Claimant's investment by turning its property rights useless.164 

II. CLAIMANT HAS BEEN TREATED UNFAIRLY AND INEQUITABLY 

135. B-O BIT Art. 2.2 provides that the parties “shall at all times ensure treatment in 

accordance with customary international law, including fair and equitable treatment”.  

According to the continuous and evolving interpretation of arbitral tribunals, as will be 

demonstrated throughout this section, it can be said that FET encompasses a wide range 

of elements. A violation to any of those duties evidences and constitutes a violation of 

the obligation to provide FET, although it is not necessary to find every element 

violated for a breach of the standard to exist. 

136. The MTD tribunal held that FET 

“should be understood to be treatment in an even-handed and just 

manner, conducive to fostering the promotion of foreign investment. [The 

BIT's] terms are framed as a pro-active statement—“to promote,” “to 

create,” “to stimulate”—rather than prescriptions for a passive behavior 

of the State or avoidance of prejudicial conduct to the investors”
165

 

137. Consequently, the series of acts which took place between August 12th and September 

11th 2009, and every consequence which followed thereafter,166 fully amount to a breach 

of Claimant’s right to FET under the B-O BIT.  

138. Claimant sustains that the acts of Beristan and its agents are sufficient evidence to 

conclude that Respondent has breached its obligations under Art. 2.2 of the B-O BIT.  

As discussed below, Respondent failed to comply with several requirements of FET, as 

shown by the lack of transparency and arbitrariness characterizing its expropriatory 

measures and the fact that it improperly frustrated Claimant’s legitimate expectations. 

A. Customary law does not limit the autonomous legal content of FET 

139. FET is a self-contained standard which aims to protect investors in order to assure that 

they will not be treated unfairly, nor inequitably.  According to MANN, considering the 

terms “fair” and “equitable”, a breach of FET makes reference to 

                                                
164 CHRISTIE, p.307.  
165 MTD, ¶113. 
166 FDI Problem, Annex 2, ¶¶10-11 and ¶13. 
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“a conduct which goes far beyond the minimum standard and afford 

protection to a greater extent [...]
167

 

140. In his view, the scope of the minimum standard of treatment should not be understood 

as reducing the scope of protection, therefore 

[a] tribunal would not be concerned with a minimum, maximum or 

average standard.  It will have to decide whether […] the conduct in issue 

is fair and equitable or unfair and inequitable.”
 
 

141. Yet, it has long been discussed whether FET should be understood merely as the 

minimum standard of protection which is owed to foreign aliens' property pursuant to 

customary international law, or instead, as a broader standard of protection which 

includes various elements.168 

142. A first and reductionist position was adopted in Neer
169

 in the late 1920's and later by a 

marginal minority of decisions,170 which understood it would be necessary to find a 

State’s conduct outrageous and in bad faith for it to constitute a breach of the standard 

of treatment owed to aliens. 

143. On the other hand, arbitrations involving numerous BITs have reached the opposite 

solution by finding, through a broader approach, that FET has to be considered as an 

autonomous standard.171 FET therefore has legal content per se, and hence needs not be 

reduced to the minimum protection already afforded by operation of customary 

international law.  

144. In this sense, the Mondev tribunal rejected the application of the Neer threshold since it 

considered that 

“To the modern eye, what is unfair or inequitable need not equate with the 

outrageous or the egregious. In particular, a State may treat foreign 

investment unfairly and inequitably without necessarily acting in bad 

faith.”
172

 

145. Decisions following this line of thought reflect the acceptance of an evolution in the 

interpretation of FET standard, showing that current cases cannot be measured in 

accordance with the 1920’s criterion. 

                                                
167 MANN, p. 244. 
168 See SCHILL, p. 3, SCHREUER FET. 
169

 Neer, ¶4. 
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146. Moreover, the tribunal in CMS made it clear that FET should be considered as an 

objective standard,  

“unrelated to whether the Respondent has had any deliberate intention or 

bad faith in adopting the measures in question. Of course, such intention 

and bad faith can aggravate the situation but are not an essential element 

of the standard.”
173

 

147. This same reasoning was later followed by the Azurix tribunal in its qualification of FET 

as an independent standard.174  

148. The aforementioned stream of decisions comes to show that tribunals have repeatedly 

rejected the most restrictive position arising from Neer, demonstrating that violations to 

international law can take place even where outrage or bad faith are not present in the 

State conduct.  In the instant case, Respondent has naturally violated international law, 

regardless of the elements prescribed by the Neer test, which -as previously explained-, 

appears as inadequate and outdated in this context. 

B. The wording of Art. 2 of the B-O BIT calls for a wider interpretation of the FET 

due to Claimant  

149. Prof. SCHEUER maintains that the content and meaning of FET should be constructed 

through interpretation of the specific treaty wording,175 in accordance with Arts. 31 and 

32 of the VCLT, taking into account the complete BIT and its preamble. 

150. Therefore, in light of Art. 31 of the VCLT, the context and wording of Art. 2 should be 

examined together with the wording of the B-O BIT preamble, which prays that the aim 

of the treaty is 

“to establish favourable conditions for improved economic co-operation 

between the two countries, and especially for investment by nationals of 

one Contracting Party in the territory of the other Contracting Party”
176

. 

151. Consequently, a broader protection than the minimum standard should be read as 

afforded by Art. 2.2 of the B-O BIT. 

152. Likewise, the tribunal in Azurix
177 followed this teleological methodology, by 

examining FET under the wording of the particular BIT and subsequently analyzing the 
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context – i.e., the preamble and full text of the BIT-, in order to construe the content of 

FET in that particular case. 

153. Moreover, Profs. DOLZER and STEVENS have recognized that treaties which refer to 

international law in addition to the standard of FET, have the aim of reaffirming that 

“the international law standards are consistent with, but complimentary to, the 

provisions of the BIT”.
178

 

154. For these reasons, Claimant maintains that the wording in Art. 2.2 of the B-O BIT has 

the clear aim to impose broader obligations on signatories to the Treaty regarding the 

treatment they will afford to investors of the other Party. This is the only conclusion to 

be drawn if the provision is intended to be “interpreted in good faith in accordance with 

the ordinary meaning to be given to the terms of the treaty in their context and in the 

light of its object and purpose”.
179 

155. The wording in the B-O BIT was intended to afford investors a more encompassing 

treatment by adopting a broader interpretation of the FET standard. Thus, it was meant 

to embrace the protection of elements such as transparency, predictability and stability 

of the legal framework, protection of the investor’s legitimate expectations, and 

protection against arbitrariness and discrimination. 

C. The unpredictable expropriatory measures frustrated Claimant’s legitimate 

expectations. 

156. The FET standard, although not an absolute principle requiring a State to freeze its legal 

framework, implies that a State will not reverse the assurances offered to the investor.  

It is upon those assurances that an investor bases and constructs its legitimate 

expectations. Consequently, a State’s legal framework should be transparent180 and 

stable, for it is upon this framework that a foreign investor will base its expectations181. 

157. Regarding this first element of the FET, it was reasonable for Claimant to believe in the 

regular operation and development of its investment in this particular project, as the 

satellite network had been created to provide services to all the region of Euphonia, i.e., 
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one-fifth of the world's surface,182 and it had received additional assurances arising not 

only from the terms of the JV Agreement183 but also those guaranteed by operation of 

the B-O BIT. As stated by MCLACHLAN,  

“[t]he investor may be able to rely upon specific representations made to 

him in reliance upon which he was induced to invest.”
184

 

158. The Waste Management tribunal added that for the standard of FET to be breached, it 

suffices for the treatment received by the investor to be contrary to “the representations 

made by the host State which were reasonably relied on by Claimant.”
185

 

159. Consequently, from the magnitude of the Sat-Connect project it was more that 

reasonable –and therefore legitimate- for Claimant to rely on the legal framework in 

which such project was conceived, and to expect a proper development for the project in 

which it had made a substantial investment186.   

160. The occurrence of the expropriatory measures was beyond Claimant´s representations, 

and the way in which they were conducted, was unforeseeable since Claimant had not 

breached any of its obligations187 under the JV Agreement. 

161. Respondent's unlawful, arbitrary and biased invocation of the contractual mechanism in 

Art. 8 of the JV Agreement exceeded the foreseeable and reasonable conduct expected 

from any State. The expropriatory measures altered the business and legal framework 

on which Claimant relied.  As held by the Occidental tribunal, the stability of the legal 

framework “is thus an essential element of fair and equitable treatment.”188  

162. As a result, Claimant is now deprived from an investment made relying on the fact that 

Beristan would at least abide by the rule of law.  Instead, Respondent decided to force 

the buyout of Claimant's shares189 in breach of fairness and justice. 

163. In the words of the Tecmed tribunal, Claimant had the right to rely on the proper 

operation of its investment, as nothing in its behavior could have constituted grounds 

for the buyout provision to be exercised, and even if there were doubts about Claimant 

                                                
182 FDI Problem, Annex 2, ¶5. 
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actions, those allegations were never confirmed or even examined by a judicial or 

administrative authority.  Therefore, it is fair to say that  

“the foreign investor expect[ed] the host State to act in a consistent 

manner, free from ambiguity and totally transparently in its relations with 

the foreign investor, so that it may know beforehand any and all rules and 

regulations that will govern its investments”
190

. 

164. Respondent has also exceeded Televative's legitimate expectations as it has clearly 

acted against its own domestic law, which provides for prompt and adequate 

compensation upon an expropriation191.  Beristan's actions went beyond the 

expectations of any reasonable observer.  Any State is bound by, and reasonably 

expected to, respect and abide the supreme law of its land and to conduct its actions in 

accordance with the rule of law.  

165. Respondent expropriatory measures find no reasonable justification, constitute a breach 

of Claimant's legitimate expectations and also reflect that Beristan proceeded at all 

times in disregard of transparency192.  Respondent's decision naturally was an 

unreasonable conduct 
193 which reinforces that it has frustrated Claimant’s legitimate 

expectations, in infringement of its obligations under Art. 2.2 of the B-O BIT. 

D. The expropriatory measures are contrary to Respondent’s duty of transparency 

166. Transparency is undoubtedly considered as an element of FET194 per se, imposing as 

well additional duties on host States195, who shall at all times act in a predictable 

manner. In addition, the lack of transparency with which Respondent proceeded, 

evidences the frustration of Claimant’s legitimate expectations. As stated by WÄLDE, 

the protection of an investor's legitimate expectations in relation to its investment: 

“is often combined with the principle of transparency: that government 

administration has to make clear what it wants from the investor and 

cannot hide behind ambiguity and contradiction itself.”
196

 

167. The expropriatory measures of August 27th 2009, in addition to frustrating Claimant’s 

legitimate expectations, were carried about in manner that clearly lacked of 
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transparency.  As discussed above,197 transparency is recognized as one of FET 

standard’s crucial elements. 

168. On August 27th 2009, six directors of Sat-Connect's board were present in the meeting 

held.198 It is uncontested that one of them, Alice Sharpeton, who had been appointed by 

Claimant, left the room before the board voted, and therefore the decision was made 

without a valid quorum. 199 

169. It is also uncontested Sat-Connect’s bylaws require six directors to meet the quorum 

requirement; nevertheless, the BoD only included the five Beritech-appointed directors 

at the moment of voting200. 

170. A decision of utter relevance, such as forcing the buyout of Claimant's shares,, was 

taken by only five directors.  This fact reflects that the decision was taken in 

infringement of Sat-Connect’s own regulations Beristian law.201 

171. Any transparency in the process for deciding the expropriatory measures is therefore 

highly questionable, especially as it resulted in a null and void resolution202 which, this 

notwithstanding, has been enforced by Respondent203. 

172. It should also be taken into account that, in any case, no military information is alleged 

to have been leaked to Opulentia -or anyone for that matter-, and that none of the 

allegations on the breach of the confidentiality clause from the JV Agreement have been 

proven by Respondent.204 

173. All of the aforementioned leads to conclude that the expropriatory measures invoked by 

Respondent’s recourse to clause 8 of the JV Agreement also resulted in a non-

transparent conduct by the State, which evidences an obvious neglect of its duties and 

obligations under Art. 2.2 of the B-O BIT. 
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E. Claimant’s investment was subject to arbitrary treatment 

174. As held by the ICJ in ELSI, arbitrariness is “not so much something opposed to a rule of 

law, as something opposed to the rule of law.”
 205  The idea of arbitrariness then refers, 

in the words of the same Court to  

“a willful disregard of due process of law, an act which shocks, or at least 

surprises, a sense of juridical propriety.”
206

 

175. Black's Law Dictionary defines the term “arbitrary” as a “depending on individual 

discretion”, linking this term with “capricious” which it explains to be, in the case of a 

decree, “contrary to the evidence or established rules of law.”
207 

176. Arbitrariness in this case arises from Respondent's decision to invoke a contractual 

mechanism under the excuse of an unproved accusation upon Claimant, which 

accusation which was never formally filed but instead merely commented by a public 

officer through the Beristan Times on August 12th 2009.208  These allegations were 

rejected by both Claimant and the Government of Opulentia itself.  

177. It is uncontested that on September 11th 2009 the CWF entered Sat-Connect’s sites and 

facilities with the aim of removing all Claimant-seconded personnel, who were 

instructed to leave the premises, leading to their fleeing the country.209  In addition, the 

parties agree that CWF acted under and executive order, which had been obviously 

issued by Respondent.  It must be also highlighted that the executive order could not be 

made subject to any kind of appeal.210 

178. It is then uncontested that Respondent was behind the actions of CWF's acts,211 which 

acts amounted to arbitrariness, coercion and harassment.  Hence, there is substantial 

evidence to believe that Respondent was aware of these actions.   

179. In the same vein, the Wena tribunal found Egypt responsible for the seizure of hotels in 

its territory and therefore in breach of FET as well as FPS, as there was substantial 

evidence to find that Egypt, being aware of the intentions of EHC –an Egyptian State 
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company- to perform a series of seizures to Wena’s investment, took no positive actions 

to prevent them to happen.  In addition, as the tribunal noted, Egypt later failed to take 

immediate actions to redress the investor for the events, neither did it impose any 

sanctions on the perpetrators of the detrimental actions.  These several acts of the host 

State were, as the tribunal held, showings of its approval of EHC’s actions.212 

180. Even if it were certain and uncontested that Respondent's actions were not taken in bad 

faith, it appears irrelevant for determining their legal consequences, which clearly 

amount to an outrageous deprivation of Claimant's property, in breach, inter alia, of 

FET. 

181. No conclusion can be drawn from the events preceding213 and subsequent to the 

expropriatory measures214, as described above215, other than that Respondent proceeded 

towards Claimant's investment capriciously and arbitrarily, excusing itself on 

groundless and unproved concerns of national security.216 

F. Respondent discriminated Televative´s personnel in favour of Beristian nationals 

182. The protection against discrimination “plays a major role in the operation of FET”
217

. It 

is a duty of Respondent not only in the sense that it ought to provide FET to foreign 

investors under Art. 2.2 of the BIT, but also under Art. 2.3 of the same treaty.  

Moreover, the tribunal in Waste Management, in holding which conducts amount to an 

infringement of FET, enumerated the following characteristics of such unlawful actions, 

namely, 

“arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory and 

exposes the claimant to sectional or racial prejudice”
218

 

183. Pursuant to Art. 2.3 of the B-O BIT, Respondent has the obligation of ensuring that “the 

management, enjoyment, transformation, cessation and liquidation of investments”
219 

done in its territory,  

                                                
212

 Wena, ¶84. 
213 FDI Problem, Annex 2, ¶¶8-9. 
214 FDI Problem, Annex 2, ¶11; Clarification # 139. 
215 See p. 5. 
216 FDI Problem, Annex 2, ¶8. 
217

 SCHILL, p. 19. 
218

 Waste Managment, ¶98. 
219 B-O BIT, Art. 2.3. 



39 

 

“a[s] well as the companies in which these investments have been made, 

shall in no way be subject to unjustified or discriminatory measures.”
220

 

184. Claimant maintains that Respondent has proceed in a discriminatory manner towards its 

investment for it has been “specifically targeted”221, considering the way in which the 

expropriatory measures were performed and the subsequent events.  These measures 

were shortly thereafter followed by the removal of all Claimant-appointed personnel in 

the Sat-Connect project.222 

185. Not only was Claimant’s personnel removed from the project facilities, but also induced 

to leave Beristan by Respondent’s military.223  The immediateness with which 

Respondent proceeded to replace these vacancies with Beristian nationals224 should also 

not go unnoticed.   

186. The tribunal in Saluka noted that “the standard of ´non-discrimination´ requires a 

rational justification of any differential treatment of a foreign investor.”
225

  In addition, 

as held by the PCIJ, a measure is discriminatory when it provides “the foreign 

investment with a treatment less favorable than domestic investment.”
226 

187. In light of the aforementioned reasonings, the removal of Televative’s personnel and the 

consequent replacement by Respondent’s nationals, evidences the former have been 

excluded with the aim of being replaced in favour of the latter.  The nature of this 

decision finds no rational justification, for it was certainly based on the expropriatory 

measures.   

188. Therefore, Claimant concludes that it has been subject to discriminatory treatment, 

especially reflected in the behavior of Respondent towards the employees it had 

specifically seconded, which occurred as a consequence of the expropriatory measures. 

                                                
220 Id. 
221

 SCHILL, p. 20. 
222 FDI Problem, Annex 2, ¶11. 
223

 Id. 
224 Clarification #171 
225 Saluka, ¶460 
226 ELSI, ¶128; also Biwater, ¶695. 
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III. RESPONDENT FAILED TO PROVIDE CLAIMANT WITH FULL 

PROTECTION AND SECURITY 

A. FPS encompasses more than an obligation of merely providing physical security 

189. As defined by Profs. DOLZER and SCHREUER, the standard of FPS entails that the 

investor has the right to receive, in addition to physical safeguards, legal protection227 

for its investment. 

190. Therefore, this standard is also intended to ensure foreign investors the right to secure 

conditions for their investments, and not limited to mere physical security. This was 

acknowledged by the Azurix tribunal, which stated that 

“[w]hen the terms “protection and security” are qualified by “full” and 

no other adjective or explanation, they extend, in their ordinary meaning, 

the content of this standard beyond physical security.”
228

 

191. The standard of FPS imposes an obligation on States to take active measures to protect 

foreign investments from adverse effects, suggesting these may result not only from acts 

by the State itself but also from organs or even third parties.229 

192. Likewise, Art. 2.2 of the B-O BIT reads “shall at all times ensure treatment (…) 

including full protection and security of the investments.” Consequently, FPS should 

not be limited to basic police functions; neither should the language of the B-O BIT 

applicable to the present case be understood as limiting the application of the standard 

merely to issues of physical security and protection. 

B. The acts of Respondent evidence its failure to provide Claimant with legal security 

193. In light of the aforementioned interpretation of the standards included in the B-O 

BIT,230 Respondent has infringed its duty to provide full protection and security to 

Claimant’s investment. 

194. Firstly, Respondent breached its obligations by improperly invoking the buyout of 

Claimant's shares, an expropriatory measure which carried out under control and 

awareness of Beristan.231  It must be noted that the expropriatory measures naturally 

                                                
227 DOLZER &SCHREUER. 
228 Azurix, ¶408. 
229

 DOLZER &SCHREUER, p. 151. 
230 See §189, §190 and §191. 
231 See p. 3. 
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altered the environment of Claimant's investment regardless that they did not imply 

psychical violence.  In this sense, the expropriatory measures show a clear absence of 

legal protection and security. 

195. Secondly, the exclusion of physical violence as a condition for the existence of breaches 

to FPS was also affirmed by the Azurix tribunal. After analyzing decisions like 

Occidental, Wena, it found that these cases  

“[s]ow[ed] that full protection and security was understood to go beyond 

protection and security ensured by the police. It is not only a matter of 

physical security; the stability afforded by a secure investment 

environment is as important from an investor’s point of view.”
232

 

196. In this vein, the acts of the CWF which, as stated above,233 are attributable to 

Respondent, amount to a breach of FPS not only understood as physical security but 

also, as encompassing the legal protection owed to foreign investors, for FPS “reaches 

beyond physical violence and requires legal protection for the investor”.
234. 

C. Respondent’s infringement of Claimant’s right to FPS is reaffirmed by its 

additional failure to provide FET 

197. The Azurix tribunal went further by accepting the existence of an interrelationship 

between the standards of FPS and FET, 

“While the cases of AAPL and AMT refer to physical security, there are 

other cases in which tribunals have found that full protection and security 

has been breached because the investment was subject to unfair and 

inequitable treatment -Occidental v. Ecuador – or, conversely, they have 

held that the obligation of fair and equitable treatment was breached 

because there was a failure to provide full protection and security – Wena 

Hotels v. Egypt.”
235

 

198. Therefore, the breach of the former may in several cases entail a breach of the latter.  It 

also recognized that the full protection and security standard 

“[Is] not only a matter of physical security; the stability afforded by a 

secure investment environment is as important from an investor’s point of 

view.”
236

 

                                                
232 Azurix, ¶408. 
233 See ¶¶12-20 above. 
234 Saluka, ¶483 and 484. 
235

 Azurix, ¶406. 
236

 Id., ¶408. 
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199. On the whole, breaches of the FPS standard are not subject to the existence of a breach 

of FET standard, as both standards of protection are to be considered as independent237 

and self-contained.  The fact that there has been a breach of FET may merely reinforce, 

in this case, that FPS has been breached as well, not necessarily being any of them a 

prerequisite for the verification of the other.  

200. Respondent has breached its obligations under Art. 2 of the B-O BIT failing to provide 

full protection and legal security to Claimant’s investment, by adopting expropriatory 

measures, by a mechanism which shows that the decision is null and void, in and of 

itself. 238 

 

                                                
237 DOLZER & SCHREUER, id. 

238 Clarification #200. 
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CONCLUSION ON MERITS 

201. The wrongful acts of Respondent –including those performed by its agents and organs- 

have breached numerous of Respondent’s international obligations assumed under the 

B-O BIT, namely the prohibition against expropriation without compensation, and the 

duties to provide fair and equitable treatment including treatment which is not arbitrary 

and respectful of Claimant's legitimate expectations, and full protection and security. 
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PART THREE: RELIEF REQUESTED 

202. In light of the submissions made above, Claimant respectfully asks this Tribunal to find: 

(i) That it has jurisdiction over this dispute; 

(iii) That Respondent has violated its obligations under Arts. 2 and 4 of the B-O BIT; 

and 

(iii) That this arbitration should proceed forthwith to the Quantification of Damages 

Phase. 

                                                

 


