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STATEMENT OF FACTS 

1. On 20 March 1996, the Republic of Beristan (―Beristan‖) and the United Federation of 

Opulentia (―Opulentia‖) entered into a Bilateral Investment Treaty (BIT).
1
  Both parties ratified 

the Vienna Convention on the Law of Treaties.
2
  Moreover, Beristan incorporates UNIDROIT 

principles into its governing laws.
3
 

2. The Claimant, Televative, Inc. is a privately held company that was incorporated in Opulentia 

on 30 January 1995.  Televative is a successful multi-national enterprise that specializes in 

satellite communications technology and systems and is a leading developer of new technologies 

in this field. 
4
 

3. Beritech S.A. is a state-owned company established by Beristan in March 2007. The 

Government of Beristan holds a 75% interest in Beritech and the remaining 25% of the company 

is currently owned by wealthy investors, who are closely tied to the Government of Beristan.
5
 In 

addition, Beristan‘s Minister of Telecommunications is a member of the board of directors of 

Beritech.
6
 

4. This split in ownership was in accordance with the Telecommunications Act of 1996, which 

was passed in view of the privatization of telecommunications services in Beristan.
7
 

5. Beritech and Televative entered into a joint venture agreement (―JV Agreement‖) on 18 

October 2007 to create Sat-Connect S.A. (―Sat-Connect‖ or the ―Project‖), under the laws of 

Beristan. The government of Beristan has also co-signed the JV Agreement as guarantor of 

Beritech‘s obligations. Sat-Connect is located in Beristal, the capital of Beristan.
8
  

6. Under the JV Agreement, Beritech owned a 60% majority stake in the venture, while 

Televative owned a 40% minority share in Sat-Connect. Additionally, out of the nine members 

                                                           
1
 Beristan-Opulentia BIT (hereinafter BO BIT).  

2
 Record, Annex 2, [15].   

3
 First Clarification, Question 136.  

4
 Record, Annex 2, [1].  

5
 Id., [2]. 

6
 First Clarification, Question 135. 

7
 Second Clarification, Question 166. 

8
 Record, Annex 2, [3]. 
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of Sat-Connect‘s Board of Directors, Beritech appointed five members, while Televative 

appointed four members.   

7. The purpose of Sat-Connect was to develop and deploy a satellite network and accompanying 

terrestrial systems and gateways that would provide connectivity and communications for system 

users within the region of Euphonia.
9
  Sat-Connect‘s technology had potential for both civilian 

and military purposes.  In fact, several segments of the Beristian armed forces planned on using 

the Sat-Connect technology upon completion.
10

  It was also publicly known that Sat-Connect 

was developing this system and was interested in selling services and licensing technology to 

other companies and governments in the region.
11

 The value of the intellectual property over the 

life of the technology is expected to be in excess of US$100 million.
12

 

8. For two years, the parties had a harmonious relationship, defined by collaboration and 

productivity.  The parties were nearly finished with the development of the required technology, 

including satellites, launch rockets, terrestrial gateways, network infrastructure, and compatible 

handheld and desktop communication devices.
13

  

9. On 12 August 2009, however, the Beristan Times published an article alleging that Televative 

employees had leaked security information to the Government of Opulentia. The article included 

information from a highly placed Beristian government official alleging that the Sat-Connect 

project had been compromised.
14

 The official suggested that the Televative personnel seconded 

to Sat-Connect were connected to ―blunt instruments‖ by foreign security services seeking to 

obtain ―encryption ciphers, keys, and pads.‖ The official further indicated that ―there have been 

leaks not only involving encryption technology, but also concerning the technology, systems, 

and intellectual property of the Sat-Connect project.‖ Both the Government of Opulentia and 

Televative denied these accusations.
15

  

                                                           
9
 Id., [5]. 

10
 Id., [6].  

11
 First Clarification, Question 148. 

12
 Id., Question 165. 

13
 Minutes of the First Session of the Arbitral Tribunal, [15].  

14
 Record, Annex 2, [8] 

15
 First Clarification, Question 178. 
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10. On 21 August 2009, the chairman of the Sat-Connect board of directors made a presentation 

regarding the allegations in the Beristan Time article.
16

  The board failed to provide official 

notification of the agenda prior to the meeting.
17

 

11. On 27 August 2009, Beritech invoked Clause 8 of the JV Agreement, to compel a buyout of 

Televative‘s interest in the project.  Beritech did so with the support of the majority of Sat-

Connect‘s board of directors. However, only six directors were present to vote on this decision. 

One of the directors, Alice Sharpeton, was the only director present who was appointed by 

Televative.  She left the meeting in protest before its conclusion.
18

 

12. The next day, Beritech served notice on Televative demanding that Televative hand over 

possession of all Sat-Connect site, facilities and equipment within 14 days and remove all 

personnel from the project.
19

  

13. On 11 September 2009, the Civil Works Force (―CFW‖), the civil engineering section of the 

Beristian army, secured all sites and facilities of the Sat-Connect project under an executive 

order.
20

 The remaining Televative personnel were instructed to leave the project sites and were 

eventually evacuated from Beristan.
21

 

14. To date, Televative‘s total monetary investment in the joint venture is approximately $47 

million. Televative‘s next duty under the JV Agreement was to ensure that the deployed systems 

and network were operating properly.
22

  

15. On 19 October 2009, Beritech filed a request for arbitration against Televative under Clause 

17 of the JV Agreement.
23

 

                                                           
16

 Record, Annex 2, [9].  
17

 Second Clarification, Question 211.  
18

 Record, Annex 2, [10] 
19

 Id., [10].  
20

 First Clarification, Question 155. 
21

 Record, Annex 2, [11]. 
22

 Minutes of the First Session of the Arbitral Tribunal, [15]. 
23

 Record, Annex 2, [14]. 
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16. On 28 October 2009, Televative requested arbitration pursuant to Article 10 of the Beristan-

Opulentia BIT and in accordance with ICSID‘s Rules of Procedure for the Institution of 

Conciliation and Arbitration Proceedings against Beristan, the Government of Beristan.
24

 

 

 

  

                                                           
24

 Id., [13]. 
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ARGUMENTS 

PART ONE:  JURISDICTION 

 

17. Televative instituted this proceeding in front of the present Tribunal against the Respondent 

on 28 October 2009
25

, on the basis of Respondent‘s consent to arbitration pursuant to Article 11 

of the Beristan-Opulentia BIT.
26

  During the first session of the Tribunal, Respondent raised a 

jurisdictional objection
27

, arguing that Claimant‘s claims were inadmissible before the Tribunal 

because Clause 17 of the JV Agreement governed the dispute settlement procedures for alleged 

breaches of the JV Agreement.  Claimant, however, will demonstrate that this jurisdictional 

objection is ill-founded and that this dispute falls within the jurisdiction of ICSID and the 

competence of the Tribunal.  

18. Respondent expressly invoked the lack of competence of the Tribunal alleging that 

Televative‘s claims are contractual breaches rather than violations of the BO BIT.  Moreover, 

Respondent alleges that Claimant improperly re-formulated its claims as breaches of the BIT.  

Respondent urges Claimant to respond to the notice of arbitration in a separate proceeding 

pursuant to Clause 17 (―Dispute Settlement‖) of the Joint Venture Agreement.  Claimant will 

demonstrate that the Tribunal possesses jurisdiction over the present dispute because 1) the 

dispute settlement clause does not prevent Claimant from raising claims breaches of the BO BIT 

in front of ICSID and 2) Article 10 of the Beristan-Opulentia BIT provides that failure on the 

part of a Contracting Party to observe certain contractual obligations amounts to a breach of the 

BO BIT itself.  Thus, ICSID may accept jurisdiction over breach of contract claims insofar as it 

violates obligations under the BIT.  

 

 

                                                           
25

 Record, Annex 2, [14].  
26

 BO BIT, Article 11 (c).  
27

 Minutes of the First Session of the Arbitral Tribunal, [14].  
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I. ICSID POSSESSES JURISDICTION OVER THE PRESENT CASE 

NOTWITHSTANDING THE DISPUTE SETTLEMENT CLAUSE IN SECTION 17 OF 

THE JOINT VENTURE AGREEMENT.  

19. As a preliminary matter, paragraphs 23-24 of the Executive Directors‘ Report on the ICSID 

convention note that consent is the cornerstone of ICSID‘s jurisdiction.
28

  Moreover, once parties 

to a dispute consent to ICSID‘s jurisdiction it may not be withdrawn unilaterally.  Paragraph 24 

further specifies the ways in which a State may provide its consent, for example, by including it 

in a clause in an investment agreement.
29

   

20. For example, Article 11(c) of the BO BIT, which states in pertinent part: 

For purposes of resolving disputes with respect to Investments between a Contracting 

Party and an investor of the other Contracting Party that concerns an obligation of the 

former under this Agreement in relation to an investment of the latter, if the dispute 

cannot be settled amicably . . . the investor in question may in writing submit the dispute, 

at his discretion, for settlement to: 

. . .  

(c) the International Centre for Settlement of Investment Disputes, for the 

application of the arbitration procedures provided by the Washington Convention of 18
th

 

March 1965 on the Settlement of Investment Disputes between States and Nationals of 

other States.  

As such, Beristan‘s signature to the Treaty indicates their consent to utilize ISCID tribunals, as 

required by the ICSID convention and clarified under Paragraph 24 of the Executive Director‘s 

Report.  

21. It is Claimant‘s contention that Respondent previously consented to ICSID‘s jurisdiction  and 

should not be permitted to withdraw that consent unilaterally.  Moreover, Claimant advances two 

arguments against Respondent‘s objections that the ―Dispute Settlement‖ clause operates to the 

exclusion of ICSID‘s jurisdiction.  First, the clause does not operate to the exclusion of ICSID‘s 

jurisdiction pursuant to Article 11(c) of the BIT.  Second, the respondent fails to demonstrate 

that the exhaustion of local remedies is required through the BIT, thereby negating the primacy 

of Clause 17.  

                                                           
28

 Executive Directors‘ Report, [23-24] and ICSID Convention, Art. 25.   
29

 Executive Directors‘ Report, [24] 
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A. The Dispute Settlement Clause does not operate to the exclusion of ICSID’s 

jurisdiction pursuant to Article 11(c) of the Beristan-Opulentia BIT.  

22. Claimant raises several violations of the BO BIT.  ICSID, as well as other international 

arbitration institutions, has previously held that dispute settlement clauses, such as Clause 17, do 

not replace ICSID‘s jurisdiction to hear violations of a treaty between an investor and a state.   

Moreover, contract-based violations may be heard by ICSID so long as the operative language of 

the BIT encompasses contract claims.  Claimant submits that 1) it has raised legitimate violations 

of the BIT, 2) the operative language of the BIT encompasses contract-based claims concerning 

investment disputes and 3) Claimant‘s consent to the dispute settlement clause does not 

constitute a waiver of Televative‘s rights to bring forward this dispute to an ICSID tribunal.  

1. Claimant has raised legitimate violations of the Beristan-Opulentia BIT 

23. Claimant has raised several legitimate violations of the Beristan-Opulentia BIT, which the 

Tribunal retains jurisdiction over.  If the facts supporting a treaty-based violation and a contract-

based violation are the same, the Tribunal has the proper authority to interpret whether the 

allegations support a genuine breach of an obligation within the Treaty.  

24. ICSID tribunals, as well as other international arbitration institutions, have previously held 

that they retain jurisdiction over treaty-based violations, even if the facts also lend themselves to 

violations of a specific contract between an investor and a state.  Most notably, in the annulment 

decision of the Vivendi Case (2002), the committee noted that determining whether there has 

been a breach of the BIT or a breach of a contract involves two separate inquiries.  The treaty 

claims are interpreted according to international law, while the contract claims are interpreted 

according to the law governing the contract.  Accordingly, each claim should be addressed ―by 

reference to its own proper or applicable law.‖
30

    

25. Moreover, a BIT is an international instrument that is governed by the rules of treaty 

interpretation contained in the VCLT.
31

  The VCLT provides that treaties are ―governed by 

                                                           
30

 Vivendi v. Argentina, [96].   
31

 Redfern & Hunter, 484.  
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international law‖, and therefore, should be interpreted in light of ―any relevant rules of 

international law applicable.‖
32

 As such, ICSID has proper jurisdiction over any BIT claims.  

26. The Vivendi Annulment also provided some guidance with respect to differentiating treaty 

claims from contract claims.  Specifically, the Committee characterized a breach of a treaty as 

one in which ―‘the fundamental basis of the claim‘ is a treaty laying down an independent 

standard by which the conduct of the parties is to be judged‖.
33

  The Committee also noted that 

when a dispute settlement clause exists, a state cannot rely on the clause to ―avoid 

characterization of its conduct as internationally unlawful under a treaty.‖
34

  

27. In this case, Claimant submits that the Respondent violated several provisions of the BIT, 

including 1) Respondent illegally expropriated Claimant‘s property in direct violation of Article 

4, 2) Respondent arbitrarily and unfairly expelled Claimant from the project, in direct violation 

of the fair and equitable treatment provision under Article 2; and 3)  Respondent‘s treatment of 

Claimant violated Claimant‘s rights under international law, and specifically Article 2, 4, and 10 

of the BIT.
35

  The facts surrounding these violations also support claims for a contract-based 

violation of the JV Agreement.  Respondent relies on this similarity and alleges that Claimant 

has improperly re-formatted contract-based claims as treaty-based claims.  

28. In light of the Vivendi annulment, however, ICSID has jurisdiction over Claimant‘s 

allegations of treaty violations.  This is because Art. 11(c) of the BO BIT allows an investor to 

utilize ICSID to resolve any disputes stemming from the violation of the BIT.  If there is a 

genuine question of doubt as to whether these claims are truly treaty-based violations, then 

ICSID is the proper forum for determining whether the ―fundamental basis‖ of these claims are 

treaty violations.  This is bolstered by the fact that Beristan has already consented to ICSID‘s 

jurisdiction through the BO BIT by virtue of Article 11(c).  

 

                                                           
32

 VCLT, Arts 2(1)(a), 31(3)(c).  
33

 Vivendi, [101].  
34

 Id., [103].  
35

 Minutes of the First Session of the Arbitral Tribunal, [14-15]. 
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2. The language of the Beristan-Opulentia BIT also provides ICSID with 

jurisdiction over contract based claims.  

29. Just as ICSID retains control over BIT claims, ICSID may retain jurisdiction over contract 

claims.  This is entirely dependent on the breadth of the BIT; specifically whether the language 

in the dispute settlement procedures are broad enough to encompass contractual claims.
36

  

30. The Vivendi annulment is again instructive here.  Article 8 of the Argentina-France BIT 

provides that ―[a]ny dispute relating to investments made under this Agreement‖ could be 

referred to international arbitration.
37

  This broad language implies that investment disputes 

arising from a contract between an investor and the host state could be subject to ICSID‘s 

jurisdiction. Not surprisingly, many scholars agree that the lack of limiting language in a BIT 

renders the Agreement broad enough to cover contractual claims as well as treaty claims.
38

  

31. Similarly, the Beristan-Opulentia BIT fails to include any limitation on the types of disputes 

ICSID may hear.  The operative language of the BIT simply states that the dispute settlement 

procedures are intended ―[f]or the purposes of resolving disputes with respect to investments 

between a Contracting Party and an investor of the other Contracting Party.‖
39

  Thus, the 

Claimant argues that ICSID has jurisdiction over the contractual breaches in this case because 

they arise from an investment dispute.   

3. Claimant’s consent to the “dispute settlement” clause does not constitute a 

waiver of Claimant’s rights to bring forward claims to ICSID.   

32. Claimant‘s consent to the ―dispute settlement‖ provision of the JV agreement does not 

constitute a waiver of ICSID arbitration.  Respondent argues that the parties agreed to the dispute 

settlement procedure and should proceed with arbitration pursuant to Clause 17.  In support of 

Claimant‘s argument, ICSID has consistently held that dispute settlement clauses do not trump 

ICSID‘s jurisdiction to hear disputes between an investor and a host state.
40

   

                                                           
36

 Crawford, p. 13.  
37

 Argentina-France BIT, Art. 8.  
38

 Id., [12-13].  
39

 BO BIT, Art. 11(1).  
40

 Vivendi, [101].  
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33. Notably, in PSEG Global, Inc. v. Turkey (2004), the tribunal determined that if such clauses 

were interpreted to operate to the exclusion of ICSID, then it would nullify a principle provision 

of the BIT to make ICSID arbitration available to investors.
41

  This decision was mirrored in the 

Vivendi annulment, which concluded that the existence of an exclusive jurisdiction clause does 

not bar a claimant from seeking relief through the applicable treaty standard.
 42

  Thus, these 

tribunals gave primacy to the availability of ICSID arbitration as not only an inalienable right of 

the investor, but also a fundamental principle of the BIT.  

34. Moreover, Respondent‘s interpretation of Clause 17 would adversely impact BITs in the 

future.  As the PSEG Global, Inc. tribunal noted, this interpretation would allow one state to 

unilaterally abrogate the terms of the treaty.
43

  Thus, Respondent should not be allowed to 

unilaterally alter the terms of the BO BIT that were freely bargained for between Beristan and 

Opulentia.  

35. Televative asks the tribunal to recognize that although Clause 17 provides one option for 

dispute settlement, it does not preclude the availability of ICSID arbitration.  Additionally, 

Claimant contends that this interpretation applies with equal force to BIT claims and contract 

claims alike.  This is supported by the decision in the LANCO Case (1998), where the tribunal 

equated the alleged breach of contract with a breach of the BIT.
44

   

36. In LANCO, the Argentinean government awarded a concession agreement to a number of 

companies, including LANCO, International.  The agreement included a dispute settlement 

clause that required disputes to be submitted to the Federal Contentious Administrative Tribunals 

of Argentina.
45

  Eventually, a contractual dispute arose between the parties and LANCO invoked 

Article VII (3)(i) of the United States-Argentina BIT to commence ICSID arbitration.  The 

ICSID tribunal held that the contractual dispute was equivalent to a breach of the BIT based on 

the broad language of the BIT.  Moreover, the tribunal held that once the investor chose to 

                                                           
41

 PSEG Global Inc. v. Turkey, [162].  
42

 Vivendi, [101].  
43

 PSEG Global Inc., [164].  
44

 LANCO v. Argentina, [473].  
45

 Id., [460].  
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pursue ICSID arbitration pursuant to the BIT, Argentina was obligated to comply with the 

proceedings despite the existence of a separate dispute procedure.
46

  

37. The present case is similar to the situation in LANCO insofar as the Respondent has breached 

the parties‘ contract and the BIT equates this breach as a breach of the BIT itself.  Thus, breaches 

of the BIT and the JV Agreement are suitable for ICSID jurisdiction.  This interpretation of 

Clause 17 is consistent with the agreement between the Claimant and the Respondent.  And more 

importantly, according to the PSEG tribunal, it protects the integrity of the BO BIT.  

B. The Beristan-Opulentia BIT does not require the exhaustion of local remedies 

before utilizing ICSID.  

38. Although Televative has demonstrated why ICSID‘s jurisdiction cannot be supplanted, it is 

important to note that the BO BIT does not require the exhaustion of local remedies, such as the 

procedure outlined in Clause 17, before pursuing ICSID arbitration.  This is further indicative of 

the fact that Clause 17 does not override ICSID‘s jurisdiction over the present dispute.  

39. A few ICSID tribunals have acknowledged that local courts or administrative boards may 

hear disputes prior to using international mechanisms.  For instance, in Maffezini v. Spain (2000), 

the Respondent alleged that the BIT required the exhaustion of local remedies before bringing 

the case to ICSID.
47

  The Respondent further alleged that this right was conferred through Article 

26 of the ICSID convention.  Article 26 states  

Consent of the parties to arbitration under this Convention shall, unless otherwise stated, 

be deemed consent to such arbitration to the exclusion of any other remedy.  A 

Contracting State may require the exhaustion of local administrative or judicial remedies 

as a condition of its consent to arbitration under this convention. 

 

40. Importantly, the Argentine-Spain BIT incorporated language that required the parties to first 

bring the dispute to a competent tribunal of the contracting Party in which the investment was 

                                                           
46

 Id., [473].  
47

 Maffezini v. Spain, [19].  
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made.  Then, under certain conditions, the dispute could be submitted for international 

arbitration.
48

 

41. The Maffezini tribunal noted that the inclusion of this provision in the BIT was significant for 

two reasons. First, it clearly demonstrated that the Contracting Parties to the BIT—Argentina and 

Spain—wanted to give their respective administrative and judicial bodies the opportunity to 

resolve the dispute before it was submitted to international arbitration.
49

 

42. Second, the tribunal emphasized that the structure of the dispute settlement procedure still 

protected the rights of investors to utilize international arbitration.  Specifically, if the dispute 

was not resolved within 18 months or the claimant was not satisfied with the outcome, the case 

could be submitted to international arbitration.  In light of this, the tribunal determined that the 

requirement to exhaust local remedies pre-empted ICSID‘s jurisdiction over the present claim.
50

  

The tribunal, however, ultimately asserted jurisdiction through a separate provision in the BIT.
51

  

43. The Maffezini tribunal‘s analysis is instructive for three reasons.  First, the BO BIT does not 

require the parties to exhaust local remedies before submitting disputes to international 

arbitration.  In fact, Article 11 provides three different options that the investor may select at his 

discretion.
52

  This is significant because it demonstrates that the parties wanted to leave the 

option of international arbitration available to the parties at all times.  Respondent‘s 

interpretation of Clause 17, however, would foreclose the option to submit a dispute to ICSID, 

despite the governing language of the BIT.   

44. Second, the Maffezini tribunal‘s decision seeks to protect the terms that the parties bargained 

for in the BIT.  In this case, however, Beristan is asking the present tribunal to ignore the terms 

that it bargained for in the BO BIT.  Accordingly, this tribunal should not let Clause 17 trump the 

terms of the BO BIT.  

45. Third, the Maffezini tribunal emphasized that their decision was largely based on the fact that 

ICSID arbitration would continue to be available to investors, regardless of the local dispute 

                                                           
48

 Argentine-Spain BIT, Art. X (2). 
49

 Maffezini, [35].   
50

 Id., [36].  
51

 Id., [64].  
52

 BO BIT. Art. 11 (1).  
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settlement procedures.  Here, Respondent is arguing that Clause 17 operates to the exclusion of 

all other remedies.  Thus, if the Tribunal follows Respondent‘s interpretation, investors would no 

longer be able to submit disputes to ICSID.  

46.  In conclusion, Televative asserts that Clause 17 of the JV Agreement does not supplant 

ICSID‘s jurisdiction to hear the present claims.  



  Team Koo, Memorial for Claimant 

14 
 

II. ICSID POSSESSES JURISDICTION OVER CLAIMANT’S CONTRACT-BASED 

CLAIMS ARISING UNDER THE JV AGREEMENT BY VIRTURE OF ARTICLE 10 OF 

THE BERISTAN-OPULENTIA BIT.  

47. Televative argues that Article 10 is an umbrella clause that creates an obligation on the part 

of Beristan to respect any obligation that it has made with respect to an investment covered by 

the BIT.  Moreover, failure to comply with these obligations is tantamount to a failure to comply 

with a provision enumerated within the BIT.   

48. As a preliminary matter, Art. 25 of the ICSID Convention requires that ICSID possess 

subject-matter jurisdiction over the claim or ratione materiae.
53

  Not surprisingly, the scope of 

subject-matter jurisdiction conferred upon an arbitral tribunal varies from one BIT to another, 

depending on the BIT‘s operative language.  Some BITs only refer to obligations under the BIT, 

meaning ICSID jurisdiction only extends to BIT claims.  On the other hand, some BITs stipulate 

that jurisdiction exists over ―any dispute relating to investments‖.
54

  Claimant will demonstrate 

that the umbrella clause is one such clause that functionally defines ICSID‘s subject-matter 

jurisdiction by imposing certain obligations on the Contracting Parties that are subject to the 

general protection of the BIT.
55

  

49. Claimant advances two arguments in support of this proposition:  1) the umbrella clause 

should be interpreted in light of its purpose and ―ordinary meaning‖, and 2) Beritech‘s breach of 

the JV Agreement may be attributed to Beristan.  

A. The Tribunal should give effect to the purpose and “ordinary meaning” of Art. 

10 of the Beristan-Opulentia BIT.   

50. Televative contends that the presence of the umbrella clause elevates a contractual obligation 

to the general protection of the underlying BIT.  While tribunals have treated umbrella clauses 

differently, the majority of decisions rendered on this issue support Claimant‘s basic contention 

that the clause should be read in light of 1) it‘s purpose and 2) the ―ordinary meaning‖ of the 

text. 

                                                           
53

 ICSID Convention. Art. 25.  
54

 Schreur, p. 249. 
55
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1. Article 10 should be read in light of its purpose.  

51. Also known as pacta sunt servanda (i.e., sanctity of contract clause), the original purpose of 

an umbrella clause was to attach the protection of international law on obligations that one state 

entered into with an investor from the other state.  In fact, the first iteration of an umbrella clause 

can be traced back to a draft settlement agreement regarding the Anglo-Iranian Oil Company‘s 

(AOIC) claims arising from Iran‘s oil nationalization program.
56

   

52. The proposed settlement contained two instruments, a consortium agreement between oil 

companies and Iran and a Treaty between the United Kingdom and Iran.  The parties intended to 

incorporate the consortium agreement within the Treaty and include a provision guaranteeing 

Iran‘s fulfillment of the terms within the agreement.  The Treaty guaranteed that Iranian law 

would no longer govern the settlement exclusively and provided an inter-state remedy to hear 

disputes in front of the ICJ, rather than Iranian courts.  The settlement was deliberately structured 

so that a breach of the agreement would amount to a breach of the treaty between the United 

Kingdom and Iran.
57

   

53. Ultimately, the settlement did not utilize the umbrella concept, but it was eventually used in 

the 1959 Abs-Shawcross Draft Convention of Investments Abroad.
58

  Overtime, the clause 

became more and more prevalent, particularly in BITs.  The practical purpose of the umbrella 

clause still mirrors its original intent in that contractual obligations between an investor and a 

host state are no longer protected and governed solely under domestic law, but also under the 

―protective umbrella of international law.‖
59

 

54. Over the last decade, however, umbrella clauses have been subject to much interpretation and 

at least two schools of thought have emerged.  The first school of thought derives from the SGS 

v. Pakistan case (2004), which applied a narrow interpretation of the umbrella clause.   

55. In SGS v. Pakistan, the ICSID tribunal refused to accept jurisdiction over contract claims 

because the tribunal felt that the umbrella clause would be susceptible to ―indefinite expansion‖ 

                                                           
56

 Wong, pp. 143-44. 
57

 Id., pp. 143-44.   
58

 Id. pp. 44.  
59

 Salacuse, p. 275.  
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and would be ‗so burdensome [in its] potential impact upon a Contracting Party.‘‖
60

  The case, 

however, failed to recognize the original purpose of the umbrella clause and ignored the fact that 

Switzerland and Pakistan did not seek to impose any restrictions on the scope of the clause in the 

BIT.  The tribunal essentially imposed their own view of the parties‘ intentions and constructed 

their own limitations on the clause.
61

 

56. The second school of thought derives from a line of cases that properly held that umbrella 

clauses require states to respect all of their obligations whether they are BIT obligations or 

contract obligations.
62

  The most prominent case was SGS v. Philippines (2004), which was 

decided shortly after SGS v. Pakistan.  

57. Here, the ICSID tribunal noted that the text of the BIT ―would appear to say, and to say 

clearly, that each Contracting Party shall observe any legal obligation is has assumed, or will in 

the future assume with regard to specific investments covered by the BIT.‖ (emphasis added)
63

  

Moreover, the Tribunal criticized the SGS v. Pakistan decision because the Tribunal ―failed to 

give any clear meaning to the ‗umbrella clause‘‖.
64

  

58. The SGS v. Philippines tribunal was clear that this interpretation of the umbrella clause is 

also consistent with the overall purpose of the BIT, because it promotes investment by obliging 

the state to observe all of its commitments with investors.
65

   

59. The Tribunal should follow the latter‘s approach because it gives effect to the actual meaning 

of Art. 10 of the BO BIT.  Moreover, a failure to do so would threaten the integrity of the BIT by 

deterring Opulentia‘s investors from investing in Beristan because the state will be free to 

disregard contractual commitments.
66

  

 

 

                                                           
60
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2. The Tribunal should give effect to the “ordinary meaning” of the text in Art. 10.  

60. Televative contends that Article 10 should be read in light of its ―ordinary meaning.‖ In 

Eureko v. Poland (2005), the UNCITRAL tribunal noted that this approach is consistent with a 

basic precept of the VCLT.  According to the general rule of interpretation contained in Article 

31 of the VCLT, ―[a] treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in light of its object and 

purpose.‖
67

   

61. This rule supports the premise that treaty interpretation must be based on the text, rather than 

the parties‘ subjective intentions or interpretation of what the text means.  The text is essentially 

presumed to be the most faithful and objective expression of the common intention of the 

parties.
68

  

62. The Eureko tribunal also provided an in-depth analysis of the operative language in the 

Netherlands-Poland BIT.  The BIT stated that ―[e]ach Contacting Party shall observe any 

obligations it may have entered into with regard to investment of investors of the other 

Contracting Party.‖
69

   

63. The tribunal explained that the word ―any‖ was capacious; ―it means not only obligations of 

a certain type, but ‗any‘—that is to say, ‗all‘—obligations.‖ Additionally, the phrase ―shall 

observe‖ was imperative and categorical.   

64. This language is similar to the operative language in the BO BIT, which reads 

[e]ach Contracting Party shall constantly guarantee the observance of any obligation it 

has assumed with regard to investments in its territory by investors of the Contracting 

Party.
70

   

65. Just like the Netherlands-Poland BIT, the Beristan-Opulentia BIT applies to ―any obligation‖ 

that the parties assumed with investors.  The phrase ―shall constantly guarantee to observe‖ is 

even more stringent than the Netherlands-Poland BIT.  The term ―shall‖ makes the provision 

                                                           
67

 VCLT, Art. 31; see also Eureko v. Poland, [247-248]. 
68

 Gardiner, [6].  
69
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70

 BO BIT, Art. 10.  



  Team Koo, Memorial for Claimant 

18 
 

imperative and categorical.  Moreover, the phrase ―constantly guarantee‖ imposes a continuous 

obligation on the state.  

66. Accordingly, the scope of the umbrella clause should be read in light of its plain meaning and 

purpose, rather than subjective restrictions imposed by the opposing party.  The tribunal, 

therefore, has jurisdiction to hear claims arising from Beristan‘s failure to observe its obligations 

under the JV agreement because of Article 10.  

B. Beritech’s breach of the JV Agreement may be attributed to Beristan.  

67. Televative contends that Beritech‘s breach of the JV Agreement may be imputed to Beristan.  

Liability may be attributed to a state when a non-state actor acts on behalf of the state.  

Attribution, however, is limited to actions that violate international law.  Televative argues that 

liability may be attributed to Beristan because:  1) Beritech is a state-owned entity that was 

acting on behalf of Beristan and 2) the umbrella clause extends liability to state-owned entities 

for breaches of contractual obligations.  

1. Beritech is a state-owned entity that meets the requirements for 

attribution of liability to the state. 

68. Claimant argues that Beritech is a state-owned entity that meets the requirements for 

attribution of liability to the state.  Because Beritech is essentially acting on behalf of the 

Respondent, Respondent should be held liable for breaches of the JV Agreement by Beritech.  

69. The Articles of Responsibility of States for International Wrongful Acts, promulgated by 

International Law Commission‘s (ILC), outline the relevant rules of attribution under 

international law.  Although the ILC Articles are not a treaty which is in force, ―arbitration 

tribunals regard the ILC Articles as an [accurate reflection of] customary international law on 

state responsibility.‖
71

  Additionally, these Articles have been effectively absorbed into general 

international law.
72

   

70. There are three major provisions within the ILC Articles, Articles 4, 5, and 8, which are 

generally used to attribute liability to a state.  Liability may be imputed to a state using any one 

                                                           
71

 Hober, p. 553.  
72

 Noble Ventures, [69-70].  



  Team Koo, Memorial for Claimant 

19 
 

or a combination of these Articles.  In Maffezini v. Spain, the tribunal applied Article 5 to 

demonstrate that a private corporation met the functional requirements for attributing the actions 

of a state-owned entity to the state itself. .  

71. Art. 5 of the ILC Articles creates a functional test for determining attribution.  Specifically,  

[t]he conduct of a person or entity . . . which is empowered by the law of that State to 

exercise elements of the governmental authority shall be considered an act of the State 

under international law. 

72. In Maffezini, the Claimant argued that the actions of a private corporation should be imputed 

to the Spanish government.  The tribunal applied the functional test and held that the private 

corporation was carrying out government functions.  The tribunal noted that the corporation was 

formed by the government to privatize a sector that was otherwise controlled by the government.  

Moreover, the original ownership structure of the corporation vested a 51% ownership interest in 

the government.  At the time the dispute arose, the government owned 88% of the corporation.
73

  

73. Also, the corporation was charged with the promotion of regional industrial development in 

an entire region of Spain.  To that end, the corporation conducted studies, attracted industries, 

and invested in new enterprises.  These functions, the tribunal concluded, were by their very 

nature governmental functions. 

74. In Wena Hotels LTD. V. Egypt, ICSID considered a similar dispute between an investor and a 

state-owned entity.  In this case, a dispute arose between Wena Hotels and the Egyptian Hotels 

Company, a state-owned company.  Egypt objected to jurisdiction because the dispute was 

between the Claimant and the company, rather than with Egypt.  The tribunal determined 

otherwise, noting among other things that the Minister of Tourism chaired the shareholder 

assembly, Egypt was the sole shareholder of EHC, and several other government officials 

attended the assembly meetings.
74

   

75. In the present case, Beritech S.A. was created by the Bersitian government.
75

  Importantly, in 

1996, Beristan passed the Telecommunications Act to facilitate the privatization of 

                                                           
73
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telecommunications services in Beristan.
76

  This is analogous to the situation in Maffezini, where 

the government created a government owned corporation to privatize a certain function.  

Additionally, Beristan retained a 75% ownership interest in Beritech
77

  and the Minister of 

Telecommunications sits on Beritech‘s Board of Directors.
78

  This evinces the continuing 

relationship between the government and an industry that they ―privatized‖. 

76. Moreover, the features of the Sat-Connect project are akin to traditional functions of the 

government.  Specifically, the project seeks to develop and deploy a satellite network and 

accompanying terrestrial systems throughout Beristan and six other countries in Euphonia.
79

  

Furthermore, Beritech owned 60% of the Sat-Connect venture.
80

  Beritech also acknowledges 

that it intended to use much of this work for several segments of the Beristan military.
81

   

77. Of even greater significance, the Beristan Times article indicated that national security was 

compromised as a result of leaks from the Sat-Connect project.
82

  The mere fact that Beritech 

was using information of national importance in the Sat-Connect project further establishes that 

it was acting on behalf of Beristan.  

78. Thus, Claimant contends that Beritech S.A. meets the functional test outlined in Art. 5 of the 

ILC Articles.  As such, Beristan may be attributed liability for the actions of Beritech S.A. 

because the company functionally operates as an arm of the government.   

2. Art. 10 of the BIT attributes liability to the state for contractual 

breaches of a state-owned entity.  

79. Claimant previously discussed the origin, purpose and meaning of the umbrella clause, which 

essentially treats contractual breaches as a breach of the BIT itself.  This analysis provided a 

backdrop for holding a State liable for a breach of contractual obligations.  In addition, the 

analysis on attribution demonstrates how a state can be held liable when a state-owned entity 
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breaches a BIT.  This analysis must be qualified:  ICSID can only attribute liability to the state 

under international law if the breach of contract also constitutes a breach of international law.
83

  

ICSID, however, has used umbrella clauses in the past to attribute liability to the state for 

breaches of contract by a state-owned entity.  

80. The key issue is whether the umbrella clause covers actions by state-owned entities.  Art. 10 

of the BIT says that States ―shall constantly guarantee the observance of any obligation it has 

assumed‖.  The crux of the issue, therefore, is whether ―it‖ applies to actions carried out by the 

state and state-owned entities. 
84

   

81. In Noble Ventures v. Romania, the tribunal determined that the acts of the state-owned entity 

were attributable to Romania through Art. 5 of ILC.
85

  The tribunal looked at the umbrella 

clause, and determined that the clause treats contractual breaches as BIT breaches as well.
86

  The 

tribunal ultimately concluded that the breach of contract was not only a violation of the United 

States-Romania BIT, but was also attributable to Romania.
87

 

82. Similarly, in Eureko v. Poland, the tribunal first established that liability could be attributed 

to the state pursuant to the ILC Articles.
88

  Next, the tribunal determined that the Respondent‘s 

contractual breaches violated its obligations under the umbrella clause in the Netherlands-Poland 

BIT.
89

  While the tribunal did not specifically discuss the relationship between the umbrella 

clause and the rules of attribution, the tribunal ultimately concluded that liability could be 

imputed to Poland. Thus, it is reasonable to presume that the tribunal implicitly applied the rules 

of attribution to define the term ―it‖ within the umbrella clause.
90

  

83. Although these cases did not provide much justification behind their decision, the decisions 

had important implications.  Their interpretation of the ILC articles and the umbrella clause is 

consistent with their purpose: to hold states liable for their mis-conduct.  An alternative reading 
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would simply allow states to abrogate their responsibilities by creating private entities to do their 

bidding without consequence.
91

   

84. As such, the Tribunal should not let the respondent avoid liability by claiming that the 

breaches were committed by Beritech.  As the Claimant has demonstrated, Beritech is a state-

owned entity that functionally performs governmental duties, pursuant to the privatization efforts 

of the Telecommunications Act of 1996.   

CONCLUSION ON JURISDICTION 

85. The Claimant respectfully requests the tribunal to find that it has jurisdiction over the present 

dispute.  First, ICSID retains jurisdiction notwithstanding Clause 17 of the JV Agreement.  The 

BIT not only provides ICSID the authority to hear disputes stemming from BIT claims and 

certain contractual disputes, but also allows the Claimant to choose the venue to resolve disputes. 

Second, Art. 10 of the BIT provides ICSID with the authority to hear contractual disputes.  Art. 

10 functionally holds the Respondent liable for contractual breaches to the Claimant.  Moreover, 

the actions of Beritech SA may be imputed to the Respondent because it functionally acted on 

behalf of the state.    
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PART TWO:  MERITS 

I. BERISTAN BREACHED ITS OBLIGATIONS UNDER THE BIT BY NOT ENSURING 

TREATMENT IN ACCORDANCE WITH CUSTOMARY INTERNATIONAL LAW, 

INCLUDING FAIR AND EQUITABLE TREATMENT. 

86. Beristan‘s actions constituted a beach of Article 2 of the Beristan-Opulentia BIT.  As an 

element of customary international law, the ―fair and equitable treatment‖ standard is the 

minimum standard of treatment.  The standard requires measures taken by states to be 

reasonable, non-discriminatory, and transparent.  The Beristian government official‘s comments 

in the Beristan Times regarding Televative, as well as Beristan‘s use of the military‘s CWF to 

seize Sat-Connect sites and facilities, were unreasonable and discriminatory measures.  Further, 

the reason behind these measures lacked transparency.  Therefore, Beristan breached the ―fair 

and equitable treatment‖ standard and violated customary international law. 

A. By Breaching the “Fair and Equitable Treatment” Provision of the BIT, 

Beristan Breached Its Obligation Under Customary International Law as 

Well. 

87. Because ―fair and equitable treatment‖ is an element of customary international law, Beristan 

breached international law with respect to its treatment of Televative when it acted unfairly and 

inequitably under Article 2 of the BO BIT.  For example, NAFTA Article 1105 states: 

Each Party shall accord to investments of investors of another 

Party treatment in accordance with international law, including fair 

and equitable treatment and full protection and security.
92

  

88. The language of Article 1105 is a reflection of the view of the parties to the agreement that 

the ―fair and equitable treatment‖ standard is an element of customary international law.
93

 Such 

interpretation of the phrase, ―in accordance with international law, including fair and equitable 

treatment,‖ is also consistent with the ―ordinary meaning‖ requirement under Article 31(1) of the 

VCLT.
94

  Thus, when the ―fair and equitable treatment‖ standard is breached, customary 

international law will also be breached.  Even through its weakest interpretation, the fair and 
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equitable treatment standard requires ―more than a mere avoidance of outrage and bad faith.‖
95

  

In fact, it has been interpreted to include ―the obligation not to deny justice in criminal, civil, or 

administrative adjudicatory proceedings in accordance with the principle of due process 

embodied in the principle legal systems of the world.‖
96

  Therefore, where it is included in the 

BIT, the fair and equitable treatment provision is the elevated minimum standard of treatment in 

international law as intended by the parties.
97

 

89. Beristan and Opulentia regard ―fair and equitable treatment‖ as an element that increases the 

minimum standard of treatment in customary international law.  The Beristan-Opulentia BIT, 

Article 2(2) states: 

Both Contracting Parties shall at all times ensure treatment in 

accordance with customary international law, including fair and 

equitable treatment and full protection and security of the 

investments of investors of the other Contracting Party.
98

 

90. Although neither Beristan nor Opulentia are members of NAFTA, the language of Article 

2(2) is identical to that of NAFTA Article 1105.  Therefore, because the parties to the BIT chose 

this language, their intent for the interpretation of the standard in question and its relation to 

international law should be viewed as similar to that of the NAFTA member states.   The intent 

of the parties was to treat the ―fair and equitable treatment‖ standard as an element that elevates 

the minimum standard of customary international law.  Thus, where the tribunal finds that 

Beristan has breached the ―fair and equitable treatment‖ standard, it should also find that 

customary international law has also been breached even if Beristan‘s action did not amount to 

outrageous behavior towards Televative or bad faith. 

B. Beristan Breached Article 2(2) of the Beristan-Opulentia BIT by Violating 

the Principles of Reasonableness, Non-discrimination, and Transparency. 

91. Beristan‘s measures toward Televative violated the reasonableness, non-discrimination, and 

transparency principals, and, thus, breached Article 2(2) of the Beristan-Opulentia BIT.  The 

―fair and equitable treatment‖ standard is the most ―common absolute standard of treatment in 
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BITs.‖
99

 It has been interpreted to include ―principles of reasonableness, consistency . . . non-

discrimination, transparency, and due process.‖
100

  

1. The Comments Made by the Beristian Official and the Take Over of Sat-

Connect Facilities by Beristian CWF Were Unreasonable. 

92. Beristan‘s actions towards Televative were arbitrary and motivated by political 

considerations and were, therefore, unreasonable and discriminatory.  A state party to a BIT 

breaches the fair and equitable treatment standard by acting unreasonably towards an investor 

from the other state.
101

  For measures to be considered unreasonable, they may be unrelated to a 

legitimate policy objective and will be motivated by political or discriminatory considerations.
102

 

a. The High Level Beristian Official’s Comments in the Beristan Times 

Were an Unreasonable and Discriminatory Act. 

93. The Beristian official‘s comments in the Beristan Times politicized Televative‘s involvement 

in the Project and publicly undermined it.  In Biwater Gauff Ltd. v. Tanzania (YEAR), an ICSID 

tribunal examined a declaration made by a Tanzanian minister running for office to the effect 

that the government had terminated a contract with the foreign investor‘s investment.  The 

tribunal found that the declaration constituted an exercise of executive authority, which 

undermined the foreign investor in the public‘s eye.
103

  The declaration made in the press 

conference was an act by Tanzania that was ―outside of the ordinary activity of a contracting 

counterparty.‖
104

  The measure was unreasonable and ―motivated by political considerations‖ 

and thus inconsistent with Tanzania‘s obligation under the United Kingdom-Tanzania BIT.
105

  

The Tribunal held that the unreasonable measure by Tanzania breached the fair and equitable 

treatment provision in the United Kingdom-Tanzania BIT.
106
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94. Additionally, in Eureko v. Poland, another tribunal found that Poland‘s decision to rescind its 

obligations both under a privatization law and an agreement allowing the Dutch investor to 

purchase a majority stock in a formerly state-owned company was a breach of fair and equitable 

treatment.
107

  The privatization became a public matter and a highly charged political issue.  

Poland‘s refusal to honor its commitments, therefore, was done for ―purely arbitrary reasons 

linked to the interplay of Polish politics and nationalistic reasons of a discriminatory 

character.‖
108

 

95. The comments made by the high level Beristian official in the Beristan Times on August 12, 

2009, constitutes an unreasonable measure perpetrated for discriminatory considerations.  

Although, the official is not named, he is a highly placed Beristian government official, similar 

to the situation in Biwater.  The official suggested that Televative personal were connected to 

what he called ―blunt instruments‖ by foreign security services seeking to obtain ―encryption 

ciphers, keys, and pads.‖  The official further indicated that ―there have been leaks not only 

involving encryption technology, but also concerning the technology, systems, and intellectual 

property of the Sat-Connect project.‖  These comments go far beyond the unreasonable acts of 

the official in Biwater and the proper conduct of a state party, as determined by the Biwater 

Tribunal. Moreover, Beristian official‘s allegations logically create a negative image of 

Televative and inevitably undermine it in the public‘s eye.  

96. Further, the public was told that, not only military related information was leaked but also 

personal information was leaked to a government that Beristan had tense relations with, thereby, 

politicizing Televative‘s involvement in the Project.  Throughout the article, the Beristian official 

never justified the allegation nor clarified what information the allegation was based upon.  

These inflammatory allegations lacked any justification and were motivated by political 

considerations. 

97. Furthermore, in reference to the Telecommunications Act of 1996, which was passed in view 

of the privatization of telecommunication services, Beristan‘s action is analogous to Poland‘s 

rescission of its own obligation in Eureko.  This is more evident in light of Beritech‘s attempt to 

buy out Televative‘s shares in the Project, Beristan‘s substantial ownership and management role 
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in Beritech, and the attempt to replace Televative‘s personnel with Beristian employees.  

Therefore, the tribunal should find that the comments made in the Beristan Times were 

damaging and constituted an unreasonable and discriminatory act by Beristan. 

b. The Take-over of Sat-Connect Sites and Facilities by the CWF 

Constituted an Unreasonable Act by Beristan. 

98. In Biwater, the Tanzania police force occupied facilities owned by a joint venture between a 

Tanzanian state-owned corporation and the foreign investor.  The ICSID Tribunal found that the 

occupation was ―well beyond the ambit of normal contractual behavior.‖
109

  As such, the act was 

―unreasonable and arbitrary.‖
110

  Having violated the principle of reasonableness, the ICSID 

tribunal concluded that these acts also breached the fair and equitable treatment standard.
111

 

99. The involvement of the Beristan Armed Forces‘ CWF on September 11, 2009, was an 

unreasonable act by Beristan in violation of the fair and equitable treatment standard.  The CWF 

was called upon, by executive order, to secure all Sat-Connect sites and facilities.  They also 

instructed any remaining Televative personnel to leave the sites immediately.  Beristan‘s 

behavior was akin to Tanzania‘s use of its police force.   Applying similar reasoning to that 

employed by the Biwater Tribunal, this tribunal should also find that Beristan‘s measures were 

well beyond the ambit of normal contractual behavior. Specifically, it was unreasonable and 

arbitrary. 

c. Beristan Violated the Principle of Transparency by Not Disclosing the 

Reason for Its Measures Against Televative. 

100. Beristan‘s allegation of disclosure of confidential information did not amount to a valid 

reason for the measures taken against Televative and, hence, any measure lacked transparency.  

Transparency is a fundamental principle of the fair and equitable treatment standard.
112

  

Although this principle has not been concretely defined, it applies to situations where a state fails 
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to disclose the reasons for measures that it had taken.
113

  For example, in Siemens v. Argentina 

(YEAR), the Tribunal held that Argentina breached the fair and equitable treatment standard 

because the arguments it advanced to justify a delay in payments to a foreign investor under a 

contract were baseless and therefore lacked transparency.
114

  The tribunal expressly noted that 

Argentina ―at no time had… affirmed‖ its allegation that the contract was rescinded due to the 

foreign investor‘s fault.
115

 

101. Similar to Argentina‘s claim, Beristan‘s reason for the measures culminating in the removal 

of Televative from the Sat-Connect project also lacked basis. Beristan gave an executive order 

for the CWF to seize Sat-Connect sites and facilities following the comments made by its own 

official alleging misconduct by Televative.  Beristan claims, without evidence, that Televative 

leaked sensitive information about the Sat-Connect project to the government of Opulentia.  

102. The nature of Beristan‘s measures is analogous to Argentina‘s.  Apart from the allegation 

itself, there was no evidence presented, either in the article or subsequently, that Televative 

provided the government of Opulentia with information connected to the Project.  Further, there 

is no indication that any sort of investigation into these allegations was conducted.  Therefore, 

because the reason on which Beristan based any and all of the measures taken lacked merit, the 

measures lacked transparency.  
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II. BERISTAN’S MEASURES TOWARDS TELEVATIVE, INDIVIDUALLY AND 

CUMULATIVELY, CONSTITUTED EXPROPRIATION UNDER THE BIT. 

103. A state may expropriate an investor‘s contractual rights directly or indirectly by preventing, 

temporarily or permanently, the investor from possessing, enjoying, controlling or managing 

anything the investor has a right to under the contract.  The state may also expropriate the 

investor‘s shares and right to any income derived from its investment.  By seizing Sat-Connect 

sites and facilities and ordering Televative personnel to vacate, Beristan prevented Televative 

from completing its duties in accordance with the JV Agreement and expropriated its property 

rights under the same agreement.  Further, through its use of Beritech, Beristan also invoked 

Clause 8 of the JV Agreement, thereby expropriating Televative‘s shares in the Project as well as 

its rights to any income derived from the project. 

A. Individually and Cumulatively, Measures Taken by Beristan on September 11, 

2009, Constituted Expropriation of Televative’s Rights in the Project. 

104. Beristan‘s use of its Armed Forces‘ CWF to secure the Sat-Connect facilities and extract 

Televative personnel constituted an act of expropriation.  In determining whether an 

expropriation has occurred, a tribunal should examine ―whether a state has acted in its sovereign 

capacity, exercising its governmental or public power of authority‖ through an unreasonable 

interference resulting in the prevention of enjoyment or the deprivation of property rights.
116

  

Further, an expropriation clause contained in a BIT may be considered broad enough to 

encompass more than direct expropriation.  It will also encompass indirect expropriation where a 

state‘s measures nevertheless ―result in the effective loss of management, use or control . . . of 

the assets of a foreign investor.‖
117

 

105. For example, in Biwater, Tanzania‘s use of its police force to seize the facilities of a joint 

venture between the claimant, BGT, and a Tanzanian company, as well as the subsequent 

deportation of BGT‘s staff constituted a violation of BGT‘s property rights under the U.K.-
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Tanzania BIT.  The measures were unreasonable and unjustified under fair and equitable 

treatment standard, but also amounted to expropriation under Article 5 of the BIT.
118

  

106. Another example is AMCO v. Indonesia (YEAR), where Indonesian military and police 

personnel were involved in the seizure of a hotel complex controlled and managed by a foreign 

investor. The ICSID tribunal found that the seizure was instigated by the Indonesian company, 

PT Wisma, and was carried out for its benefit.
119

  Essentially, PT Wisma entered into contracts 

with foreign investor to operate a hotel complex.  The Tribunal further found that although the 

military personnel did not actively participate in the seizure carried out by PT Wisma, if it was 

not for the presence of military and police personnel on the hotel premises, the foreign investor‘s 

staff would not have left.
120

  The tribunal also noted the relationship between PT Wisma and the 

military establishment had ―the effect that the Investor was intimidated to give up its right to 

control and management of the property.‖
121

  The Tribunal considered this measure an 

internationally wrongful act by the government of Indonesia.
122

 

107. Additionally, in Biloune v. Ghana (YEAR), the tribunal found that Ghana‘s measures, 

which included the arrest, detention, and eventual deportation of a foreign investor, amounted to 

expropriation.
123

  Mr. Biloune, the foreign investor, played a central role in the ―promoting, 

financing and managing‖ of a company he created for the purpose of the joint venture with a 

state-owned company in Ghana.
124

  His removal constituted an expropriation of his company‘s 

contractual rights in the joint venture project as well as the value of his own interest in his 

company.
125

   

108. Beristan‘s acts on September 11, 2009, constituted expropriation of Televative‘s contractual 

rights in violation of the Beristan-Opulentia BIT.  Article 4 of the BIT states, in relevant part:  

1.(1) The Investments . . . shall not be subject to any measure 

which might limit permanently or temporarily their joined rights of 
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ownership, possession, control or enjoyment save where 

specifically provided by law and by judgments or orders issued by 

Courts or Tribunals.
126

 

And, 

(2) Investments of investors of one of the Contracting Parties shall 

not be directly or indirectly nationalized, expropriated, 

requisitioned or subjected to any measures having similar effects in 

the territory of the other . . . except for public purposes, or national 

interest, against immediate full and effective compensation . . . . 
127

 

109. Beristan‘s involvement of the CWF is a step further than the actions taken by Indonesia in 

AMCO Asia, where military presence alone was found to violate international law.  It is similar 

to Tanzania‘s use of its police force in Biwater in that CWF‘s seized all the sites and facilities of 

the Project.  The presence and, certainly, the involvement of the CWF intimidated Televative‘s 

personnel into leaving the premises even though it appeared as though they left voluntarily.  

These measures denied Televative access to the Project and limited its ownership interests in the 

Project.  

110. More important, just like AMCO and Biwater, there is no justified public purpose for the 

seizure.  An underlying reason for the seizure has been connected to a national interest by 

Beristan, but only through an unsupported allegation that Televative disclosed information 

related to national security.  Moreover, just as in AMCO, it should be noted here that Beritech 

had a close relationship with the Beristian government.  Specifically, the government owned 

75% of the company and the Minister of Telecommunications was a board member.  Further, 

although the CWF operated upon an executive order, the order came after Beritech‘s notice to 

Televative to remove its personnel from the Project.  In fact, the executive order directed the 

CWF to operate on the day that was given as a deadline for the notice.  Therefore, it is also 

logical for the tribunal to find that, as with PT Wisma, the seizure of the Project was instigated 

by Beritech, although, here, as an alter ego of Beristan, and carried out for its benefit.  

111. Additionally, although Televative‘s personnel were not arrested, detained or deported, they 

were instructed to leave immediately once the military force arrived.  Eventually, Televative‘s 
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personnel were evacuated from Beristan.  Furthermore, as a leading developer of new 

technologies in the field that the Project was to operate in, Televative played a central role in the 

formation and future of the Project.  At the time of the dispute, Televative invested US$ 47 

million in Sat-Connect.  Its personnel were the means by which Televative‘s expertise as a leader 

in the industry was infused into the Project.  They were also the means by which Televative was 

to perform its future duties under the JV Agreement, including the duty to ensure that the Project 

was performing properly.  Televative could no longer perform this duty under the JV Agreement.  

Therefore, the tribunal should find that the seizure of the Project‘s facilities and sites, as well as 

the evacuation of Televative‘s personnel and the curtailment of Televative‘s ability to perform 

under the JV Agreement, as individual acts, or cumulatively, constituted expropriation of 

Televative‘s ownership rights in violation of Article 4 of the BIT. 

B. The Use of Beritech to Buyout Televative’s Shares in Sat-Connect Constituted 

Expropriation by Beristan. 

112. Beristan expropriated Televative‘s property rights in the Project through the invocation of 

Clause 8 of the JV Agreement by Beritech.  Where a BIT contains a definition of what 

constitutes as an investment, anything covered by such definitions will be protected not only 

against direct but also against indirect expropriation.
128

  For example, in Southern Pacific 

Properties (Middle East) Limited v. Egypt, in reference to Egypt‘s cancellation of a joint venture 

project involving a foreign investor, Southern Pacific Properties (―SPP‖), an ICSID tribunal 

stated: 

What was expropriated was not the land or the right of usufruct, 

but the rights that SPP(ME), as a shareholder of ETDC, derived 

from EGOTH‘s right of usufruct, which have been irrevocably 

transferred to ETDC by the state.
129

 

113. Beristan effectively shut Televative out of the Project and expropriated its property and 

contractual rights under the JV Agreement.  Article 1 of the BO BIT defines ―investment‖ as 

comprising of, in relevant part: 
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1.b) shares, debentures, equity holding and any other negotiable 

instrument or document of credit… c) any right for pledges or 

services having an economic value connected with investments, as 

well as reinvested income as defined in paragraph 5 . . . . 
130

 

Paragraph 5 states: 

The term ―income‖ shall be construed to mean the money that has 

yielded or is still to yield by an investment, including in particular, 

profits, interest income, income from capital investment, 

dividends, royalties, returns for assistance and technical services 

and miscellaneous other considerations, including reinvested 

income and capital gains.
131

 

114. In this case, Beristan acted through Beritech.  In relying upon a baseless allegation, Beristan 

used Beritech to invoke Clause 8 of the JV Agreement, thereby allowing a buyout of the entirety 

of Televative‘s shares in the Project.  The result of this measure was analogous to that of Egypt‘s 

measure against SPP.  Beristan expropriated not only Televative‘s shares in the Project, but also 

any rights Televative had to income produced by the Project by virtue of Televative‘s 

technological contributions as well as new technology created with the help of Televative‘s 

expertise.  And, although Beristan did not cancel the Project, it did effectively shut Televative 

out not only through the buyout clause, but, through the use of the CWF‘s seizure of the 

Project‘s sites and facilities and the evacuation of Televative‘s staff. 
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III. BERISTAN LACKED “GOOD FAITH” IN THE MEASURES IT TOOK AGAINST 

TELEVATIVE RELATIVE TO ITS RELIANCE ON ARTICLE 9 OF THE BIT AND ITS 

REASON FOR BREACHING THE JV AGREEMENT. 

115. Article 9(2) of the Beristan-Opulentia BIT is a self-judging essential security clause.  

However, although such clause may affect the tribunal‘s ability to judicially review Beristan‘s 

removal of Televative from the Sat-Connect project in response to what is claimed to be a 

national security concern, such measure and the reason for it do not fall beyond the ―good faith‖ 

requirement of customary international law.  Additionally, as a party to the JV Agreement 

through attribution, Beristan is also bound by a ―good faith‖ standard through the incorporation 

of UNIDROIT principals by Beristian law.   Finally, both the measure taken and the reason for it 

do not meet the good faith standard as established in customary international law relative to both 

the BIT and JV Agreement.  

A. Although the Article 9 of the BIT is Self-Judging, the Tribunal Should Review 

the Measure Taken by Beristan Under the “Good Faith” Standard and find that 

Beristan Did Not Meet the Standard. 

116. Because Article 9 is a self-judging clause, the tribunal should review Beristan‘s removal of 

Televative from the Sat-Connect project and its reliance on Article 9 of the BIT as justification 

for the measure under the ―good faith‖ standard.  Beristan is still required to act in accordance 

with the international law standard of ―good faith‖ under the VCLT.  Further, Beristan failed to 

act in accordance with the standard because a) it did not act honestly and to the best of its ability 

and, b) there was no rational basis for any measure taken. 

1. Article 9 of the Beristan-Opulentia BIT is a Self-Judging Essential Security 

Clause. 

117. Because BITs have ―long been understood as extremely strong‖ legalized instruments of 

investor protection, the presence of an essential security clause in a BIT has ―significant 

implications‖ as it may suggest that the protections afforded do not apply in ―exceptional or 
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crisis situations.‖
132

  Additionally, where an essential security clause is deemed to be self-

judging, it may impact a tribunal‘s ability to review the measure taken by the state party and the 

state‘s determination of the necessity, which prompted such measure.
133

 

118. The distinguishing factor between self-judging and non self-judging clauses appears in the 

language of the clause.
134

  Whereas a non self-judging clause will contain no such language, a 

self-judging clause will explicitly contain language that will allow a state party to the BIT to 

determine when there is a threat to its national security and how to react to it.
135

  

119. Such interpretation of the clause is also consistent with the ―ordinary meaning‖ requirement 

under Article 31(1) of the VCLT.
136

  Thus, the language used by the state parties to the clause is 

assumed to be an ―authentic expression of the parties‘ mutual intent.‖
137

 

120. In CMS v. Argentina (YEAR) an ICSID tribunal considered whether Article XI of the U.S.-

Argentina BIT was self-judging.
138

  Article XI stated: 

This Treaty shall not preclude the application by either Party of 

measures necessary for the maintenance of public order, the 

fulfillment of its obligations with respect to the maintenance or 

restoration of international peace or security, or the Protection of 

its own essential security interests.
139

 

121. In this examination, the ICSID tribunal looked at a number of treaties including the U.S.-

Russia BIT, U.S.-Bahrain BIT and the GATT for examples of self-judging essential security 

clauses.
140

  It concluded that Article XI was not self-judging.
141

 The tribunal reasoned that ―when 

States intend to create for themselves a right to determine unilaterally the legitimacy of 

extraordinary measures importing non-compliance with obligations assumed in a treaty, they do 
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so expressly.‖
142

  Specifically, the tribunal pointed to language addressing measures by a state 

containing the phrase, ―which it considers necessary.‖
143

  The same clause was examined by 

another tribunal, which deemed it to be non self-judging because it did not specify whether the 

state party taking the measure is itself the judge of what was necessary under the 

circumstances.
144

 

122. An example of a self-judging essential security clause is contained in Article 9 of the United 

States-Bahrain BIT, which states:  

This treaty shall not preclude a party from applying measures 

which it considers necessary for the fulfillment of its obligations 

with respect to international peace and security or the protection of 

its own essential security interests.
145

  

123. Containing language that expressly allows the state party the sole authority to consider 

issues of essential security, Article 9 is self-judging.  Article 9 of the Beristan-Opulentia BIT 

states in relevant part: 

Nothing in this Treaty shall be construed . . . to preclude a Party 

from applying measures that it considers necessary for the 

fulfillment of its obligations with respect to the maintenance or 

restoration of international peace or security or for the protection 

of its own essential security interests.
146

  

124. This clause is identical to the essential security clause in the U.S.-Bahrain BIT.  

Specifically, Article 9 contains the phrase: ―that it considers necessary.‖  This language was 

described by the ICSID tribunal in CMS and the annulment committee in Sempra II as indicative 

of the parties‘ intent with regard to who shall judge what is considered a threat to a state party‘s 

national security and how to react.  Therefore, Article 9(2) of the Beristan-Opulentia BIT is a 

self-judging essential security clause. 
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2. The Tribunal Should Review the Measures Taken by Beristan Under a 

“Good Faith” Standard. 

125. The tribunal should review the measure taken by Beristan under the ―good faith‖ standard 

of customary international law and the VCLT.  The ―good faith‖ standard allows a tribunal to 

review state measures even where the BIT contains a self-judging essential security clause and 

the state party invokes such clause.  Additionally, by applying a ―good faith‖ review in this case, 

the tribunal will prevent Beristan from relying on the clause through the pretext of national 

security and thus render the Beristan-Opulentia BIT an illusory agreement. 

3. “Good Faith” applies to This Case Through Customary International Law 

and the VCLT. 

126. Even where a self-judging essential security clause is contained in the BIT, the state 

remains subject to its obligation under the VCLT.
147

  Under VCLT Article 26, ―every treaty in 

force is binding upon the parties to it and must be performed by them in good faith.‖
148

  Because 

of the ―good faith‖ requirement, even if the essential security clause is explicit in the BIT, it is 

not beyond the jurisdiction of a tribunal.
149

 

127. For example, in LG & E v. Argentina, one case involving the Argentine financial crises, 

Argentina claimed that U.S.-Argentina BIT Article XI was a self-judging essential security 

clause.
150

  It conceded, however, that its measures during a severe financial crisis, which led to 

the dispute, should still be reviewed by ICSID.
151

 Although the tribunal found that Article XI 

was not self-judging since it contained no specific language designating who should decide what 

constitutes essential security measures, it did declare that were it to ―conclude that the provision 

was self-judging, Argentina‘s determination would be subject to a good faith review anyway.‖
152

 

130.  Unlike LG&E, there is a self-judging essential security clause in this case.  The tribunal, 

however, should apply the ―good faith‖ analysis from LG & E because it applies precisely to 
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situations involving a self-judging clause such as Article 9 of the Beristan-Opulentia BIT.  

Further, the ―good faith‖ requirement of VCLT Article 26 applies because Beristan and 

Opulentia ratified the VCLT.
153

  Moreover, ―good faith‖ also applies through Article 2 of the 

Beristan-Opulentia BIT, which states in relevant part: ―both Contracting Parties shall at all times 

ensure treatment in accordance with customary international law. . . .‖
154

  Therefore, the tribunal 

should review Beristan‘s measures under the ―good faith‖. 

4. The Tribunal Should Apply a “Good Faith” Review in Order to Prevent 

Beristan from Using Essential Security as a Mere Pretext for Relying on 

Article 9 of the BIT and Rendering the Treaty Meaningless. 

131. Allowing Beristan to invoke a self-judging essential security clause without subjecting such 

invocation to the ―good faith‖ requirement will have negative consequences.  The application of 

a ―good faith‖ review ensures a balance between a state‘s freedom of action and investor‘s 

protection, an underlying purpose of any BIT.
155

  If such a balance is not maintained through the 

power of the tribunal there is a substantial likelihood that a state will transfer the risks of its own 

actions to investors by relying on the clause through ―mere pretext.‖
156

 By applying a good faith 

review a tribunal can to distinguish between ―justified national security concerns on the one 

hand, and measures constituting a disguised form of protectionism on the other.‖
157

 

132. Additionally, if a state party to a BIT is allowed to excuse itself at will from its obligations 

under the treaty, such practice will effectively reduce the BIT to an ―illusory‖ instrument.
158

  

Essentially, a state, by going through ―a charade of citing national security,‖ will bind itself to 

―nothing more than a meaningless requirement.‖
159

 

133. Beristan‘s attempt to rely on national security as a mere pretext could render the BIT a 

meaningless agreement.  Article 10 of the Beristan-Opulentia BIT states:  
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Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to investments in its territory by investors of 

the other Contracting Party.
160

 

134. The obligations referred to include the treatment of Televative in accordance with ―fair and 

equitable treatment‖ as well as protect its investment within Beristan under Article 2.
161

  Beristan 

is also obligated to ensure that Televative ―shall not in any way be subject to unjustified or 

discriminatory measures.‖
162

  It is further obligated to treat Televative the same as it would its 

own nationals under Article 3
163

 and refrain from expropriating any of Televative‘s investment 

under Article 4.
164

 

135. These obligations are agreed upon by both Beristan and Opulentia.  They are a 

manifestation of both Beristan and Opulentia‘s intent to provide an instrument for the purpose of 

protecting investments from both states.  If Beristan is allowed to rely on the essential security 

clause without any review that it is acting in good faith, the binding instrument which embodies 

the state parties‘ intent would be reduced to an illusory and meaningless agreement.  

136. Further, the justification for any measure taken in relation to the removal of Televative from 

the Project is the allegation that Televative leaked information to elements of Opulentia‘s 

government.  However, there is no proof to support this allegation aside from the Beristan Times 

article that quoted an anonymous Beristian government official.  The article itself provides no 

indication as to where the official obtained this information. Based on these facts, the allegation 

itself appears to be a mere pretext for the removal of Televative from the Project.  Therefore, in 

order to prevent the BO BIT from being reduced to an illusory agreement and to prevent Beristan 

from transferring its risks on to Televative through a mere pretext, the tribunal must review the 

Respondent‘s actions under a ―good faith‖ standard. 
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a. Beristan Did Not Meet the “Good Faith” Standard Relative Its Actions 

Under the BIT. 

137. Beristan has not acted in good faith by removing Televative from the Project and attempting 

to rely on Article 9 as justification for such measure.  Although ―good faith‖ is a well-established 

principle of international law, it has not been clearly defined.
165

  Thus, an arbitration tribunal 

must develop its own interpretation of what constitutes ―good faith.‖
166

  However, in its analysis, 

the tribunal should examine two core elements: ―first, whether the state has engaged in honest 

and fair dealing and, second, whether there is a rational basis for the assertion‖ of the essential 

security clause.
167

 

b. Beristan did not engage in fair and honest dealing. 

138. Beristan was dishonest in its measures to remove Televative from the Project and, thus, was 

dishonest in relying on Article 9 of the BIT to justify them.  The first element of the good faith 

standard has been explained as follows: 

The question then is whether the state has acted honestly and to the 

best of its ability in deciding to invoke the . . . clause. Where 

evidence exists that a state uses the exception just as a pretext for 

ulterior economic motives . . . a tribunal would be competent to 

determine that the . . . clause was not invoked in good faith.
168

 

139. Relevant to the tribunal‘s analysis are factors such as whether a national emergency has 

been declared, any relevant national legislation enacted, and the degree of transparency of the 

state‘s decision-making process.
169

  

140. Beristan has a significant economic motive for the removal of Televative from the Project.  

At the time Televative signed the JV Agreement, on October 18, 2007, it was already a leading 

developer of new technologies in the area of satellite communications technology and systems. 

Beritech, of which Beristan owns a 75% interest and the remaining 25% being owned by a small 

group of wealthy Beristian investors with close ties to the government, on the other hand, was a 
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company formed in March of the same year.  By the time this dispute arose, Televative had 

invested US$ 47 million in the Sat-Connect project.  Further, the next step towards the 

completion of the project was to deploy the systems and network and Televative would have 

been to ensure that it was properly operational.  Televative could no longer perform this duty due 

to its removal. 

141. Additionally, it was publicly known that the telecommunication system was being 

developed by Sat-Connect and that Sat-Connect was interested in selling services and licensing 

technology to other companies and governments in Euphonia.  The value of the intellectual 

property was expected to be in excess of US$ 100 million.  According to the JV Agreement all 

the intellectual property rights transferred by Televative were to belong to and be exploited by 

Sat-Connect.  As the sole shareholders in Beritech, which owns 60 percent of Sat-Connect, 

Beristan and the Beristian investors stood to gain a significant amount of profit, while providing 

a minimal amount of investment in terms of technological expertise.  When Televative was 

completely removed from the Project, Beristan, logically, received virtually all of the economic 

benefits including the profits to be made. 

142. Additionally, Beristan has not enacted national legislation that would require it to remove 

Televative nor was there any national emergency that prompted its actions. The underlying basis 

for Beristan to rely on Article 9 of the BIT, was the allegation that Televative had disclosed 

confidential information to the government of Opulentia. Such allegations, however, are based 

on no more than a newspaper article, so Beristan‘s reasoning lacks the required transparency. 

Although a strong economic motive alone may not be sufficient to show that Beristan did not act 

honestly and to the best of its ability, coupled with a lack of transparency in the government‘s 

reasoning, the above allegation appears to be a mere pretext. Based on this pretext, Beristan has 

effectively removed Televative from the Project and sought to rely on essential security as a 

shield for its dishonest conduct. 
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5. Beristan Had No Rational Basis for Removing Televative from the Sat-

Connect Project and Relying on Article 9 of the BIT to Justify the Measures 

Taken. 

143. The allegation against Televative was not sufficiently supported by evidence to lead 

Beristan to a reasonable conclusion that there existed a threat to its national security.  A state, 

especially in the context of a self-judging clause, may have significant leeway in deciding what 

constitutes a threat to its national security.  Under the good faith standard, however, the state 

must still show that the threat amounted to a rational basis for its action.
170

  To analyze the 

rationality of this basis, a tribunal should inquire ―whether a reasonable person in the State‘s 

position could have concluded that there was a threat to national security sufficient to justify the 

measures taken.‖
171

  

144. Beristan claimed that the alleged disclosure of information by Televative included 

information related to advanced satellite and telecommunications technology that directly 

implicated its national security.  However, at the time of this dispute, even if there may have 

been potential military use of the technology, there was no intention or specific arrangements 

with the Beristan Armed Forces to utilize any proportion of the Sat-Connect project.  Further, the 

Sat-Connect project was established for the purpose of developing and deploying a network that 

would provide connectivity and communications for users, civil or military, anywhere within 

Euphonia.  Furthermore, it was publicly known that Sat-Connect would be selling services and 

technology to other companies and governments in the region.  Therefore, regardless of any truth 

behind the allegation of disclosure, being aware of these facts, Beristan should have already 

expected that the technology would have been disseminated widely in any event.  No reasonable 

person in Beristan‘s position could have concluded, under these circumstances and especially 

upon an allegation lacking proof, that there was a threat to national security sufficient to remove 

Televative from the Sat-Connect project and justify such a measure.  
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6. Beristan did not Act in “good faith” Relative its Obligation Under the JV 

Agreement. 

145. Because it acted in bad faith in preventing Televative from completing its duties under the 

JV Agreement, Beristan breached the agreement.  UNIDROIT principles, Article 1.7, states: ―(1) 

Each party must act in accordance with good faith and fair dealing in international trade,‖ and 

―(2) The parties may not exclude or limit this duty.‖
172

  The comments to Article 1.7 further state 

that a party may not abuse its right under a contract by behaving maliciously.
173

 

146. Beristan is bound by, and has not acted in accordance with, the good faith principle.  

UNIDROIT principles apply to the JV Agreement through their incorporation in Beristian law.  

And, Beristan is bound by these principles through attribution.  The underlying reason for the 

invocation of Clause 8 is essentially the same as that for the reliance on Article 9, the good faith 

analysis as applied to the breach of treaty claims applies to good faith under UNIDROIT.  

Further, the reference in Article 1.7 to good faith in international trade also suggests that the 

standard to be used is that under customary international law.   Under that standard, and as 

applied to essentially the same claim, Beristan, through Beritech, acted dishonestly and without a 

reasonable basis by stating the leak of confidential information was the reason for invoking 

Clause 8 of the JV Agreement. 

147. Further, by its use of Beritech, Beristan has used an allegation of breach of confidentiality, 

which it stated amounted to a national security concern, as a pretext to invoke Clause 8 of the JV 

Agreement.  The clause allowed Beritech to buy out all of Televative‘s shares in the Project.  

This constitutes an abuse of Beritech‘s, and thus Beristan‘s, rights under the agreement.  Coupled 

with the seized Project sites and facilities and removal of Televative personnel, the buyout 

effectively shut out Televative from the Project.  Televative could no longer perform its duties, 

which included the duty to ensure that the satellite systems and networks functioned properly.  

Therefore, Beristan materially breached the JV Agreement by acting in bad faith when it invoked 

Article 8. 
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CONCLUSION ON THE MERITS 

148. Televative deserves to be compensated for the treatment it was accorded by Beristan. 

Beristan did not treat Televative in accordance with customary international law, including fair 

and equitable treatment by taking unreasonable and discriminatory measures and lacking 

transparency in its reasons for doing so. 

149. Further, Beristan‘s part in the buyout of Televative shares by breaching the JV Agreement 

and its use of military personnel to remove Televative from the Project are measures that 

cumulatively and individually amounted to an expropriation of Claimant‘s investment. Finally, 

this tribunal should not allow Beristan to rely on the essential security clause because it has 

conducted itself in contradiction to the good faith requirement in international law.  

Consequently, this tribunal should find in favor of Televative and award damages accordingly in 

a fashion to be determined at a later hearing at the tribunal‘s discretion. 

   

 

 

Respectfully submitted on 19 September 2010 by 

KOO 

On behalf of Claimant 

TELEVATIVE INC.  

 


