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STATEMENT OF FACTS 

 

 

1. October 18, 2007 – Televatice Inc., a privately held company incorporated In 

Opulentia, and Beritech S.A., a state-owned company from Beristan, signed a Joint 

Venture Agrement to establish a joint venture company – Sat-Connect S.A. The 

Government of Opulentia co-signed the Joint Venture Agreement as a guarantor of 

Beritech’s obligations. 

2. August 12, 2007 -  the Beristan Times published the article in which the Televative’s 

personnel was accused of leaking some confidential information relating to the Sat-

Connect’s technology and systems to the Government of Opulentia. Both Televative 

and the Government of Opulentia made statements to deny those allegations. 

3. August 21, 2009 – the board of directors of Sat-Connect discussed the 

abovementioned article. The content of this meeting is disputed by Claimant. 

4. August 27, 2009 – the board of directors of Sat-Connect invoked clause 8 of the Joint 

Venture Agreement and Beritech bought-out Televative’s interest in Sat-Connect. 

5. August 28, 2009 – Beritech served a notice on Televative requiring the latter to hand 

over possession of all Sat-Connect site, facilities and equipment and to remove its 

personnel seconded to Sat-Connect project. 

6. September 11, 2009 – The Civil Works Force, the section of the Beristan army, 

secured all sites and facilities of Sat-Connect project. Televative’s personnel was 

eventually evacuated from Beristan. 

7. October 19, 2009 – Beritech filed a request for arbitration against Televative 

according to the clause 17 of the Joint Venture Agreement. The amount of 

$47.000.000 (Televative’s total monetary investment in Sat-Connect)  was paid into an 

escrow account by Beristan. Televative refused to accept the payment and to respond 

to Beristech’s request for arbitration. 

8. October 28, 2009 – Televative filed arbitration request in accordance with ICSID’s 

Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings.   

9. November 1, 2009 – the ICSID Secretary General registered the dispute between 

Televative and the Government of Beristan for arbitration. 
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PART ONE : ARGUMENTS ON JURISDICTION 
 

 

I. THE TRIBUNAL HAS JURISDICTION DESPITE CLAUSE 17 OF THE 

JOINT VENTURE AGREEMENT.  

 
1. Claimant submits that Clause 17 of the JV Agreement does not apply in the case in 

question because the present claims are brought under the BIT and are distinct from 

contractual claims and that this Tribunal has jurisdiction to hear the case. In support of its 

position the Claimant advances four submissions: A) Respondent violated not only the JV 

Agreement but also its obligations under the BIT and, therefore, the ICSID tribunal has 

jurisdiction over the dispute.  B) The exclusive jurisdiction clause is not a waiver of a right to 

international arbitration. C) The fork-in-the-road provision of the Beristan-Opulentia BIT 

gives Claimant the right to choose to submit the dispute either to domestic tribunals or the 

international arbitration.  

 

A. Respondent violated not only the JV Agreement but also its obligations under the 

BIT and, therefore, the ICSID tribunal has jurisdiction over the dispute.   

 

2. Claimant submits that it was not only the contract that has been breached by the 

Respondent but also the Beristan-Opulentia BIT. The Respondent materially breached the JV 

Agreement, because it prevented Claimant from completing the contract and improperly 

invoked the buyout clause. At the same time the Respondent breached the obligations it has 

assumed in  the Beristan - Opulentia BIT; it’s actions amount to expropriation, discrimination, 

violation of fair and equitable treatment and full protection and security and violation of 

general international law.1  Therefore, the ICSID panel has jurisdiction over a dispute in 

question. 

 

1. The dispute involves not only breaches of contract but also breaches of a treaty. 

 

3. The ad hoc Committee in the Vivendi annulment stated that: whether there has been a 

breach of the BIT and whether there has been a breach of contract are different questions’.2  

                                                           
1 Infra, Part II 
2 Vivendi II ¶ 96 
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The Tribunal further elaborated that  in the case of a claim based on a treaty, international law 

rules of attribution apply. By contrast, the state is not liable for the performance of contracts 

entered into by a  separate legal entity which is responsible for the performance of its own 

contracts’.3 

 

4. The Enron Annulment tribunal, on the other hand, stated that a determination of the 

question whether or not there has been a breach of contract will not answer the question 

whether or not there has been a breach of the treaty, and vice versa.4   

 

5. The dispute in question involves not only breaches of contract, which according to the JV 

Agreement are to be submitted to Beristian domestic tribunals, but most of all – the violation 

of numerous substantial provisions of the BIT. In view of this facts it is not surprising that 

Claimant submitted  the dispute to ICSID tribunal and not to the local courts of Beristan.  

 

2. Forum selection clause in a Joint Venture Agreement refers to the contractual 

disputes.  

 

6. Claimant does not deny the fact that it had entered into an agreement with Beritech, which 

contained a dispute settlement clause. What it denies is the relevance of this clause in the 

settlement of the dispute in question. 

7. Clause 17 of the JV Agreement refers to’ the disputes arising out of the agreement’.5 In 

case where the essential basis of a claim brought before an international tribunal is a breach of 

contract, the tribunal will give effect to any valid choice of forum clause in the contract.6 In 

other words, where the fundamental basis of the claim is the contract, it remains a contract 

claim, which has to be settled according to the terms of the contract and in the forum chosen 

in that contract.7 But the relevance of the contractual forum is limited, as stated in Camuzzi v 

Argentina, to purely contractual questions having no effect on the provisions of the Treaty.8  

                                                           
3 Ibid. ¶ 96 
4 Enron Annulment ¶ 136 
5 Annex 3, Clause 17 
6 Vivendi II ¶ 139 
7 Ibid.  ¶ 139 
8 Camuzzi ¶ 89 
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8. The Tribunal in Bayindir underlined that, just like in our case,  it was undisputed that a 

Contract contained a dispute settlement clause providing for arbitration. 9  But it further 

explained that as a matter of principle, this arbitration clause is irrelevant for the purpose of 

the jurisdiction of this Tribunal over the Treaty Claims.10 

9. Clause 17 of the JV Agreement refers specifically to purely contractual dispute, which is 

not the case here.  Consequently, the dispute must be resolved by the international tribunal.  

 

3. The issue in question is not purely contractual and, therefore, the forum selection 

clause from the Joint Venture Agreement does not apply. 

 

10. As stated by the Committee in Enron  a breach of contract may also amount to a breach of 

the BIT, and that where this is the case, a forum clause in the contract will not preclude an 

ICSID tribunal from determining a claim for breach of the BIT.11 It was followed by Vivendi 

II where it was underlined that where the fundamental basis of the claim is a treaty laying 

down an independent standard by which the conduct of the parties is to be judged, the 

existence of an exclusive jurisdiction clause in a contract between the claimant and the 

respondent state or one of its subdivisions cannot operate as a bar to the application of the 

treaty standard.12
  

11. Also a forum selection clause in a contract will not deprive an ICSID tribunal of 

jurisdiction to determine a claim for an alleged violation of a treaty based on a breach of that 

contract.13 

12. As already mentioned, the request for arbitration sent to ICSID tribunal did not have much 

to do with purely contractual issues. Quite the contrary. It tackled mainly substantial 

obligations of the parties to the BIT. 

 

B. The exclusive jurisdiction clause is not a waiver of a right to international 

arbitration.  

 

                                                           
9 Bayindir ¶ 150 
10 Ibid. ¶ 151 
11 Enron Annulment ¶ 142 
12 Vivendi II ¶ 101 
13 Enron Annulment ¶ 146 
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13. The mere fact that Claimant agreed to sign the JV Agreement with an exclusive choice of 

law, does not mean that it waived its right to submit the issues connected with the BIT to 

international arbitration. 

 

1. The dispute settlement provision in the BIT refers to all disputes. 

 

14. Since investments are typically implemented through contractual arrangements, there is no 

difficulty in accepting that the Contracting Parties had intended that ‘disputes with respect to 

investments’ should encompass claims for alleged breach of investment-related contracts.14  

 

15. The Philippines tribunal therefore expressed the view that the dispute settlement provision 

in the Philippines-Switzerland BIT allowed investors to submit to arbitration all aspects of 

their investment dispute, regardless of whether they formally constituted contractual or treaty 

causes of action. 

 

16. Article 11 of the Beristan- Opulentia BIT also refers to ‘disputes with respect to 

investment’. Moreover, there is no indication of the parties will to limit the application of this 

provision. Therefore, Claimant submits that all disputes pertaining to investments may be 

settled by international tribunals. 

 

2. The dispute settlement clause in a contract does not deprive Claimant of its right 

to ICSID arbitration 

 

17. The investor does not waive its right to international arbitration, simply by agreeing, in a 

contract with a host state, to a dispute resolution clause providing for local or other 

international remedies.15 Tribunals have held that as long as the arbitration claims allege a 

cause of action under the treaty, they are not subject to the jurisdiction of the local courts as 

provided by the contract. It has been decided in Lanco v Argentina, 
16

Salini v Jordan, 17 CMS 

v Argentina,
18

Azurix v Argentina,
19 SGS v Pakistan,

20
 Eureko.

21  

                                                           
14 SGS v Philippines ¶ 128 
15 Newcombe/ Paradell, p. 71 
16 Lanco ¶ 31 
17 Salini v Jordan ¶ 59-63 
18 CMS ¶ 76 
19 Azurix ¶ 77 
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18. As stated in Vivendi I, the forum selection-clause “did not and could not constitute a 

waiver”  to bring a BIT claim before an ICSID tribunal.22 The Tribunal explained that by 

signing the BIT, Argentina had consented to the jurisdiction of ICSID , and a forum selection-

clause in a contract could do nothing to alter this consent.23 It further stated that 

 
“Claimant’s claims ‘are not subject to the jurisdiction of the contentious 
administrative tribunals of Tucuman, if only because, ex hypothesi, these 
claims are not based on the Concession Contract but allege a cause of 
action under the BIT”.24  

 

19. The annulment committee in that case reaffirmed the holding that a contract could not act 

as a barrier to ICSID jurisdiction over a BIT claim. At the same time it also affirmed the 

Lanco doctrine that a contract between a sovereign and an investor did not nullify the 

sovereign’s consent to arbitrate before ICSID claims arising under the BIT.25 These reasoning 

was also followed by the decision in Aguas del Tunari v Bolivia
26 or the Tribunal in Azurix v 

Argentina which stated that the exlusive jurisdiction clause was not a waiver of Claimant’s 

right to arbitration before the ICSID panel, because the waiver of other fora was limited to 

claims under the contract.27  

 

20. To sum up, the investor has a right to seek the international responsibility of the host State 

on the basis of the applicable investment treaty notwithstanding the forum selection clause 

contained in the investment agreement. 28 Therefore, Claimant has a right to ICSID arbitration 

and this Tribunal has jurisdiction over this case. 

 

C. The fork-in-the-road provision of the Beristan-Opulentia BIT gives Claimant the 

right to choose to submit the dispute either to domestic tribunals or the 

international arbitration. 

 

                                                                                                                                                                                     
20 SGS v Pakistan ¶ 290 
21 Eureko ¶ 114 
22 Vivendi I ¶ 53 
23 Wendlandt, p. 536 
24 Vivendi I ¶ 14 
25 Wendlandt, p. 536 
26 Aguas del Tunari ¶ 113-115 
27 Azurix ¶ 75 
28 Weiler, p. 146 
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21. The Beristan-Opulentia BIT contains the so-called ‘fork in the road’ provision, that is, the 

stipulation that if the investor submits  a dispute to the local courts of the host state, or to any 

other agreed dispute settlement procedures, it losses the right to submit it to arbitration.29 

 

1. The fork-in-the-road provision is not an obstacle to this tribunals jurisdiction 

 

22. Not every appearance before a court or tribunal of a host State will constitute a choice 

under a fork in the road provision.  Even if the domestic proceedings relate in some way to the 

investment, the disputes underlying them do not necessarily  have to be identical to the 

disputes referred to the international tribunal.  

23. Therefore, the investor’s appearance in the domestic proceedings does not necessarily 

reflect a choice that would preclude international arbitration. 

24. Many Tribunals have consistently held that domestic court proceedings involving a 

variety of issues of domestic law do not foreclose resort to international arbitration for the 

pursuit of claims based on BITs.30 The case- law is consistent in that regard. The loss of 

action to international arbitration applies only if the same dispute based on the same cause of 

action has previously been to the domestic tribunals of the host state.31 That was the case in 

Genin v Estonia, Azurix v Argentina , Enron, Benvenuti v Congo , Toto Construzioni and 

other. 

25. In Azurix v Argentina the Tribunal stated that the operation of the fork in the road 

provision requires the identity of parties, objects and causes of action in the proceedings. 32 

In the case in question the requirements mentioned above have not meet met. There is no 

identity of parties, no identity of objects and no identity of causes of action. 

 

1.1.There is no identity of parties. 

 

26. As stated in Lauder v Czech Republic  fork in the road preclusion requires that the 

domestic and international suit involve identical parties. 33  The action by a subsidiary, a 

guarantor or any other entity is, therefore, not enough to satisfy that requirement. 

                                                           
29 Newcombe/Paradell, p.70 
30 Weiler, p. 304 
31 Ibid., p. 307 
32 Azurix ¶ 86-92 
33 Lauder ¶ 161 
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27. The arbitration in accordance with Clause 17 of the JV Agreement was requested by 

Beritech, that is a company owned by the Republic of Beristan, whereas the ICSID arbitration 

was requested by Televative against Beristan. It is clear that Beritech and Beristan are 

different entities and that the requirement of the identity of parties has not been met in the 

case in question. 

 

1.2. There is no identity of objects. 

 

28. Fork in the road preclusion occurs when both suits concern the same ‘material fact’.34 As 

stated in Occidental the facts alleged in both suits have to identical.35  

29. That is not the case in an instant dispute. Claimant initiated the proceedings against the 

Respondent not only to receive the fair market value for its interests in Sat Connect, but also 

because Beritech did not comply with numerous substantive obligations from the BIT. 

  

1.3.There is no identity of causes of action. 

 

30. It has already been mentioned that contract claims are not the same as treaty claims. These 

claims constitute different causes of action. 

31. In Alex Genin v Estonia the tribunal found that the lawsuits in Estonia did not constitute 

the choice under the fork in the road provision of the Estonia – US BIT, since they did not 

concern the dispute in which BIT violations were asserted before the ICSID tribunal.36  Also 

in Toto Construzioni  the fact that Toto has brought two contract claims before the Conseil 

d’Etat did not restrict it’s right to submit its Treaty claims to the Tribunal.37  

32. In an instant case there is no identity of causes of action and, therefore, there exist no fork 

in the road preclusion. 

 

 

II. THE TRIBUNAL HAS JURISDICTION OVER CONTRACT-BASED 

CLAIMS IN VIEW OF ARTICLE 10 OF THE BERISTAN-OPULENTIA 

BIT.  

                                                           
34 Azurix  ¶ 88 
35 Occidental ¶ 58 
36 Genin ¶334 
37 Toto Construzioni ¶ 211 
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33. Article 10 of the Beristan - Opulentia BIT  contains the so-called ”umbrella clause”, 

because by signing it both parties agree to bring all the obligations undertaken by the host 

state under the umbrella of protection of the treaty.38 In other words, they guarantee the 

observation of obligations assumed by the host state vis-à-vis the investor.39 Bearing in 

mind article 10 of the Beristan-Opulentia BIT Claimant submits that A) The umbrella 

clause provides protection to all contract claims and B) Alternatively, even if narrow 

interpretation of the umbrella clause is to be favoured by the Tribunal, still the Tribunal 

has jurisdiction over the disputed claim. 

 

A. The umbrella clause in article 10 of the BIT provides protection to all contract 

claims. 

 

34. F. Mann was of the view that umbrella clause in the BITs protects investor against a mere 

breach of contract:  

“this is a provision of particular importance in that it protects the investor against 

any interference with its contractual rights, whether it results from a mere breach 

of contract or a legislative or administrative act”.40   

 
35. A similar opinion was presented by Schreuer, who stated that  

“umbrella clauses have been added to some BITs to provide additional protection 

to investors beyond the traditional standards. They are often referred to as 

‘umbrella clauses’ because they put contractual commitments under the BIT’s 

protective umbrella. They add the compliance with investment contracts, or other 

undertakings of the host state, to the BIT’s  substantive standard. In this way, a 

violation of such a contact becomes a violation of the BIT”.41 

 

36. Although the wording of each umbrella clause should be interpreted independently,42 the 

purpose of the clause as well as its history together with the latest awards of the arbitral 

                                                           
38 Newcombe /Paradell, p. 437 
39 Dolzer/Schreuer, p. 153 
40 Mann , p. 246 
41 Schreuer Travelling, p. 256 
42 Noble Ventures ¶ 52; Eureko ¶ 247; Toto Construzioni ¶ 192 
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tribunals speak for the wide interpretation of the clause, i.e. one according to which all 

contract claims concluded by the investor and a host State fall within the ambit of the clause.  

 

37. Respondent asserts that the Tribunal does not have jurisdiction over this dispute because a 

dispute is barred as a contractual claim. These argument fails because: 1) The language and 

purpose of art. 10 of the BIT refers to investment contracts. 2) Beristan- Opulentia BIT should 

be interpreted in accordance with principle of effectiveness. 3) The umbrella clause converts 

any breach of contract into a violation of the investment treaty. 

 

1. The language and purpose of art. 10 of the BIT  refers to investment contracts. 

 

38. Numerous tribunals, including the tribunals in Eureko v Poland and Noble Ventures have 

underlined the importance of considering the ordinary meaning and the context of the 

clause.43  

39. In interpreting such clauses it is also vital to take into account the customary rules of 

interpretation of treaties as provided in article 31 of the VCLT according to which a treaty 

should be interpreted in good faith, in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in the light of its object and purpose.44 The 

importance of such an interpretation was underlined not only in Eureko, but also by Tribunals 

in Duke v Equador,
45 Nobel Ventures,

46
 Toto Construzioni

47
. 

40. Although the clause in question in Eureko was partly different from the clause in the 

present dispute, the award may serve as an interpretation guide.  Article 3.5 of the treaty 

between the Netherlands and Poland, which was the basis for the decision in the 

abovementioned dispute, read as follows:  

 
“Each contracting party shall observe any obligations it may have entered 
into with regard to investments of investors of the other Contracting Party”.  
 

41. First, with regard to the duty imposed, the Netherlands – Poland BIT provides an 

‘imperative and categorical phrase’48 ‘shall observe’, whereas the Beristan-Opulentia BIT 

                                                           
43 Eureko ¶ 247 
44 VCLT art. 31(1) 
45 Duke ¶ 318 
46 Noble Ventures ¶ 52 
47 Toto Construzioni ¶ 197 
48 Eureko ¶ 247 



11 

 

provides a more indirect duty to ‘guarantee the observance’. The effect of this indirect duty is, 

however, reinforced by the word ‘constantly’.49 As a consequence, the phrase ‘constantly 

guarantee the observance’ is no less strict or precise than the phrase ‘shall observe’. 

Secondly, with regard to the nature of undertakings, both BITs refer to ‘obligations’- the 

implication is that there has been state conduct which gave rise to legally binding 

commitments towards the foreign investment. 50  The term “obligations” tends not to be 

defined in the treaties,51 but as stated in Toto Construzioni  

“in some instances it can be inferred from  the wording of the umbrella 
clause that it encompasses obligations arising from the Treaty as well as 
obligations arising from the contract”.52  
 

42. Finally, both BITs refer to ‘any obligations’. In providing for “any obligations” 

concerning investment between the parties, the umbrella clause could readily be interpreted to 

include any obligation that arises from a contract between the parties.53 As stated in Eureko:  

“any obligations is capacious; it means not only obligations of a certain 
type, but ‘any’ – that is to say, all – obligations entered into with regard to 
investments of investors of the other Contracting Party”.54  
 

43. A similar approach was presented by the Tribunals in Duke
55  and Bureau Veritas.

56
 

According to the latter  

“the words ‘any obligations’ are all encompassing. They are not limited to 
international obligations, or non-contractual obligations, so that they 
appear without apparent limitation with respect to commitments that 
impose legal obligations”.57

  

 

44. Such a reading of the phrase “all obligations” is consistent with the purpose of the 

Beristan- Opulentia BIT which is to establish favorable conditions for improved economic co-

operation between the two countries, and especially for investment by nationals of one 

Contracting Party in the territory of the other Contracting Party.58  

                                                           
49 Newcombe/ Paradell, p.445 
50 Ibid., p. 445; CMS v Argentina Annulment ¶89 
51 Dolzer, p. 81 
52 Toto Construzioni ¶ 192 
53 Wong, p. 10  
54 Eureko ¶ 248 
55 Duke ¶ 321 
56 Bureau Veritas ¶ 141 
57 Ibid. ¶ 141 
58 Beristan – Opulentia BIT, Preamble, p. 9 
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45. Also in Siemens v Argentina the Tribunal rejected the distinction between different types 

of the investment agreements59 and underlined that any agreement related to an investment 

which qualifies as such under the treaty is part of the obligations covered under the umbrella 

clause.60 

46. Taking into account the literal meaning of art. 10 of the BIT and the rules of interpretation 

as provided in international law, there are no doubts that ‘observance of commitments’ clause 

refers to all contractual agreements, including Joint Venture Agreement. 

 

2. Beristan- Opulentia BIT should be interpreted in accordance with the principle 

of effectiveness. 

 

47. The Tribunal in Noble Ventures stated that while interpreting the provision, reference has 

necessarily to be made to the principle of effectiveness.61 This principle has been applied by 

the Tribunals in many other cases including SGS v Philippines,
62  Salini v Jordan

63
 or 

Eureko.
64  The arbitrators in Eureko agreed that together with the object and purpose of the 

treaty, and consistent with the principle that treaty provisions be interpreted as meaningful 

and effective rather than meaningless and ineffective, it has been found that the clause must 

be interpreted to mean something in itself.65 In other words, it underlined the maxim of effet 

utile which means that the treaties are to be interpreted in such a way as to render them 

effective.66  

48. An interpretation to the contrary would effectively eviscerate the umbrella clause and 

would be at odds with the clear language and purpose of the clause.67 Undermining the 

importance and scope of observance provisions would deprive the investor of any 

internationally secured legal remedy.68  

49. It would be pointless for States to enter into a bilateral treaty if it had no further influence 

on the contracts concluded between the investors on the territory of those states. Consequently, 

                                                           
59 Dolzer/Schreuer, p. 159 
60 Siemens ¶ 206 
61 Noble Ventures ¶52 
62 SGS v Philippines ¶ 116; Salini v Jordan ¶ 95, Eureko ¶248 
63 Salini v Jordan ¶ 95 
64 Eureko ¶ 248 
65 Ibid.  ¶ 248 
66 Ibid. ¶ 248 
67 Wong, p. 2 
68 Noble Ventures ¶52 
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the bilateral treaty concluded between Beristan and Opulentia should be read in such a way as 

to ensure maximum effectiveness.  

 

3. The umbrella clause converts any breach of contract into a violation of the 

investment treaty. 

 

50. Numerous decisions of arbitral tribunals have observed that the umbrella clause extends to 

contractual obligations without excluding any categories of contractual obligations from its 

scope.69 The clause transforms the violations of the contractual commitments into violations 

of a treaty and as a consequence, gives jurisdiction to the Tribunal. That was the case in 

Consorzio Groupment,
70

 Sempra,
71

Fedax v Venezuela,
72

 the annulment decision in Vivendi or 

SGS v Philippines.73  

51. In SGS v Philippines the Tribunal stated that the umbrella clause “makes it a breach of the 

BIT for the host State to fail to observe binding commitments, including contractual 

commitments, which it has assumed with regard to specific investments”.74 In Noble Ventures, 

on the other hand, it was underlined that in the interest of achieving the objects and goals of a 

treaty, the breach of contract may be ‘internationalized’, that is assimilated to a breach of a 

treaty.75 Also, the panel in Siemens v Argentina considered that failure to meet obligations 

undertaken by one of the Treaty parties in respect to any particular investment is converted by 

the umbrella clause into a breach of the treaty.76 

52. In LG&E v Argentina the Tribunal characterized the umbrella clause as one which creates 

the requirement by the State to meet its obligations towards investors, including the 

contractual ones.77 And the Tribunal in Lemire v Ukraine implicitly stated that any violation 

of the private law agreement by State becomes ipso iure a violation of the international law 

obligations contained in BIT.78 

                                                           
69 Wong, p. 13 
70 Consorzio Groupment v Algeria ¶ 127 
71 Sempra ¶ 100 
72 Fedax ¶ 29 
73 SGS v Philippines ¶128 

74 Ibid., ¶128 
75 Noble Ventures ¶ 54; OECD Umbrella Clause p. 20 
76 Siemens ¶ 204 
77 LG&E ¶ 169 
78 Lemire ¶ 497 
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53. When Beritech, the actions of which are attributable to Beristan, violated the JV 

Agreement, this violation was automatically elevated to the violation of the investment treaty. 

Consequently, in view of the decisions mentioned above, Claimant submits that this violation 

triggered the protection of the BIT - giving Claimant the right to submit a claim to Arbitral 

Tribunal. 

 

B. Alternatively, even if narrow interpretation of the umbrella clause is to be 

favored by the Tribunal, still the Tribunal has jurisdiction over the disputed 

claim.  

 

54. The Respondent may assert that the narrow interpretation of the umbrella clause precludes 

the jurisdiction of the Tribunal. Claimant submits three arguments in contravention of this 

assertion: 1) Beristan violated not only the contract but also the treaty. 2) Beristan acted as a 

sovereign in violating Claimant’s rights. 3) Alternatively, the umbrella clause may apply even 

if no exercise of power is involved. 

 

1. Beristan violated not only the contract but also the treaty. 

 

55. There are no doubts that arbitral tribunals retain jurisdiction over breaches of contract that 

also constitute a violation of the treaty.79 In CMS v Argentina the Tribunal concluded that the 

standard of protection of the treaty will be engaged only when there is a specific breach of 

treaty rights or a violation of contract rights which are protected by the treaty.80  

56. Respondent’s actions have violated not only the contract but also several obligations of 

the Beristan- Opulentia BIT, including fair and equitable treatment standard, full protection 

and security and other.81 Claimant was expelled from the Sat-Connect project, his property 

was expropriated, it lost all the advanced technology that it transferred to the joint venture and 

was falsely accused of revealing secret information. 82  Consequently, Respondent acting 

through Beritech violated not only the mere JV Agreement, but also the Bersitan-Opulentia 

bilateral treaty. 

 

                                                           
79 Salini v Moroco ¶ 62 
80 CMS ¶ 299 
81 Infra, Part II 
82 Summary of Parties Contentions, p. 6 
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2. Beristan acted as a sovereign in violating Claimant’s rights. 

 

57. Some tribunals have stated that the umbrella clause can only be taken into account if the 

State – party to the dispute was acting as a sovereign. The distinction between ‘the State as a 

merchant’ and ‘the State as a sovereign’ has been introduced by the Tribunals in El Paso v 

Argentina and Pan American v Argentina.83   

58. It has been noted that investment arbitration is to cover only the disputes ‘resulting from a 

violation of a commitment given by the State as a sovereign State, either through an 

agreement, an authorization or a BIT’.84 In other words, the protection of a treaty does not 

extend to ordinary commercial contracts, even if entered into by the State or a State-owned 

entity.85  

59. Although it was Beritech that was the initial party to the JV Agreement, the facts of the 

case seem to indicate that the acts of the company are fully attributable to Beristan.86 First of 

all, the satellite and communications technology that San-Connect was deploying was to be 

used for civilian and military purposes, including the use by several segments of the Beristian 

army.87  Secondly, Respondent itself raised national security concerns when revealing that 

Claimant allegedly leaked critical information.88 Finally, after the buy-out was conducted, the 

staff from one of the sections of the Beristian army secured the sites and expelled the 

Televative’s personnel,89 intervening on the basis of the Executive Order issued by Beristan.90 

The facts mentioned above expressly indicate that the Respondent was not acting as a 

merchant. Rather, it acted as a sovereign by violating Claimants interests in a joint venture, by 

raising false charges and allegations and finally, by forcibly removing Claimant’s personnel 

from the facilities of the Sat-Connect project.91 

 

III. THE TRIBUNAL HAS JURISDICTION IN VIEW OF ARTICLE 11 OF 

THE TREATY.  

 

                                                           
83 Dolzer/Schreuer, p. 158 
84 El Paso ¶ 77 
85 OECD Umbrella Clause, p. 17 
86 Infra, Part II 
87 Annex 2, ¶ 6 
88 Ibid. ¶ 8 
89 Ibid. ¶ 11 
90 Clarification, No. 155 
91 Summary of Parties Contentions, p. 6 
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60. It has already been proven that the Tribunal has jurisdiction over the present dispute in 

view of the umbrella clause included in the BIT. But for the jurisdiction of the tribunal to be 

established, it is also necessary to refer to the dispute settlement clause of the BIT. 

61. The jurisdiction of this Tribunal is established under article 11 of the Treaty between the 

Republic of Beristan and the United Federation of Opulentia concerning the encouragement 

and reciprocal protection of investments.  

62. Claimant had a choice of forum and decided to submit the dispute to the ICSID Tribunal.  

All the requirement for the jurisdiction of this tribunal are met.  

 

A. All the requirements for ICSID jurisdiction were fulfilled.  

 

63. The ICSID tribunal has jurisdiction to hear the dispute under article 25(1) of the ICSID 

convention.92  

 
64. This article contains requirements relating to the nature of the dispute (ratione materiae) 

and to the parties (ratione personae).93 Also the parties must have given their consent. All 

these requirements of art. 25 of the Convention have been met by the parties. 

 

1. The dispute is between a Contracting State and a national of another 

Contracting State. 

 

65. The jurisdiction of the Tribunal extends to signatories to the Convention to the extent that 

the signatory agrees to be bound.94  Both Beristan and Opulentia are ICSID Contracting States 

and have ratified the ICSID Convention.95 There exist a possibility to limit the jurisdiction of 

the Tribunal by specifying the classes of dispute that a Contracting State may submit to 

arbitration.96 Neither of the parties has not made such a selection. 

66. Both Claimant and Respondent satisfy the standing requirement of Article 25 (1). Beristan 

– the Respondent is a Contracting State, whereas Claimant – Televative is a national of 

Opulentia.   

 

                                                           
92 ICSID Convention, Art. 25 
93 ICSID  commentary, p.89 
94 ICSID Convention preamble 
95 Annex 2, ¶ 16, p. 18 
96 ICSID Convention art. 25 (4) 
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2. The dispute is a legal dispute. 

67. The ICJ defines a dispute as a disagreement on the point of law or fact, a conflict of legal 

views or interests between parties.97 Such a dispute must relate to clearly identified issues 

between the parties and must be susceptible of being stated in terms of a concrete claim.98  

The dispute in question concerns the legal rights and obligations that the Respondent owes 

under the Beristan-Opulentia BIT. Beristan violated its express obligations under the BIT. 

 

3. The dispute arises directly out of investment 

 

68. This requirement relates to the dispute in relation to the investment. The subject of the 

dispute is an investment within the meaning of the BIT. The treaty defines investment as any 

kind of property that is invested by a natural or legal person who is a national of one 

Contracting Party in the territory of the other.99  

69. Sat-Connect was an investment of Televative on the territory of Beriatan. Claimant 

transferred its advanced technology to Sat-Connect and contributed its capital and research 

and development to the project.100 

 

4. There is a written consent to arbitrate  

 
70. The parties have expressly given a generic advance consent to arbitration in the BIT 

itself.101 Such consent was, of course, given in writing. 

 

CONCLUSIONS ON JURISDICTION 
 

71. The Tribunal is requested to find that it has jurisdiction over that dispute. Firstly, the 

forum selection clause in the Joint Venture Agreement does not apply, because the present 

claims are brought under the Beristan-Opulentia BIT. This dispute is not solely a contractual 

claim and, therefore, it should be settled by an international arbitration. Also, no interpretation 

of fork-in-the-road provision precludes the jurisdiction of this Tribunal. Furthermore, all 

                                                           
97 East Timor ¶ 89 
98 ICSID commentary, p. 102 
99 Annex I, p.9 
100 Summary of Parties Contentions, p. 6 
101 Arbitrating disputes, p. 346 
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contractual claims fall under the protection of the umbrella clause in the BIT, which converts 

any breach of contract into violation of international law. 

 

  



19 

 

PART TWO: ARGUMENTS ON MERITS 

 

I. RESPONDENT PREVENTED CLAIMANT FROMN COMPLETING ITS 

CONTRACTUAL DUTIES AND, THEREFORE, BREACHED THE JOINT 

VENTURE AGREEMENT.  

 

 

72. The Respondent executed its right of buyout without proper basis: it used the press article 

as a pretext for the invocation of the buyout clause and made it impossible for Claimant to 

complete its contractual duties, which will be thoroughly discussed below. Thus, the 

Respondent’s actions constitute a breach of the JV Agreement. 

 

A. Respondent improperly invoked the buyout clause.  

 

73. In this point it will be proven that,  due to the lack of apparent reason and the abuse of 

Claimant’s rights, the Respondent has no proper basis for invoking the buyout clause. 

  

1. Respondent has no right to invoke the Buyout clause due to the fact that legal 

requirements were not fulfilled. 

 

74. According to the JV Agreement the buyout clause may be invoked only if the material 

breach of the agreement occurs. 102  It is indispensible to consider the abovementioned 

provision in the light of Art.4 (4), which stipulates that violation of confidentiality clause shall 

be regarded as material breach. It reflects the exceptional nature of this clause. Thus, as 

exceptiones non sunt extentendae, the buyout clause should be used only with a high degree 

of probability which is missing in this case.   

 

1.1 There was no proper basis justifying the application of the buyout clause by 

Respondent 

 

 

                                                           
102 Annex 3, Art.8 
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75. On August 12, 2009 Beristan Times informed about the alleged leak regarding Sat-

Connect data.103  It is striking that this press article constituted the basis for accusations. 

Claimant submits that a press release cannot serve as sufficient evidence that the leak had 

happen at all. Furthermore, even if the vital information has in fact leaked, the facts of the 

case show no evidence which would prove that it was because of Claimant’s actions.  Thus, 

there was no basis for the invocation of the buyout clause. Moreover, according to the rule ei 

incumbit probatio qui dicit non qui negat, the burden of proof in this matter lies on the 

Respondent.104   

 

i. Information in the newspaper does not constitute a sufficient ground for 

invocation of buyout clause. 

 

76. Respondent used the press article as a ground for the application of the buyout clause. 

What needs to be highlighted is that this article contained no specific information regarding 

the person responsible for the leak. It did not explain what exactly was the leakage nor what 

was the source of information.105   

 

ii. The official statements of Televative and the Government of Opulentia  

overthrew the  rumors of the alleged leak. 

 

77. After the article was published, both Televative and the Government of Opulentia made 

official statements in which they denied the alleged leak.106 Such statements shall be regarded 

as a more certain source of information than a press article or even as the agreed statements of 

facts. Thus, on the basis of these statements the Tribunal should decide that there was no 

leakage of information and that the article was based purely on unconfirmed assumptions.  

 

2. Respondent abused its right arising from Article 8 of the JV Agreement. 

 

 

                                                           
103 Uncontested facts, p. 8 
104 Thunderbird ¶ 94; Siag ¶ 315 
105 Clarifications, No. 178 
106 Uncontested facts, p. 8 
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78. At the most general level, an abuse of rights occurs when a party of agreement exercises 

rights for a purpose other than that for which the right exists, or arbitrarily exercises rights and 

causes injury to another party.107 

79. The abuse of rights is considered to be a general principle of law and a part of both 

international and domestic law of most countries in the world.108 It is widely accepted that 

state exercising its right must do so in a way that does not constitute an abuse of rights.109 

This view was presented in a number of international arbitral decisions.110 For instance, the 

tribunal in the La Bretagne Arbitration held that treaty rights cannot be exercised in an 

abusive manner.111 Also the Appellate Body of the World Trade Organization in the Shrimp-

Turtle Case relied on the principle of abuse of rights.112
  

80. In Shrimp-Turtle Case the Appellate Body underlined the need to maintain a balance of 

rights and obligations between the right of a party which invoke the exceptions clauses on the 

one hand, and the substantive rights of the other party.113 What follows is that there needs to 

be an equilibrium between the Respondent’s right to buyout and its duty to respect Claimant’s 

rights,  especially when  the buyout clause is to be invoked in case of real violation of 

confidentiality clause which occurs in material breach of JV Agreement. The Respondent 

invoked the buyout clause on the basis of rumors of alleged leak. Taking into account the 

wording of Article 8 which creates the privilege of buyout only for the Respondent, we may 

easily conclude that such an application of this article is an abuse. Thus, if the application of 

the buyout clause by the Respondent in this case is considered to be justifiable, it would 

simply equal to the abuse of that right and the degradation of the JV Agreement.  

81. An abusive exercise by a state of its right results in a breach of the obligation of this 

state. 114  As a consequence, the Respondent has abused its rights and breached the JV 

Agreement. 

 

                                                           
107 Cheng, p.121-136  
108 Whiteman, p.224-30 
109 Fisheries Case, p.150-151;  France v. Switzerland, p.167 
110 North American ¶11; Barbados ¶208.  

111 Canada v. France ¶ 28 
112 Shrimp-Turtle Case ¶¶ 156-158 
113 Ibid.,  ¶ 156; M. Byers, Abuse, p. 419 
114 Shrimp-Turtle Case  ¶ 158 
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82. Respondent submits that the actions of Beritech cannot be attributable to the Respondent. 

Claimant argues that this submission does not correspond with the facts of the case. This 

question will be further discussed in the next part of this memorial. 

 

II. THE ACTS OF BERITECH ARE ATTRIBUTABLE TO THE 

RESPONDENT 

 

83. The first prerequisite to establish a responsibility of the Respondent is to show that the 

acts of Beritech, a state-owned company which concluded a Joint-Venture Agreement with 

the Claimant, can be attributed to the Beristan (Respondent). Whereas on a procedural stage it 

is sufficient to satisfy the prima facie test of attribution, during the proceedings on the merits 

the Tribunal is required to make a final determination on the issue of attribution.115 In the 

present case certain acts of Beritech can be attributed to Respondent due to the fact that even 

though Beritech was a private entity it was under the state’s control (A) or alternatively, 

Respondent is liable for actions of Beritech as a guarantor of Beritech obligations under Joint 

Venture Agreement (B). 

 

A. The acts of Beritech are attributable to Beristan under ILC Articles.  

 

84. The rules of attribution in terms of State’s responsibility under international law are 

contained in ILC Articles on Responsibility of States for Internationally Wrongful Acts. Even 

though these Articles are not in force, most of their provisions are regarded by scholars and 

tribunals as a reflection of customary international law116 and should be applied to the case at 

hand. What is crucial is that the ILC Articles also cover breaches of international obligations 

owned to a non-state parties (Art.1).117 

85. It cannot be denied that, as a matter of principle, a state cannot be responsible for the acts 

of private entities. However, some exceptions are provided for in Art. 5 and Art. 8 of ILC 

Articles. According to the abovementioned articles, the state is responsible for the acts 

undertaken by entities that: are empowered to exercise elements of the governmental authority 

(Art.5) or are controlled by the state (Art. 8).  

                                                           
115 Feit p. 145, Maffezini ¶ 89 
116 Feit p. 145,146; Oxford Handbook p. 553; Noble Ventures ¶ 69 
117 Feit p. 146 
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86. When deciding on the question of attribution of the acts of private entity to a state, the 

tribunals have applied variety of tests. First of all, it is necessary to clarify the company’s 

position from structural point of view. Beritech is a state-owned company. The government 

owns a 75% interest in Beritech.118 What is more, the Minister of Telecommunications of 

Beristan is a member of the Board of Directors of Beritech. 119  Under very similar 

circumstances, namely that the state had a majority stake in the company and one of the 

ministers of the state was an ex officio member of the Board of Directors, the Tribunal 

decided that the structural test was satisfied and, therefore, from the structural point of view 

the company was a state entity.120 However, other factors should also be taken into account 

while deciding on attribution. Those elements are: the functional test, the control of the 

company and the objectives and purposes for which the company was created.121 There is 

very little information about the purpose of establishing Beritech and its function except from 

the note that Beritech was “a telecommunications services provider”.122 On the other hand, it 

cannot be denied that its functions were conducted under the control and direction of a state123 

- it is the Respondent who has 75% interest in Beritech. The remaining 25% is owned by 

investors who had close ties to the Respondent’s government. Thus, Respondent can in fact 

control all actions undertaken by Beritech.124 As it was pointed out in a Commentary to Art. 8 

of ILC Articles the “real link between the person or group performing the act and the State 

machinery” should be shown. In the case at hand Beritech’s actions were followed by the 

intervention of Civil Works Force, a section of the Respondent’s army. Therefore, there 

existed an obvious link between the functioning of the company and the actions of the 

Respondent’s authorities. 

87. First of all, a mere fact that a state was a contractual party does not prevent the Court from 

relying on ILC Articles.125 The main requirement to make the state responsible under ILC 

Articles is to show that the breach of contract is in violation of international law. In the 

present case this requirement is satisfied since by virtue of the Article 10 of the Beristan-

Opulentia BIT a breach of contract is automatically transferred into violation of the treaty and, 

thus, constitutes a violation of the international law. 

                                                           
118 Uncontested facts p. 2 
119 Clarifications, No. 135 
120 Salini v. Marocco ¶ 102 
121 Feit p. 149, Maffezini ¶¶ 48-50 
122 Clarifications No. 161 
123 Salini v. Marocco ¶ 102 
124 Eureko ¶ 132 
125 Oxford Handbook p. 553 
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88. To conclude, the Respondent cannot be relieved from liability due to the fact that the 

action were undertaken by separate legal entity since, as it was pointed out in Barcelona 

Tractions and reaffirmed in Tokios Tokeles: 

 

 “the corporate veil must be pierced when the separateness is used to evade 
obligations, abuse rights, or for other fraudulent purposes”.126 

 

 

B. Alternatively, if the Tribunal decides that the acts of Beritech are not 

attributable to Respondent under ILC Articles, the Respondent is still 

responsible as a guarantor of the Joint Venture Agreement.  

 

89. On October 18, 2007 Claimant and Beritech established a joint venture company, Sat-

Connect. The Respondent co-signed the Joint Venture Agreement as a guarantor of Beritech’s 

obligations.127  As a consequence, Respondent “would assume the obligations of Beritech 

under the JV Agreement upon Beritech’s default”.128  By doing this the Respondent clearly 

and unequivocally assumed the responsibility for the wrongdoing committed by Beritech. For 

those reasons the Respondent should now assume the responsibility for the acts committed by 

Beritech and bear all negative consequences of the improper invoking of the buy-out 

provision. 

 

90. Having taken into account all the arguments presented above it becomes clear that all of 

Beritech’s actions that led to the expropriation and breach of the relevant standards of the 

investor’s protection are attributable to Beristan and will be treated in this memorandum as 

Respondent’s actions. 

 

III. RESPONDENT EXPROPRIATED CLAIMANT’S INTEREST IN SAT-

CONNECT 

 

 

 

                                                           
126 Oxford Handbook p. 557 
127 Uncontested facts ¶ 3 
128 Clarifications, No. 152 
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91. The Respondent breached Art. 4(1) of the Beristan-Opulentia BIT due to the fact that, first 

and foremost, as a result of the Respondent’s actions Claimant was deprived of its interest in 

Sat-Connect. The Respondent now is in the possession of “all of Claimant’s contributions of 

capital, research and development to the Sat-Connect”.129  Moreover, Respondent forcibly 

removed Claimant’s personnel and refuses to pay adequate compensation. 

 

A. The rights that the Claimant was deprived of can be a subject of expropriation.  

 

92. It is commonly accepted that property of which the investor can be deprived of includes 

not only tangible property but also rights.130 In particular, the taking of contractual rights may 

constitute expropriation.131 

93. As it was emphasized in the Pyramids case:  

“the Tribunal [cannot] accept the argument that the term ‘expropriation’ applies only to 
jus in rem. The Respondent's cancellation of the project had the effect of taking certain 
important rights and interests of the Claimants”.132 
 

94. It is in line with the Art. 1 (1) of the Beristan-Opulentia BIT which defines that investment 

comprises not only tangible property but also: 

 

“d. copyright, commercial trademarks, patents, industrial designs and other intellectual 
and industrial property rights, know-how, trade secrets, trade names and goodwill”.133 

 

95. As a consequence, Claimant is entitled to make an allegation that its “contributions of 

capital, research and development to the Sat-Connect project” were expropriated. 

 

B. Respondent expropriated Claimant’s investment. 

 

1. Respondent deprived Claimant of its interest in Sat-Connect.  

 

                                                           
129 Claimant’s Contentions ¶ 5 
130 Herz p. 244-245; Feit p. 158; Oxford Handbook p. 412 
131 LIAMCO; Starrett ¶ 156-157; Phillips Petroleum ¶ 76; Chorzów Factory ¶ 44; Feit p. 158; 
Oxford Handbook p. 412; Shore/Weiniger/Mistelis, p. 290 
132 Oxford Handbook p. 414; Wena ¶ 98 

133 Annex 1, art. 1 (1) 
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96. On October 18, 2007 Claimant and Beritech established a joint-venture company – Sat-

Connect. The main aim of this newly established company was to develop and deploy a 

satellite network and terrestrial systems and gateways in order to provide connectivity and 

communications for users within the Euphonia region. Claimant, a multinational enterprise 

specializing in satellite communications and systems, transferred its advanced technology to 

Sat-Connect. This combined with Claimant’s great efforts helped Sat-connect to nearly 

complete the development of the required technology within 2 years.134 However, in August 

2009 Beritech acquired Claimant’s interest in Sat-Connect. As a result, Beritech became the 

only shareholder in Sat-Connect. Claimant was also forced to render possession of all Sat-

Connect site, facilities and equipment within 14 days and “to remove all seconded personnel 

from the project”.135 Eventually, Civil Works Force, the section of the Beristan army, secured 

all sites and facilities of the Sat-Connect project. Claimant was deprived not only of the 

possession of those facilities but also of intellectual property that it transferred to Sat-Connect. 

Claimant’s personnel was evacuated and replaced with employees from Beristan. Therefore, 

Respondent’s actions amount to expropriation in the traditional meaning:  

 

“a forcible taking by the Government of tangible or intangible property owned by 
private persons by means of administrative or legislative action to that effect”.136 
 
 

97. Therefore, the first prerequisite to establish state’s liability is satisfied – investor was 

deprived of its property. Another issue that should be shown is that the state acted in its 

sovereign power. Taking into account that it was Respondent’s army who intervened and that 

the basis for this intervention was the executive order, it cannot be disputed that Respondent 

acted de iure imperii when he expropriated Claimant’s rights. Thus, Respondent can be found 

liable for the expropriation of Claimant. 

 

2.  The Respondent’s acts are not a simple breaches of contract but rather 

constitute an expropriation of contractual rights. 

 

                                                           
134 Claimant’s Contentions ¶ 1 
135 Uncontested facts ¶ 10 
136 Shore/Weiniger/Mistelis p. 290 
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98. Both scholars and jurisprudence share the opinion that a breach of contract cannot be, as a 

matter of principle, recognized as an expropriation. However, it is possible to make the state 

responsible for expropriation if its breach of contract is an expropriation of contractual rights.  

 

99. The Respondent, by invoking the buy-out provision, was acting as a party to the contract. 

But Claimant was eventually deprived of his property and rights as a result of the intervention 

of the Civil Works Force. The legal basis for this was an executive order. 137  In Waste 

Management II the Tribunal expressed the view that “an ‘outright repudiation’, for instance in 

the form of a ‘decree or executive act’ could have qualified as an expropriation”.138  

When Respondent issued an executive order he used a measure that is not available to a 

normal party to the contract. The assumption that this gives rise to expropriation is in line 

with the Tribunal’s view in Impregilo:  

 

“[i]n order that the alleged breach of contract may constitute a violation of the BIT, it 
must be the result of behaviour going beyond that which an ordinary contracting party 
could adopt”. 139 

 

3. The lack of the intention to expropriate is irrelevant.  

 

100. The Respondent submits that he had no intention to expropriate Claimant. His aim was to 

protect the security of the state. However, it is not necessary to prove the state’s intention to 

decide that the expropriation occurred. What is relevant is the effect of the state’s activity: 

 

“there is ample authority for the proposition that a property has been expropriated when 
the effect of the measure taken by the states has been to deprive the owner of title, 
possession, or access to the benefit and economic use of his property.”140 
 

 

4. Alternatively, if the Tribunal decides that there was no direct expropriation, the 

forcible expulsion of Claimant’s personnel amounts to indirect expropriation.  

 

 

                                                           
137 Clarifications No. 139, 155 
138 Waste Management II ¶ 168; Oxford Handbook p. 418 
139 Impregilo ¶ 260 
140 Santa Elena ¶ 77 
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101. First of all, it should be noted that the definition of expropriation contained in the Art. 4 

of the Beristan-Opulentia BIT is a broad one – it covers direct as well as indirect 

expropriation.  

102. In the present case all of the Claimant’s employees were evacuated from Beristan and 

replaced with the Beristan’s personnel. Under very similar circumstances, namely when the 

state appointed its own managers in place of the investor’s employees, the Tribunals decided 

that such a conduct itself can be qualified as an indirect expropriation.141 

103. As a general rule the relevant test to decide whether a particular conduct of the state 

amounts to an indirect expropriation was established by the CMS tribunal – “whether the 

enjoyment of the property has been effectively neutralized”. In an instant case it cannot be 

disputed that when Claimant’s personnel was expelled Claimant lost the enjoyment of its 

property. Thus, the indirect expropriation took place. 

 

5.  The discriminatory character of the Respondent’s conduct supports the claim of 

expropriation. 

 

104. Another remark that should me made is that a very important factor in determining 

expropriation is the discriminatory character of the measure.142 As will be shown below, the 

Respondent’s actions were discriminatory and that is why they should be recognized as 

expropriation. 

 

6. Even if the Tribunal decides that the Respondent’s measures were legitimate the 

Respondent would still be obliged to pay compensation.  

 

105. In Azurix the Tribunal pointed out that even if acts undertaken by the state were 

legitimate the state would still have an obligation to compensate the investor its losses: 

 

“the issue was not so much whether the measure concerned is legitimate and serves a 
public purpose, but whether it is a measure that, being legitimate and serving a public 
purpose, should give rise to a compensation claim”143. 
 

                                                           
141 Starrett Housing; Phillips Petroleum 
142 Tippetts ¶ 214; Shore/Weiniger/Mistelis, p.307 
143 Azurix ¶ 310 
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106. The Tribunal has also emphasized that proving public purpose motivation is insufficient 

and should be supported by other criteria – proportionality and non-discrimination.144 The 

Respondent’s actions, in the case at hand, were both discriminatory and not proportional. As a 

consequence, the Respondent is obliged to pay compensation to Claimant for the taking of its 

property. 

 

7. Respondent did not pay compensation to the Claimant. 

 

107. It is true that Respondent paid the amount of $ 47 million (the value of the Claimant’s 

monetary invests in Sat-Connect) into an escrow account.145 However, this amount is not 

sufficient to compensate the Claimant its losses.  

 

108. The relevant factor to decide the amount of compensation is the market value of the 

investment. Usually the fair market value (there is no difference between “fair” and “real” 

market value)146 is identified by reference to: 

 

“what a hypothetical willing buyer and reasonable businessman 
would pay for the asset on an open market in a free transaction at 
arm's length and ignoring the expropriation situation completely”.147

  

 

 

109. What was paid by the Respondent is just the value of the Claimant’s investment in the 

joint venture. It is obvious that if the Claimant wanted to sell its interest to the arms-length 

buyer he would obtain more money than the amount of paid-in interest. In Chorzów Factory 

the PCIJ asked the experts to include to the value of the undertakings the following:  the 

lands, buildings, equipment, stocks and process, supply and delivery contracts, goodwill and 

future prospects.148  

110. Regarding the moment of the valuation the value of the investment that should be 

compensated is the value it has at the date of making an award, unless such value is lower 

than at the date of expropriation.149 

                                                           
144 Ibid. ¶ 312; Oxford Handbook, p. 438 
145 Uncontested facts ¶ 13 
146 Rumeli ¶ 786 
147 Wittich ¶ 54 
148 Chorzów Factory ¶ 44 
149 Siemens ¶ 360 
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111. The compensation in the present case should also cover the market value of the 

Claimant’s intellectual property that was transferred to Sat-Connect. Respondent still uses 

those rights.  

112. To conclude, in view of the fact that: 

 

 “reparation must, so far as possible, wipe out all the consequences of the illegal 
act and reestablish the situation which would, in all probability, have existed if 
that act had not been committed.”150  

 
113. Respondent should pay the compensation equal to the market value of his interest in Sat-

Connect plus US $100 million for the intellectual property rights. 

 

IV. RESPONDENT BREACHED FAIR AND EQUITABLE TREATMENT 

STANDARD 

 

114. The obligation to ensure fair and equitable treatment is contained in the Art. 2 (2) 

Beristan-Opulentia BIT. 

 

115. The fair and equitable treatment (FET) consists of various element. The most significant 

elements of FET are the protection of legitimate expectations,151  and the requirement of 

transparency.152  

 

A. The Respondent acted in bad faith. 

 

116. As submitted above, in order to decide that the Respondent has breached fair and 

equitable treatment standard it is not necessary to prove that it acted in bad faith.153 However, 

Claimant asserts that Respondent did act in bad faith and, as a consequence, the breach of fair 

and equitable treatment occurred.154  

117. In an instant case the Respondent acted in bad faith because it acted without any 

reasonable justification (not proven information announced by a commercial newspaper 

without relating to the reliable source of information) and disregarded Claimant’s right to 

                                                           
150 Chorzów Factory, p. 47 
151 TECMED ¶ 154; Saluka ¶ 302; Waste Management II ¶ 98, Thunderbird ¶ 147 
152 TECMED ¶ 154; Metalcad ¶¶ 76, 88; Waste Management II ¶ 98 
153 Newcombe/Paradell p. 294-295  
154 Ibid. p. 294 
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conduct its investment without unnecessary obstacles. Claimant was not informed that during 

the meeting of the board of directors of Sat-Connect on August 27th the buy-out provision will 

be discussed. Therefore, Claimant had no real opportunity to present his position.155 If the 

Respondent had acted in good faith, it would have suspended the contract and start 

proceedings to determine whether or not the leak actually occurred. Immediate buy-out of 

Claimant’s interest manifested a lack of intention to cooperate and, thus, bad faith of the 

Respondent. 

 

B.  If the Tribunal decides that Respondent acted in good faith, Respondent 

will still be responsible for the following reasons: Respondent did not 

provide Claimant with the protection of legitimate expectations (1) and 

Respondent failed to meet the transparency requirement(2). 

 

1. Respondent did not provide the Claimant with protection of legitimate 

expectations.  

 

118. The protection of investor’s legitimate expectation was recognized as a key element of 

fair and equitable treatment in TECMED, Saluka, Metalclad, Thunderbird, CME, Waste 

Management II, LG&E. 156
 

 

119. Under the doctrine of legitimate expectations the investor can require that the State 

fulfills all of its obligations arising out of international investment agreement.157 The state is 

also expected to create stable and predictable framework for investments and ensure 

consistency and transparency in decision making.  

120. As a matter of principle, a legitimate expectations of an investor can arise as an effect of 

every conduct of a state, also of a conclusion of a contract. 

121. The Tribunal in TECMED emphasized the need to protect the investors especially in case 

of the change of framework. It should be, however, pointed out that another Tribunal limited 

the protection only to reasonable legitimate expectation.158 

                                                           
155 Rumeli ¶ 617 
156 TECMED ¶ 154; Saluka ¶ 302; Thunderbird ¶ 147; Metalclad ¶ 148; Waste Management 
II ¶ 98; LG&E ¶ 130 
157 Newcombe/Paradell p. 280 
158 Occidental ¶ 181 
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122. In the present case Claimant could have reasonably relied that Respondent did not 

undertake any sudden actions that may cause harm to its investment. It is crucial that both 

parties established a joint venture and the Respondent was expected not to take any action that 

would make Claimant unable to fulfill its obligations and exercise its rights under the Joint 

Venture Agreement. What the Respondent did was neither reasonable nor justified. It was 

against the requirement of predictability and stability – elements inseparable from fair and 

equitable treatment 159 . Claimant’s allegations about violation of the protection of its 

legitimate expectations is therefore justified. 

 

2. Lack of transparency of Respondent’s actions. 

 

123. According to the Tribunal in TECMED, states are under obligation to act “in a consistent 

manner, free from ambiguity and totally transparently in its relations with the foreign 

investor”160. The requirement of transparency was pointed out also in Metalcad and Waste 

Management II
161, Maffezini and Rumeli.162 

124.  Respondent failed to meet this standard due to a number of reasons. 

125. Firstly, some kind of an inconsistency can be observed in the Respondent’s behavior – 

even though he initially fully cooperated with Claimant for two years, he suddenly accused 

Claimant and bought out his interest it Sat-Connect. To justify these actions the Respondent 

used an allegation about leaking confidential information, allegation that was presented by the 

newspaper and was not proven. Claimant had no chance to be heard even though the 

opportunity to comment on regulations or policies is one of the elements of transparency.163 

  

 

V. CLAIMANT WAS TREATED IN AN ARBITRARY AND 

DISCRIMINATORY MANNER 

 

 

                                                           
159 CMS ¶ 276 
160 TECMED ¶ 154 
161 Metalcad ¶¶ 76, 88; Waste Management II ¶ 98 
162 Rumeli ¶ 609 
163 Newcombe/Paradell, p. 291-293 
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126. In the present case the Respondent breached both of the abovementioned standards when 

he applied, in relation to Claimant and his personnel, measures that were not grounded on 

reason but on their nationality. 

 

A. Respondent’s actions were discriminatory. 

 

127. The tribunals have identified many forms of discrimination, such as discrimination on 

nationality; unjustifiable or arbitrary distinctions made between things that are alike or 

treating unlike things in the same way; conduct targeted at specific persons motivated by bad 

faith or with an intent to injure or harass.164 All of them are recognized as an element of the 

fair and equitable treatment standard.165 

128. In present case Claimant was subject to national discrimination. Respondent’s measures 

were unjustifiably targeted only at Claimant and his personnel on the base of their 

“nationality”. When Beristan Times published the article informing about the alleged leak of 

confidential information, Respondent presumed that only the Claimant’s personnel or 

Claimant itself could have leaked those information and expropriated Claimant’s interest in 

Sat-Connect. Respondent made no effort to check whether these allegations were true or not.  

129. Respondent also expelled all of the Claimant’s employees seconded to the project, even 

though he did not prove that any of the Claimant’s employees acted unlawfully. 

 

B. Claimant was treated in arbitrary way. 

 

130. In its ordinary meaning, “arbitrary” means “derived from mere opinion”, “capricious”, 

“unrestrained”, “despotic”.166 Black's Law Dictionary defines this term as “fixed or done 

capriciously or at pleasure; without adequate determining principle”, “depending on the will 

alone”, “without cause based upon the law.” The International Court of Justice defined 

arbitrariness as: “not so much something opposed to a rule of law, as something opposed to 

the rule of law”. This idea was expressed by the Court in the Asylum case, when it spoke of:  

 

                                                           
164 Ibid., p. 289 
165 Waste Management ¶ 98   
166 Oxford Dictionary 
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“arbitrary action being substituted for the rule of law […]. It is a willful disregard 
of due process of law, an act which shocks, or at least surprises, a sense of 
juridical propriety”.167 

 
131. Respondent’s acts were arbitrary because they were undertaken without any reasonable 

justification. Suddenly, after two years of good relations, Respondent deprived Claimant of its 

interest in Sat-Connect and expelled its personnel. Respondent based those actions on a 

necessity to protect its essential security; it wanted to prevent the Claimant from revealing 

further information crucial to the state’s security. However, as already explained above, the 

allegations that Claimant or one of its employees have ever leaked any confidential 

information were not proven.  

132. It should be noted here that under similar circumstances the Tribunal in Siemens held 

that the question that should be examined is whether Argentina’s interest could justify an 

immediate correction of the error that occurred in the system provided by Siemens. The 

Tribunal further stated that: first and foremost, Argentina should have given Siemens the 

opportunity to correct the error and finally, held that even though there were some reasons to 

justify the temporary suspension of Siemens’ sub-systems, the permanent suspension was 

arbitrary.168 

133. Even if in the case at hand there was a threat to Respondent’s security it cannot be 

proven that it was necessary to immediately take such drastic actions towards the Claimant, 

especially without giving Claimant the opportunity to defend itself. 

 

 

VI. RESPONDENT DENIED CLAIMANT THE NATIONAL TREATMENT  

 

134. The Respondent’s obligation to provide Claimant national treatment is contained in Art. 

3 of the Beristan-Opulentia BIT. This provision requires non-discrimination between 

domestic and foreign investments if they are in like situations. The vast majority of 

jurisprudence shares the view that the purpose of the national treatment clause is to prohibit 

de jure and de facto nationality-based discrimination.169  

                                                           
167 ELSI ¶ 128 
168 Siemens ¶ 319 
169 Newcombe/Paradell p. 152 
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135. Respondent denied Claimant national treatment due to the fact that Claimant was treated 

differently than Beritech (B) despite the fact that they were in comparable setting (A) and that 

there was no justification (C) for such a differentiation.  

 

A. Beritech is a relevant comparator.  

 

136. Due to the fact that national treatment is a relative standard, first element of the national 

treatment analysis is identification of the comparator – the entity that the Claimant will be 

compared to.170  

137. In the present dispute the relevant comparator is Beritech. This company operates in the 

same sector as Claimant and potentially the competitive relationship might exist between 

them. What is more, both companies could have been affected by the Respondent’s actions in 

the same way.171 

 

B. Claimant was treated less favorably than Beritech.  

 

138. Once the relevant comparator has been identified, the investor should prove that the 

treatment he received was less favorable than the one accorded to the domestic investor. What 

is important is that Claimant should satisfy prima facie burden of proof. In Pope & Talbot the 

Tribunal held that there is a presumptive violation of national treatment which can be then 

justified by the state.172  

139. The term “treatment” is understood broadly – as a behavior of the state that is directed at 

an investor.173 The investor is not required to show separately that the less favorable treatment 

was motivated because of nationality174. The determining factor is the impact of the measure 

on the investment.175 Tribunals agree that the analysis of the treatment of foreign investor is a 

de facto analysis – it focuses on the effect of the state’s conduct on the investor.176 

140. In the present case Claimant was treated less favorably than Beritech. When the 

allegation about leaking confidential information appeared in Beristan Times, the Respondent 

                                                           
170 Ibid., p. 160 
171 Ibid., p. 164-165 
172 Pope & Talbot ¶ 78 
173 Siemens ¶ 85 ; Canfor ¶ 150 
174 Ibid. ¶ 177 
175 Siemens ¶ 321 
176 Newcombe/Paradell p. 182; Pope & Talbot ¶ 70; Feldman ¶ 169 
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immediately undertook action that led to the expropriation of Claimant’s interest in Sat-

Connect and to the expulsion of Claimant’s personnel. It did no effort to check whether the 

allegation was true. It also did not take into account the possibility that one of the Beritech’s 

employees could have leaked confidential information as well. Claimant was treated in a less 

favorable manner than the domestic company; thus, the burden of proof shifts on Respondent 

to prove that the differentiation was justified. 

 

C. Respondent cannot prove that different treatment was justified.  

 

141. The denial of national treatment would not occur if a state proved that there were 

legitimate non – protectionist rationales to justify differences in treatment.177  

Respondent failed to prove that there was a real threat to his security interest. Respondent has 

never ascertained whether any of the Claimant’s employees leaked any information to the 

Government of Opulentia or to any other person.  

 

 

VII. RESPONDENT FAILED TO PROVIDE FULL PROTECTION AND 

SECURITY TO THE CLAIMANT’S INVESTMENT  

 

142. Respondent’s obligation to ensure “full protection and security of the investments of 

investors of the other Contracting Party” is explicitly stipulated in Art. 2 (2) of the Beristan-

Opulentia BIT. 

143. Respondent failed to provide Claimant with the physical (A) as well as legal (B) 

protection of his investment. 

 

A. Respondent did not ensure the physical protection to Claimant’s investment.  

 

144. In Saluka the Tribunal held that the full protection and security clause is meant to protect 

“the physical integrity of an investment against interference by use of force”.178  

                                                           
177 Newcombe/Paradell p. 160, 161 
178 Saluka ¶ 484 ; Wena ¶¶ 84-95 ; TECMED ¶ 17 ; AAPL ¶¶ 72-86 
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145. Physical protection was not ensured because Claimant was deprived of its property as a 

result of the intervention of Civil Works Force. The legal basis for this intervention was the 

executive order issued by the Respondent’s authorities.  

146. The standard that is required from the state in protecting the investor’s right is a due 

diligence.179  That standard was not satisfied by the Respondent since, before issuing an 

executive order, he should check whether the allegations that appeared in the article published 

on August 12, 2009 were true. He failed to do this and, as a result, ordered the Civil Works 

Force to unlawfully deprive Claimant of his property.  

 

B. Respondent failed to provide Claimant with legal protection. 

 

147. Apart from physical protection under the full protection and security clause the state 

should ensure also other forms of protection.180 In Siemens the Tribunal pointed out that since 

under the Argentina – Germany BIT intangible assets were included in the definition of 

investment, it cannot be disputed that the full protection and security extends beyond the 

physical protection of tangible things.181 The legal protection was further defined as:  

 

“the quality of the legal system which implies certainty in its norms and, 
consequently, their foreseeable application”.182  

 
 
148. Bearing in mind art. 1 (1) of the Beristan-Opulentia BIT, which treats the intangible 

assets as an investments, Claimant can claim that he should be provided with legal protection. 

149. Respondent failed to ensure the legal protection to Claimant in the view of the fact that 

Claimant was subject to the actions that prevented him from performing a contract without 

any reasonable justification. Moreover, Beritech is still using Claimant’s intellectual property 

without paying for this. Claimant submits that the value of the intellectual property that was 

transferred to the Sat-Connect and now is illegally used by Beritech exceeds US $ 100 million. 

Claimant was not compensated for the lost of those rights and Beritech is not paying any fees 

for the using of them.  

                                                           
179 Newcombe/Paradell, p. 310 
180 Azurix ¶ 408 
181 Siemens ¶ 303 
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VIII. RESPONDENT IS NOT ENTITLED TO RELY ON ART. 9 OF BERISTAN 

– OPULENTIA BIT AS A DEFENCE TO CLAIMANT’S CLAIMS 

BECAUSE THAT ARTICLE IS NOT SELF-JUDGING  

 

150. The most significant interpretation principle, often invoked by arbitral tribunals, is 

Article 31 of VCLT,183 which is a customary rule of international law.184 In this part it will be 

proven that interpretation of Art. 9 (2) of Beristan – Opulentia BIT leads to a conclusion that 

its nature is not self – judging. 

151. The ICJ in Nicaragua case underlined the importance of the wording used in exceptional 

provisions. 185  Thus, the language of Art. 9 (2) shall be carefully examined. Dictionary 

definitions of the words are important:  the definition of the word ‘construed’ 186  is ‘to 

interpret actions or statements in order to give them meaning’. 187  However, dictionary 

definitions alone are not necessarily capable of resolving complex questions of interpretation, 

as they typically aim to catalogue all meanings of words — be those meanings common or 

rare, universal or specialized.188 Thus, Claimant submits that the interpretation of Art. 9 leads 

to the conclusion that this provision does not have self-judging nature and, therefore, requires 

the Tribunal to decide when or to what extent the essential security interests were at stake.189 

 

152. Furthermore, non-precluded measures clauses are exceptions from obligations contained 

in the BITs. Thus, they should be interpreted in accordance with the principle exceptiones non 

sunt extendendae. It means that they require very explicit language which reflects intentions 

of the Contracting Parties. Consequently, it follows that Art. 9 (2) is not non-precluded 

measures clause.  

 

153. The next step is to examine Art. 9 in the light of the scope and purpose of the Beristan – 

Opulentia BIT. In particular, the scope of this BIT, expressed in a preamble, was to ‘improve 

                                                           
183AAPL Award  ¶38–42; Tokios Tokelės ¶ 27; MTD Award ¶112; Enron ¶ 32;  Salini ¶75;  
Plama ¶117, 147–165;  Sempra ¶141;  Camuzzi Jurisdiction ¶133; Methanex Award Part II, 
Chapter B, ¶15–23, Part IV, Chapter B, ¶ 29; Eureko Partial Award  ¶247; Tunari  ¶ 88–93, 
226, 230, 239;  Saluka ¶ 296–299 
184 Djibouti v France  ¶101; Oil Platforms 1996 ¶ 28; Nicaragua case ¶273 
185 Nicaragua case ¶¶ 222, 280-282 
186 Annex 1, Art. 9 
187 http://www.translegal.com/legal-english-dictionary/construe 
188 US — Gambling ¶ 164. 
189 CMS ¶ 339. 
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economic co-operation between the two countries, encouragement and mutual protection to 

investments’. 190  What has to be stressed is that tribunals have frequently interpreted 

investment treaties in the light of their object and purpose, often by looking at their 

preambles.191 Thus, one cannot assume that the purpose of Beristan – Opulentia BIT was to 

deprive the investor of BIT protection whenever the host state wished. Such an approach 

would in fact deprive the investor of the rights granted by a treaty and would be contrary to 

the  scope of  the BIT.  

 

A. Respondent is not entitled to rely on Art. 9 of Beristan - Opulentia BIT due to the 

fact that prerequisites to this provision were not fulfilled  

 

154. The main premise of applying Art. 9(2) is the protection of the essential security interest. 

The definition of the verb ‘protect’ is ‘to cover or shield from exposure, injury, damage, or 

destruction; guard’.192 It implies the existence of some kind of threat to the essential security 

interest. Undoubtedly, the alleged rumors about the leakage of information cannot serve as a 

sufficient basis for the use of the measure provided in Art. 9.  

 

1. There was no essential security interest at the stake.  

 

155. There is no evidence which would prove that Claimant did in fact breach the 

confidentiality clause. There is no threat to Respondent’s essential interest. Thus, there are no 

grounds for a claim that there exists the need of protection of the Respondent’s essential 

security interest.  

 

2. The Respondent’s actions were not necessary. 

 

156. According to the ICJ decision in the Nicaragua case: 

                                                           
190 Annex1, preamble 
191 Lauder ¶ 292; MTD Award  ¶104, 105; Siemens – Jurisdiction 
¶ 81; CMS ¶ 274;   Noble Ventures ¶ 52; Tunari ¶ ¶ 153, 240–241, 247; Continental Casualty 
¶ 80; Saluka ¶ 299 
192 http://www.merriam-webster.com/dictionary/protect 
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“the measures taken must not merely be such as tend to protect the essential 
security interests of the party taking them, but must be 'necessary' for that 
purpose”.193  

 

157. Thus, whether a given measure is necessary is 'not purely a question for the subjective 

judgment of the party’.194 What is more, in order to consider a measure as necessary the 

realization of the peril for the essential security interest has to be certain and inevitable.195 The 

measures applied by the Respondent belong to the group of the most restrictive and they 

cannot be regarded as necessary.  

 

3. Art. 9 of the BIT was invoked arbitrary. 

 

158. The Respondent’s conduct shall be regarded as arbitrary, grossly unfair, unjust,196 as well 

as ‘a willful disregard of due process of law’. 197 Furthermore, the invocation by Respondent 

of Art. 9 is an arbitrary measure which cannot be justified.198 

 

IX. RESPONDENT CANNOT INVOKE A STATE OF NECESSITY 

DOCTRINE DUE TO THE FACT THAT PREREQUISITES FOR 

INTERNATIONAL CUSTOMARY LAW WERE NOT FULFILLED.   

 

159. The ICJ in Gabcikowo-Nagymaros Project  set conditions under which a state of 

necessity may be invoked:  

“there must be a threat for an essential interest of the State which is the 
author of the act; that interest must have been threatened by a grave and 
imminent peril; the act being challenged must have been the only means of 
safeguarding that interest; that act must not have seriously impair[ed] an 
essential interest of the State towards which the obligation existed; and the 
State which is the author of that act must not have contributed to the 
occurrence of the state of necessity.” 199 
 

                                                           
193 Nicaragua case ¶282 
194 Ibid. 
195 Gabcíkovo ¶¶ 49-55 
196 Waste Management II ¶98 
197 ELSI  p. 1142 
198 International Court of Justice Verbatim Record, C 3/CR 89/7 at 42-43 (22 Feb. 1989) as 
cited by S.D. Murphy, ibid., at note 177 
199 Gabcikowo ¶¶ 51-52 
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160. The state of necessity has been invoked to protect a wide variety of interests200, but in all 

times the peril to the essential security interest was not possible to avoid.201 

What is more the existence of essential interest: “depends on all the circumstances and cannot 

be prejudged.”202 

161. In this case the peril for the Respondent’s essential security interest is neither certain nor 

inevitable. What is more, there is no proof that any peril existed at all.  

162. The invocation by the Respondent of the Essential Security Interest clause leads to the 

conclusion that it was inconsistent with the ‘only way’ requirement. Without a doubt, a 

provision which completely deprives the investor of the protection contained in BIT shall be 

regarded as a means of last resort. In fact, Respondent did have another remedies available, 

e.g. he could undertake some measures to find out whether the breach of the confidentiality 

clause had happen or not. Such actions do not appear to have been the only way to safeguard 

its essential interest. 203 Thus, the prerequisite from Art. 25 (1a) has not been met. As a 

consequence, the Respondent is not entitled to invoke the state of necessity.  

 

CONCLUSIONS ON MERITS 
 

163. Claimant respectfully submits that Respondent expropriated Claimant’s interest in Sat-

Connect, breached the fair and equitable treatment by implementing discriminatory and 

arbitrary measures, failed to provide the Claimant’s investment with full protection and 

security and denied Claimant with the national treatment.  

164. Respondent did not compensated Claimant its losses arises from the abovementioned 

wrongdoings. 

165. Respondent cannot also effectively rely neither on Art. 9 of the Beristan-Opulentia BIT 

nor on the customary international law doctrine of necessity. 

  

                                                           
200 Rainbow Warrior ¶ 75 
201 Gabcíkovo ¶ 50 
202  ILC Yearbook, p. 83 
203 Gabcíkovo ¶ 7 
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RESPECTFULLY SUBMITTED ON SEPTEMBER 19, 2010  

 ________________________________________ 

 LACHS 

 


