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STATEMENT OF FACTS 

 

1. Beritech S.A. entered into a joint venture agreement (“JV Agreement”) with 

Televative, Inc. (Claimant), a privately held Opulentian company, on October 18, 2007. 

The Beristan government owns seventy-five percent of Beritech, and wealthy individuals 

with close ties to the Beristian government own the remaining twenty-five percent. The 

Beristan Minister of Telecommunications is also a member of the board of directors. This 

JV agreement established Sat-Connect S.A. to develop and deploy a satellite network for 

Euphonia, an area covering one-fifth of the world’s surface.  

 

2. On August 12, 2009, the Beristan Times published an article in which an anonymous 

Beristian government official alleged that Televative personnel had leaked about the Sat-

Connect project to the Opulentian government. There is no evidence supporting this 

allegation other than the unsubstantiated newspaper article and rumors in Beristan 

military circles.1 Additionally, no criminal charges were brought against Televative 

personnel.   

 

3. The board of directors convened on August 27, 2009 and although the board initially 

met the quorum requirement of six directors, Alice Sharpton left before the end of the 

meeting which reduced the number of directors to five. Alice Sharpton did not participate 

in the voting2, and quorum is required at the time of the vote.3 Furthermore, Beristan law 

states that board actions in violation of the company’s bylaws are null and void.4  

 

4. The five members of Sat-Connect’s board appointed by Beritech voted to buyout 

Televative’s share in the company under Clause 8 of the JV Agreement.5 However, this 

clause requires a material breach of the agreement. The next day, Beritech served notice 

on Televative to hand over possession of Sat-Connect site, facilities, and equipment 

within two weeks. For the next two weeks, Televative’s seconded personnel continued to 
                                                        
1 Clarification 231 
2 Clarification 156 
3 Clarification 200 
4 Id.  
5 Clarification 229 
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work at Sat-Connect without issue. However, on September 11, 2009, members of the 

Beristian army entered the Sat-Connect premises and expelled Televative’s seconded 

personnel. This expulsion took place under Executive Order and cannot be appealed.6  

 

5. On September 12, 2009 Televative notified Beristan of its intention to settle the dispute 

amicably.7 Beritech then filed a request for local arbitration. Although Beritech made an 

offer to settle the dispute for $47 million dollars, this amount did not take into account 

the value of Televative’s intellectual property or loss of profit from a network that 

covered one-fifth of the world’s surface. On October 28, 2009, Televative requested 

arbitration in accordance with ICSID’s Rules of Procedure for the Institution of 

Conciliation and Arbitration Proceedings. Televative also notified the government of 

Beristan of this proceeding.   

 
SUMMARY OF ARGUMENT 

 

JURISDICTION. This dispute satisfies Article 25(1) of the Convention. Respondent’s 

three objections are meritless. First, the Tribunal has jurisdiction because Beritech is an 

Organ of the State of Beristan and Beritech’s actions can therefore be attributed to 

Beristan. Second, Beristan acted in violation of the BIT by breaching Clause 8 of the Sat-

Connect agreement by failing to adequately purchase Televative’s interest, removing 

Televative’s personnel from the project site, and invocating Clause 8 as a form of self-

help. Third, Respondent may not rely on other principles to deny the Tribunal of 

jurisdiction. The principle of estoppel does not apply because there was no “fork in the 

road” provision, local remedies need not be pursued as a procedural nor substantive 

matter, and the amicable settlement provision does not deprive this tribunal of 

jurisdiction.  

 

MERITS OF THE CLAIM. Beristan’s seizure of Claimant’s investment has violated 

several clauses of the Beristan-Opulentia BIT. First, the Respondent expropriated 

Claimant’s investment and must provide full and effective compensation. Second, 
                                                        
6 Clarification 228 
7 Clarification 133 
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Respondent failed to provide fair and equitable treatment to the Claimant. Third, 

Respondent breached its duty to provide full protection and security. Fourth, Respondent 

treated Claimant in a discriminatory and unjustified manner. Finally, Respondent 

improperly invoked essential security as a defense for its arbitrary actions.   

 

ARGUMENT 

PART ONE: JURISDICTION 

 
I.  THE TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE 

6. The Tribunal has jurisdiction over this dispute under Article 25(1) of the Convention 

and Article 1(1) of the Opulentia-Beristan Bilateral Investment Treaty (“BIT”). Article 

25(1) of the Convention assures ICSID jurisdiction over   

 any legal dispute arising directly out of an investment, between a Contracting  
 State…and a national of another Contracting State, which the parties to the dispute  
 consent…to submit to the Centre.   
 

This dispute arises out of Respondent’s violations of its express obligation under the 

Opulentia-Beristan BIT with respect to Claimant’s investments in Sat-Connect S.A. 

(“Sat-Connect”), a corporation incorporated in Beristan. 

 

7. Both parties satisfy the standing requirements of Article 25(1).  Both Beristan and 

Opulentia are Contracting States to the Convention8, and Televative (“Claimant”), a 

corporation incorporated and based in Opulentia, owns 40% of Sat-Connect.9  

 

8. Claimant owns shares in Sat-Connect and has contributed intellectual assets to the 

enterprise, which constitute investments under the Article 1 of the BIT and Article 25 of 

the Convention.  Claimant’s contributions to Sat-Connect is an investment under Article 

1 of the Opulentia-Beristan BIT because it involves “property invested” by an Opulentian 

investor in Beristan and includes “movable and immovable property” and “patents, 

                                                        
8 Record, at 9 
9 Record, at 16 
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industrial designs and other intellectual and industrial property rights.”10  Claimant’s 

contributions to and involvement in Sat-Connect also meets the Article 25 definition of 

investment.11  Sat-Connect is a joint venture established by claimant, which meets the 

transfer of capital prong; Sat-Connect was intended to provide telecommunications, 

which is a long-term endeavor intended to generate income and benefit the host state’s 

development; Claimant had seconded staff to the project and provided intellectual 

property, thus retaining buy-in and some day-to-day control; and Claimant as a 

shareholder shares in the risks and rewards of the enterprise.   

 
II. THE TRIBUNAL HAS JURISDICTION BECAUSE THE ACTIONS OF 
BERITECH ARE ATTRIBUTABLE TO BERISTAN 
9. The Tribunal has jurisdiction to hear this dispute because Beritech is a State organ of 

the Republic of Beristan. Beritech’s actions are therefore directly attributable to the 

Republic of Beristan under customary international law. Article 25(1)’s limitation on 

jurisdiction to disputes between a Contracting State and a national of another Contracting 

State is therefore satisfied. Accordingly, the Tribunal has jurisdiction over this dispute.  

A. The Actions of Beritech Are Attributable to Beristan Under Customary 
International Law as Elucidated by the ILC Articles 

10. Beristan may not evade responsibility for the actions of Beritech by asserting that 

Beritech, despite being state-owned and charged with a traditionally public activity, has a 

distinct legal personality from the Republic of Beristan. The leading reflection on the law 

of attribution in customary international law is the International Law Commission’s Draft 

Articles on Responsibility of States for Internationally Wrongful Acts (hereinafter “ILC 

Articles”).12 The provisions of the ILC Articles that set out the guidelines for attribution 

are animated by the principle that “international law does not permit a State to escape its 

international responsibilities by a mere process of internal subdivision.”13  The drafters of 

the ILC Articles were particularly concerned that a State could escape liability for its 

                                                        
10 Record, at 9 
11 See Schreuer, THE ICSID CONVENTION, at 467 
12 See Kaj Hober, STATE RESPONSIBILITY AND ATTRIBUTION, in P. Muchlinksi et al., eds., THE OXFORD 
HANDBOOK OF INTERNATIONAL INVESTMENT LAW 550 (2008) (“It is generally accepted that the rules on 
state responsibility form part of customary international law.  The law of state responsibility is, to a large 
part, reflected in the work of the International Law Commission (ILC) of the United Nations.”). 
13 ILC Articles, ch. II ¶ 7.  
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internationally wrongful acts through the privatization of the public sector.14 Thus, 

Beristan may not evade responsibility for its internationally wrongful conduct simply by 

asserting that Beritech has a distinct legal personality from the State of Beristan.15  

 
1. The Acts of Beritech are Attributable to Beristan Because Beritech 
is an Organ of the State of Beristan. 

11. Beritech is an organ of the Republic of Beristan and its actions are therefore 

attributable to Beristan. Article 4 of the ILC Articles provides that:  

 
 (1) The conduct of any State organ shall be considered an act of that State under 
 international law, whether the organ exercises legislative, executive, judicial or 
 any other functions, whatever position it holds in the organization of the State,  
 and whatever its character as an organ of the central Government or of a territorial 
 unit of the State. 
 
 (2) An organ includes any person or entity which has that status in accordance 
 with the internal law of the State.16 
 
The Commentary to the ILC Articles clarifies that “the reference to a State organ in 

article 4 is intended in the most general sense”17 and “extends to organs of government of 

whatever kind or classification . . . .”18 Furthermore, Article 4(2) does not serve as a 

requirement that an entity be deemed an organ of the State under municipal law, but 

instead provides that municipal law may supplement the international law understanding 

as to what constitutes a State organ.19 The ILC Articles clarify that “a State cannot avoid 

responsibility for the conduct of a body which does in truth act as one of its organs 

merely by denying it that status under its own law.”20  

 
a. Beritech’s actions can be structurally attributed to Beristan 

 
12. The ICSID tribunal in Salini v. Morocco found that a privatized company, ADM, was 

a de facto organ of the Moroccan Government because the Moroccan government 

                                                        
14 Yearbook of the International Law Commission 1998, vol. I, 228.  
15 Ibid. (“[t]he State as a subject of international law is held responsible for the conduct of all the organs, 
instrumentalities and officials which form part of its organization and act in that capacity, whether or not 
they have separate legal personality under its internal law.”) 
16 ILC Articles, art. 4 
17 ILC Articles, art. 4 Commentary ¶ 6.  
18 Ibid.  
19 See Sasson, SUBSTANTIVE LAW IN INVESTMENT TREATY ARBITRATION at 10. 
20 ILC Articles, art. 4 ¶ 11. 
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exercised a degree of control over ADM sufficient to justify deeming it a State organ.21 In 

finding that ADM was an organ of the State, the tribunal was not deterred by the fact that 

ADM was a private company with a distinct legal personality.22 The tribunal found that 

from a structural standpoint ADM was an organ of the Moroccan State.23 The principle 

consideration underlying the tribunal’s finding was the fact that the Moroccan State had a 

majority stake ADM.24 The tribunal also considered the fact that government ministers 

sat on ADM’s board of directors, including the Minister for Infrastructure, who served as 

president of the board.25   

13. Just as the Moroccan government used its controlling interest in ADM to carry out a 

public function, the Beristan government used its majority stake in Beritech to develop 

telecommunications infrastructure for civilian and military purposes, a traditionally 

public function. The Government of the Republic of Beristan holds a controlling interest 

in Beritech because it owns 75% of Beritech’s shares.26 The residual 25% of the shares 

are in the hands of “wealthy Beristan investors, who have close ties to the Beristan 

government.”27 As in Salini, in which the Minister for Infrastructure served on the board 

of directors, the Minister of Telecommunications of Beristan serves on the board of 

Beritech.28 Because Beristan has a large majority stake in Beritech and the Minister of 

Telecommunications serves on the board or Beritech, the Republic of Beristan exercises 

control over Beritech to such a degree that Beritech must be deemed a State organ.  

Beritech is a State organ from a functional standpoint.  
 
b. The fact that Beritech is functionally part of Beristan is sufficient to hold that 
its actions can be attributed to Beristan 

                                                        
21 Salini Costruttori S.p.A. and Italstrade v. Morocco, Decision on Jurisdiction, 23 Jul. 2001, ILM 42 
(2003), ¶32-33.  
22 Ibid. at ¶35 (“the Tribunal notes that the fact that a State may act through the medium of a company 
having its own legal personality is no longer unusual if one considers the extraordinary expansion of public 
authority activity. In order to perform its obligations, and at the same time take into account the sometimes 
diverging interests that the private economy protects, the State uses a varied spectrum of modes of 
organization, among which are in particular semi-public companies, similar to ADM, a company mostly 
held by the State which, considering the size of its participation (over 80%), directs and manages it. All 
these factors resolutely imprint a public nature on the said company.”).  
23 Ibid. at¶ 32. 
24 Ibid.  
25 Ibid.  
26 Record at 16.  
27 Ibid.  
28 Clarification 135. 
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14. In applying Article 4, the ICJ in the Genocide case made the distinction between de 

jure and de facto organs of the State. The ICJ emphasized that “reality must prevail over 

appearances”29 in determining whether the acts of officers who perpetrated the Srebrenica 

massacre were attributable to Serbia and Montenegro. In the Genocide case, the ICJ 

found that it is insufficient to look solely to municipal law to determine whether or not an 

entity is an organ of the State for attribution purposes.30 If an entity is not deemed a de 

jure organ under municipal law, it may nonetheless be a de facto organ if the “degree of 

control and dependence is of such a degree to justify equating the entity or the person to 

an organ acting on the State’s behalf.”31 

 
c. Beritech’s actions can functionally be attributed to Beristan as well 

 
15. Nonetheless, Beritech’s actions can also functionally be attributed to Beristan. From a 

functional standpoint, Beritech is a State organ because it carries out a public function. 

As the Report on the ILC Articles mentioned, the ILC Articles were drafted to “prevent 

the recent tendency for privatization of the public sector from leading to any reduction of 

the scope of the rules of attribution.”32 The history of the Beristan telecommunications 

industry in the 1990s is indicative of this global tendency. In 1996, Beristan passed the 

Telecommunications Act of 1996, which “was passed in view of the privatization of 

telecommunications services in Beristan.”33 Consistent with this policy of privatization of 

the telecommunications industry, Beritech was established as a state-owned company in 

March 2007.34 Beritech’s sole activity to date was participating in a joint venture to carry 

out a historically public function: “developing and deploying a satellite network and 

accompanying terrestrial systems and gateways that will provide connectivity and 

communications”35 for “civilian and military purposes.”36  

                                                        
29 Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 26 Feb. 2007, at 140.  
30 Ibid. at 140-41.  
31 Sasson at 13 (analyzing the Genocide case at 140-41.).  
32 See supra note 3 and accompanying text.  
33 Clarification 166.  
34 Record at 16.  
35 Ibid.  
36 Ibid. at 17.  
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16. Furthermore, the arm of the Beristan government that likely would have been tasked 

with developing telecommunications prior to the Telecommunications Act is the Civil 

Works Task Force (“CWF”), the civil engineering section of the Beristan army. The 

CWF worked in conjunction with Beritech to expel Televative’s personnel from the Sat-

Connect project in accordance with the Beristan executive order.37 The facts demonstrate 

that Beritech, under the direct control of Beristan, worked in conjunction with the 

Beristan executive and the CWF to achieve a public objective. 

 
 
 d. Beristan is thus responsible for Beritech’s acts 
 
17. Heeding the ICJ’s assertion that “reality must prevail over appearances,” it is clear 

from a structural and functional standpoint that Beritech is an organ of the Republic of 

Beristan because Beristan owns a large majority stake in Beritech, the Minister of 

Telecommunications sits on the board of directors of Beritech, and Beritech carries out a 

public function. These considerations lead to the inescapable conclusion that Beritech is 

an organ of the Republic of Beristan. Under customary international law, Beristan is 

responsible for the internationally wrongful acts of its organs, including Beritech.38 

Therefore, ICSID Article 25’s jurisdictional requirement that the dispute be between “a 

Contracting State (or any constituent subdivision or agency of a Contracting State 

designated to the Centre by that State) and a national of another Contracting State”39 is 

satisfied. The Tribunal therefore has jurisdiction over this dispute.  

 
 
III. THE VIOLATION OF CLAUSE 8 PROVIDED THE ICSID TRIBUNAL 
WITH JURISDICTION BECAUSE OF UMBRELLA CLAIMS 
 
18. Beristan has acted in violation of the BIT by breaching Clause 8 (“Buyout Clause”) of 

the Sat-Connect agreement.  While the agreement alone is not a binding obligation under 

international law, Article 10 of the BIT (“umbrella clause”) protects Televative by 

guaranteeing that Beristan will “constantly guarantee the observance of any obligation it 
                                                        
37 Ibid.  
38 See ILC art. 2 (“There is an internationally wrongful act of a State when conduct consisting of an action 
or omission: (a) is attributable to the State under international law; and (b) constitutes a breach of an 
international obligation of the State.”).  
39 ICSID art. 25.  
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has assumed” regarding Televative’s investment.40  Therefore Beristan’s violation of the 

Sat-Connect agreement is, in effect, a violation of the BIT. 

 
19. Beristan law is the applicable law in reviewing claims arising under the umbrella 

clause.41  While the record provides little insight into the specific provisions of the 

relevant laws and regulations, it does indicate that the UNIDROIT principles of contract 

law are incorporated within Beristan law.42  These principles, addressed in detail below, 

provide the tribunal a crucial standard by which to measure Beristan’s compliance with 

its own law.  Beristan may submit that the UNIDROIT principles are more apt for a 

commercial contact dispute than one arising out of a joint-venture agreement, but over 

150 tribunals presiding over complex disputes, including many arising out of partnership 

and joint-venture arrangements, and relied upon the UNIDROIT principles.43 

 
20. Beristan violated its own law in three independent ways.  First, following its 

invocation of the Clause 8, Beristan failed to purchase Televative’s interest in the Sat-

Connect project as required by the joint-venture agreement, instead making completion of 

the purchase conditional on completion of the local arbitration.  Second, by unjustly 

absorbing Televative’s interest in Sat-Connect as well as removing Televative personnel 

from the project site, Beristan materially breached the joint-venture agreement and 

consequently must pay Televative the fair market value of its cumulative investment into 

Sat-Connect, including the value of its intellectual property and expected future profits.  

Third and finally, Beristan’s “shoot first, ask questions later” invocation of Clause 8, 

which amounted to little more than aggressive self-help, violated the UNIDROIT 

principles incorporated into its law.   

 
A. Beristan violated the BIT by not adequately meeting the requirements of 
Clause 8 

 

                                                        
40 Article 10, BIT 
41 Taida Begie, APPLICABLE LAW IN INTERNATIONAL INVESTMENT DISPUTES (2005);  see also Monique 
Sasson, Substantive Law in Investment Treaty Arbitration: The Unsettled Relationship Between 
International and Municipal Law (2010), p. 154, 164. 
42 Clarification 136 
43 Herbert Kronke, THE UN SALES CONVENTION, The UNIDROIT Contract Principles and the Way 
Beyond, available at <http://www.uncitral.org/pdf/english/CISG25/Kronke.pdf> 
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21. First, Beristan failed to meet the purchase terms of Clause 8 of the Sat-Connect 

agreement. It did not purchase the $47 million of Televative’s interest in the project, 

instead making provision of the funds to Televative dependent on the finality of the local 

arbitration it had initiated.  The record clearly states that the funds are being held in an 

escrow account whose amount is to be turned over to Televative “pending the decision in 

this [local] arbitration.”44  That Beristan made provision of the funds conditional on the 

completion of the arbitration is a manifest violation of Clause 8, whose language places 

no such condition on the funds’ availability.  It reads: 

Clause 8—Buyout 
If at any time Televative commits a material breach of any provision of 
this Agreement, Beritech shall be entitled to purchase all of 
Televative’s interest in this Agreement.  Under such circumstances, 
Televative’s interest in this Agreement shall be valued as its monetary 
investment in the Sat-Connect project during the period from the 
execution of this Agreement until the date of the buyout.45 

Beristan’s disregard for the terms of Clause 8 is not without adverse consequence to 

Televative for two reasons.  First, while the length of time Televative must wait before 

receiving the funds is unknown, one may reasonably infer that it could be years before 

the local arbitration has come to completion.  After all, over a year has passed since the 

arbitration commenced and its only accomplishment to date is a determination that the 

seat of the tribunal is to be held in Beristal, Beristan.46  In addition, Beristan’s ongoing 

delay to make its funds available to Televative means that Beristan, not Televative, 

stands to benefit from the interest accrued.  This sum, hardly insignificant, is worth 

roughly $2.35 million annually. 

22. In response, Beristan may argue that it made the funds available for Televative and 

was turned down.  Further clarification on the record, however, indicates that the $47 

million as well as Televative’s shares in Sat-Connect were submitted directly to escrow 

following the August 27th board meeting, with no mention of availability.47 

 
B. Beristan inappropriately gained full control and ownership of Sat-Connect 

                                                        
44 Record at 18. 
45 Record at 19. 
46 Clarification 118 
47 Clarification 138 
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23. Second, Beristan materially breached the joint-venture agreement by improperly 

cashing in on Clause 8’s buyout clause and consequently gaining full control and 

ownership of Sat-Connect.  Beristan’s windfall gain was ill-gotten because the record 

does not support the conclusion that Televative materially breached the Sat-Connect 

agreement.  There are two independent bases for this conclusion: 1) There is 

exceptionally little evidence that Televative disclosed any sensitive material to Opulentia, 

and 2) the text of Clause 4 of the Sat-Connect agreement, whose violation Beristan relies 

upon to trigger Clause 8, excludes from breach any act required by law.48  As the record 

indicates that disclosure was required by Opulentian law,49 it is impossible for Televative 

to have violated Clause 4 and is therefore protected from Clause 8. 

24. Beristan may argue that the record is unclear as to whether Opulentia requires 

disclosure, observing that the Beristan Times article does not expressly reference 

Opulentian as being one of the countries that requires disclosure.  While this is true, 

Opulentia is the only country whose laws are specifically referenced in the Times article, 

and this reference is in the context of “foreign laws compelling disclosure of encryption 

ciphers, keys, and pads to national security services.”50  Further, the article concludes by 

mentioning Opulentian laws passed in wake of the fallout of “the allegations will stop 

abuses or simply give them legal cover,” suggesting that Opulentian laws prior to the 

fallout did, in fact, require disclosure, and Opulentia has since changed its policy in that 

respect.51 

 
C. Beristan went against its own law in engaging in such self-help 

25. Third and finally, even if the record were to support that Televative breached Clause 

8, Beristan contravened its own law through its vigilante approach to self-help.  Upon its 

unilateral conclusion that Televative materially breached the joint-venture agreement, 

Beristan proceeded to absorb Televative’s shares in the Sat-Connect project and, shortly 

thereafter, use its military to remove Televative personnel still on-site at the project 

facility.52  While unquestionably effective at achieving its desired ends, Beristan’s actions 

                                                        
48 Record at 18. 
49 Clarification 178 
50 Ibid. 
51 Ibid. 
52 Clarification 248 
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are illegal under its own law.  The UNIDROIT principles, incorporated into Beristan law, 

limit self-help to withholding or refusing performance; they do not, however, allow an 

allegedly aggrieved party to affirmatively repossess another party’s property.53  Indeed, 

such an approach to dispute resolution would be much more at home in a lawless society 

whose denizens must fend for themselves.  Beristan’s thuggish behavior is a violation of 

the UNIDROIT principles and of its own law. 

 
D. Beristan’s reading of Article neither conforms with the plain meaning of the 
text nor with the weight of authority 

26. In an effort to downplay the value of Article 10, Respondent may cite to limited 

authority to support the proposition that the relative location of the umbrella clause in the 

Opulentia-Beristan BIT means that the drafters of the BIT intended for the clause to be of 

lesser importance.  While persuasive support for this position continues to erode, 

Respondent may nevertheless refer to more dated case support. 

  1. Beristan does not rely on the appropriate authorities 
27. In one such 2003 decision, SGS v. Pakistan, the tribunal was of the opinion that the 

placement of the clause near the end of the Swiss-Pakistan BIT was indicative of an 

intention on the part of the Contracting Parties not to provide a substantive obligation.  

The tribunal considered that had the Contracting Parties intended to create a substantive 

obligation through the umbrella clause it would logically have been place alongside the 

other “first order” obligations.54  Yet to assign so much weight to a clause based on its 

relative placement within a treaty lacks support in the Vienna Convention on the Law of 

Treaties, which instructs that “[a] treaty shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context and in the 

light of its object and purpose.”55  Therefore the conclusion of the tribunal in Pakistan to 

treat the umbrella clause as a secondary consideration should itself be cast aside in favor 

of more persuasive authority. 

                                                        
53 UNIDROIT principles; see also Mark Gergen, A Theory of Self-Help Remedies in Contract, Harvard 
Law School Faculty Workshop Working Paper, pp. 7-10, available at 
http://www.law.harvard.edu/faculty/workshops/open/papers0708/gergen.paper.pdf 
54 SGS v. Pakistan, ¶158 
55 Article 31, Vienna Convention on the Law of Treaties; see also Anthony Aust, Modern Treaty Law and 
Practice, 2007, pp. 235-237. 
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28. Such contravening authority is wide-ranging, but a ready example may be found in 

the case SGS v. Philippines, whose tribunal was presented a set of facts almost identical 

to its Pakistan counterpart.  Published shortly after that decision, Philippines criticized 

the reasoning of that tribunal by opining that “it is difficult to accept that the … language 

[of the umbrella clause] is … legally inoperative in the BIT merely because of its 

location.”56  The tribunal concluded that the relative location of the umbrella clause in the 

BIT was in no way a controlling factor, and proceeded to turn to the text of the umbrella 

clause in determining its scope. 

  2. The text of Article 10 requires a broad reading 

29. The specific text of Article 10 of the BIT requires it to be read broadly, in contrast to 

efforts by Beristan to render inoperative its language through promotion of a narrow 

interpretation.  This interpretation, Beristan argues, does not permit a tribunal jurisdiction 

over contract claims.  But the plain meaning of the text in Article 10 is clear, supporting a 

broad, unencumbered interpretation which guarantees an investor protection of 

obligations between it and the Contracting State:  

Article 10 
OBSERVANCE OF COMMITMENTS 

Each Contracting Party shall constantly guarantee the observance of 
any obligation it has assumed with regard to investments in its territory 
by investors of the other Contracting Party.57 

The language of this clause is similar to the umbrella clause at issue in SGS v. 

Philippines, which reads that "[e]ach Contracting Party shall observe any obligation it has 

assumed with regard to specific investments in its territory by investors of the other 

Contracting Party."58  In interpreting the clause, the tribunal first interpreted “shall” to be 

a “mandatory term” which requires compliance.59  It also interpreted “any obligation” as 

being the broadest possible language.  The tribunal then turned to the object and purpose 

of the Switzerland-Philippines BIT, opining that its broad language in support of 

fostering economic development supported a broad interpretation of the umbrella clause.   

                                                        
56 SGS v. Philippines, ¶124 
57 Article 10, Opulentia-Beristan BIT 
58 Art X(2), Switzerland-Philippines BIT 
59 SGS v. Philippines ¶115  
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30. The similar facts of the present dispute render persuasive the reasoning of the SGS v. 

Philippines tribunal.  Like in SGS v. Philippines, Article 10 of the Opulentia-Beristan 

BIT contains “shall” as well as “any obligation,” compelling a mandatory guarantee of 

the broadest possible degree.  As the Vienna Convention places primary value on the 

plain meaning of text,60 there appears to be no support for the proposition that the current 

umbrella clause could not encompass the contract claims identified above.  Further, the 

language of the preamble in the present dispute is also broadly worded, as it recognizes 

the desire to “….establish favorable conditions for improved economic co-operation 

between the two countries, and especially for investment….”61  This language cannot be 

read to indicate that the drafters of the BIT sought to exclude contract claims from 

investment arbitration, particularly in light of the fact that they guarantee said protection 

within the treaty itself. 

3. The Weight of authority points towards allows umbrella claims to 

be applied 

31. Other tribunals have also found umbrella clauses to elevate contract disputes to 

international law.  In Fedax v. Venezuela, the tribunal took the position that a breach of 

contract is a breach of treaty.  The underlying claim by the investor was that Venezuela 

failed to honor certain promissory notes, and the controlling BIT between Netherlands 

and Venezuela contained an umbrella clause.  The tribunal held, inter alia, that “the 

Republic of Venezuela is under the obligation to honor precisely the terms and conditions 

governing such conditions, laid down mainly in [the umbrella clause of the BIT] as well 

as to honor the specific payments established in the promissory notes issued.”62  The text 

of that umbrella clause is almost identical to the one in the present dispute: “Each 

Contracting Party shall observe any obligation it may have entered into with regard to the 

treatment of investments of nationals of the other Contracting Party.”63   

32. In another case, in Noble Ventures v. Romania, the tribunal broadly interpreted the 

umbrella clause in Article II(2)(c) of the Romania-United States BIT: “[e]ach Party shall 

                                                        
60 Aust, p. 234. 
61 Opulentia-Beristan BIT, preamble 
62 Fedax v. Venezeula, ICSID (March 9, 1998) ¶ 29. 
63 Article 3, Netherlands-Venezuela BIT 
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observe any obligation it may have entered into with regard to investments.”64  The 

Tribunal opined, however, that rather than going wholly by previous decisions, an 

independent analysis of the clause in question utilizing the Article 31 et seq. of the 

Vienna Convention on the Law of Treaties would be more apt.65 

33. Finally, LG&E Corp. v. Argentine Republic, the tribunal held that even legal 

obligations under municipal legislations will come under an umbrella clause.  This broad 

interpretation was based on identical to that in the Romania-United States BIT, and also 

similar to that in the present dispute: “[e]ach Party shall observe any obligation it may 

have entered into with regard to investments.”66  Based on this text, the tribunal 

concluded that the plain meaning of the BIT required the protection of contract claims at 

an international level. 

34. Beristan violated Article 10 of the BIT in its material breach of the Sat-Connect 

agreement.  Its “shoot first, ask questions later” might have proven an effective way to 

usurp Televative’s interest in their joint venture, but efficacy is not an excuse for 

illegality.  

 
III. BERISTAN CANNOT RELY ON PRINCIPLES OF ESTOPPEL, LOCAL 
REMEDIES, OR AMICABLE SETTLEMENT TO DENY ICSID JURISDICTION 

A. Respondent’s cannot rely on the principle of estoppel to deny the Tribunal 
jurisdiction.  

1. Estoppel claims cannot be brought because the BIT does not have a 
“fork in the road” provision 

35. Even if it does apply, estoppel arguments only apply in ICSID arbitration when there 

are “fork in the road” provisions that prohibit an investor from choosing one remedy after 

having pursued another. In Petrobart, the Tribunal held that no estoppel arguments could 

be made because there was no “fork in the road” provision in the BIT and thus that the 

estoppel argument could not go forward.67 Since 11.1 of the Beristan-Opulentia BIT does 

not include a fork in the road provision, Beristan’s estoppel arguments are without merit. 

Unlike typical provisions in BITs that have fork-in-the-road provisions,68 the Beristan-

                                                        
64 Romania-United States BIT, Article II(2)(c) 
65 Noble Ventures v. Romania, ¶ 47-49 
66 Argentina-United States BIT, Article II(2)(c) 
67 Petrobart Ltd v Kyrgyzstan Award, SCC Case No 126/2003 IIC 184 (2005) §368-69 
68 Found for example in the Chile model BIT in which Article 8 provides for two alternative forums (ICSID 
or litigation before host State courts) but Article 8(3) also provides that “Once the investor has submitted 
the dispute to the competent tribunal of the Contracting Party in whose territory the investment was made 
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Opulentia conspicuously lacks such a provision. Hence, the absence of a fork-in-the road 

provision in Article 11 forecloses Beristan from relying on an estoppel argument. 

 
2. Beristan does not meet the three elements that need to be 
established for estoppel.  

 
36. As the Tribunal in RSM v Grenada emphasized, three requirements need to be met for 

estoppel.69 First, there needs to be an unequivocal representation by the party that induces 

the detrimental reliance. Second, there needs to be a common assumption as to the 

element that induces the reliance. Third, there needs to be a proven reliance by the party 

in reliance on the representation and the assumption. If these requirements are not met, 

then estoppel arguments cannot go forward.70 

 

37. First, there was no representation by Televative that Beristan arbitral tribunals would 

be the sole means of redress because Televative merely signed an agreement that both 

had agreed upon. Televative never indicated that it would not pursue ICSID arbitration.  

 

38. Second, there was no common assumption that the dispute would be dealt with by 

Beristan arbitration exclusively since Televative had always had in mind to pursue ICSID 

arbitration should a dispute arise. Thus, although Beristan might have mistakenly 

assumed that only Beristan arbitral tribunals would deal with the dispute, this was not a 

commonly shared belief since the BIT states to the contrary and there was no indication 

that Clause 17 was drafted to negate the rights that the BIT had granted Televative.  

 

39. Third, the record does not support the assertion that Beristan acted in detrimental 

reliance with regard to Clause 17 because there is no indication that Beristan would have 

acted differently if the contractual provisions had been different. As the Tribunal in 

CSOB v Slovakia pointed out, an essential element of estoppel is that “there must be 

reliance in good faith upon the statement either to the detriment of the party so relying on 

                                                        
or to international arbitration, that election shall be final”. Similar clauses also exist in the France-
Argentina BIT; see Vivendi and in the US-Argentina BIT; see CMS Gas Transmission Co v. Argentina 
69 RSM Production Corporation v Grenada, Award, ICSID Case No ARB/05/14; IIC 363 (2009) )§378) 
70 See, e.g. ATA Construction, Industrial and Trading Company v Jordan, Award, ICSID Case No 
ARB/08/2; IIC 430 (2010) 
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the statement or to the advantage of the party making the statement.”71 The Tribunal held 

that there was no misleading by Respondent or that there was reliance on allegedly 

misleading statements. Thus, the Tribunal found that the doctrine of estoppel did not 

apply. In Gruslin v Malaysia the Tribunal also held that it must be established that a 

statement was made by one party, and the other party relied on it to its detriment.72 The 

Tribunal actually found that nothing indicated that such estoppel had occurred and 

therefore that the test had not been met. The Tribunal therefore rejected the estoppel 

issue. Similarly, in this case there was no misleading or indication that Beristan acted in 

reliance on Televative’s actions or words. Thus, Beristan cannot evoke the doctrine of 

estoppel to preclude ICSID from having jurisdiction. 

 
B. Claimant did not need to exhaust local remedies 

1. Claimant had no procedural requirement to exhaust local remedies: 
40. Article 26 of the ICSID convention explicitly mentions that states must include a 

local remedies provision if they wish the investor to exhaust local remedies prior to suing 

before an ICSID Tribunal.73 The presumption that investors do not need to otherwise 

exhaust local remedies is well established.74 The Beristan-Opulentia BIT never mentions 

that exhaustion of local remedies is required.  

 

41. In addition, the words of Clause 17 in the JV Agreement do not state that local 

remedies need to be pursued but merely state that Beristan law constitutes the appropriate 

choice of law. As the words of Clause 17 illustrate, the agreement “shall be governed in 

all respects by the laws of the Republic of Beristan” and the “dispute shall then be 

resolved only by arbitration under the rules and provisions of the 1959 Arbitration Act of 

Beristan”. In effect, Clause 17 is merely a choice of law provision and does not fulfill the 

“unless otherwise stated” requirement. After all, the very premise (and first sentence) of 

Clause 17 is that the agreement should be governed by “the laws of the Republic of 

                                                        
71 Ceskoslovenska Obchodni Banka AS v Slovakia, Decision on Objections to Jurisdiction, ICSID Case No 
ARB/97/4; IIC 49 (1999) 
72 Gruslin v Malaysia, Award, ICSID Case No ARB/99/3; IIC 129 (2000) §20.2 
73 Article 26 purposefully uses the words “unless otherwise stated”; see also Report of the Executive 
Directors of the World Bank on the Convention §32 
74 See, e.g., Generation Ukraine v. Ukraine 13.4 and 13.5, AES v. Argentina “ICSID system has been 
established on the basis of a reversed rule of exhaustion of local remedies”, Helnan International Hotels v. 
Arab Republic of Egypt 
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Beristan” and thus indicates that the entire provision was intended as a choice of law 

provision and not an “otherwise stated” provisions as would have been required by 

Article 26 of the ICSID convention.  

 

42. Therefore, Respondent’s argument that only UNCITRAL rules (choice 11.1 (b)) 

applies is incorrect because Clause 17 does not exclude ICSID jurisdiction and never 

even referred to the BIT. First, just because it says that Beristan law should govern does 

not mean that ICSID is deprived of jurisdiction and cannot also apply Beristan law. 

Second, if Clause 17 was really meant to be an “otherwise stated” provision as required 

by Article 26 it should have at least made some reference to Article 11.1 of the BIT or 

said that this was meant to exclude 11.1 c) as Respondent claims. Third, to require an 

exhaustion of local remedies, Clause 17 should have at least used the phrase “local 

remedies” or its equivalent. However, in the absence of any such indication, the “unless 

otherwise stated” option cannot be understood to have been adopted. It would be strange 

to say that a single word “only” buried within one of the clauses of a contractual 

agreement can have the wide-reaching effect of excluding ICSID jurisdiction without 

actually referring to the BIT or emphasizing such exclusivity and could actually negate a 

form of jurisdiction that had been clearly affirmed in the BIT. In effect, Clause 17 is at 

best a choice of law requirement and does not require local remedies to be pursued.  

 
2. The doctrine of substantive exhaustion of local remedies should not 
deny ICSID of jurisdiction 

43. ICSID award decisions do not provide support for a doctrine of substantive 

exhaustion of local remedies. The very reason that the award in Vivendi v. Argentina75 

was annulled by the Vivendi ad hoc Committee76 was because the initial tribunal had 

dismissed for lack of jurisdiction. The ad hoc Committee held that the Vivendi tribunal 

could not preclude ICSID from having jurisdiction over a claim if a contractual dispute 

resolution clause referred claims to local courts and that it was beyond the tribunal’s 

power not to hear the case. Moreover, the few decisions that have indicated such a 

substantive requirement of exhausting local remedies do not apply to this fact-scenario.  

                                                        
75 Vivendi v. Argentina, Award, 21 November 2000 
76 Vivendi v. Argentina, Decision on Annulment, 3 July 2002, ¶76 
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44. In Loewen v. USA the tribunal required an exhaustion of remedies in order to 

substantiate a denial of justice claim. In the current case, Televative’s claim is not about 

denial of justice but about expropriation and the Loewen decision does not speak to 

expropriation. There is no evidence in Loewen that its claim that substantive exhaustion 

of local remedies for denial of justice should also apply to expropriation claims.  

45. The tribunal’s decision in Generation Ukraine also must be distinguished on its facts 

because unlike the situation in Generation Ukraine where the expropriation consisted in 

the omission to grant a lease agreement, Televative’s entire investment had been seized 

by Beristan and its employees had been evacuated.77 The very facts in combination with 

its outcome make Generation Ukraine stand outside the general jurisprudence in this 

area.78 In effect, Generation Ukraine does not provide support for the claim that an 

investor must seek local remedies for an expropriation claim.  

 

46. In a rather recent decision, the tribunal in Helnan not only found that substantive 

exhaustion of local remedies should not be required but even that it was beyond the 

tribunal’s jurisdiction to require substantive exhaustion of local remedies. The Helnan 

decision illustrates how the purpose of Article 26 was to reverse the default position of 

the local remedies rule under customary international law and to guarantee the exclusivity 

of ICSID arbitration as the means to resolve disputes.79 As the Helnan award explained, 

if substantive exhaustion were allowed, “this is to do by the back door that which the 

Convention expressly excludes by the front door” and would remove much of the force 

and effect of investment arbitration if that kind of requirement was read back into the 

cause of action.80 Thus, a substantive requirement to exhaust local remedies would not 

only go against and undermine the government’s decisions when it signed the BIT into 

effect but would be contrary to Article 26 of the convention.81 In effect, the doctrine of 

substantive exhaustion should not be followed in this case. 

   
                                                        
77 Generation Ukraine v. Ukraine §§ 20.27—20.30   
78 Helnan §49 (Judge Schwebel, noting that Generation Ukraine stands outside the general jurisprudence) 
79 Helnan §45 
80 Helnan §47 
81 See Helnan §53; See also Vivendi v. Argentina (July 3, 2002) (first annulment decision?) (confirming 
that ICSID tribunals must decide the merits of a claim even if a forum selection clause states that local 
courts of exclusive jurisdiction.  
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  C. The amicable Settlement Provision does not Deprive this Tribunal of  
  Jurisdiction 
 
47. Article 11(1) of the Opulentia-Beristan BIT permits arbitration “if the dispute cannot 

be settled amicably within six months of the date of a written application.” 

  

48. On September 11, twenty days after the August 21 Board Meeting, Beritech filed 

notice of arbitration under the JV and a desire to settle amicably.82  On September 12, 

Claimant submitted its own notice for amicable settlement under the Opulentia-Beristan 

BIT.  On October 19, Beritech filed a request for arbitration under the JV.  During the 

period between September 12 and October 19, there was no known communication 

between the parties.  Nine days later (Oct. 28), Claimant initiated ICSID Arbitration. 

 

49. Respondent erroneously asserts that Claimant’s failure to wait the prescribed six 

months bars jurisdiction.  However, (A) as a procedural matter, the amicable settlement 

provision should not bar jurisdiction, and (B) respondent itself rendered amicable 

settlement futile and is thus barred from objecting to jurisdiction on the basis of the 

amicable settlement provision.   

 
   1.  As a Procedural Issue, Amicable Settlement Provisions Do Not  
   Deprive this Tribunal of Jurisdiction 
 
50. An amicable settlement provision is procedural and does not bar jurisdiction.  

Tribunals have widely held that a waiting requirement does not constitute a prerequisite 

to jurisdiction because it is a procedural rule,83 and “compliance with such requirement 

is…not seen as…condition precedent for vesting of jurisdiction.”84  Strictly adhering to a 

waiting period has been held to be unduly burdensome and formalistic85 and runs counter 

to the aims of efficiency and speed that underpin international arbitration.86 

 

51. Here, the waiting period would have lapsed in March 2010, well before the Tribunal 

                                                        
82 Clarification 175 
83 SGS v. Pakistan, at ¶185, Wena Hotels, 41 I.L.M 881, 891 (2002), Lauder, at ¶190 
84 SGS v. Pakistan, at ¶184 
85 Lauder, at ¶190 
86 Lowenfeld on International Arbitration, at 557 
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ruled on its competence.  Relying on the provision would thus require that Claimant 

reinitiate proceedings, which would in essence increase the cost of arbitration and “have 

little practical effect but to delay proceedings,”87 without protecting the legitimate 

interests of the parties.88   

 

52. In dicta, the Goetz Tribunal states that waiting periods are jurisdictional and not 

substantive, but there the governing BIT made reference to two-layers of conciliation; if 

amicable settlement between the parties to the dispute were to fail, the BIT required that 

the contracting states enter into settlement through diplomatic channels.89  Here no such 

heightened requirement exists, and the Tribunal should instead rely on the prevalent rule 

espoused by Ethyl Corp, SGS, Wena and Lauder in holding that a failure to wait a 

prescribed waiting period does not deprive a Tribunal of jurisdiction. 

 
   2.   By Shunning Settlement Procedures, Respondent May Not  
   Resort to Using the Amicable Settlement Period to Deny  
   Jurisdiction 
 
53. The actions of Respondent and Beritech effectively made settlement futile, and under 

international notions of good faith Respondent may not now rely on a settlement period 

provision to object to jurisdiction. 

 
54. Amicable settlement periods are intended to give the parties some time to informally 

enter into good faith negotiations before initiating arbitration.90  But when the parties are 

unwilling or incapable of coming to amicable settlement, no purpose is served by forcing 

a party to wait an onerous period of time before seeking redress.91 This is particularly 

relevant here because continuing delays would cause great financial injury to the investor 

without any corresponding benefits.  The satellite technology in question involves 

significant capital investment, and investor was relying on returns from the enterprise.  

Second, the value of the technology depreciates over time such that it becomes far less 

                                                        
87 See Shreuer on Waiting Periods at 236 (citing Wena Hotels, Decision on Jurisdiction, 25 May 1999, 41 
I.L.M 881, 891 (2002)  
88 See SGS v. Pakistan, at ¶184; Lauder, at ¶190. 
89 Schreuer, Traveling the BIT Route, at 237 
90 Lauder, at ¶185 
91 SGS v. Pakistan, at ¶131 
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valuable for the investor, because Beritech is in a position to exploit the technology.  The 

fact that the technology is no longer in Claimant’s direct or indirect control means the 

investment would rapidly depreciate in value, with no corresponding benefit. 

 

55. Here, two main facts militate in favor of Claimant in determining that settlement 

would have been futile.  First, Respondent relied solely on incorrect rumors and one 

newspaper article in accusing claimant of leaking sensitive information, thereby setting 

into motion a process to dispel Claimant’s seconded staff from the project without any 

substantive dialogue with Claimant. Second, Beritech prematurely initiated domestic 

arbitration proceedings under the JV, without proper consultation with Claimant and in 

spite of Claimant’s persistent denials of wrongdoing.  There was no communication 

between the parties between the date that Respondent submitted a formal request to 

initiate settlement and the date that Respondent initiated arbitration proceedings, save for 

Claimant’s own request to settle amicably.  Silence was followed by Beritech’s 

premature request for declaratory judgment that its actions were somehow proper – 

further evidence that neither Beristan or Beritech wished to settle. Accordingly, there 

were many instances where settlement could have been undertaken, but Respondent’s 

actions forestalled discussions, thus rendering settlement futile.      

 
 
 
 
 

PART TWO: MERITS OF THE CLAIM 
 

I. RESPONDENT VIOLATED ARTICLE 4.1(1) OF THE BIT BY LIMITING 
TELEVATIVE’S RIGHTS OF OWNERSHIP IN THE JOINT VENTURE 
 

56. Beristan breached its obligation under Article 4(1) of the BIT by depriving Televative 

of its ownership interest in the Sat-Connect joint venture. Article 4(1) of the Beristan-

Opulentia BIT provides: 

The Investments to which this Agreement relates shall not be subject to 
any measure which might limit permanently or temporarily their joined 
rights of ownership, possession, control or enjoyment, save where 
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specifically provided by law and by judgments or orders issued by Courts 
or Tribunals having jurisdiction.92 
 

The deprivation of Televative’s economic interest in the joint venture was accomplished 

cumulatively through: (1) the improper and ineffective invocation of the buyout provision 

of the JV agreement by state controlled Beritech; (2) the Beristan executive giving effect 

to Beritech’s improper and ineffective invocation of the buyout provision without due 

process; and (3) the forcible removal of Televative’s personnel from the Sat-Connect 

project by members of the Beristan military. As a result of these actions, Televative’s 

rights of ownership and control over its economic interest in the joint venture have not 

only been “limited,” but nullified.  

57. The actions taken by Beritech, the Beristan executive, and the Beristan military were 

not done in accordance with judgments or orders issued by Courts or Tribunals having 

jurisdiction. The seizure of Televative’s property was effectuated pursuant to an 

executive order,93 rather than by a Court or Tribunal having jurisdiction. Therefore, 

Beristan is in violation of Article 4.1(1) of the BIT. 

 

II. RESPONDENT EXPROPRIATED TELEVATIVE’S INVESTMENT IN 
BERISTAN IN VIOLATION OF ARTICLE 4.1(2) OF THE BIT 
 

58. The Republic of Beristan violated Article 4.1(2) of the Beristan-Opulentia BIT 

because it expropriated Televative’s investment and failed to provide Televative with full 

and effective compensation. Beristan directly expropriated Televative’s investment by 

compulsorily transferring its property rights in the joint venture. Alternatively, Beristan 

indirectly expropriated Televative’s investment by substantially depriving Televative of 

the economic benefit of its investment.  

 

A. Beristan has Directly Expropriated Televative’s Investment by Transferring 
Televative’s Ownership Interest in the Joint Venture.  

59. Article 4(2) of the Beristan-Opulentia BIT provides: 

Investments of investors of one of the Contracting Parties shall not be 
directly or indirectly nationalized, expropriated, requisitioned or subjected 
to any measures having similar effects in the territory of the other 

                                                        
92 Beristan-Opulentia BIT, art. 4.1(1) 
93 Clarification 155. 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Contracting Party, except for public purposes, or national interest, against 
immediate full and effective compensation, and on condition that these 
measures are taken on a non-discriminatory basis and in conformity with 
all legal provisions and procedures. 

Although the term “expropriation” is not given precise meaning in the Beristan-Opulentia 

BIT or in customary international law, it is generally understood as a taking or 

deprivation of property by State authorities.94 Direct expropriation exists when there has 

been a ‘compulsory transfer of property rights.’95 

 

60. Beristan is responsible for the compulsory transfer of property rights because 

Beritech improperly and ineffectively invoked Clause 8 of the J.V. Agreement, the 

Beristan government gave effect to the improper and ineffective invocation of the buyout 

clause, and the CWF consummated the removal of Televative from the Sat-Connect 

project. These actions, all of which are attributable to Beristan, cumulatively resulted in 

the compulsory transfer of Televative’s economic rights in the joint venture. 

 
B. Beristan Indirectly Expropriated Televative’s Investment by Substantially 
Depriving Televative of the Economic Benefit of its Investment 
 

61. The BIT’s prohibition of “any measures having similar effects” as expropriation 

protects investors from any activity that has the effect of substantially depriving an 

investor of the benefit or expected benefit of their property. In interpreting the 1990 Italy-

Bangladesh BIT, which provides identical protections against expropriation to the 

Beristan-Opulentia BIT,96 the Tribunal in Saipem SpA v. Bangladesh applied the “sole 

effects doctrine” which directs tribunals to look solely to the economic impact of a 

measure to determine whether or not an investment has been expropriated.97  

 

62. A highly regarded and oft-cited description of the “sole-effects” doctrine may be 

found in Metalclad v. Mexico, which held that the NAFTA’s guarantee against measures 

“tantamount to” expropriation protects investors from:  

                                                        
94 CAMPBELL MCLACHLAN QC, LAURENCE SHORE, & MATTHEW WEINIGER, INTERNATIONAL INVESTMENT 
ARBITRATION: SUBSTANTIVE PRINCIPLES 290 (Oxford University Press 2007) 
95 Id. (citing Amoco International Finance Corp v Government of the Islamic Republic of Iran et al (1987) 
15 Iran-USCTR 189, 220) 
96 Saipem SpA v Bangladesh, ICSID Case No ARB/05/7, Award, 20 June 2009, at ¶ 96.  
97 Id., at ¶ 133 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not only open, deliberate and acknowledged takings of property” but also 
from “covert or incidental interference with the use of property which has 
the effect of depriving the owner, in whole or in significant part, of the use 
or reasonably–to–be–expected economic benefit of property even if not 
necessarily to the obvious benefit of the host state.98 
 

The actions and omissions of Beritech, which are attributable to Beristan, and the 

Beristan military constitute expropriation because they have had the effect of 

substantially depriving Televative of the benefit and expected benefit of its investment.  

 

63. Not only is Beristan responsible for expropriating Televative’s investment because 

the acts of Beritech are attributable to Beristan, but also because it was complicit in 

consummating the removal of Televative from the project and the compulsory buyout of 

its shares. In Metalclad, the Tribunal held that Mexico was responsible for expropriation 

because it tolerated and acquiesced in the action of municipal authorities in substantially 

depriving claimant’s of the economic benefit of their investment. Not only did Beristan 

tolerate and acquiesce to Beritech’s actions but it gave effect to its actions by issuing an 

executive order pursuant to which the CWF expelled Televative personnel from the Sat-

Connect Project. Therefore, Beristan expropriated Televative’s investment in the Sat-

Connect Project. 

C. Beristan has not Provided Televative with Full and Effective 

Compensation. 

64. The expropriation of Televative’s economic interest in the Sat-Connect Project was 

illegal because it was not met with full and effective compensation.99 

65. Article 4(3) of the Beristan-Opulentia BIT provides that “[t]he just compensation 

shall be equivalent to the real market value of the investment.” The $47 million that 

Beritech has set aside in escrow for Televative reflects merely Televative’s paid in 

investment100 and not the real market value of its economic interest in the joint venture. 

This does not satisfy the requirement Beristan provide full and effective compensation 

                                                        
98 Metalclad Corp v Mexico, Award, Ad hoc—ICSID Additional Facility Rules; ICSID Case No 
ARB(AF)/97/1; IIC 161 (2000)at ¶ 103. 
99 Noah Rubins & N. Stephen Kinsella, INTERNATIONAL INVESTMENT, Political Risk and Dispute 
Resolution 174 (Oceana Publications 2005) (“an expropriation that is non-discriminatory and for a public 
purpose is legal, but the requirement of compensation rule makes this legality conditional.”). 
100 Record 18. 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equivalent to the real market value of the investment.101 As is the case in this dispute, 

when there are difficulties in ascertaining the market value, the Beristan-Opulentia BIT 

requires that: 

compensation shall be calculated on the basis of a fair appraisal of the 
establishment’s constitutive and distinctive elements as well as of the 
firm’s activities components and results.102 

 

66. There has been no such appraisal of the value of Televative’s investment in the joint 

venture. Accordingly, Televative has not been furnished with full and effective 

compensation as required under the BIT. This Tribunal should find that Televative’s 

investment was expropriated and should award Televative the real market value of its 

investment.  

 
 
III. RESPONDENT VIOLATED CLAIMANT’S RIGHT TO FAIR AND 
EQUITABLE TREATMENT UNDER ARTICLE 2(2) OF THE BERISTAN-
OPULENTIA BIT 
67. Beristan violated the fair and equitable treatment clause of the BIT when it acted 

arbitrarily and violated Televative’s legitimate expectations. Article 2(2) of the Beristan-

Opulentia BIT provides investors with “treatment in accordance with customary 

international law, including fair and equitable treatment. . . .”103 Furthermore, the 

Preamble emphasizes Beristan’s desire to establish favorable conditions and its offer of 

mutual protection to investments.104  

68. The majority of tribunals, understanding that customary international law has not 

remained stagnant since the 1920’s, has adopted an evolutionary interpretation of the fair 

and equitable treatment standard.105 Though an exact definition of fair and equitable 

treatment has not been agreed upon, most tribunals generally look at certain factors 

including: (A) unreasonableness or arbitrariness106; and (B) violation of legitimate 

expectations. Regardless of the standard adopted, Beristan has violated its obligation to 

provide fair and equitable treatment.   

                                                        
101 Beristan-Opulentia BIT, art. 4.1(3). 
102 Ibid.  
103Beristan-Opulentia BIT, Article 2(2) 
104 Beristan-Opulentia BIT, Preamble 
105 See Glamis Gold v. United States, ¶190; Dugan, Investor-State Arbitration, pg 496.  
106 Dugan, 509 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A. Unreasonableness or arbitrariness  
69. Beristan acted unreasonably and arbitrarily when it seized Televative’s property. In a 

recent ICSID award, Merrill & Ring, the tribunal undertook an extensive examination of 

customary international law to ascertain the fair and equitable treatment standard. Merrill 

used a standard that “provides for the fair and equitable treatment of alien investors 

within the confines of reasonableness.”107 This standard is based on the tribunal’s 

understanding of opinio juris and state practice, which describe customary international 

law as defined by Article 38(1) of the International Court of Justice.  

70. Respondent has not acted reasonably. Respondent seized the Claimant’s investments 

on an unsubstantiated claim of breach of confidentiality for which there was no evidence. 

The record does not show that Respondent made any attempt to substantiate its claims 

before issuing an executive order and using its military to expel Claimant’s seconded 

personnel from Sat-Connect’s premises.108 In addition, Respondent gave Claimant no 

opportunity to respond to the baseless allegations because the executive order had no 

process for appeal. These facts indicate that Respondent violated Claimant’s right to fair 

and equitable treatment under customary international law.  

71. Alternatively, the standard of breach of fair and equitable trade from Thunderbird v. 

Mexico requires acts that “amount to a gross denial of justice or manifest arbitrariness 

falling below acceptable international standards”.109 Beristan has also breached this 

standard because its seizure of Televative’s investment fell below acceptable 

international standards of due process.  

72. The Thunderbird tribunal specifically noted that the claimant was given a chance to 

present evidence and be heard.110 It thought it was significant that the respondent did not 

breach the standard of fair and equitable treatment. In contrast, Beristan did not give 

Televative any chance to address the allegations or present evidence. This amounts to a 

gross denial of justice. Therefore, even under this stricter standard, Beristan has violated 

Televative’s right to fair and equitable treatment.   

                                                        
107 Merill, ¶213 
108 Clarification 238 
109 Thunderbird ¶194 
110 Thunderbird, ¶198 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73. Whereas the antiquated Neer standard is more concerned with treatment of aliens and 

human rights than investment and trade rights111, the highest standard for breach of fair 

and equitable treatment comes from Glamis Gold.112  However, even under this standard 

Beristan breached its obligation to provide fair and equitable treatment. Breach of the 

Neer standard requires treatment that amounts “to bad faith, to willful neglect of duty, or 

to an insufficiency of governmental action so far short of international standards that 

every reasonable and impartial man would readily recognize its insufficiency.”113   

74. Respondent’s choice to neglect its duty to investigate the accusations against 

Claimant and Claimant’s personnel shows that it did not take the alleged threat to security 

seriously. Instead of employing national security agencies or other means of response, 

Respondent initially did nothing and allowed Televative personnel to continue to work at 

Sat-Connect premises. It was only after two weeks that Beristan dispossessed Televative 

of its investment and ordered seconded personnel off the premises.  

75. Based on the arguments for expropriation, it can be concluded that Respondent has 

also acted unfairly and inequitably. Expropriations almost always violate the fair and 

equitable treatment standard.114 However, regardless of whether the Tribunal considers 

the requirements for expropriation satisfied, other tribunals have recognized that 

The standard of fair and equitable treatment has acquired prominence in 
investment arbitration as a consequence of the fact that other standards 
traditionally provided by international law might not in the circumstances 
of each case be entirely appropriate. This is particularly the case when the 
facts of the dispute do not clearly support the claim for direct 
expropriation, but when there are notwithstanding events that need to be 
assessed under a different standard to provide redress in the event that the 
rights of the investor have been breached.115  
 

Thus, even if there is no expropriation here, there can still be a violation of fair 

and equitable treatment.  

 

B. Violation of Legitimate Expectations 

                                                        
111 See Merill & Ring v. Canada, ¶201-202 
112 Glamis Gold, ¶604 
113Neer v. Mexico, ¶4 
114 Schreur, Expropriation document, pg 2-3 
115 PSEG v. Turkey, ¶238 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76. Beristan violated Televative’s legitimate expectations by not following its own laws. 

Tribunals recognize that violation of legitimate expectations is a violation of the fair and 

equitable treatment standard. A State violates legitimate expectations when the claimant 

relies on the State’s laws and the State violates them.  

77. Televative relied on the Beristan Constitution which states, “Private property shall not 

be taken for public use without just compensation and due process.” Here, Beristan’s 

purported reason for taking Televative’s property is national security – a public use.  

78. Televative also relied on Beristan’s law concerning decisions issued in violation of a 

company’s bylaws116and Beristan failed to uphold that law. Under Beristan law all Board 

of Directors’ decisions are null and void if they violate the company’s quorum 

requirements117. Respondent therefore failed to uphold its own laws when Sat-Connect’s 

Board of Directors improperly exercised the buyout clause of the Joint Venture 

agreement. This breaches the Claimant’s legitimate expectations.  

79. Ms. Sharpton did not participate in any vote.118 If only one vote took place, it is 

unclear whether Ms. Sharpton was present and therefore, it is ambiguous whether the 

board had quorum. However, if Ms. Sharpton left before voting started, the board did not 

have quorum for the decision to approve the buyout.  Without quorum, the boards of 

directors’ decisions are null and void and violate Beristan law. This violates Claimant’s 

legitimate expectations.   

IV. RESPONDENT FAILED TO PROVIDE FULL PROTECTION AND 
SECURITY 
80. Beristan failed to provide full protection and security to Televative because Beristan 

unnecessarily abused its power when it seized Televative’s property. When looking at the 

plain language of the treaty, ‘full’ means more than just physical protection. ‘Full’ means 

protection that is physical, commercial, and legal.119 A definition that only includes 

physical protection goes against the plain meaning of the text. This standard of full 

protection and security holds States to a reasonable degree of due diligence.120  

                                                        
116 Clarification 200 
117 Id.  
118 Clarification 156  
119 Biwater Gauff v. Tanzania, ¶729 
120 Schreur, Journal of International Dispute Settlement, Full Protection and Security, pg 14 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81. The Biwater Gauff tribunal states that even where a State uses no force to seize 

premises; the acts of the State were unnecessary and abusive and violated the obligation 

to provide full protection and security.121 In Biwater Gauff, police officers removed and 

then the government deported the claimant’s senior management.122 Similarly, 

Respondent in the present case removed Claimant’s seconded personnel using an organ 

of the State, which implicitly carries with it the State’s monopoly on violence. Although 

the seconded personnel were not deported, these employees needed to be evacuated123 

from the State. Thus, Beristan has violated its duty to provide full protection and security.  

82. Further, Respondent failed to provide Claimant with legal protection. In Amco v. 

Indonesia, the tribunal held that the government’s failure to prevent the investor’s local 

partner from physically taking over the investment with the assistance of armed 

Indonesian forces was not attributable to the State124. However, it was a violation of 

customary international law since the government failed to protect the investor. 

83. In the present case there was no armed takeover. However, the government was 

complicit in allowing the investment to take over and further assisted that takeover by 

ordering Claimant’s seconded personnel removed from the premises. This violates 

Claimant’s legal rights and breaches the standard of full protection and security under 

customary international law. Thus, Beristan has failed in its obligation to provide full 

protection and security. Its use of the Beristian army in order to seize Televative’s 

property without due process violated Televative’s legal rights.  

 

VI. RESPONDENT IMPROPERLY INVOKED ARTICLE 9.1 OF THE BIT. 
84. During this process, Respondent has used an “shoot first, ask questions later” 

philosophy of business that has deprived Claimant of its property under the JVA and the 

BIT, using essential security as an excuse to justify its rash and unlawful actions. 

2. 1. Article 4.1 of the JVA provides: 
“All matters relating to this Agreement and the Sat-Connect project, including all 
Confidential Information, shall be treated by each of the parties, including the JV 
company Sat-Connect, as confidential. Each of the parties and Sat-Connect agree 
that it will keep confidential, will not disclose, and will not allow to be disclosed 
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122 Biwater ¶223 
123 Uncontested facts, ¶11 
124 Amco v. Indonesia 1 ICSID Rep. 413 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any said matters or Confidential Information, directly or indirectly, to any person 
or entity not authorized under this Agreement, without the prior written approval 
of the Sat-Connect board of directors except (i) where the information properly 
comes into the public domain, (ii) as required by law, or (iii) as may be necessary 
to enforce the terms hereof.” 

3. Article 9.2 of the BIT provides:  
 Nothing in this Treaty shall be construed to preclude a Party from applying 
 measures that it considers necessary for the fulfillment of its obligations with 
 respect to the maintenance or restoration of international peace or security, or for 
 the protection of its own essential security interests. 
Because (A) Claimant did not breach Article 4.1 of the BIT, Respondent (B) improperly 

invoked Article 9.2 of the BIT, which (C) is non-self-judging.  (D) Even if Article 9.2 of 

the BIT is self-judging, (E) Respondent failed to meet the customary international law 

standard for invoking necessity. 

 A. Claimant did not breach Article 4.1 of the BIT 
85. The Sat-Connect project was intended to develop a dual-use technology, meant to be 

used by Beristan for both military and civilian purposes.125  However, there is some doubt 

within the defense community as to whether it would be an effective system for military 

purposes, due to laws in many countries requiring the disclosure of encryption keys and 

other information.126 

86. The completion of the development of the required technology to operationalize the 

Sat-Connect project, including the completion of the satellites, launch rockets, terrestrial 

gateways, network infrastructure, and handheld and desktop communication devices, 

came after two years of work by Claimant and would not have been achievable without 

the transfer of Claimant’s advanced technology to the Joint Venture.127   

87. On August 12, 2009, the Beristan Times published an article citing an anonymous 

Beristan government official who alleged that Televative had leaked critical information 

about the Sat-Connect project to the Government of Opulentia.  However, both Claimant 

and the Government of Opulentia denied that there had been such a leak of 

information.128  There is no evidence beyond the article of any leak,129 nor any credible 

evidence that there was any compromise of the Sat-Connect project due to a leak or 
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129 Clarifications 209, 231, and 247. 



  32 

otherwise.130 

88. Claimant acknowledges that it was asked, as per Opulentia law, to give access to 

civilian encryption keys used in its projects to the Government of Opulentia, along with 

other Opulentian technology firms.  The law requiring such disclosure is not uncommon, 

as many counties have similar laws mandating the disclosure of encryption ciphers, keys, 

and pads as anti-terrorist measures.  Respondent had the responsibility to know and 

understand the public laws governing Televative upon entering a Joint Venture 

Agreement with the company, and Televative has denied any unlawful disclosure of 

information or technology.131  Furthermore, it is publicly known that Opulentia has 

export control laws that require Opulentia companies to apply for licenses from the 

Government to export technologies and services to Respondent.132 

89. Therefore, there is no credible factual basis to support Respondent’s claims that there 

was a breach of confidentiality leading to a danger to essential security. 

 B.  Respondent improperly invoked Article 9.2 of the BIT. 
90. Respondent improperly invoked Article 9.1 of the BIT because there was no breach 

of essential security, and thus no reason to take remedial measures to protect essential 

security under Article 9.1. 

91. Even if there had been a release of information to the Government of Opulentia, as 

per Opulentia law, such a disclosure is protected under Clause 4.1(ii) of the JVA, which 

states that: 

 All matters relating to this Agreement and the Sat-Connect project, including all
 Confidential Information, shall be treated by each of the parties, including the JV
 company Sat-Connect, as confidential. Each of the parties and Sat-Connect agree 
 that it will keep confidential, will not disclose, and will not allow to be disclosed 
 any said matters or Confidential Information, directly or indirectly, to any person 
 or entity not authorized under this Agreement, without the prior written approval 
 of the Sat-Connect board of directors except … as required by law …133 
As a result, any disclosure made by Claimant in accordance with Opulentia law does not 

constitute a breach of the JVA. 

 
C. Article 9.1 of the BIT is non-self-judging, and thus is subject to review by 
this Tribunal 
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92. Even if there is some uncertainty as to whether there was a breach, Article 9.1 of the 

BIT is non-self-judging, and this Tribunal should review the substantive decision to 

invoke it. 

93. The inclusion of the phrase “it considers” does not automatically mean that the clause 

is self-judging. Some recent clauses in United States Free Trade Agreements, those with 

Panama, Peru, Columbia, and South Korea, contain a footnote which state that parties 

cannot even raise the question of whether the clause is self-judging.134  The existence of 

such a footnote in certain BITs demonstrates that Tribunals should not automatically 

assume that the “it considers” phrasing makes a clause self-judging. 

 D. The Tribunal should find that Article 9.1 was improperly invoked in its 
 substantive review of Respondent’s decision. 
94. If an essential security clause is not self-judging, then arbitrators must make their own 

evaluation as to whether there was actually a threat to national security and whether the 

state responded proportionally by using only necessary measures.135   

95. The domestic circumstances,136 the language of the BIT,137 and some degree of 

deference to the state’s national security decisions138 may be employed at the discretion 

of the Tribunal in evaluating the propriety of Respondent’s decision.   

96. In this case, there is no evidence that domestic circumstances mandated Respondent’s 

decision: the Sat-Connect system was not yet operational, so even if there had been a 

breach of confidential information that compromised the system, no one in Beristan 

would have been directly affected by that breach.  Furthermore, there was no change in 

the political relationship between Opulentia and Respondent that would have required 

such a response.139   

97. Deference to a state’s decisions regarding essential security has varied in degree in 

recent tribunal awards.  Five major cases arose out of the measures taken by Argentina in 

response to its financial crisis, each based on the same set of operative facts.  In three of 

those cases the tribunals decided that there was no threat to essential security and that as a 
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result, the essential security clause was improperly invoked. 140  In two of those cases141 

based on the same factual situation, the tribunals ruled that there was a threat to essential 

security and that the clause had therefore been properly invoked.142 

98. This case is very different from those in which essential security was found to have 

been properly invoked because in those cases, there was an immediate and widespread 

economic collapse that affected everyone in the country threatening essential security.  In 

this case, no one in Beristan would have actually been affected by a compromise of Sat-

Connect’s technology because the system is not yet operational. 

99. Based on these factors, the unaffected domestic circumstances, the non-self-judging 

nature of the essential security clause in the BIT, and the small amount of deference to be 

afforded to Respondent’s decision, the Tribunal should find that Article 9.1 was not 

properly invoked. 

 E. Respondent also failed to meet the customary international law standard for 
 invoking necessity. 
100. The Tribunal may also choose to evaluate the substantive decision of Respondent 

using customary international law.143 

101. The Tribunal may merge customary international law and the BIT into a single 

standard, with the customary requirements for necessity acting as the content filler for the 

BIT.  This allows the BIT to govern when it is on point, but fills in the blanks with 

customary international law when there is no explicit standard enunciated in the BIT. 

102. The most significant proponent of this method is Jose Alvarez,144 and is has been 

employed by the tribunal in the CMS case, the Enron case, and the Sempra case.145 

Versions of this method are also employed by the tribunals in Case Concerning Oil 

Platforms146 and United Postal Service of America, Inc. v. Canada.147 
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103. Because the BIT does not provide a definition of essential security or its legal 

elements the Tribunal should utilize existing and widely accepted standards to define the 

term.148   

104. According to the ILC Draft Articles on State Responsibility, Article 25: 
 necessity may not be invoked by the State as a ground for precluding the 
 wrongfulness of an act not in conformity with an international obligation of the 
 state unless the act: (a) is the only way for the state to safeguard an essential 
 interest against a grave and imminent peril; (b) does not seriously impair an 
 essential interest of the State or States towards which the obligation exists, or of 
 the international community as a whole. 
In other words, there are three main criteria that must be satisfied in order for a tribunal to 

find that necessity was properly invoked.   

105. First, there must be grave and imminent peril.  The ILC has provided some guidance 

on what that term means: the ILC Committee of Experts’ Chairman, Roberto Ago, has 

stated that the interest at stake must be a matter of “political or economic survival, the 

continued functioning of its essential services, the maintenance of internal peace, the 

survival of a sector of its population, the preservation of the environment of its territory 

or a part thereof, etc.”149   

106. A doctrine has begun to develop in recent years, which classifies particular 

industries and interests that do not have direct impact on military or political security as 

“strategic industries” that nonetheless have national security ramifications.150 However, 

these strategic industries have been limited to gas or oil, whereas the current case 

concerns a communications and information network.151   

107. The Sat-Connect system is a not-yet-functional telecommunications network whose 

use for military means is questionable, and therefore is not a strategic industry and is not 

necessary at this point for national security.  Since Respondent was not dependent on the 

technology at the time of the alleged breach, the situation cannot be grave and imminent. 
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108. Second, there must not be damage to the interest of another state.  In this case, there 

was damage to the interest of another state.  The Government of Opulentia’s interest in 

protecting its private citizens’ interests abroad, particularly in Beristan, was at stake 

because the improper or bad faith invocation of an essential security clause could set a 

dangerous precedent for other Opulentian citizens engaged in commercial ventures in 

Beristan. 

109. Third, the state’s chosen course of action must be the only way to protect the interest 

in danger.  In the Gabcikovo case, the ICJ ruled that although there was an essential 

security interest at stake, the method adopted by the state for addressing the threat was 

not the only option and the state could have “resorted to other means in order to respond 

to the dangers that it apprehended.”152  In both the CMS and Enron cases, the tribunals 

found that the sweeping currency reforms adopted by Argentina in the midst of its 

financial crisis were not, in fact, the only means for the state to protect its essential 

security interests (and as a result, ruled against Argentina in both of those cases).153  In 

the present case, Respondent could have issued a warning to Claimant, could have 

initiated an investigation of the leak, or could have asked Claimant to conduct an internal 

investigation. 

110. Because Sat-Connect is not a strategic industry, because the interest of another state 

is harmed, and because there were less drastic means to deal with the crisis, Respondent’s 

actions were not justified under the doctrine of necessity. 

111. Furthermore, the term “essential security” in the BIT should be construed in light of 

the fact that both Respondent and Opulentia are parties to the WTO.  In the GATS 

Exceptions, “essential security” is defined as including anything “relating to the supply of 

services as carried out directly or indirectly for the purpose of provisioning a military 

establishment.”154  If the parties had wanted to include such a clause in the BIT, they 

could have done so: by omitting it, they made clear that the standard for essential security 

was to be different. 
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112. Therefore, because Claimant did not breach the JVA, and because Respondent acted 

improperly by invoking Article 9.1 of the BIT and under customary international law, 

Claimant must succeed on the merits. 

 B. Even if Article 9.1 of the BIT is self-judging, this Tribunal should review the 
 substantive decision to invoke it on a good faith standard. 
113. Some may argue that an essential security clause is deemed to be self-judging if it 

contains the phrase “measures that it considers necessary,” which renders the state’s 

assessment of the risk to essential security to be determinative. 155   

114. Some scholars argue that a self-judging clause is still not absolutely self-judging, 

and that the substantive decision by the state must still conform to the customary 

international law standard of good faith.  In the present instance, even if the Article is 

found to be self-judging, this Tribunal must evaluate the decision on a good faith 

standard. 

115. A two-part standard for evaluating good faith has been proposed by many scholars 

for tribunals to evaluate the propriety of invoking self-judging essential security clauses: 

first, that the State acted in the spirit of honesty and fair dealing, and second, that the 

state’s basis for invoking essential security was rational.156  However, there is no binding 

authority on how a tribunal should evaluate the presence or absence of good faith.  

116. Respondent has used Article 9.1 as an excuse to deprive Claimant of its property, as 

evidenced by the exclusion of Claimant’s representative on the Sat-Connect Board of 

Directors from the vote to execute a buy-out.   

117. The OECD Guidance offers a set of guidelines for states to abide by in order to 

maintain propriety and good faith as well.  These guidelines include (a) narrowly-focused 

and tailored protective measures, (b) making changes to the investment environment only 

as a last resort, (c) maintaining accountability for the officials who make investment 

policy decisions (through elections or oversight), (d) avoiding costly arbitration when 
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possible, (e) giving appropriate deference to state national security needs, (f) 

proportionality of responses to national security crises, non-discriminatory application of 

investment policies, (g) codification, publication, and prior notice of changes to 

investment environments, (h) consultation with investors prior to making investment 

policy changes, and (i) ensuring that those with appropriate expertise make high-level 

investment policy decisions. 

118. Respondent has failed to meet each of these guidelines in this situation.157  It (a) 

targeted all of Claimant’s personnel, even though there was no evidence that any of those 

removed from the Sat-Connect site had participated in the alleged leak, rather than 

focusing its measures on those responsible, it (b) implemented the buy-out without input 

or vote from Claimant’s representative on the JV’s Board of Directors, it (d)  used 

essential security as an excuse to deprive Claimant of its property, which resulted directly 

in costly arbitration, it (e) gave priority to a flimsy and ill-evidenced allegation of a 

confidentiality, it (f) responded disproportionately by removing every one of Claimant’ 

employees from the vicinity of the project, rather than those alleged to have breached 

confidentiality, it (g) gave only 14 days of notice to Claimant of the buy-out,  and 

deprived Claimant’s representatives on the Board of Directors of the ability to participate 

meaningfully in the Board discussions of the issue, and it (h and i) used the Board of 

Directors as a thinly-veiled Government agent to make far-reaching decisions. 

119.  Therefore, even if the essential security clause in the BIT is self-judging, this 

tribunal should review the substantive decision to invoke Article 9.1 on the basis of good 

faith.  This Tribunal should find that there was no good faith on the part of Respondent 

because it used Article 9.1 as a flimsy excuse to justify its unlawful expropriation of 

Claimant’s property, and because there was no rational basis for concluding that there 

was a threat to essential security. 

  

CONCLUSION 
Respondents, through its agents and organs breached its international obligations in terms 

of failing to respect claims of fair and equitable treatment, full protection and security, 

arbitrary and discriminatory treatment and by improperly invoking essential security.  
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