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FACTUAL BACKGROUND 

Claimant Inc. is a private company that was incorporated in Opulentia on 30 January 1995. It 

is a successfully leading developer of new technologies in the field of satellite 

communications technology and systems. 

On 18 October 2007 Claimant and Beritech S. A. (Beritech), a mainly state-owned company 

established by Respondent, signed JVA under which established Sat-Connect, the JV 

company. The JVA was co-signed by the Respondent so that to guarantee the obligations of 

Beritech. 

Claimant has held 40% minority share in Sat-Connect, while Beritech owned a 60% majority 

stake. Beritech had the right to appoint 5 directors of Sat-Connect‟s BOD and Claimant was 

entitled to appoint 4. A quorum of the BOD was held to be obtained with the presence of at 

least 6 members.  

Sat-Connect was established having purpose of developing and deploying a satellite network 

and accompanying terrestrial systems and gateways that will provide connectivity and 

communications for users of the system anywhere within the vast expanses of Euphonia. The 

satellite and communications technology that Sat-Connect would have deployed was for the 

use of civilian and military purposes.  

On 12 August 2009 The Beristan Times published an article in which Beristian government 

official, speaking off-the record
1
, stated that the Sat-Connect project had been compromised 

due to leaks by Claimant‟s seconded personnel.  The official expressed its belief that the 

critical information from the Sat-Connect project was passed to the Government of 

Opulentia. Both Claimant and the Government of Opulentia have made statements to deny 

the published story, which also was not backed by any substantial evidence
2
. 

On 27 August 2009 with the support of the majority of Sat-Connect‟s BOD, Beritech invoked 

Clause 8 of the JVA to compel a buyout of Claimant‟s interest in the Sat-Connect project. 

However, the decision was made by five directors of the BOD as Alice Sharpeton refused to 

participate in the voting of the BOD, because she had no prior notice concerning the agenda 

of the meeting.  

                                                 
1
 1

st
 Clarification q. 178 

2
 2

nd
 Clarification, q. 222 
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On 28 August 2009 Beritech served notice on Claimant requiring to hand over possession of 

all Sat-Connect site, facilities and equipment within 14 days and to remove all seconded 

personnel from the project.  

On 11 September 209 staff from the Civil Works Force, the civil engineering section of the 

Beristian army, operating on Executive Order
3
 secured all sites and facilities of the Sat-

Connect project. The personnel associated with Claimant were instructed to leave the project 

sites and facilities immediately, and were eventually evacuated from Beristian. Later, 

Beritech moved expeditiously to hire replacement personnel from among individuals with 

relevant expertise in the Beristan labour market
4
. 

Claimant‟s total monetary investment in the Sat-Connect project stands at US $47 million, 

but the value of the IP over the life of the technology would be in excess of US $100 million. 

On 19 October 2009 Beritech filed a request for arbitration against Claimant under Clause 17 

of the JVA and, respectively, paid US $47 million into escrow account, which has been 

available for Claimant and is being held pending the decision in the arbitration. Claimant 

refused to accept the payment and refused to respond to arbitrational request. 

On 28 October 2009 Claimant requested arbitration in accordance with ICSID‟s Rules of 

Procedure for the Institution of Conciliation and Arbitration Proceedings and notified the 

Government of Beristan.  

                                                 
3
 1

st
 Clarification, q. 155 

4
 Id., 171 
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ARGUMENTS 

PART ONE: JURISDICTION 

1. The Tribunal has jurisdiction in view of Clause 17 of the JVA 

1. Clause 17 of JVA does not apply here, since Claimant satisfies the jurisdictional 

requirements provided in Art. 25 of ICSID and Art. 11 of BIT, and claim by itself is 

treaty-based rather than contractual. 

2. Art. 25(1) of the Convention provides that ICSID‟s jurisdiction extends:  

“to any legal dispute arising directly out of an investment, between a 

Contracting State and a national of another Contracting State, which the parties 

to the dispute consent to submit to the Centre” 

3. Tribunal should find jurisdiction, since all the requirements deriving from Art. 25(1) of 

ICISD are satisfied.  

4. Opulentia and Beristan are Contracting States to the Convention. In Art. 11 of the BIT 

Respondent gives “irrevocable consent” to ICSID arbitration over the respective dispute 

between itself and an Opulentian investor. Claimant is a national of another Contracting 

State to the dispute since it is a company incorporated and based in Opulentia. The other 

necessary jurisdictional requirements are fulfilled as well. 

1.1 Claimant has made an investment in Beristan  

1.1.1 Claimant’s actions satisfy the BIT definition of an investment. 

5. Various tribunals have referred to Report of the World Bank‟s Executive Directors that 

was quite explicit in stating that  

“No attempt was made to define the term „investment‟ given the essential 

requirement of consent by the parties.”
5
  

6. Moreover, over the years many tribunals have approached the issue of the meaning of 

“investment” by reference to the parties‟ agreement, rather than imposing a strict 

autonomous definition, as per the Salini Test.
6
 

7. Investment is in accordance with the definition of “investment” found in Art.1 of the BIT. 

Claimant‟s ownership of 40% of shares in Sat-Connect constitutes investment under 

                                                 
5
Joy Mining, para. 42 

6
Biwater, para. 317; See also: Gruslin; AES Corporation; Azurix Corp. 
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Art.1(b), which covers shares. The current share price encompasses the value of the 

developed IP in Sat-Connect. 

1.1.2 Claimant’s actions satisfy the ICSID definition of investment 

8. Claimant‟s ownership of 40% of shares in Sat-Connect constitutes an investment on the 

basis of objective definition of investment.  

9. The Respondent might invoke the so-called “Salini Test”, as a basis on which the fact of 

investment has to be established, however even if respondent would contend one of these 

criteria, the tribunal should exercise jurisdiction, the Tribunal in recent findings found:  

“even if [State] could demonstrate that any, or all, of the Salini criteria are not 

satisfied in this case, this would not necessarily be sufficient – in and of itself - 

to deny jurisdiction.”
7
 

10. Regarding the notion of investment, the Tribunal considered that a construction contract 

would constitute an investment if three criteria were met: (i) the contracting party made 

contributions in the host country; (ii) these contributions had certain duration; and (iii) 

they involved risks for the contributor
8
.  

1.1.2.1 Claimant made contributions in the host country 

11. Tribunals have found that contribution of capital is deemed to be an investment
9
.The 

claimants ownership of 40% of shares in Sat-Connect constitutes an undeniable fact that 

claimant has contributed to the JV with its monetary contributions (Claimant‟s total 

monetary investment in the Sat-Connect project stands at $47 million
10

). Moreover, 

parties acting together in the JV developed IP, know-how and trade secrets, etc.  

1.1.2.2 The contributions had certain duration 

12. As provided by scholars, there is no minimum duration requirement: it must be assessed 

case-by-case
11

. Tribunals and legal scholars hold that minimum length of duration of 

performance of the contract is from 2 to 5 years.
12

 In this case the JV was established in 

March 2007
13

, before the expropriation took place, contributions made by Claimant were 

                                                 
7
 Biwater, para. 318 

8
 L.E.S.I., para. 13 (IV) 

9
 SGS v. Philippines, para. 99-112; SGS v. Pakistan, para. 133-143 

10
 Uncontested Facts, para. 12 

11
Schreuer, 2001,  p. 140 

12
Salini v. Morocco, para. 54, as referred to: Schreuer, 1996, p.318-493 

13
 Uncontested Facts, para. 2 
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already ~2,5 years in effect. Such duration is significant to the host states development 

and cannot be treated as short-term commercial operation. 

1.1.2.3 The contributions involved risks for the Claimant 

13. Tribunals explain the notion of “investment risk” as follows: 

“An “investment risk” entails a different kind of alea, a situation in which the 

investor cannot be sure of a return on his investment, and may not know the 

amount he will end up spending, even if all relevant counterparties discharge their 

contractual obligations.”
14

 

14. Claimant has made contributions that were in a clear commercial risk that derives from 

the nature of contract at issue as well as from commercial activity. These risks include: 

the possibility to lose invested assets in case of default or as in particular case by prevent 

investor from completing its contractual duties by improperly invoking Clause 8 of the 

JVA. 

1.2 Dispute arises directly out of an investment 

15. The dispute about the following violations of investor's rights arises directly out of an 

investment, since: 

 violations of quorum and prior notification requirements for decision-making in 

BOD are violations of the shareholder's rights that guarantee proper decision 

making procedure in an entity in which Claimant shares capital;  

 unjustified grounds based on which the buy-out of Claimant‟s part in the 

investment was carried out, and the restrictions on Claimant‟s shares that were 

imposed due to transfer of shares into escrow account are severe violations of the 

Claimant‟s property rights in its investment; 

 expulsion of investor's employees from the JV in which the investor's employees 

perform their functions on basis of secondment for the benefit of the company in 

which the investor shares a part is also directly related to its investment. 

16. Even if Respondent would consider that some of these operation separately are not 

directly related investment, that would not be sufficient to establish that particular 

transaction is not directly related to investment, since Tribunal stated:  

“An investment is frequently a rather complex operation, composed of various 

interrelated transactions, each element of which, standing alone, might not in all 

cases qualify as an investment. Hence, a dispute that is brought before the 

Centre must be deemed to arise directly out of an investment even when it is 

based on a transaction which, standing alone, would not qualify as an 

                                                 
14

 Romak, para. 230 
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investment under the Convention, provided that the particular transaction forms 

an integral part of an overall operation that qualifies as an investment.“
15

 

17. Claimant has made an investment, as proved before, in the form shareholding in Sat-

Connect and, since investment is „complex process including various arrangements”
16

 all 

the aforementioned activities in which violated respective rights of the Claimant are 

directly related to investment. 

1.3 Actions of Beristan army, Sat-Connect and Beritech are attributable to Beristan 

1.3.1 Actions of Beristan army are attributable to Beristan 

18. Expulsion of Claimant‟s employees, which was carried out by Beristan‟s army, under 

Executive order
17

 of Beristan government is without doubt an action attributable to 

Beristan. These were the actions of the army on basis of an executive order of Beristan 

government
18

. 

1.3.2 Beritech is liable for Sat-Connect’s actions 

19. Even though Sat-Connect and Beritech are formally separate legal entities the Tribunal 

should conclude that Beritech is responsible for Sat-Connect‟s violations of quorum 

requirement on August 27
th

 meeting (paras. 75-76) and violation of prior notice 

requirement before the BOD meeting (para. 74) There are numerous circumstances in 

which the courts of different legal systems have sought to “pierce the corporate veil” and 

disregard the separate corporate entities of the parent company and its subsidiary, treating 

the activities or operations of the subsidiary as the activities and operations of the holding 

company
19

. The basis for such decisions was findings that parental company controls its 

subsidiary
20

. 

20. Beritech is a parent company of Sat-Connect and exercises total control over its 

subsidiary:  

 Beritech owns a majority stake – 60% of shares in Sat-Connect;  

                                                 
15

CSOB, para. 72; as referred to: Fedax, para. 25-6; Enron, Decision on Jurisdiction, para. 70 
16

 Schreuer and Kriebaum p. 18.  
17

 1
st
 Clarifications, q. 155, 2

nd
 Clarifications, q. 18 

18
 1

st
 Clarifications, q. 139 

19
 Delhi Development Authority  

20
 United States v. Jon-T Chems; Milgo Elec. Corp. v. United Bus; Sabine Towing & Transp. Co. v. Merit 

Ventures, Inc; Anderson v. Kennebec River Pulp & Paper Co; Seasword v. Hilti, Inc.; Herman v. Mobile Homes 

Corp. 
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 appoints 5 out of 9 members of BOD
21

; 

 is entitled to appoint unilaterally a chairman of the BOD. 

Moreover, Sat-Connect acted solely in interest of its parent: violated certain Claimants‟ 

shareholder‟s rights, acting so, made its way in an unjustified manner to exercise its right 

to expel the minority shareholder. All this constitutes a bad faith in contractual relations 

with Claimant as well as in relations with its subsidiary (as elaborated in paras. 81-82). 

Therefore Tribunal should be concluded that Beritech is responsible for the actions of 

Sat-Connect. 

1.3.3 Actions of Beritech are attributable to Beristan 

21. The most convincing test for attribution of action of legal entity to the state was provided 

in Maffezini v. Spain. Actions should satisfy two main criteria: structural and 

functional.
22

   

1.3.3.1 Beritech satisfies structural test 

22. Tribunal has provided that: 

”…finding that the entity is owned by the State, directly or indirectly, gives rise 

to a rebuttable presumption that it is a State entity”
23

. 

 Moreover,  

“the designation by a state of particular entity will create a strong presumption in 

favour of finding that that entity is in fact a constituent subdivision or agency for 

purposes of art. 25 (1).“
24

  

23. In this case it is clear that Beritech is a state owned entity since the Government of 

Beristan established Beritech S.A where the Beristian government owns a 75% interest in 

Beritech
25

.  

1.3.3.2 Beritech satisfies functional test 

24. As provided by tribunal functional test comprises of examination of:  

“the control of the company by the State or State entities and the objectives and 

functions for which the company was created.”
26

  

or as stipulated in ILC Articles: 

                                                 
21

 Uncontested Facts, para. 4 
22

 Maffezini , Decision on Jurisdiction, para.76 
23

 Id., para.77 
24

 Dolzer and Schreuer, p. 903 
25

Uncontested Facts, para. 2 
26

Maffezini, para. 50 
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"The conduct of a person or group of persons shall be considered an act of a State 

under  international law if the person or group of persons is in fact acting on the 

instructions of, or under the direction or control of, that State in carrying out the 

conduct."
27

 

1.3.3.2.1 The objectives and functions of Beritech are governmental in nature 

25. The objectives and functions of the state owned entity should correspond to functions that 

are, as tribunal stated: “essentially governmental rather than commercial in nature”.
28

 The 

JV in which Beritech takes a part, would deploy satellite and communications technology 

that can be used for civilian and military purposes and will be used by several segments 

of the Beristian armed forces.  

26. Moreover, Beritech is a telecommunications services provider in Beristan
29

. 

Telecommunication services by themselves in many countries are in public interest and 

either under control or supervision of the government. 

27. In addition to thBeristan has co-signed the JVA as guarantor of Beritech obligations.
30

 

Had the entity‟s actions been commercial in nature, state would have been clearly less 

likely to guarantee for Beritech‟s obligations. In case of default the disruption of 

commercial actions there would be no public interest to prevent from such happening, 

where as in this case Beristan has clearly shown that it has an interest so that the entity 

would at any case continue functioning, that provides that Beritech‟s functions are rather 

governmental than commercial in nature.  

28. That is also a clear indication that Beristan has established a company that would develop 

services in the JV that are in state‟s public need. The accumulation of all the facts 

constitutes a clear conclusion that that Beristan established a company which functions 

are governmental in nature. 

1.4 Claims are brought under the BIT. 

29. Respondent‟s actions violated the obligations provided in Art. 2, 4 and 10 of the BIT, 

with respect to Art. 11 of the BIT such violations give rise to the claims that are brought 

under BIT.  

                                                 
27

 ILC Articles, Art. 8 
28

 Maffezini, para. 52; see also: CSOB, Decision on Objections, p. 250, ILC Articles, Art. 8 
29

 1
st
 Clarifications, q. 161 

30
Uncontested Facts, para. 3 
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30. The Tribunal in one of the most prominent cases after concluding that contract constitutes 

an investment in the host state, stated:  

“The option of choosing the forum contained in Art. 8.2 [in BIT] could, therefore, 

be exercised in favour of arbitral proceedings under the auspices of ICSID”
31

.  

31. Tribunal did not go into a broad analysis of whether contract claims constitute a breach of 

treaty, it was merely satisfied with investor‟s indication that investor pursues BIT claims 

rather than contract claims
32

. 

1.5 There was puissance publique in Respondent's actions 

32. Various tribunals provided that the question of whether contractual violations amount to 

BIT violations should be solved in the following manner:  

“...Claimant must establish a breach different in nature from a simple contract 

violation, in other words one which the State commits in the exercise of its 

sovereign power”
33  

33. Other Tribunals restated the same findings as following: 

“it [breach of contract] must be the result of behaviour going beyond that which 

an ordinary contracting party could adopt.
34

  

34. Even if Tribunal finds it necessary to analyze whether there was puissance publique in 

Respondent‟s actions, the Tribunals findings should be affirmative. 

35. Respondent‟s army has expulsed Claimant‟s employees from all sites and facilities of the 

Sat-Connect project
35

, army was acting on the basis of Executive Order
36

. Moreover, 

Respondent argues that Claimant‟s removal from the Sat-Connect project was justified on 

national security grounds.
37

 All the aforementioned preconditions substantiate that 

Respondent acted in exercise of its sovereign power, any other contracting party could not 

resort to actions similar to those that were carried out by Respondent, only state controls 

and utilizes for its purposes. In addition, Tribunal assessing the forceful removal of 

investor‟s employees by police concluded that: “[these acts were] the most obvious 

display of puissance publique.”
38

  

                                                 
31

 Salini v. Morocco, para. 49 
32

 Ibid. paras. 59-62 
33

Bayindir, para. 180; same restated in:  Biwater, para. 458; RFCC, para. 51; Impregilo, para. 260; Mondev, 

para. 134 
34

Impregilo, paras. 260-261, restated in: Bayindir, para. 180 
35

 Uncontested Facts, para. 11 
36

 1st Clarifications, q. 155 
37

 Summary of Parties Contentions 
38

 Biwater, para. 503 



Team Petren, Memorandum for Claimant 

 

 

10 

1.5.1 Army’s actions could not be considered as enforcement of the contractual rights 

36. Even if Respondent would argue that since the contract was terminated the enforcement 

of the termination rests on military actions of Beristan, in such case, relevant Tribunal 

findings should be taken into account:  

“The Tribunal does not know of any authority which can legitimize an act of army 

or police personnel in which the said personnel assists a private party in 

establishing a situation which deprives another party of its contractual rights 

unless the internal situation or the upkeeping of law and order makes this 

absolutely necessary.”
39

 

37. Since Respondent was not faced with a critical internal situation in the country where the 

upkeeping of law is in great risk, it cannot be argued that such action was an absolute 

necessity. 

1.5.2 Respondent’s contractual violations together with military expulsion of employees 

constitute an act of puissance publique.  

38. The following conclusion has been made by Tribunal: 

“the Claimant must establish a breach different in nature from a simple contract 

violation, in other words one which the State commits in the exercise of its 

sovereign power
40

”  

39. Tribunal further concluded that:  

“Finally, the Tribunal agrees with the Claimant that such a breach [Treaty breach] 

need not necessarily arise out of individual isolated acts but can result from a 

series of circumstances...”
41

 

40. From this Tribunal‟s finding should be concluded that all the violations have to be 

evaluated cumulatively, which would render a whole picture of government‟s sovereign 

actions. 

41. While analyzing each of the following violations separately: violations of quorum 

requirement for decision-making in BOD, violation of requirement for notification upon 

agenda prior to meetings of BOD, unjustified grounds on which the buy-out procedure 

was carried-out, could be found that these violations arise solely out of the contract. 

However, bearing in mind that all the actions that have been performed were necessary 

                                                 
39

Amco, para. 170 
40

 Bayindir, para. 180 
41

 Ib., para. 181; referring to: CMS, para.  280; Azurix, para. 372;  
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steps and were leading to Respondent‟s sovereign action to “buy-out” procedure, which 

being neither fully nor properly performed was substituted by state‟s action upon 

Government‟s Executive Order to “protect national security”, should be concluded that 

Respondent was in fact acting in sovereign capacity.  
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UMBRELLA CLAUSE 

2. Art. 10 of BIT extends Tribunal’s jurisdiction upon contractual claims. 

42. Even if Tribunal would find that Respondent did not act in sovereign capacity, its liability 

would be based due to violations of the JVA and by virtue of Art. 10 of the BIT elevated 

to the BIT violation. 

2.1 The broad interpretation of the umbrella clauses is supported both by Tribunals 

and famous legal scholars 

43. Art. 10 of the Beristan – Opulentia BIT is so-called “umbrella clause” or “pacta sunt 

servanda clause”. In Art. 10 of the BIT Beristan is obliged to “guarantee the observance 

any obligation it has assumed with regard to investments“
42

.Claimant submits that Art. 10 

of the BIT should be given the broad meaning and all breaches of the Contract in regard 

to the investments that State has entered to should give the possibility to the investor to 

seek State‟s liability under BIT. 

44. In Noble Ventures v. Romania Tribunal raised the question of whether contractual 

obligations also amounted to international obligations by virtue of the “umbrella clause” 

in the US-Romania BIT. The tribunal, in a thorough discussion on this clause, in which it 

expressed its view on all previous decisions on this matter, found that Art. II(2)(c) of the 

BIT
43

 (which is an analogical provision to the one considered here) intended to create 

obligations and “obviously obligations beyond those specified in other provisions of the 

BIT itself” and by doing so it referred clearly to investment contracts
44

. 

45. Prof. Reinisch adds, that “[…] by virtue of the clause, violations of contract amount to 

breaches of the BIT”
45

 which is reiterated by E. Gaillard that: 

“every time the State is engaged by a treaty to respect its contractual obligations 

towards foreign investors, the violation of the contract is also a violation of the 

treaty. The treaty has in effect as a result to reflect at the level of international law 

what is analyzed at the level of applicable private law as simple contractual 

violation.”
46

  

                                                 
42

 Art. 10 Beristan – Opulentia BIT 
43

 Article II(2)(c) of Romania – United States of America BIT “(c) Each Party shall observe any obligation it 

may have entered into with regard to investments 
44

 OECD, „Umbrella Clause“ p. 20 
45

 Reinisch, p. 17 
46

 Gaillard p. 868,  
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Such approach towards an umbrella clause has been recognized among various 

prominent legal scholars.
47

 

46. Therefore, States obligations by the BIT are related with its contractual agreements and 

obligations under it, thus violation of an investment contract can be brought to ICSID‟s 

Tribunal. 

2.2 Broad definition of the umbrella clause conforms with customary rules on treaty 

interpretation. 

47. Both Beristan and Opulentia have ratified the Vienna Convention on the Law of 

Treaties
48

, thus Tribunal should apply the rules on treaty interpretation provided in Art. 

31-32 of Vienna Convention. 

2.2.1 The broad definition of the umbrella clause conforms with the object and purpose 

of the BIT  

48. Tribunal should refer Art. 31.1 of Vienna Convention so that to establish the meaning of 

Art. 10 of the BIT which provides that: 

“A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose.”
49

 

49. The Preamble of the BIT states, that both contracting parties “desire to establish favorable 

conditions for economic co-operation” and especially investment and encourage and 

“mutually protect such investments”. Moreover, Art. 2(2) of BIT states: 

“Both Contracting Parties shall at all times ensure treatment in accordance with 

customary international law, including FET and full protection and security of the 

investments of investors of the other Contracting Party.“ 

50. In Siemens v. Argentine Tribunal analyzing with reference to international customary 

rules on treaty interpretation the aim and the purpose of Germany-Argentina BIT which 

entails similar formulations referring to its aim and purpose noted: 

“The Tribunal shall be guided by the purpose of the Treaty as expressed in its title 

and preamble. It is a treaty “to protect” and “to promote” investments. The 

preamble provides that the parties have agreed to the provisions of the Treaty for 

the purpose of creating favorable conditions for the investments of nationals or 

companies of one of the two States in the territory of the other State. The intention 

                                                 
47

 Dolzer and Stevens  pp. 81-82.; Mann, p. 246; Weil, pp. 132; UNCTAD,”BIT”, p. 56. 
48

 Uncontested facts, para. 15 
49

 Vienna Convention on Law of Treaties, Art. 31.1 
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of the parties is clear. It is to create favorable conditions for investments and to 

stimulate private initiative”
50

 

51. Such application of umbrella clause aims for protection of investor„s rights, since it 

entitles investor to ICSID„s dispute resolution  

“an effective procedural framework for dispute settlement under the roof of an 

impartial organization and an impartial Convention”
51

.  

52. Such aim of umbrella clause was also revealed by Prof. Ch. Schreuer: 

“umbrella clauses have been added to some BITs to provide additional protection 

to investors beyond the traditional international standards.[…] They add the 

compliance with investment contracts, or other undertakings of the host State, to 

the BIT‟s substantive standards”
52

. 

53. More protection of investor‟s rights undoubtedly creates more favorable conditions for 

investment, stimulates private initiative and, thus is in coherence with BIT‟s aim and 

purpose. 

54. In favor of broad interpretation of umbrella clause was SGS v. Philippines Tribunal as 

well which found coherence between such application of umbrella clause and BIT‟s aim 

and purpose: 

“The object and purpose of the BIT supports an effective interpretation of Art. 

X(2). The BIT is a treaty for the promotion and reciprocal protection of 

investments. According to the preamble it is intended “to create and maintain 

favorable conditions for investments by investors of one Contracting Party in the 

territory of the other”. It is legitimate to resolve uncertainties in its interpretation 

so as to favor the protection of covered investments”
53

. 

55. Therefore, Claimant persists that umbrella clause should be interpreted broadly, which 

would correspond to the states‟ desire to mutually protect such investments. 

2.2.2 The broad definition of the umbrella clause should be established by giving the 

ordinary meaning to the terms of the treaty 

56. Referring to requirement to interpret the treaty provision by giving the ordinary meaning 

to the terms of the treaty
54

 the reason why Tribunal should interpret Art. 10 of the BIT 

broadly is its wording – both countries are obliged to “constantly guarantee the 

observance of any obligation they have assumed with regard to investment”.  

                                                 
50

 Siemens, Decision on Jurisdiction, para. 81 
51

 Christie, p. 5 
52

Schreuer, “Umbrella Clauses”, p. 231-256. 
53

 SGS v. Phillipines, para. 116 
54

 Vienna Convention on Law of Treaties, Art. 31.1 
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57. The most significant meaning in article is wording is in the phrase “any obligation”. It 

should be stressed that, the phrase “any obligation” was given greater elucidation in the 

Partial Award rendered in Eureko v. Poland where the wording of the umbrella clause 

was similar
55

; the Tribunal stated:  

“Any‟ obligations is capacious; it means not only obligations of a certain type, 

but „any‟ – that is to say, all – obligations“
56

. 

58. Prof. Schreuer further elaborated: 

“The term “obligation” also is given a background to be interpreted in a broad 

way. In certain cases the tribunal has analyzed the meaning of another term 

“commitment”, which generally is narrower term that “obligation” and stated, 

that “the reference to “commitments” […] is not limited to contractual 

commitments is no reason to exclude contracts from its meaning.”
57

  

59. Thus, even if a narrower term “commitments” is given interpretation that is broad enough 

to include contract claims in it, the term “obligation” which is broader than 

“commitments” by its nature and should definitely include contract claims.  

60. This is supported by tribunal in SGS v. Philippines:  

“the applicable umbrella clause provided that “each contracting party shall 

observe any obligation it has assumed with regard to specific investments […].” 

This clause is already a little bit wider, since […] applies to “any obligation”
58

.  

61. The SGS v. Philippines tribunal rejected the SGS v. Pakistan findings and held instead 

that the term “any obligation” “is capable of applying to obligations arising under 

national law, e.g. those arising from a contract.” The tribunal also concluded that the SGS 

v. Pakistan decision had failed to ascribe any meaning to the observance of obligations 

clause. 

2.3 Narrower interpretation of the umbrella clause would render the provision inutile. 

62. Assessing the possible interpretations of umbrella clauses Prof. Dr. A. Reinisch notes: 

“[…] it must be clear that a “restrictive interpretation” may not be so restrictive as 

to render the exception null and void – in other words even the restrictive 

interpretation must leave to the clause a meaningful scope of application”
59

. 

63. The Tribunal in Noble Ventures v. Romania having this in mind concluded that: 

                                                 
55

 Art. 3.5 of the Netherlands – Poland BIT „Each Contracting Party shall observe any obligations it may have 

entered into with regard to investments of investors of the other Contracting Party.” 
56

OECD,”Umbrella Clause” p. 10 
57

 Schreuer, “Umbrella Clauses”, p. 253 
58
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59
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“An interpretation to the contrary would deprive the investor of any 

internationally secured legal remedy in respect of investment contracts that it has 

entered into with the host State. While it is not the purpose of investment treaties 

per se to remedy such problems, a clause that is readily capable of being 

interpreted in this way and which would otherwise be deprived of practical 

applicability is naturally to be understood as protecting investors also with regard 

to contracts with the host State generally in so far as the contract was entered into 

with regard to an investment
60

”. 

64. The Tribunal in Noble Ventures v. Romania assessed the alternative interpretations of the 

umbrella clause and stated: 

”The employment of the notion “entered into” indicates that specific 

commitments are referred to and not general commitments, for example by way of 

legislative acts. This is also the reason why Art. II (2)(c) would be very much an 

empty base unless understood as referring to contracts
61

.”  

65. It is clear that umbrella clause encompasses the contracts that state has entered into with 

investor, and any other interpretation of the provision would render the provision inutile 

and thus could not be accepted. 

2.4 The place of the umbrella clause in a BIT is in favor of the broad definition of 

umbrella clause 

66. This argument is supported by Tribunal decisions in both SGS cases. In SGS v. Pakistan, 

the tribunal concluded, that articles place in the BIT has constituted that because of the 

fact that umbrella clause was not placed together with “substantive obligations 

undertaken by the Contracting Parties” but after them, means that the article is not 

intended to impose substantive international undertakings
62

. 

67. It should be noted that current umbrella clause is located not in the end of the BIT but 

among other substantive provisions
63

, thus following the argumentation of decision in 

SGS v. Pakistan, on ths basis it should be as well empowered to create the international 

obligations. 

2.5 Tribunal should not refrain from jurisdiction on the basis of contractual dispute 

resolution clause 

68. Respondent might invoke Tribunal‟s findings in SGS v. Philippines:  

                                                 
60

 Noble Ventures, para. 52 
61

 Id., para. 51 
62

 SGS v. Philippines, para. 124 
63
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“the Tribunal should not exercise its jurisdiction over a contractual claim when the 

parties have already agreed on how such a claim is to be resolved, and have done 

so exclusively”
64

 

69. However, Tribunal should accept apply such findings, since it was vigorously tackled in 

more recent Tribunal‟s findings in El Paso v. Argentina: 

“In other words, the Tribunal asserts that a treaty claim should not be analyzed 

according to treaty standards, which seems quite strange, and that it has 

jurisdiction over the contract claims/ treaty claims, but at the same time that it 

does not really have such jurisdiction - until contract claims are decided”
65

 

70. It is clear that Tribunal in SGS v. Philippines misinterpreted the application of the 

umbrella clause on this point and, thus should not be applied here. 

2.6 Art. 10 on BIT does not entail test of state’s actions in sovereign capacity. 

71. Tribunal in Eureko v. Poland, explicitly rejected the contention that a distinction should 

be made between governmental acts (acta iure imperii) and commercial acts (acta iure 

gestiones) of a State in connection with the application of an umbrella clause.
66

 

72. In such case „the inclusion of an umbrella clause in an investment treaty would be wholly 

superfluous since restrictions on the sovereign conduct of States, including their effect on 

investor-State contracts, are already established by other investors' rights, in particular the 

concepts of indirect expropriation and FET“
67

 That means that element of sovereign 

conduct in states contractual actions by itself would be a self-standing violation of the 

BIT notwithstanding the umbrella clause. 

73. Even if Tribunal would agree with such approach towards the umbrella clause, the 

Tribunal should exercise jurisdiction, since, as it was already proved in paras. 32-41 that 

all the actions of the state which Claimant proves being violating of its rights. 

                                                 
64
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PART TWO: MERITS OF THE CLAIM 

3. RESPONDENT MATERIALLY BREACHED THE JVA BY PREVENTING 

CLAIMANT FROM COMPLETING ITS CONTRACTUAL DUTIES AND 

IMPROPERLY INVOKING CLAUSE 8 OF JVA 

3.1 Respondent violated requirement of prior-notice of meeting’s agenda before the 

BOD meeting 

74. Beristan Law requires 24 hours prior notice for all BOD meetings.
68

 However, no official 

notification of the agenda for the BOD‟s meeting on August 27 was ever made.
69

 The 

meeting of the BOD on August 21 could not be held as prior notice upon agenda of the 

other meeting, since no determination on behalf of the chairman of BOD was made. The 

ideas on potential invocation of the buy-out clause that were raised by one of the directors 

cannot constitute a prior notice, since they were not certain and were made not on behalf 

of the Chairman which sets the agenda for  the meetings.
70

 

3.2 Respondent violated quorum requirement for decision-making in BOD 

75. Sat-Connect bylaws as well as Beristan laws provide that the quorum is required at the 

moment of voting in BOD meetings.
71

 A quorum of the BOD is obtained with the 

presence of 6 members.
72

 Six directors were present at this meeting, but one director, 

Alice Sharpeton, left the meeting before its end
73

 and did not participate in the voting.
74

 

76. That means that there was no quorum at the moment of voting for buy-our procedure and, 

thus it respectively violates the quorum requirement. 

3.3 Respondent violated buy-out the shares of the Claimant on unsubstantiated basis. 

77. Respondent asserts that Claimant has leaked the information to that constitutes 

confidential information under Art. 4 of the JVA. Respondent supports its assertions 

solely on basis of the article in a newspaper and the rumors in the Beristan military 

circles, there is no other evidence of the leak. ICJ in the Hostages
75

 case and in 
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Nicaragua
76

 invariably treat such press reports with great caution and accept them merely 

as corroborative evidence. Tribunal should find that such support of the assertions would 

not be sufficient to establish finding of the fact that a leak of confidential information on 

the side of Respondent occurred and thus, should be found that the Respondent has failed 

to meet its burden of proof. 

3.3.1 Respondent’s right to consider the revealing of encryption keys for the Opulentia 

government as a material breach is waived on basis of estoppel 

78. Even if the Tribunal would find that there was a leak of confidential information for the, 

Tribunal should not consider it as a violation due to the following reasons: 

79. Respondent signing the JVA on 18 October 2007 was familiar with the fact that the host 

state of the claimant obliges investor to obtain export licenses for export of encryption 

technologies and even if was not, could have known as the standard of duty of care 

obliges contractor to be acquainted with the legal basis in which the contractual partner is 

acting that Claimant‟s host state. Under such conditions Respondent was silent for almost 

two years, giving the Claimant a clear understanding that such action does not violate 

Respondents contractual rights. Thus, Claimant invokes Art. 1.8 of the 2004 UNIDROIT 

Principles that prohibits inconsistent behaviour: 

“A party cannot act inconsistently with an understanding it has caused the other 

party to have and upon which that other party reasonably has acted in reliance to 

its detriment”. 

80. Within the period of almost two years Respondent has made an understanding that such 

behavior of the Claimant is in compliance with the contract, thus Respondent cannot 

claim that Claimant violated the confidentiality requirement under the JVA. 

3.4 Respondent acted in bad faith  

81. The requirement of good faith in contractual relations is prescribed in Art. 1.7 of 

UNIDROIT principles. Bad faith is defined as “dishonesty of belief or purpose”
77

. 

Tribunal should find that Respondent acted in bad faith, since it was dishonest towards 

the purpose of its actions. Respondent claims that it invoked the Clause 8 of the JVA due 

to the reason that Claimant violated the confidentiality obligation. However, the 
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77

 Black‟s Law Dictionary, “Bad faith”, p. 149 



Team Petren, Memorandum for Claimant 

 

 

20 

accumulation of all the violations towards the Claimants indicates other purpose of 

Respondent‟s actions, these actions are as follows: 

 Respondent was familiar with the fact that decision in BOD could not be adopted 

solely by participation of Beritech‟s appointees, since the quorum requires 

participation of 6 members (5 Beritech‟s and additional 1 from Claimant). Thus, it 

was clear that none of the Claimant‟s appointees would participate in the decision-

making that would be absolutely contrary to Sat-Connect‟s interests so that to 

block the adoption of such decision, which was the case here, since it was 

unsubstantiated and lacking of elementary evidences basis for buy-out (para. 77); 

 Having that in mind Respondent refused to inform the Claimant‟s appointees 

about the agenda of the BOD meeting on August 27 in which Respondent 

intended to adopt the buy-out, expecting that Claimant‟s appointees without being 

informed about the agenda would nevertheless attend the meeting and the 

necessary quorum would be established. By doing so it violated requirement of 

prior-notice of meeting‟s agenda before the BOD meeting (para. 74); 

 However, Respondent did not succeed to gather the necessary quorum for 

decision-making in BOD and violated the quorum requirement as well (paras. 75-

76).  

82. The dishonesty should be found evaluating all the violations cumulatively which renders 

a whole picture of Respondent‟s consistent will to hide its true intentions behind the veil 

of Clause 8 of the JVA and deliberately to overtake the share of Claimant in the JV. 

 



Team Petren, Memorandum for Claimant 

 

 

21 

4. EXPROPRIATION, DICRIMINATION, VIOLATION OF FAIR AND EQUITABLE 

TREATMENT, OTHER VIOLATIONS OF INTERNATIONAL LAW AND 

APPLICABLE TREATIES 

Respondent expropriated claimant’s property 

4.1 Actions are attributable to the Respondent 

83. Actions of Sat-Connect concerning: 

 violation of prior-notice requirement of meeting‟s agenda before the BOD 

meeting; 

 violation of quorum requirement for decision-making in BOD; 

and: 

 Beritech‟s action concerning violation Clause 8 of JVA by buying-out the 

shares of the Claimant on unsubstantiated basis cut the possibility to be 

compensated for the IP rights created in JV and afterwards to earn from the use of 

IP rights in the future; 

 expulsion of Claimant‟s employees, which was carried out by Beristan‟s army  

denied future profits flowing from secondment contract;  

are all the actions attributable to the Respondent as established in paras. 18-28 

4.2 Expropriation is broadly defined in the BIT and under customary international law 

84. Art. 4 (2) of the BIT provides: 

„Investments of investors of one of the Contracting Parties shall not be 

directly or indirectly nationalized, expropriated, requisitioned or 

subjected to any measures having similar effects in the territory of the 

other Contracting Party, except for public purposes, or national interest, 

against immediate full and effective compensation, and on condition 

that these measures are taken on a non-discriminatory basis and in 

conformity with all legal provisions and procedures.“
78

 

85. Respondent expropriated Claimant‟s investment and must provide immediate full and 

effective compensation.  

                                                 
78
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4.1.1 The BIT protects investors against direct, indirect and creeping expropriation by 

Respondent 

86. Under customary international law, every act which erodes rights associated with 

ownership is regarded as an act of expropriation.
79

 Expropriation may either be direct or 

indirect in measure.
80

 The difference between a direct and indirect expropriation turns on 

whether the legal title of the owner is affected by the measure in question.
81

 The Harvard 

Articles include, as takings of property, any: unreasonable interference with the use, 

enjoyment or disposal of property as to justify an inference that the owner thereof will not 

be able to use, enjoy, or dispose of the property within a reasonable period of time after 

the inception of such interference.
82

 Expropriation may occur through a single or pattern 

of acts constituting “creeping expropriation”.
83

 As ICSID tribunal states that found in 

when determining expropriation it is not necessary to examine each of the host State‟s 

measures in isolation; expropriation can be construed if the “cumulative effect” of 

measures deprives the foreign investment.
 84

 

87. The BIT encompasses the direct and indirect expropriation. The term „indirect 

expropriation‟ has occasionally been used interchangeably with term „creeping 

expropriation‟.
85

  

4.1.2 The definition of invesment in the BIT encompasses shareholding and attributable 

rights 

88. Art. 1(1) defines investment as „any kind of property‟ invested by Claimant in Beristan 

and without limitation provides the list of objects which falls under the definition of 

investment.  

89. Shareholding is protected by the BIT definition.
86

 Claimant is entitled to a bundle of 

rights
87

 attached to its shares: (1) control rights, which include the voting rights in 
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shareholders‟ meetings; (2) economic rights, which include the right to sell shares.
88

 Such 

variety of rights attached to the shares was upheld by the ICSID Arbitration.
89

 

4.1.3 Respondent has expropriated Claimant’s investment 

90. The decisive element in an indirect expropriation is the substantial loss of control or 

economic value of a foreign investment without a physical taking.
90

 The focus in 

determining expropriation should be on the effect of Respondent‟s actions; the intent is of 

very little importance in this determination.
91

 This is the “sole effect” doctrine, which 

“shift[s] the focus of the analysis away from the context and the purpose to the effect of 

the measures. 
92

 This is considered as the prevailing doctrine.
93

 

4.1.3.1. Substantial loss control over the investment 

91. The decisive factor for drawing the border line towards expropriation must primarily be 

the degree of possession taking or control over the enterprise the disputed measures 

entail. 
94

 There may have been a substantial interference with an investor‟s rights, so as to 

amount to an expropriation, even if that interference has been overtaken by other events, 

such that no economical loss actually results, or the interference simply cannot be 

quantified in financial terms.
95

 

4.1.3.1.1 Respondent deprived Claimant of voting rights attributed to shares 

92. Moreover, as pointed out in many ICSID cases, the control over investment is the most 

important factor in deciding whether expropriation took place.
96

 The arbitrators 

concluded that control is exercised by a continuous stream of decisions, and held that the 

investment had been expropriated because they had been denied of their right to make 

decisions.
97

  

93. Claimant being a minority shareholder in particular holding 40% of Sat-Connect shares 

is able to appoint 4 from 9 directors on the BOD. Such representation creates legitimate 

expectations that this representation will be sustained through the whole term of JV 
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existence period. Through interference with Claimant‟s voting rights the Respondent has 

taken control of Sat-Connect. In particular the Respondent expropriated voting rights 

attributed to the shares by illegal nullification of Claimant‟s representation on the BOD 

of Sat-Connect. The JV has been started on the basis that shareholders will appoint the 

directors who would represent and take into consideration their position in the decision 

making in deciding what the best for the Sat-Connect interest is. No prior notice of 

agenda before the BOD meeting and quorum requirement infringement were equal to de 

facto displacement of investor‟s management because there was no possibility to 

participate and to influence adequately the decision making. As a result, representatives 

of Respondent started to implement government‟s policy beyond what the legitimate 

exercise of a majority shareholders‟ right to manage a company would allow
98

 

4.1.3.1.2 Expulsion of employees from Sat-Connect 

94. In Foremost case the Tribunal analyzed the expulsion of Foremost‟s personnel from Iran, 

the same kind of actions as those taken by Sat-Connect. The Tribunal acknowledged that 

it diminished the enjoyment of Foremost‟s rights. 

4.1.3.1.3 Interference in control through conspiracy precludes pursue of JV 

95. „Through interference in control, a State may destroy an investor‟s reasonable 

expectation of a long-term investment relying on the recovery of its investment and the 

estimated return. In Waste Management v. Mexico, Tribunal defines conspiracy as a 

conscious combination of various governmental actions without justification to defeat 

the purposes of an investment agreement.
99

 Such definition was upheld in Bayindir case 

by Tribunal as well.
100

 Cumulative effect of expropriatory control rights reveals the 

conspiracy of the Respondent‟s intentions. In effect, Claimant was completely shut out 

of the participation in the JV project decision making process. The decision adopted by 

BOD of Sat-Connect to trigger the buy-out Clause changed the whole picture of 

investment and further co-operative collaboration of shareholders in the JV totally. 

4.1.3.2 Economical loss over the value of investment 

96. The host State‟s interference with the investor's rights must be substantially enough in 

order to deprive the investor of the economic value. 
101

 It must be determined whether 
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“events demonstrate that the owner was deprived of fundamental rights of ownership and 

it appears that this deprivation is not merely ephemeral.
102

 

4.1.3.2.1 Respondent deprived Claimant of disposal right 

97. Art. 4(1) of the BIT emphasizes that the investments shall not be subject to any measure 

which might limit permanently or temporarily joined rights of ownership. “De facto 

expropriation occurs when a state deprives the owner of his “right to use, let or sell (his) 

property”. 
103

 The requirement that has to be satisfied is that there has been an erosion of 

the rights associated with ownership as a consequence of State interference.
104

  

98. Escrow account is temporary in nature but sufficient for precluding the Claimant‟s right 

to sell the shares at the arm‟s lengths contract and to receive the market value of the 

investment. It is appropriate to view deprivation as amounting to an expropriation, even 

if it were partial or temporary
105

  

4.1.3.2.2 Respondent expropriated value of IP rights 

99. The JV has been on-going for 2 years and the required technology is almost completed. 

The Respondent seeks through application of improper buy-out procedure to pay only 

monetary investment value of the investment made through the 2 years without including 

compensation for potential future profits as well as for the IP, know-how and trade 

secrets that have been developed and are now controlled by Sat-Connect. Being 

legitimate shareholder of Sat-Connect the Claimant is entitled to an adequate 

compensation for the IP. 

4.1.3.2.3 Respondent expropriated value of contractual rights   

100. Secondment agreement is an object of investment
106

. The source of future profit is 

denied by Respondent by termination of secondment agreement. The Televative 

specifically seconded its personnel to the SAT-Connect project and now these workers 

have been expelled. No further income received afterwards. 
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4.1.4 Respondent carried out illegal expropriation  

101. Art. 4(2) of the BIT provides an exception of expropriation „for public purposes, or 

national interest, against immediate full and effective compensation, and on condition 

that these measures are taken on a non-discriminatory basis and in conformity with all 

legal provisions and procedures‟. 

102. The Respondent‟s measures were illegal as they (1) were not for a public purpose or 

national interest; (2) no immediate full and effective compensation were provided; (3) 

were discriminatory and not in conformity with all legal provisions and procedures. 

Contrary to the customary international law position that a public purpose alone may 

justify expropriation
107

, the Respondent‟s measures will be justified only if all three 

limbs of this provision are satisfied. 

4.1.3.1 No public purpose or national interest 

103. The moment extended for two years and there is no reason why now it is the time to 

announce public safety infringement. Even though Respondent in this case claims, that it 

removed Claimant from Sat-Connect because of National security reasons
108

 this seems 

very unlikely because: 

 The removal of Claimant from the Sat-Connect was exercised because of the 

mere allegations of only possible
109

 leaks of information, because such decision 

was based on nothing but rumors
110

.  

 In addition to that, even in the case if the information has been leaking to the 

government of Opulentia there is no evidence, which would suggest, that the 

seconded personal of Claimant is responsible for that
111

. 

 Also there is evidence, which proves, that no leaks of information have taken 

place, as Claimant and government of Opulentia affirms that no such things 

happened
112

. Ant there is no reason not to believe these affirmations, because 

Beristan and Opulentia have long had polite relationships
113

 toward each other. 
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4.1.3.2 No immediate full and effective compensation were provided 

104. Claimant‟s total monetary investment in the Sat-Connect project stands at US $47 

million. This is less than what Claimant would receive if it were to sell its interest to an 

arms-length buyer, because the buyout provision only returns Claimant‟s paid-in 

investment – without including compensation for potential future profits as well as for 

the IP, know-how and trade secrets that have been developed and are now controlled by 

Sat-Connect. The Expropriation without prompt, adequate and effective compensation is 

illegal.
114

 

4.1.3.3 Expropriation was discriminatory and not in conformity with all legal provisions 

and procedures  

105. No prior notice of agenda and breach of quorum requirement together with the 

assessment of grounds for confidentiality breach make the whole expropriation illegal (or 

buy-out procedure illegal). 

4.1.4 Compensation for internationally wrongful act of a state 

106. In the Biwater case the Tribunal stated that ILC Articles as a codification of the rules of 

customary international law on the responsibility of States for their internationally 

wrongful acts provides that every internationally wrongful act of a State entails the 

international responsibility of that State.
115

 Under Art. 28 of the ILC Articles, the 

international responsibility of a State entails an obligation on that State to make full 

reparation for the injury caused thereby.
116

 The State responsible for the internationally 

wrongful act is under an obligation to make restitution that is to re-establish the situation 

which existed before the wrongful act was committed, to the extent that it is possible or 

proportionate to do so. When restitution cannot be made (as is in present case due 

conspiracy)
117

, the State is under an obligation to compensate for the damage caused. 

Such compensation is to cover “any financially assessable damage including loss of 

profits insofar as it is established”.
118

 

                                                 
114

 Amoco, para 223 
115

 ILC Articles, Art. 1 
116

 Id., Art. 32 
117

 As proved in para. 95 
118

 ILC Articles, Art. 36 



Team Petren, Memorandum for Claimant 

 

 

28 

4.1.4.1 Compensation for the respondents expropriatory actions under the BIT 

107. Art. 4(3) of the BIT provides that in the event of an expropriation, the State shall be 

obliged immediately to pay compensation amounting to the full and effective 

compensation. Compensation shall be equivalent to the real market value of the 

investment immediately prior to the moment in which the decision to nationalize or 

expropriate is announced or made public, and shall be calculated according to 

internationally acknowledged evaluation standards. Wording that „whenever there are 

difficulties in ascertaining the market value the compensation shall be calculated on the 

basis of a fair appraisal of the establishment's constitutive and distinctive elements as 

well as of the firm’s activities components and results‟ indicated that the requirement to 

compensate IP and future profits fall under the definition of the BIT. 

4.1.4.2 Compensation for the future profits 

108. Thus the unsubstantiated buy-out could not be regarded as a way of Respondent for 

unfair enrichment without providing immediate full and effective compensation.  

109. According to internationally recognised standards the compensation range from book 

value (liquidation value) to fair market value, including future profits. The Respondent„s 

payment made to escrow account does not satisfy nor the customary international nor 

The BIT requirements, because Claimant would receive more by using any of the 

internationally acknowledged standards. 

110. With regard to the BIT the Sat-Connect project could be evaluated based on the 

equivalent in the market. Tribunal in Biloune case held that the fair market value, which 

takes into account future profits, is the most accurate measure of value of the 

expropriated property. Other the most appropriate valuation method would be to use 

information from the arms-length buyer (if any)
119

, to determine the market price of Sat-

Connect shares. 

111. The principle of international law stated in the Chorzow Factory case is still recognised 

as authoritative on the matter of general principle: 

“The essential principle contained in the actual notion of an illegal act is that 

reparation must, as far as possible, wipe-out all the consequences of the illegal 

act and reestablish the situation which would, in all probability, have existed if 

that act had not been committed. Restitution in kind or, if this is not possible, 

payment of a sum corresponding to the value which a restitution in kind would 
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bear; the award, if need be, of damages for loss sustained which would not be 

covered by restitution in kind or payment in place of it - such are the 

principles which should serve to determine the amount of compensation for an 

act contrary to international law.” 

112. International investment tribunals have occasionally awarded lost profits which were 

reasonably expectable and calculated pursuant to the discounted cash flow method, even 

when the enterprise in which the investment was made had not yet gone into operation or 

achieved any level of income or profits.
120

  

113. Taking into the consideration that IP created by the SAT-Connect basically by the 

contribution of employees from Claimant who possessed the necessary know-how will 

be used at least for the IP validity time in the future by SAT-Connect for the service 

rendering in the Euphonia region which constitutes 1/5 of the world surface without 

benefit to Claimant at all. Also IP rights could be sold and generate profit in this way. 

Such clearly substantial loss of future profits shall be compensated to the Claimant as a 

compensation for expropriation. 

4.2 Respondent breached the standard of FET 

114. Art. 2(2) of The BIT obliges to treat the investors of each party in accordance with FET 

standard. The BIT, as stated in Preamble, was agreed upon having desire “to establish 

favourable conditions for improved economic cooperation”, therefore, The BIT 

regarding investments must be interpreted on background of benevolence.  

115. Tribunals in various cases described the requirements of the FET standard differently, 

but from the settled Tribunals long-term practice it might be concluded that such criteria 

as transparency, legitimate expectations, non-arbitrariness are to be evaluated when 

measuring whether the FET standard is breached or not.  

116. Seeking to determine the scope of the application of FET standard Claimant notes that 

Tribunals consider the bona fide principle as the guiding feature of the FET standard
121

, 

which requires parties to a transaction to deal honestly and fairly with each other, to 

represent the motives and purposes truthfully and to refrain from taking unfair 

advantage
122

. The terms of a FET clause are to be understood and applied independently 

and autonomously as well as in an even-handed and just manner, conducive to fostering 
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the promotion of foreign investment
123

. The principle allows a tribunal to find a breach 

of FET even when the conduct in question is legal under domestic law, but is still unfair 

and inequitable
124

. 

117. Accordingly, Claimant will assert that Respondent (a) conducted arbitrary; (b) breached 

the legitimate expectations; (c) have not acted in a transparent manner and; (d) 

conducted under bad faith or had malicious intentions. 

4.2.1 Respondent conducted arbitrary  

118. The Waste Management Tribunal tied the arbitrary conduct with the breach of FET 

standard
125

.  

119. The concept of arbitrariness in Launder v. Czech Republic was relied to actions which 

“are founded on prejudice or preference rather than on reason of fact”
126

 and in ELSI 

case to “a willful disregard of due process of law, an act which shock, or at least 

surprises a sense of juridical propriety”
 127

. Other Tribunals chose to define arbitrary by 

referring to the concept of the rule of law
128

 or by defining that “measures without 

engaging in a rational decision – making process” are arbitrary
129

. 

120. Firstly, Claimant emphasizes that under every given concept of arbitrariness the actions 

of the Respondent resulted in arbitrary conduct, because: (a) the fact itself that 

confidential information was disclosed was not proved at all; (b) general statements 

appeared in the 12 August 2009 article published in the Beristan Times could not have 

been regarded as a reliable source as long as there was no supportive evidence to what 

the governmental official stated unofficially; (c) even if it came true that confidential 

information was leaked, the guilt of the Claimant must have been proven.  

121. Therefore, Claimant observes that the buy-out of the shares was founded on prejudice, 

but not on a fact. As well due process of law was disregarded and the rule of law was 

violated.  

122. Finally, it shall be stated that the motive for the buy-out given by the Respondent is 

unrelated to Claimant‟s performance of the JVA.  
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123. Therefore, it is clear that Respondent‟s actions meet the arbitrary manner.  

4.2.2 Respondent violated the legitimate expectations  

124. FET standard requires, as an “essential element”, the host state to honor the investor‟s 

legitimate expectations of legal and economical stability
130

.  

125. The Tribunal in CME v. Czech Republic case found that the following actions were in 

violation of the investor‟s legitimate expectations: “The Media Council breached its 

obligation of FET by evisceration of the arrangements in reliance upon which the foreign 

investor was induced to invest”.  

126. Also, in Neer v. Mexico case in light of legitimate expectations it was stated that “[t]he 

investor also expects the State to use the legal instruments that govern the actions of the 

investor or the investment in conformity with the function usually assigned to such 

instruments”
 131

. 

127. Respectively, upon the arrangements established under the BIT, Respondent induced the 

Claimant to invest in Sat-Connect project, but afterwards deprived the Claimant from 

getting the market-based prices for owned shares in Sat-Connect project, took the 

opportunity from Claimant to respond to the false charges and unreasonably limited 

control and management of Sat-Connect, what did not comply with the legitimate 

expectations of Claimant.  

128. The goals of such actions resulted in Claimant not being able to plan its investment; it 

manifested injustice and offended the fundamental property rights. 

4.2.3 Respondent did not act in a transparent manner 

129. LG&E v. Argentina Tribunal highlighted that the FET standard consists of the host 

State‟s transparent behavior
132

. The concept of transparency is defined by the idea that 

all relevant legal requirements for the purpose of investing should be capable of being 

readily known to all investors
133

. The state has to justify its conduct by, and only by, 

legal grounds
134

 in advance, so that those affected by such conduct may have recourse to 

legal remedies in a timely fashion
135

.  
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130. The shares of the Claimant were bought out by Respondent under illegitimate decision of 

the BOD, i. e without proper notice to Claimant. Moreover, there were no legal grounds 

for the Respondent to make the decision to buy-out the shares also because the BOD had 

not fulfilled the quota requirement. The Respondent was aware about both facts, but still 

acted in such a manner that factually deprived Claimant from opportunity to respond to 

false charges and legal remedies under the decision affecting the latter, which is not 

traceable to the legal framework relating to the Claimant‟s operations.  

131. That, as a consequence, resulted in Respondent having infringed the requirement of 

transparency. 

4.2.4 Respondent conducted under bad faith 

132. The Tribunal in Mondev International Inc. case stated that “what is unfair or inequitable 

need not equate with the outrageous or the egregious. In particular, a State may treat 

foreign investment unfairly and inequitably without necessarily acting in bad faith”
136

. 

133. Although a finding of bad faith or malicious intentions is not necessary to sanction the 

breach of FET standard
137

, but it will develop the analysis under each of aforementioned 

FET criteria. 

134. In that sense Claimant notes that even though there was a substantial background for 

Respondent to check whether the confidential information was leaked, Respondent fully 

relied on prejudice and, moreover, ignored the Claimant and Government of Opulentia 

denying Claimant having leaked the confidential information. It unilaterally without 

proper assessment of the circumstances continued the procedures of overtaking the Sat-

Connect project knowing that shares were bought-out on illegitimate background. 

Moreover, it forcibly evacuated all of Claimant seconded personnel without assessing if 

any of the employee had the opportunity to leak the confidential information even though 

there were real possibilities to trace it 

4.4 Respondent acted unjustified and discriminatory 

135. Article 2(3) of Beristan-Opulentia BIT obliges parties to ensure that the management, 

maintenance, enjoyment, transformation, cessation and liquidation of investments 

effected in their territory by investors of the other party, as well as the companies and 
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firms in which these investments have been made, shall in no way be subject to 

unjustified or discriminatory measures. 

136. ECJ in case Willis v. the United Kingdom stated that: “The Court reiterates that 

discrimination means treating differently, without an objective and reasonable 

justification, persons in relevantly similar situation”
138

. It was further elaborated by ECJ 

in Unal Tekeli v. Turkey case where it was defined that “[i]t must be established that 

other persons in an analogous or relevantly similar situation enjoy preferential 

treatment”
139

. Moreover, it is generally accepted that justification must be assessed in 

relation to the principles which normally prevail in democratic societies
140

.  

137. The deliberate and intentional acts of the Respondent evidence that Respondent aimed to 

exclude the control of Claimant from the SAT-Connect project in favor of nationals as 

Respondent bought out the shares and evacuated the employees without providing 

substantial evidence, having intentionally deprived Claimant from any possibility to 

respond to accusations, stating that it has done on purpose of national security even 

though the allegedly disclosed information does not in any sense relate to security issues, 

without bringing any charges on any individual for the alleged disclosure of confidential 

information. 

138. Under similar circumstances Respondent would have had due process and possibilities to 

exhaust the remedies so that to protect its fundamental rights. Such actions of 

Respondent impaired or abolished Claimant rights to use and enjoy the investment. 

These measures effectively created disproportionate benefits for nationals over non-

nationals, therefore, actions of Respondent shall be held discriminatory
141

. 

139. As a consequence, it shall be concluded that Respondent acted discriminatory. 

4.5 Respondent denied the national treatment standardl 

140. Article 3(1) of Beristan-Opulentia BIT provides that investors and investments of a 

Contracting Party should not be accorded treatment less favorable than a state would 

accord to its own investors and investments. This requirement is fundamentally 

important in fulfilling the Contracting Parties desire, as stated in Preamble of BIT, to: 
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“establish favourable conditions […] especially for investment by nationals of one 

Contracting Party in the territory of the other Contracting Party”. 

141. The aim of the national treatment obligation is to subject the foreign and domestic 

investors to the same competitive conditions on the host country market and to prevent 

governmental measures favouring domestic investors
142

.  

142. In Pope & Talbot, Inc. v. Government of Canada the Tribunals created a three-prong test 

to identify discriminatory treatment under national treatment standard
143

: firstly, 

Tribunals identified a group of others in similar circumstances and used the claimant as 

one comparator and domestic investors as a second comparator
144

; secondly, considered 

whether the identified group of comparators received like treatment
145

 and; thirdly, 

considered the existence of any factors which might justify any differences in standards 

of treatment between the two groups
146

. 

143. In this case, the investors are shareholders in the very same project, i. e. SAT-Connect, thus, 

it is undisputable that both parties are in comparable setting, because so far the Tribunals 

have compared foreign and domestic investors who are in the same line of business147 and 

even the same economic sector148.  

144. The Claimant did not receive the like treatment as the shareholder‟s of Claimant were 

assumed to have breached the JV Agreement based on prejudice stated by Respondent 

without any assessment of factual background. Also, there were no legitimate public policy 

measures that were pursued in a reasonable manner that could justify the differential 

treatment, as, even if admitted that confidential information was leaked, the nature of leaked 

information related only to private, but not public interests (it was not related to military 

information). 

145. Therefore, it shall be stated that Respondent had not acted under requirements of national 

treatment. 

                                                 
142

 UNCTAD National Treatment, p. 8; Sornarajah, p. 320 
143

 Pope & Talbot, p. 56 
144

 Id, 78 
145

 Id, 78; 83 - 104 
146

 Id. 
147

 Feldman, para.171 
148

 Occidental, para. 173. 



Team Petren, Memorandum for Claimant 

 

 

35 

5. ESSENTIAL SECURITY 

146. In order to answer the question if Respondent is able in this case to rely Art. 9 (Essential 

Security) of the BIT as a defense to Claimant‟s claims, we have to clarify our point of 

view on how we understand this Art. of the BIT. This has to be done, because in recent 

years several positions were formed: one claiming that this Art. is reestablished 

customary “State of necessity” defense equal to the one established in ILC Articles
149

 

and the other is that it is completely separate contractual defense stemming from the BIT 

itself and forming a separate relationship with other provisions of BIT. It is necessary to 

rely on the position of interpretation of Art. 9 of the BIT, because there is a difference in 

standards
150

, needed to be fulfilled in order to use this defense, or the legal effect of the 

application of this defense
151

. 

147. To make it clear from the very beginning, when arguing against applying of the defense 

of necessity in this case, we are going to follow the position, determined in the latest 

practice of ICSID tribunals and treat defense, imprinted in the Art. 9 of the BIT, as 

contractual one, “entirely separate”
152

 from the one, which is established in international 

customary law. Thus we acknowledge that the Art. 9 of the BIT contains the so called 

“Non precluded measures” (NPM) clauses, which in the situations defined in the BIT 

allow states, to act in the way, which otherwise would infringe regulations of the BIT
153

, 

but in this case they are excused from the liability
154

, as these situations are not in the 

scope of the BIT
155

. 

148. In addition to the presented information, we also acknowledge the self-judging nature of 

the second part of the Art. 9 (Art. 9(2)), which is the important one, questioning 

Respondent‟s ability to use this article as the defense. It means that “it is for the [s]tate to 
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make <...> a determination as to what measures are necessary for <...> the protection of 

its essential security interests”
156

. 

149. Thus in order to determine if Art. 9 is applicable in this case, and constitutes the defense 

for the Respondent from his actions we have to determine: 

 If there is a possibility for the Tribunal to review the decision, made by 

Claimant, having in mind the self-judging nature of NPM clauses of the BIT. 

 If there is such possibility, what are they requirements for such decision of 

Beristan, which can be reviewed. 

 And in the case of possible review, does the actions of Claimant, fit these 

requirements.  

5.1. Possibility to review invocation of Art. 9 

150. As it is mentioned above, Art. 9 contains explicitly self-judging clauses. Formulations 

like “Nothing in this Treaty shall be construed to preclude <…> a Party from applying 

measures that it considers necessary <…> for the protection of its own essential security 

interests”
157

 are made in order “to limit the scope of review that an arbitral tribunal can 

undertake”
158

. Some states had even argued, that a “general principle exists in 

international law according to which disputes involving political questions impinging on 

a country's vital interests--such as the permissible objectives covered by BIT NPM 

clauses--are non-justiciable and exempt from review by international courts and 

tribunals“
159

. So in the very beginning of arguing against the application of the defense 

provided for the Respondent in Art. 9 of the BIT, we first of all have to show, that the 

Tribunal in the very first place can have the jurisdiction to review usage of this article. 

5.1.1. Practice of ICSID Tribunals 

151. In order to stick to the meaning of the provisions as close as it is possible we have to 

search the practice of ICSID Tribunals as they are responsible for dealing with BITs. 

And that mentioned, there were several cases under ICSID Tribunals, where possibility 

of judicial review of NPM clauses was set as allowed. 

152. In the LG&E case even though the Tribunal had decided that the provisions of the BIT 

were not self-judging, nevertheless it has unambiguously stated that: 
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  “[w]ere the Tribunal to conclude that the provision is self-judging, Argentina‟s 

 determination would be subject to a good faith review anyway”
160

. 

153. CMS and Sempra Tribunals came to the almost identical conclusions, which are also 

consistent with the point of view of LG&E Tribunal, because after deciding that in 

provisions of the BIT in the case were not self-judging, they declared that because of this 

fact the: 

  “Tribunal‟s judicial review is not limited to an examination of whether the plea 

 has been invoked or the measures have been taken in good faith“
161

.  

154. Bottom line being here is that, if the provisions of the BIT were self-judging the judicial 

review would be possible, but would be limited within boundaries of good faith
162

.  

155. To conclude the analysis of ICSID Tribunals practice on the justifiability of actions 

based on the explicitly self-judging NPM clauses of the BIT, it seems to be clear, that 

Tribunals recognizes the ability to review such actions, but limited to the “good faith” 

review.  

5.1.2. Intent of the contracting parties of the BIT 

156. As the BIT itself is the contract between two party states it is always important, what 

intent did the members of the contract had, when making the contract, in order to 

determine the meaning of separate clauses of the that contract. 

157. And the first thing, which needs to be mentioned here, is that provisions concerning 

defense of the essential security in the BIT is identical to the provisions of U.S. 2004 

model BIT
163

. So it would be sensible to look for opinion of the states, which have 

identical provisions of the BITs, on the justifiability of their actions. This is so, because, 

they identical provisions suggest us, that there is the same intent imprinted in the treaties, 

thus we can better determine if BITs were made to be judicially reviewable. 

158. That said, it is important to notice, that the “recent US approach suggests that even an 

explicitly self-judging NPM clause is not beyond the jurisdiction of an arbitral tribunal 

and is still subject to review for the state's good faith invocation of the clause”
164

. Thus 

this leads our search of possibility to review Respondent‟s actions to the same conclusion 
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of the ICSID Tribunal‟s decisions, which dictated that the actions of Claimant may be 

judicially review, within boundaries of “good faith”. 

159. Nevertheless, if the Tribunal is not entirely convinced by the argument of analogy, there 

is also one more way to determine the intent of Claimant. For it we should look to the 

other obligations, Claimant has, and analyze their relation to the provisions of the BIT. 

And as it is undisputable that Claimant is bound to the regulations of Vienna Convention 

on the Law of Treaties
165

, this brings us back to the position that “even a self-judging 

NPM clause remains within the jurisdiction of an arbitral tribunal, because states remain 

subject to the general obligation, enshrined in Art. 26 of the Vienna Convention, to carry 

out their obligations "in good faith."”
166

 

5.1.3. Conclusion on ability to review actions of Claimant 

160. After we have analyzed the legal practice of ICSID Tribunals, and the intent of the 

parties, who signed BIT with explicitly self-judging NPM clauses, we still come to the 

conclusion, that despite possible arguments against it, actions of the Claimant can be 

judicially reviewed. Nevertheless we agree that the review, which is allowed by the 

provisions of the BIT, is not based on the standard sometimes called the “second-

guessing of government policy choices”
167

, which means, that Tribunal is entitled to the 

full evaluation of the situation, where NPM clauses of the BIT were invoked, but is 

based of analysis if the country acted within a standard of a good faith. 

161. This kind of review “ensures a balance between state freedom of action and investor 

protection”
168

, for which the BIT is signed in the first place. And to move further in 

determining if the interests of the investor were decently protected, and to see if the 

Respondent in this case can rely on the defense of the Art. 9 of the BIT we need to put up 

the actions of Claimant for the test of “good faith”. 

5.2. Good faith review of actions of Claimant. 

162. Even though there is strong evidence that proves us that the actions of the Claimant is 

reviewable there is still problem with the standard of the review – “good faith”, as the 

“workable standard of good faith review has yet to be fully developed“
169

, meaning that 
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currently there is no certain and widely accepted test to which we could put the actions 

of the Respondent. Nevertheless  

 “[d]rawing on the work of a range of scholars and international organizations, 

 such a standard could be said to encompass two basic elements: first, whether 

 the state has engaged in honest and fair dealing and, second, whether there is a 

 rational basis for the assertion of the NPM provision”
170

.  

So to put it in other words, what we have to determine, in order to see if the Claimant can use 

the Art. 9 of the BIT as the defense, is: 

 “whether the state has acted honestly and to the best of its ability in deciding to 

invoke the NPM clause”
171

 and 

 “whether there was a rational basis for the state's invocation of the NPM 

clause”
172

?  

5.2.1. Dishonesty of actions of Claimant 

163. According to currently leading experts of law, researching NPM clauses, William W. 

Burke-White and Andreas von Staden if “the connection between the measures taken and 

national security is [clearly] spurious”
173

 there is a breach of good faith requirement. 

164. In our case what we have, is that Claimant has indirectly expropriated property of 

Claimant
174

 and removed it from the Sat-Connect project using its army
175

. And its 

argumentation for resorting to such actions was that it alleged
176

, that the information 

about the project of Sat-Connect was leaking to the government of Opulentia. 

165. But the facts we have shows, that the very allegation of leak of information is based on 

mere rumors
177

, also there is no evidence, which would suggest, that even in the case, 

where information was leaked, Claimant or its workers would be responsible for that.
178

  

And in addition to that there is trustworthy information, which suggest, that the 

information, had never leaked
179

. 

166. The only conclusion stemming from the arguments mentioned above is that the 

connection between the measures taken and national security is clearly spurious at the 
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minimum, thus the Tribunal should “determine that the NPM clause was not invoked in 

good faith”
180

. 

5.2.2. The reasonableness of actions of Claimant 

167. “For an NPM clause to be invoked in good faith, the question a tribunal must ask is 

whether a reasonable person in the state's position could have concluded that there was a 

threat to national security or public order sufficient to justify the measures taken”
181

. 

168. The evidence of the case is against it, because according to Claimant the unbiased 

reasonable person even in the situation, where the leaks of the information would have 

been proven, would not keep them sufficient to remove Claimant from Sat-Connect 

project in order to secure national security interests because: 

 Allegations of leaks of information to the government of Opulentia considers 

only civilian encryption keys
182

, which even in the case of Opulentia having them 

is not dangerous to the military interests of national security of Claimant. 

 In addition to that, the rest of the information, alleged to be leaked 

(“technology, systems, and IP of the Sat-Connect project”
183

) is only 

commercially valuable and thus has no direct influence to the national security 

interests. 

 And even in the very unlike to happen
184

 worst case scenario, where Opulentia 

and Claimant would have to resort to military actions agains each other, only a 

“[s]everal segments of the Beristian armed forces will use the Sat-Connect 

system”
185

, thus even in the case, where Opulentia would have information about 

Sat-Connect‟s project concerning military segments, this information would be of 

very low value to it, as it could merely used against the small part of the military 

of Claimant. 

169. So the only conclusion, which the reasonable person would reach after considering the 

arguments presented, would definitely lead to the understanding, that Claimant acted 

unreasonably by removing Claimant from the Sat-Connect project, and thus infringed the 

requirement of good faith. 
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5.2.3. Conclusion of Claimant’s ability to use Art. 9 of the BIT as the defense 

170. After the evidence was provided, that in the legal practice, there is possibility to 

judicially review actions, which were made by Claimant relying upon Art. 9(2) of  BIT, 

and that Beristan executed these actions dishonestly and unreasonably from the side of 

the claimant we strongly encourage the Tribunal to decide, that it has the jurisdiction in 

this case and that, because of the breach of good faith standard Beristan can not use Art. 

9 of the BIT as the defense for his actions. 
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CONCLUSION ON MERITS OF THE CLAIM  

 

171. Respondent, through its agents and organs, has breached its international obligations 

with respect to restraint from expropriation, FET, full protection and security, 

discriminatory and unjustified treatment and it can not use the defense of essential 

security protection to be excused from the obligations of the BIT. 

 

 


