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STATEMENT OF FACTS 
 

1.  Claimant, Televative Inc., is a corporation duly organized in Opulentia. Televative is a 

leading multinational enterprise that specializes in satellite communications technology and 

systems.  It is a leading developer of new technologies in this field.1 

  

2.  Respondent, the Government of Beristan established a State-owned company, Beritech 

S.A., in March 2007.  The Beristian government owns a 75 percent interest in Beritech, while the 

remaining 25 percent is owned by a small group of wealthy Beristian investors with close ties to 

Respondent.  The Beristian Minister of Telecommunications is a Director of Beritech.2 

 

3. On March 20, 1996, Opulentia and Beristan signed a Bilateral Investment Treaty (the 

“BIT”).3 

 

4. Beritech and Claimant signed a joint venture agreement (the “Agreement”) on October 

18, 2007 to establish Sat-Connect S.A. under Beristian law.  The Agreement designated Beristian 

law as the applicable law; Beristian law incorporates UNIDROIT and other commonly accepted 

principles of contract law.4 

  

5. Sat-Connect’s Board of Directors has nine Directors.  Beritech has the right to appoint 

five Directors, while Claimant can appoint four.  A quorum requires the presence of six 

Directors.5 

  

6. Claimant maintains a 40 percent interest in Sat-Connect, and Beritech maintains a 60 

percent interest.  Respondent co-signed the Agreement as guarantor of Beritech’s obligations. 

Sat-Connect was established for the purpose of developing and deploying a satellite network and 

accompanying terrestrial systems and gateways to provide connectivity and communications for 

                                                 
1 Uncontested Facts, ¶1. 
2 Uncontested Facts, ¶1; Clarification-135. 
3 BIT, Record, Annex 2. 
4 Uncontested-Facts,-¶3;-Agreement,-Clause 17;-Clarification-136. 
5 Uncontested-Facts,-¶4. 



 TEAM SINGH, 2010 FDI MOOT 

 
 

2 

users of this system in the Euphonia region.  The satellite and communications technology that 

Sat-Connect develops can be used for both civilian and military purposes. Several segments of 

the Beristian armed forces will use the Sat-Connect system.6 

  

7. Over a period of two years, beginning on October 18, 2007 and ending on August 27, 

2009, Claimant’s transfers of advanced technology were instrumental in Sat-Connect’s success 

in developing the satellite systems.  On August 12, 2009, The Beristan Times published an 

article in which a Beristian government official alleged that the Sat-Connect project was 

compromised due to information leaks by Claimant’s personnel.  Both Claimant and the 

government of Opulentia deny these allegations, and there is no evidence that these alleged leaks 

occurred.7 

 

8. On August 27, 2009, Beritech attempted to buy out Claimant’s interest in Sat-Connect at 

a shareholders meeting.  Six directors were present at that meeting. Claimant’s appointed 

Director, Alice Sharpeton, refused to participate in the vote and left the meeting before it ended.  

She later filed a protest stating that she had no prior notice concerning the proposed agenda for 

the meeting.8  

 

9. On August 28, 2009, Beritech ordered Claimant to hand over possession of Sat-Connect 

and remove all seconded personnel.  Shortly thereafter, on September 11, 2009, the Beristan 

army deployed its civil engineering section, the Civil Works Force (“CWF”), to occupy Sat-

Connect’s premises. CWF ordered Claimant’s personnel to leave the premises immediately.  

Beritech swiftly replaced those personnel with Beristian nationals.9 

  

10.  Claimant’s monetary investment in Sat-Connect is US$47 million, which was the 

amount the Respondent had offered to buy-out.  However, this sum does not include 

compensation for potential future profits as well as the intellectual property, know-how, and 

                                                 
6 Uncontested-Facts,-¶¶3, 4, 5, 6; Clarifications 152 and 153. 
7 Minutes from the First Session of the Arbitral Tribunal, ¶15; Uncontested Facts, ¶8; Clarifications 209, 222, 231, 

247. 
8 Uncontested Facts, ¶10. 
9 Uncontested Facts, ¶¶10, 11; Clarification 171.  
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trade secrets developed by Sat-Connect as a result of Claimant’s significant efforts.  Claimant 

quantifies these intellectual property rights at more than US$100 million.10 

  

11. On September 11, 2009, Beritech served notice of their desire to settle amicably, and 

failing that, to proceed with arbitration.11 

  

12. On September 12, 2009, Claimant submitted a notice of dispute to Respondent under the 

BIT, in which Claimant notified Respondent of their desire to settle amicably, and failing that, to 

proceed to arbitration pursuant to Art 11 of the BIT.12 

  

13. On October 19, 2009, Beritech filed a request for arbitration against Claimant under the 

dispute settlement clause of the Agreement.  Claimant did not participate, and instead invoked its 

right under Article 11 of the BIT by initiating this arbitration on October 28, 2009.13  

                                                 
10 Uncontested Facts, ¶¶12, 13; Record, Minutes from the First Session of the Arbitral Tribunal, ¶15; Clarification 

165. 
11 Clarification 175. 
12 Clarification 133. 
13 Uncontested Facts, ¶¶14, 15; Clarification 118. 
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SUMMARY OF ARGUMENT 
 

14. JURISDICTION: This case is about how Respondent commenced a swift and improper 

buy-out and seizure of Claimant’s investments after Claimant has transferred its valuable know-

how to a joint venture with one of Respondent’s State-owned entity, Beritech.  Claimant has both 

treaty and contractual claims and this Tribunal can properly exercise jurisdiction over all of these 

claims.  This Tribunal has jurisdiction over treaty claims by virtue of the dispute resolution 

clause in the BIT.  This Tribunal also has jurisdiction over contractual claims by virtue of the 

umbrella clause, in the BIT.  This Tribunal should exercise its jurisdiction over all of the claims.  

There is no conflict of jurisdiction since Parties only designated a non-exclusive arbitral forum in 

the Agreement.  Even if the Agreement designated an exclusive arbitral forum, this Tribunal 

should exercise jurisdiction over both treaty and contractual claims. 

 

15. MERITS: All the wrongful conduct in this case by the Beristian military and Beritech is 

attributable to Respondent.  Respondent has breached provisions of the BIT and harmed 

Claimant’s investments.  First, Respondent failed to provide fair and equitable treatment to 

Claimant’s investments.  Second, Respondent failed to provide full protection and security to 

Claimant’s investments.  Third, Respondent conducted an unlawful expropriation of Claimant’s 

investments.  Fourth, Respondent treated Claimant in an arbitrary and discriminatory manner.  

Respondent also materially breached the Agreement by preventing Claimant from completing its 

contractual duties.  Alternatively, Respondent’s wrongful invocation of Clause 8 of the 

Agreement amounts to a wrongful termination.  Respondent may not use Article 9 of the BIT to 

justify its actions.  Respondent seeks to self-judge Article 9, but this is impermissible.  The 

question of whether Article 9 may be invoked is an issue for the Tribunal, which should find 

that, given the customary international law of necessity, it does not.  Even if self-judging were 

permitted, Respondent did not act in good faith in attempting to exercise Article 9, making said 

attempt invalid.  If the Tribunal finds that Article 9 has been properly invoked, Respondent is 

still obligated to compensate Claimant for its actions. 
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ARGUMENT 

PART ONE: JURISDICTION 
 

16. This Tribunal has jurisdiction over both the treaty claims and contract claims in this 

dispute (I). This tribunal should exercise its jurisdiction to hear all of Claimant’s claims despite 

the dispute resolution mechanism in the Agreement (II). 

 

I. THIS TRIBUNAL HAS JURISDICTION OVER BOTH THE TREATY CLAIMS AND 

CONTRACT CLAIMS IN THIS DISPUTE 

 

17. This dispute involves an “investment” by Claimant (A).  This Tribunal has jurisdiction 

ratione materiae over treaty claims (B).  The facts of the present case are prima facie capable of 

sustaining a finding against Respondent for treaty violations (C).  This Tribunal has jurisdiction 

ratione materiae over contractual claims (D).   

 

A. This dispute involves an “investment” by Claimant 

  

18.   In determining whether the requirements for an “investment” have been met, ICSID 

tribunals apply a dual test: whether it meets the requirements contained in Article 25 of the 

ICSID Convention, and whether the activity in question is covered by the parties’ agreement as 

reflected in the BIT.14 

  

19. Article 25(1) of the ICSID Convention provides for ICSID jurisdiction over  
 

Any legal dispute arising directly out of an investment between a Contracting State… and a national of 
another Contracting State… 

  

                                                 
14 ICSID-Commentary,-p.117.  
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20. This dispute satisfies the requirement of Article 25(1).  The test for an ICSID investment 

under Article 25(1) was laid out in Salini.15  That case has been described by other tribunals as 

the “seminal”16 definition of investment under the ICSID Convention.  It interpreted Article 25 

of the ICSIC Convention to require a transfer of capital, a duration over a certain period o time, 

sharing operational risks, and a contribution to the development of the host State. Sat-Connect 

satisfies the Salini test.   

 

21. First, Sat-Connect is a joint venture established by Claimant into which Claimant has 

contributed US$47 million in capital, as well as advanced technology and know-how.  Second, 

the Sat-Connect project has been implemented over a duration of two years, and is therefore a 

long-term project.  Third, Claimant has a 40 percent share in Sat-Connect, and therefore shares 

the operational risks.  Finally, the Sat-Connect project contributes to the development of Beristan 

by providing employment to citizens of Beristan and generally contributing to the Beristian 

economy. 

 

22. Sat-Connect is also an investment under the terms of the BIT.  Article 1 of the BIT 

defines an “investment” as including “shares” or “industrial designs and other intellectual and 

industrial property rights, know-how, trade secrets.”  Claimant contributed US$47 million to the 

joint venture for a 40 percent shareholding in Sat-Connect and contributed to Sat-Connect the 

designs of satellite launch rockets and provided the advanced technological trade secrets needed 

for the design of the satellites.   

 

B. This Tribunal has jurisdiction ratione materiae over treaty claims 

 

23. Article 11 of the BIT provides that an investor can accept ICSID arbitration “for the 

purpose of resolving disputes with respect to investments.”  In the present case, Claimant asserts 

both treaty and contractual claims against Respondent.  The treaty claims concern Respondent’s 

violations of international obligations arising under the BIT and general international law.  The 

substantive merits of those violations are set out in Part II of this Memorial. 

                                                 
15 Salini,-¶52. 
16 Phoenix,-¶30,-n.8. 
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24. International law makes a distinction between contract and treaty claims.  The Vivendi 

Annulment Committee held that a claimant can submit claims which are based on a treaty for 

adjudication in accordance with the dispute resolution mechanism consented to by both parties 

under the relevant treaty.17  Unless otherwise expressly provided, treaty jurisdiction over treaty 

claims is not abrogated by the existence of a dispute resolution clause in a contractThe reasoning 

in Vivendi Annulment has been endorsed in SGS v Pakistan, Salini, Sempra, and Eureko, among 

others.18  The underlying principle in those decisions was that contract claims and treaty claims 

have a different legal basis.19  The weight of these decisions should lead this Tribunal to the 

same conclusion. 

 

C. The facts of the present case are prima facie capable of sustaining a finding against 

Respondent for treaty violations 

 

25. For a Tribunal to confirm its jurisdiction ratione materiae over Claimant’s treaty claims, 

this Tribunal should conduct a prima facie analysis of the BIT obligations invoked by Claimant. 

This analysis will “determine whether those facts alleged are capable of constituting a violation 

of those obligations.”20  

  

26. The record demonstrates that once Claimant completed its transfer of know-how to Sat-

Connect, Respondent accused Claimant of passing critical information about Sat-Connect to the 

Government of Opulentia.21  Under that pretence, Respondent directed Beritech, Respondent’s 

State-owned entity, to commence a buyout under the Agreement.  The buyout did not comply 

with the Agreement.22  Not only did Respondent direct Beritech to commence an improper 

                                                 
17 Vivendi-Annulment,-¶101. 
18 SGS-v-Pakistan,-¶155;-Lanco,-¶463;-Salini-¶624;-Sempra(Award),-¶121-122;-AES Corp,-¶90;-Eureko-¶101;-
PSEG, ¶158. 
19 Id. 
20 UPS,-¶296;-Impregilo(Preliminary-Objections),-¶254. 
21 Uncontested-Facts,-¶8. 
22 Uncontested-Facts,-¶10. 
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buyout, it sent its military to Sat-Connect’s premises to evict Claimant’s personnel, and then 

replaced them with Beristian nationals.23 

  

27. These facts on record are prima facie capable of sustaining a finding of liability against 

Respondent in its various breaches of treaty obligations.  These treaty violations therefore fall 

within this Tribunal’s jurisdiction. 

 

D. This Tribunal has jurisdiction ratione materiae over contractual claims 

 

28. Article 10 of the BIT contains what is commonly referred to as an “umbrella clause”.  An 

umbrella clause is a provision in a BIT that guarantees the observation of obligations assumed by 

the host State vis-à-vis the investor.24   

  

29. Article 10 States: 

 
Each contracting parties shall constantly guarantee the observance of any obligation it has assumed 
with regard to investments in its territory by investors of the other Contracting Party.25 

 
30. There are several things worth noting about the wording of this umbrella clause.   First, 

the umbrella clause in the BIT is nearly identical to the Switzerland-Philippines umbrella clause, 

which was held to give the BIT tribunal jurisdiction over contractual claims (1).  Second, the 

ordinary meaning and the object and purpose of an umbrella clause leads to the conclusion that 

an umbrella clause brings contractual disputes within the jurisdiction of the BIT tribunal (2).  

Third, the history of umbrella clauses supports the finding that the umbrella clause brings 

contractual claims within the jurisdiction of this Tribunal (3).  Recent ICSID jurisprudence 

confirms that an umbrella clause will bring contractual claims within the jurisdiction of a BIT 

tribunal (4).  

 

                                                 
23 Uncontested-Facts,-¶11. 
24 Dolzer and Schreuer, p.153. 
25 BIT, Article 10. 
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1. The umbrella clause in the BIT is almost identical to the the umbrella clause in the 

Switzerland-Philippines BIT, which was held to give the BIT tribunal jurisdiction over 

contractual claims 

  

31. The umbrella clause in the BIT is nearly identical to the umbrella clause in the 

Switzerland-Philippines BIT.  In SGS v Philippines, the Tribunal found that the umbrella clause 

in the Switzerland-Philippines BIT had the effect of bringing contractual claims within the 

jurisdiction of a BIT tribunal.  

  

32. The language Article of 10 of the BIT and the Switzerland-Philippines BIT is also similar 

to the language in the Switzerland-Pakistan BIT, which was dealt with in SGS v Pakistan.  

Despite the similar text, the Tribunals came to opposing conclusions.  The Tribunal in SGS v 

Philippines found that an umbrella clause brings contractual claims within the jurisdiction of BIT 

tribunals, while the Tribunal in SGS v. Pakistan reached the opposition conclusion  

  

33. As between the two clauses, Article 10 of the BIT is more similar to the one found in the 

Switzerland-Philippines BIT which reads: 

 
Each contracting party shall observe any obligation it has assumed with regard to specific investments 
in this territory by investors of the other Contracting Party.26 

 

34. This Tribunal should adopt the reasoning favoured by the tribunal in SGS v Philippines.  

Although the tribunals acted inconsistently, there is no hierarchy of international tribunals.27  

However, this Tribunal should contribute to a coherent jurisprudence of international investment 

arbitration by adopting the reasoning in SGS v Philippines, which has been endorsed by 

subsequent tribunals.  Facially inconsistent decisions can create perceptions of injustice, and 

contribute to the crisis of legitimacy in investment arbitration.28 
 

                                                 
26 SGS v Philippines, ¶34. 
27 SGS v Philippines, ¶97. 
28 Franck, p.1585. 
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2.  The ordinary meaning and object and purpose of an umbrella clause leads to the conclusion 

than an umbrella clause brings contractual claims within the jurisdiction of a BIT tribunal 

 

35. Respondent is a party to the Vienna Convention on the Law of Treaties (“Vienna 

Convention”).29  Article 31(1) of the Vienna Convention on the Law of Treaties requires that: 

 
A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the 
terms of the treaty in their context and in light of its object and purpose. 30 

 

36. The object and purpose of investment treaties is almost uniform.  Virtually every BIT 

records that its purpose is to provide protections for investors in order to promote investment by 

the other State’s nationals.31  Likewise, the object and purpose of the BIT is stated in its 

preamble: 

 

Desiring to establish favourable conditions for improved economic cooperation between the two 
countries, and especially for investment by nationals of one Contracting Party in the territory of the 
other Contracting Party...32 

 

37. This Tribunal should find that the tribunal in SGS v Pakistan did not properly apply the 

norms of treaty interpretation embodied in the Vienna Convention.33  That tribunal opted for a 

restrictive interpretation, and justified this interpretation based on policy arguments.34  However, 

no policy justification exists to ignore or revise the canons of interpretation mandated by Article 

31 of the Vienna Convention, which have displaced the restrictive cannon of interpretation.35  

Moreover, a restrictive interpretation will lead to the umbrella clause being rendered useless, in 

violation of the principles of effet utile which suggests that every provision of a treaty must be 

given some meaning.36 

  

 
                                                 
29 Uncontested Facts, ¶15. 
30 Vienna Convention, Article 31. 
31 Gaffney and Loftis, p.10; Ecuador –UK BIT, preamble, ¶3; Ecuador-Netherlands BIT, preamble , ¶1; Ecuador-

Bolivia BIT, preamble, ¶1.  
32 BIT, Preamble. 
33 Douglas, p.238. 
34 SGS v Pakistan, ¶168. 
35 Dolzer and Schreuer, p.161 
36 Naniwadekar, p.11. 
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38. Further, this Tribunal should be hesitant to apply the reasoning in SGS v Pakistan 

because in that case the BIT was entered into after the parties had entered into the investment 

contract.  In this case, the BIT preceded the Agreement.  Therefore this Tribunal should 

recognize that the parties intended that the umbrella clause apply to displace any inconsistent 

provisions of the Agreement. 

 

3. The history of umbrella clauses supports the finding that the umbrella clause brings 

contractual claims within the jurisdiction of this Tribunal  

  

39. If the Tribunal finds that after an analysis of the text, object and purpose under Article 31 

of the Vienna Convention leaves the meaning of the BIT ambiguous, Article 32 of the Vienna 

Convention allows for supplementary means of interpretation.  Recourse may be had to the 

prepatory work of the treaty and the circumstances of its conclusion.37  

  

40. The history of umbrella clauses points to the conclusion that they have the effect of 

brining contractual claims within the jurisdiction of BIT tribunals.38  

  

41. Umbrella clauses are by no means of recent vintage.39  Yet even early versions of 

umbrella clauses are similar to Article 10 of the BIT.  For example, Article II of the 1959 Abs-

Shawcross Draft Convention of Investments Abroad40 stated, “[e]ach party shall at all times 

ensure the observance of any undertakings which it may have given in relation to investments 

made by nationals of any other Party.41  Similarly, Article 2 of the OECD Draft Convention 

states “[e]ach party shall at all times ensure the observance of undertakings given by it in relation 

to property of nationals of any other Party.”42 

  

                                                 
37 Vienna-Convention,  Article 32. 
38 Wong, p.149. 
39 Dolzer-and-Schreuer, p.154. 
40 Wong,-p.144, 
41 Seidl-Hohenveldern, p.120.  
42 OECD-Draft-Convention,-Article 2. 
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42. Commentators at the time of the Abs-Shawcross Draft Convention drew the conclusion 

that Article 2 was “meant to cover the cases of contractual commitments of States to aliens.”43  

Likewise, the official commentary to the OECD Draft Convention on the Protection of Foreign 

Property States that the umbrella clause means that “any right originating under such an 

undertaking gives rise to an international right.”44  This Tribunal should come to the same 

conclusion and find that an umbrella clause brings contractual claims within the jurisdiction of 

the BIT tribunal. 

  

43. This was the conclusion drawn by commentators analyzing BITs that were based on the 

OECD Draft, like the Model BITs for United States,45 France,46 and the United Kingdom.47  

Commentators analyzing the 1983 US Model BIT agree that the effect of the umbrella clause is 

that “a party’s breach of an investment agreement with an investor becomes a breach of the 

BIT.”48 

  

44. Moreover, the United Nations Centre on Transnational Corporations has taken the 

position that an umbrella clause “makes the respect of [investor-State] contracts… an obligation 

under the treaty.  Thus, a breach of such a contract by the host State would engage its 

responsibility under the [BIT] and –unless direct dispute settlement procedures come into play – 

entitle the home State to exercise diplomatic protection of the investor.”49  Likewise, the United 

Nations Conference on Trade and Development (UNCTAD) observed in its survey of BITs in 

the mid-1990’s that “as a result of [an umbrella clause in a BIT], violations of commitments 

regarding investment by the host country would be redressible through a BIT.”50 

  

45. Finally, the text of other BITs can reveal the purpose of umbrella clauses. Umbrella 

clauses are not included in BITs as a routine matter.  For example, the BITs that Switzerland 

signed with Bolivia and Kazakhstan have umbrella clauses, while the BIT with Ecuador does 

                                                 
43 Fatouros, ¶88, footnote 80. 
44 OECD Draft Convention,-Article 2, ¶1(b).  
45 Gudgeon, ¶¶105, 111.  
46 Julliard, ¶¶9, 16.   
47 Denza, ¶¶908, 910.  
48 Vandevelde(Polcy and Practive), p.78. 
49 UN Centre-on-Transnational-Corporations. 
50 UNCTAD, Bilateral Investment Treaties in the Mid-1990’s, p.56. 
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not.51  The decision to include an umbrella clause must be seen as an express decision to give 

BIT tribunals jurisdiction over contractual claims related to investments. 

 

4. Recent ICSID jurisprudence confirms that an umbrella clause will bring contractual claims 

within the jurisdiction of a BIT tribunal 

  

46. Recent decisions by tribunals that have considered umbrella clauses confirm that this 

Tribunal should find that umbrella clauses bring contractual investment disputes within its 

jurisdiction. Subsequent decisions have followed the reasoning in SGS v Philippines and found 

that umbrella clauses have a broad scope (a).  Even if this Tribunal accepts a narrow 

interpretation of the umbrella clause, the umbrella clause would still give this Tribunal 

jurisdiction to hear the dispute because the State acted in its capacity as Sovereign (b).  

 

a. Decisions subsequent to SGS v Philippines have followed its reasoning and found that 

umbrella clauses have a broad scope 

 

47. Recent decisions have observed that the umbrella clause extends to contract obligations.52  

The tribunal in Consorzio Groupement stated that “the effect of [umbrella] clauses is to 

transform the violations of the State’s contractual commitments into violations of the treaty 

umbrella clause and by this to give jurisdiction to the Tribunal over the matter.”53 

 

48. In Eureko, the tribunal held that when the umbrella clause is phrased in the imperative, as 

it was in SGS v Philippines and as it is in the BIT, the clause should be held to apply without 

exception to all contractual obligations.54   

 

49. In Noble Ventures, the tribunal held that: 

                                                 
51 Gaffney and Loftis, p.11. 
52 Wong, p.160. 
53 L.E.S.I., ¶ 25(ii). 
54 Eureko, ¶246. 
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In the interest of achieving the objects and goals of the treaty, the host State may incur international 
responsibility by reason of a breach of its contractual obligations the breach of the contract thus being 
internationalized.55 

  

50. The tribunal in Toto endorsed a statement by Professor James Crawford that an umbrella 

clause may form the basis of a treaty claim without transforming contractual claims into treaty 

claims.56  The Tribunal found that this view best conforms with the umbrella clause’s unqualified 

commitment by the host State to comply with “any other obligation it had assumed.”57 

 

b.  Even if this Tribunal accepts a narrow interpretation of the umbrella clause, the umbrella 

clause would still give this Tribunal jurisdiction to hear the dispute because the State acted in 

its capacity as a Sovereign 

  

51. SGS v Pakistan gave the umbrella clause an unjustifiably narrow interpretation.  

Subsequent cases have expanded the scope.  The Tribunals in El Paso and Pan American found 

that an umbrella clause would allow an investor to bring a contractual claim to a BIT tribunal 

when the contract is entered into with the State acting as a “sovereign”.58 

  

52. The Agreement was entered into by Respondent as guarantor in its own capacity as 

sovereign.  In the alternative, the contractual claims are brought against Respondent because 

Beritech’s conduct is attributable to Respondent.  As set out in Part II of this Memorial, Beritech 

was under the control or direction of Respondent.  This constitutes significant government 

interference prompting a breach of contract. 

                                                 
55 Noble Ventures, ¶11.  
56 Toto, ¶200. 
57 Toto, ¶201. 
58 Pan American, ¶109; El Paso, ¶85. 
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II. THIS TRIBUNAL SHOULD EXERCISE ITS JURISDICTION TO HEAR ALL OF 

CLAIMANT’S CLAIMS, DESPITE THE DISPUTE RESOLUTION MECHANISM IN 

THE AGREEMENT 

 

53. Clause 17 of the Agreement is a dispute resolution clause which states that “[i]n the case 

of any dispute arising out of or relating to [the Agreement], any party may give notice to the 

other party of its intention to commence arbitration.”59  

 

54. Clause 17 does not affect this Tribunal’s jurisdiction over any of the Claimant’s claims.  

There is no conflict of jurisdiction because the Agreement designates a non-exclusive arbitral 

forum (A).  Even if the Agreement designated an exclusive arbitral forum, this Tribunal should 

exercise jurisdiction over the contractual claims so as to give full meaning and effect to the 

umbrella clause in the BIT (B).  Finally, even if the Agreement designated an exclusive arbitral 

forum, this Tribunal should exercise jurisdiction over the treaty claims since the treaty claims are 

independent of the contractual claims (C). 

 

A. There is no conflict of jurisdiction because the Agreement designates a non-exclusive 

arbitral forum  

 

55. An issue of admissibility confronts this Tribunal only if parties have resolved by contract 

“to vest a different court or tribunal with exclusive jurisdiction.”60  In the present case, Clause 17 

of the Agreement is not an exclusive arbitration agreement.  The operative phrase in Clause 17 is 

that “any party may give notice to the other party of its intention to commence arbitration.”  If 

parties had intended exclusivity of that arbitral forum, that would have been shown by using 

words typically used, such as “shall” or “must”, instead of “may”.  Clause 17 can be contrasted 

                                                 
59 Agreement, Clause 17. 
60 Douglas, p.364. 
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with the arbitration clause in Saluka61 which the tribunal noted was expressed in “mandatory 

terms”62 as follows: 

 

All or any disputes or differences arising out of or in connection with this Agreement…shall be finally 
settled by arbitration…63 

 

56.  That parties in the present case intended a difference between the words “may” and 

“shall” or “must” is exemplified by how Clause 17 itself subsequently uses the words “shall” and 

“must”.  Clause 17 goes on to provide that if a party chooses to commence arbitration by giving 

notice, then the parties “must” attempt to settle amicably, failing which, the dispute “shall” then 

be resolved by arbitration.  Effect must be given to how parties deliberately chose to use the 

word “may” in qualifying the right of a party to commence arbitration.  There is no reason why 

parties could not have adopted mandatory language, which they had done in that very same 

clause, if they had intended the choice of arbitration to be exclusive.  Accordingly, the clear 

language of Clause 17 must be construed to mean that the arbitral forum is a non-exclusive 

forum.  

 

57. Since Clause 17 does not designate an exclusive forum, there is no conflict of jurisdiction 

and there is no impediment for this Tribunal in exercising its jurisdiction over all the claims. 

 

B. Even if the Agreement designated an exclusive arbitral forum, this Tribunal should 

exercise jurisdiction over the contractual claims 

 

58. Even if this Tribunal accepts that Clause 17 designates an exclusive arbitral forum, it 

should not give effect to the dispute settlement clause in the Agreement while at the same time 

respecting the language of the BIT’s umbrella clause.  The intentions of the two clauses are 

incompatible: the arbitration agreement seeks to be the exclusive forum, while the BIT provides 

a choice of forum. 

  

                                                 
61 Saluka Investments. 
62 Id., ¶54. 
63 Id., ¶52. 
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59. The tribunal in SGS v Philippines attempted to render compatible these two contradictory 

intentions. 64  That tribunal held that while it had jurisdiction over the contractual claims by 

virtue of the umbrella clause,  it “should not exercise its jurisdiction over a contractual claim 

when the parties have already agreed on how such a claim is to be resolved, and have done so 

exclusively.”65 

  

60. Claimant’s first observation is that the tribunal’s view applied only to contractual 

claims.66  Accordingly, in so far as treaty claims are concerned, the consent to ICSID arbitration 

embodied under the BIT is not ousted by the arbitration agreement.  Be that as it may, that 

decision should not be followed. 

  

61. One of the reasons relied upon by the majority in SGS v Philippines was that the BIT 

provision on which jurisdiction was founded was a general one and as such could not be 

presumed to override a specific provision in a particular contract.  However, the tribunal did not 

address the point that the BIT’s clause on investor-State arbitration was only a standing offer that 

requires the investor’s acceptance to become an arbitration agreement.  The ICSID arbitration 

agreement, as perfected through the institution of proceedings, applies to the particular dispute 

only.  The contractual clause referring to any dispute arising from the contract is hence more 

general.67  

  

62. The BIT gives the investor the option of instituting ICSID proceedings, which was 

accepted by Claimant for the purposes of this particular dispute, whereas the arbitration 

agreement within the Agreement refers to any dispute arising from the Agreement and therefore 

would be more general in nature.  Accordingly, effect ought to be given to the specific choice 

made by Claimant for the purposes of this particular dispute. 

  

                                                 
64 Wong, p.166. 
65 SGS v Philippines, ¶155. 
66 Dugan, p.392. 
67 ICSID  Commentary, p.376. 
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63.  In this connection, Professor Crivellaro issued a dissenting opinion in SGS v 

Philippines68 in which he articulated three principles why a forum selection clause in a contract 

would not displace treaty jurisdiction.  

 

64. First, the contribution of a BIT is to give an investor the privilege of choosing a 

preferential forum amongst those offered by a host State after the dispute has arisen.  The 

practical significance of BITs would be seriously diminished if that privilege, which is the most 

attractive to foreign investors, is put into doubt or denied.69   

  

65. Second, when a treaty provision intended to confer an advantage on a party may have two 

meanings, one should retain the meaning which is less restrictive or more favourable to the 

beneficiary.  This rule of interpretation best harmonizes with a BIT’s essential purposes.  In the 

present case, Article 11 of the BIT confers Claimant the advantage of choice of dispute 

resolution forum, and it should therefore be interpreted in Claimant’s favour.70 

  

66. Third, the arbitration agreement in the Agreement only refers to “disputes arising out of 

or relating to this Agreement.”  The language excludes any claim based on alleged breaches of 

BIT obligations.  Consequently, the arbitration agreement does not affect Claimant’s claims 

based on Respondent’s violations of the BIT.71 

  

67. In conclusion, to allow the forum selection clause in a contract to displace the BIT 

tribunal’s jurisdiction “results in the BIT tribunal having jurisdiction over an empty shell and 

depriv[es] the BIT dispute resolution provision of any meaning.”72   

                                                 
68 SGS v Philippines (Crivellaro’s Dissent).  
69 Id., ¶6. 
70 Id., ¶10. 
71 Id., ¶11. 
72 Gaillard, p.334.  
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C. Even if the Agreement designated an exclusive arbitral forum, this Tribunal should 

exercise jurisdiction over the treaty claims 

  

68. The Claimant’s treaty claims have an independent basis from the contractual claims.  The 

fact that a breach may give rise to a contract claim does not mean that it cannot also – and 

separately – give rise to a treaty claim.  Allowing the arbitration agreement to override the 

jurisdiction of the BIT tribunal over all the claims conflates the cause of action in treaty and the 

cause of action in contract.73  As discussed, tribunals have consistently recognised74 that a breach 

of a treaty is conceptually distinct from a breach of a contract.75 

  

69. In circumstances where the breach of a contract is an ingredient in a treaty violation, 

allowing a contractual dispute resolution provision to prevail in so far as the treaty violation is 

concerned would be tantamount to allowing a contractual mechanism to supersede a BIT 

mechanism in situations where the BIT has been violated.  It would mean that the contractual 

dispute mechanism has the authority to decide on BIT disputes.76  

 

70. This cannot be the case.  The BIT mechanism is the result of a treaty between two 

Sovereign nations.  This treaty cannot in international law be overridden or allowed to be 

overridden by a contract between a State and a private party.  Indeed, allowing such an override 

will be the international investment law to avoid excessive fragmentation of investment law by 

leaving the settlement of investment disputes to an excessive number of local bodies.77   

 

71. In the present case, independently of whether Beritech properly invoked the buyout 

process under the Agreement, Respondent failed to provide full protection and security to 

Claimant’s investment under Article 2(2) of the BIT and even sent in its military to expel 

Claimant from Sat-Connect’s premises.  There was discrimination and expropriation committed 

                                                 
73 Id. 
74 ICSID Commentary, p.377. 
75 Eg, SGS v Pakistan, ¶154; Bayindir, ¶272; Impregilo(Preliminary Objections), ¶289.  
76 Naniwadekar, p.13. 
77 Sornarajah, p.251.  
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against Claimant in violation of Articles 3 and 4(2) of the BIT when Respondent did not accord 

due process to Claimant as well as full and effective compensation.  Respondent’s treatment of 

Claimant fell far short of the fair and equitable treatment standard required under Articles 2(2) of 

the BIT when it arbitrarily and falsely accused Claimant of revealing information about Sat-

Connect, and failed to protect Claimant’s legitimate expectations in the joint venture.  This is 

aggravated by the fact that the blatant ouster of Claimant took place after Claimant had 

transferred its valuable know how to Sat-Connect. 

  

72.  Accordingly, the claims are rooted in treaty obligations, and this this Tribunal should 

exercise its jurisdiction. 
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PART TWO: MERITS 
 

I. ALL OF THE WRONGFUL ACTS IN THIS DISPUTE ARE ATTRIBUTABLE TO 

RESPONDENT UNDER INTERNATIONAL LAW 

 

73. The International Law Commission Articles on State Responsibility78 (“ILC Articles”) 

codified the universal understanding of a State’s responsibility under international law.  These 

Articles have been recognized and applied consistently by ICSID tribunals when considering 

whether the acts of certain actors are attributable to a State.79 

  

74. Respondent acted through two principal actors in this dispute: the Beristian military and 

Beritech. The Beristian military’s acts and omissions are attributable to Respondent because the 

military is a State organ and exercised governmental authority (A).  Beritech’s conduct is 

attributable to Respondent because Respondent controlled and/or directed Beritech and acted as 

guarantor of Beritech’s obligations under the Agreement (B).  

 

A. The Beristan military’s omissions and acts are attributable to Respondent 

  

75. The failure to provide full protection and security of Claimant’s investment by 

Respondent’s armed forces and the expulsion of Claimant’s personnel by those forces 

necessarily rest with Respondent itself.  

  

76. Article 4 of the ILC Articles provides that the conduct of a State organ shall be attributed 

to the State.  A State organ is an entity that forms part of that State’s infrastructure and exercises 

public authority.80  The army is considered a State organ since it is typically part of the State’s 

infrastructure and exercises public authority.81 

                                                 
78 ILC Articles. 
79 Noble Ventures, ¶69; SGS v Philippines, ¶122; Maffezini; Eureko. 
80 Smutny, p.29. 
81 Id., p.31; Amco, ¶¶155, 170-172. 
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77. Respondent’s military was a lawfully empowered organ that exercised key sovereign 

functions.  The Civil Work Force (“CWF”), which secured Sat-Connect’s premises and expelled 

Claimant’s personnel from the premises, was a branch of the civil engineering section of the 

Beristian army.82  The CWF acts upon Executive Orders, and on that particular instance, was 

acting in accordance with an Executive Order issued by the Beristian government.83  “[U]nder 

international law a State is responsible for the acts of its agents undertaken in their official 

capacity and for their omissions.”84   

  

78. In Bayindir, the host State Pakistan correctly did not dispute that the act of the Frontier 

Works Organization, the civil engineering section of the Pakistani army, in securing a site was an 

act of the State.85  Similarly the acts of CWF are attributable to Respondent under Article 4 of 

the ILC Articles.  By parity of reasoning, the omission of the Beristian military apparatus in 

failing to protect Claimant’s investment also engages the responsibility of Respondent.86 

  

79. The omissions and acts of the Beristian-military-are-also-attributable to Respondent 

under Article 5 of the ILC Articles.  Article 5 of the ILC Articles provides that the conduct of an 

entity, which is not a State organ, but whose structure, function and control flow from 

governmental authority is considered the=conduct-of=the=State provided that-the entity is acting 

in that capacity-in-the-particular instance.  The CWF acts upon Executive Orders, and was acting 

in accordance with an Executive Order issued=by=Respondent when it evicted Claimant.87  

Regardless of whether CWF is classified as-a-State-organ, its structure, function and control flow 

from-governmental-authority.  Accordingly, its-conduct is again fully attributable to Respondent. 

                                                 
82 Uncontested Facts, ¶11.  
83 Clarifications 139, 187, 217. 
84 Velasquez Rodriguez, ¶170; Polish Nationality Case, ¶425. 
85 Bayindir, ¶¶320, 322, 327, 331. 
86 ILC Articles (Commentary), p.40; Wena. 
87 Clarifications 139, 187, 217. 
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B. Beritech’s conduct is attributable to Respondent 

  

80. Beritech’s conduct is attributable to Respondent because Respondent controlled and/or 

directed Beritech (1), and further,  Respondent was the guarantor of Beritech’s obligations under 

the Agreement (2).   

 

1. Respondent controlled and/or directed Beritech 

   

81. Article 8 of the ILC Articles provides that:  

  
 The conduct of a person or group of persons shall be considered an act of a State under international 

law if the person or group of persons is in fact acting on the instructions of, or under the direction or 
control of, that State in carrying out the conduct. 

 

82.  Beritech was under the effective direction or control of Respondent.  Beritech was 

established by Respondent and is State-owned;88  Respondent enjoys a 75 percent interest in 

Beritech.89  The remaining shareholding is owned by a small group who have close ties to 

Respondent.90  Beristan’s Minister of Telecommunications is a member of the board of directors 

of Beritech.91  This overall picture of ownership of Beritech by Respondent leads to the 

conclusion that Beritech was under the effective “direction” or “control” of Respondent under 

Article 8 of the ILC Articles.   

   

83. The CWF secured Sat-Connect’s premises on the exact last day by which Claimant was 

required by Beritech to leave Sat-Connect’s premises.92  This coordinated military precision in 

Claimant’s expulsion further highlights that Respondent was ultimately directing the acts of 

Beritech.  

 

                                                 
88 Uncontested Facts, ¶2. 
89 Uncontested Facts, ¶2. 
90 Id. 
91 Clarification 135. 
92 Uncontested Facts, ¶11. 
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2. Respondent was the guarantor of Beritech’s obligations under the Agreement 

 

84. Respondent co-signed the Agreement as guarantor of Beritech’s obligations under the 

same.93  

  

85. The ICC tribunal in ICC Case No. 8357 found that a State was liable for the conduct of 

one of its instrumentalities where that State had contractually agreed to guarantee the 

instrumentality’s obligations under a contract that the instrumentality entered into with a private 

company.94  That is precisely the situation in the present case.  Respondent had assumed the 

obligation of guaranteeing satisfaction of Beritech’s obligations.  Claimant is therefore entitled to 

pursue the contractual claims against Respondent in light of Beritech’s violations of the 

Agreement 

  

86. In conclusion, all of the wrongful acts in this case are attributable to Respondent.

                                                 
93 Uncontested-Facts, ¶3. 
94 Silva-Romera (citing Foreign Companies Consortium), ¶1.3. 
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II. RESPONDENT MATERIALLY BREACHED THE AGREEMENT 

 

87. Respondent=and=Claimant=entered=into the Agreement with the objective of developing 

and deploying-a-satellite-network-and-accompanying-terrestrial-systems-and gateways.95 After 

nearly two years of cooperation,=Respondent=now=tries-to-exclude-Claimant-from-harvesting 

the-fruits-of=their-joint=venture=by=accusing=Claimant of=leaking=information based on mere 

speculations and conjecture. Respondent breached the Agreement by preventing Claimant from 

completing its contractual duties (A).  Even if this Tribunal were to find that Respondent did not 

breach=the=Agreement,=Respondent=wrongfully=terminated=the=Agreement (B). 

 

A. Respondent breached the Agreement by preventing claimant from completing contractual 

duties 

  

88. It is a general principle of law that one party's prevention of another party's performance 

constitutes a breach of contract (1).  This concept is explained by an implied contractual 

obligation of cooperation which requires the contracting parties to collaborate in good faith in the 

execution of the contract.  Respondent failed to comply with its duty of cooperation and thus 

breached a material condition of the Agreement (2). 

 

1. Prevention of performance as breach is a general principle of law 

  

89. Clause 17 of the Agreement stipulates that Beristan law governs the Agreement in all 

respects.  Beristan law incorporates commonly accepted principles of contract law, in particular 

the principle of good faith.96  Since there is no legal definition of the term “commonly accepted 

principles of contract law,” the expression is understood as referring to “general principles of 

law.”  General principles of law are “those which can be derived from a comparison of the 

various systems of municipal law, and the extraction of such principles as appear to be shared by 

                                                 
95 Uncotested Facts, ¶6. 
96 Clarification-136. 
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all, or a majority, of them.”97  Consequently, the Tribunal should make reference to the 

municipal laws of various civil law and common law jurisdictions in deciding this dispute. 

  

90. A majority of domestic legal systems has found that there is a fundamental obligation of 

good faith and cooperation between contracting parties.  This entails that every contract contains 

an implied promise by each party not to do anything that will prevent the other party from 

performing its contractual duties.  

  

91. For example, in “most of the [European legal] systems the party who has prevented 

performance will himself be the non-performing party against whom the remedies may be 

exercised.”98  English law holds that the duty imposed on each party not to prevent the other 

from completing its contractual duties “is by law imported into every contract.”99  Article 242 of 

the German Civil Code imposes a duty of cooperation (Mitwirkungspflicht) on all contracting 

parties to “collaborate in order to create the preconditions for the execution of the contract and to 

eliminate obstacles to the contract.”100  In U.S. law, prevention of performance is a “material 

breach of contract that […] renders the party preventing performance liable to pay damages for 

the breach.  The breach generally consists of the violation of the implied promise of cooperation 

present in all contracts.”101 

  

92.  Similarly, the Principles of European Contract Law, a collection of model rules drawn up 

by leading European contract law academics, recognize that every contract contains an implied 

contractual duty of cooperation.102  Furthermore, Articles 1:301 and 8:102 of the Principles 

specify that failure to fulfill this duty of cooperation constitutes a non-performance of a 

contractual obligation that enables the innocent party to claim damages.103  

  

93. The Tribunal should also take into consideration the UNIDROIT Principles of 

International Commercial Contracts (“UNIDROIT Principles”), because these are specifically 
                                                 
97 Thirlway, p.128; Dixon, p.41. 
98 Lando, p.362. 
99 Barque v Brown; William Cory v London Corp. 
100 Palandt, p.245, §242, ¶¶ 32-34; Staudinger, §241, ¶ 202. 
101 Williston, §39:12; Anvil v Humble. 
102 PECL, Article 1:202. 
103 Lando, p.123, 362. 
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incorporated in Beristian law.104  Article 5.1.3 of the UNIDROIT Principles sets forth a duty of 

cooperation between contracting parties.  As the official UNIDROIT commentary explains, a 

contract is “not merely a meeting point for conflicting interests but must also, to a certain extent, 

be viewed as a common project in which each party must cooperate.  This view is related to the 

principle of good faith and fair dealing [contained in Article 1.7 of the UNIDROIT 

Principles].”105  More precisely, the “principal concern of [Article 5.1.3] is the duty not to hinder 

the other party’s performance.”106 

 

94. In conclusion, the principle that every contract contains an implied promise by each party 

not to do anything that will prevent the other party from performing its contractual duties is a 

general principle of law.  As such, it should be applied by this Tribunal.   

 

2. Respondent breached its contractual obligation to cooperate with Claimant 

  

95.   Respondent’s non-performance of its contractual duty to cooperate with Claimant in 

good faith is manifested in two discrete examples.  First, Respondent wrongfully invoked Buyout 

Clause 8 of the Agreement based on speculation and conjecture (a).  Second, the procedure 

followed to invoke Buyout Clause 8 of the Agreement violated Sat-Connect’s bylaws (b). 

 

a) Respondent wrongfully invoked Buyout Clause 8 of the Agreement based on speculation 

and conjecture 

   

96.  Respondent alleges that Claimant breached Confidentiality Clause 4(1) of the Agreement 

by leaking confidential information about the Sat-Connect project to the Government of 

Opulentia.  According to Clause 4(3) of the Agreement, a breach of Clause 4(1) constitutes a 

material breach of contract.  Respondent claims that this material breach entitled Beritech to 

invoke Buyout Clause 8 so as to purchase all of Claimant’s interest in the Agreement.  However, 

Respondent’s invocation of Buyout Clause 8 unjustified as it is based on mere speculation and 

                                                 
104 Clarification-134. 
105 Bonelle, p.253.  
106 Id.; Andersen v Andersen.  
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conjecture (i).  In addition, Respondent carries the burden of proving these allegations against 

Claimant, but is unable to furnish the necessary evidence (ii). 

 

i) Respondent’s invocation of the Buyout Provision is unjustified, as it is based on mere 

speculation 

 

97.  International tribunals are free to evaluate the probative value of any particular piece of 

evidence, unfettered by formal rules of evidence.107  Apart from the Times Article, Respondent 

failed to provide any proof that Claimant leaked information to the Government of Opulentia.108 

The statements made by the anonymous Beristian government official in the Times Article are 

entirely unreliable, because they lack objectivity.  The source which gave rise to the groundless 

claims of an information leak came in fact from within the Government of Beristan itself.  In 

other words, Respondent attempts to present its own employee’s allegations as supporting 

Respondent’s contentions before this Tribunal.  The circularity of this reasoning is obvious.  

Accordingly, the Tribunal should dismiss the Times Article for lack of probative value.  It 

becomes clear that Respondent invoked Buyout Clause 8 unjustifiably on grounds of mere 

speculation and conjecture. 

 

ii) Respondent carries the burden of proving the allegations against Claimant, which it cannot 

meet  

  

98. It is a general legal principle of law that the party making allegations carries the 

procedural burden of proving its allegations.109 A good example of this procedural burden is 

given in Corfu Channel, in which the International Court of Justice held that since the United 

Kingdom Government had not adduced any evidence to substantiate certain allegations against 

Albania, the Court needed to “pay no further attention to this matter.”110  In more general terms, 

the Court in Temple of Preah Vihear states that the “burden of proof … will of course lie on the 

                                                 
107 Kazazi, p.212; Irish-Case, p.279. 
108 Clarifications-209, 222, 231, 247. 
109 Bin-Cheng, p.307, 334. 
110 Corfu Channel Case, p.15-17. 
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Party asserting [a particular fact] or putting … forward [an allegation].”111  Previous ICSID 

tribunals have equally applied this general principle of law.112 

 

b) The procedure that Respondent followed to invoke Buyout Clause 8 of the Agreement 

violated Sat-Connect’s bylaws 

 

99. According to Beristan law, a decision of the board of directors of a company issued in 

violation of the company’s bylaws is null and void.113  In order to invoke Buyout Clause 8, 

Beritech needed to obtain the approval of Sat-Connect’s Board of Directors.114  The necessary 

consent was supposedly given during the board meeting on August 27, 2009.115   

 

100. Sat-Connect’s bylaws provide that a quorum at a Board of Directors meeting is required 

at the moment of voting, rather than at the beginning of the meeting.116 A quorum is obtained 

with the presence of six Directors.117  At the beginning of the relevant Board meeting on August 

27, 2009, six Directors were in fact present, but one Board member, Alice Sharpeton, refused to 

participate in the vote and left before the end of the meeting.118  Most importantly, Alice 

Sharpeton did not cast a vote regarding the buyout of Televative’s interest in Sat-Connect.119  

While it is already doubtful whether the meeting was properly constituted – due to the 

questionable practice of concealing the true purpose of the meeting by failing to circulate an 

agenda120 – everything in the record suggests that Alice Sharpeton was not present at the time of 

voting.  Sat-Connect’s bylaws were thus violated when the Directors proceeded to a vote without 

the required quorum.  As a consequence, the Board of Director’s consent to the buyout is null 

and void. 

 

                                                 
111 Cambodia v Thailand, p.15-16. 
112 See e.g. AAPL; Zhinvali.  
113 Clarification-200. 
114 Clarification-242. 
115 Uncontested-Facts, ¶10. 
116 Id.  
117 Id., ¶4. 
118 Id., ¶10.  
119 Clarification 156. 
120 Clarifications-193, 211. 
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B. In any case, Respondent wrongfully terminated the Agreement 

  

101. Buyout Clause 8 of the Agreement provides that if Claimant “commits a material breach 

of any provision of [the] Agreement, Beritech shall be entitled to purchase all of [Claimant’s] 

interest in [the] Agreement.”  However, as explained above, the record indicates that Respondent 

cannot establish such a material breach.  Even if the material breach were established, Sat-

Connect’s consent to the buyout would still be invalid, since, as set out above, the Board of 

Directors did not obtain the necessary quorum to make a binding decision at its meeting on 

August 27, 2009.  Therefore, by excluding Claimant from the Agreement without Claimant’s 

consent, Respondent wrongfully terminated the Agreement. 

  

102. In conclusion, Respondent’s inability to substantiate its allegations of an information leak 

demonstrates the groundlessness of Respondent’s arguments.  Not the supposed information 

leak, but commercial considerations underlie Respondent’s invocation of Clause 8.  This of 

course implies that the invocation of Buyout Clause 8 was wrongful and thus constituted itself a 

material breach of contract.  Both the concept of prevention as breach of contract and the 

principle of wrongful termination of contract lead to this conclusion. 

 

 

III.  RESPONDENT DID NOT ACCORD CLAIMANT’S INVESTMENT FAIR AND 

EQUITABLE TREATMENT  

  

103. The fair and equitable treatment (“FET”) standard under the BIT offers broader investor 

protections to investors than customary international law (A).  Under either the enhanced or 

unified conceptions of FET, Respondent’s treatment of Claimant violates FET (B). 

 

A. FET offers broader investor protections than customary international law  

  

104.  Article 2(2) of the BIT promises investors treatment in accordance with “customary 

international law, including fair and equitable treatment.”  Practice and commentary have 
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endorsed the view that FET corresponds to customary international law (“CIL”), or that it 

comprises a broader set of protections than CIL.121  NAFTA tribunals have explicitly equated 

FET with CIL through a binding NAFTA Free Trade Commission interpretation.122  NAFTA 

assigns to FET only the meaning embraced by CIL.  

  

105.   Absent a statement equating FET with CIL or otherwise demonstrating the parties’ 

intent to cabin FET, FET is an autonomous standard.  If confined, FET is essentially 

extraneous,123 and the parties could not have intended to include such a provision.  An 

autonomous, “enhanced” FET would advance the object and purpose of the BIT, to “establish 

favorable conditions” for investment.  The lodestar for an enhanced FET is solicitude for 

investor expectations and legal certainty. In the words of the Tecmed tribunal: 

 
The foreign investor expects the host State to act in a consistent manner, free from ambiguity and 
totally transparently ... so that it may know beforehand any and all rules and regulations that will 
govern its investments ... to be able to plan its investment and comply with such regulations.124 

  

106. Tecmed repeatedly invoked the investor’s “fair expectations” in finding an FET 

violation.125  The tribunal in Occidental echoed the sentiment, stressing the “stability of the legal 

and business framework” as an essential element of FET.126  Preserving the stability of 

investment expectations was also a paramount consideration to the Metalclad tribunal.  It 

founded an FET violation on a failure to “ensure a ... predictable framework for Metalclad's 

business planning and investment.”127 

  

107. Professor Vandevelde proposes a unified theory of FET, emphasizing five bedrock 

principles: reasonableness, nondiscrimination, consistency, transparency, and due process.128  He 

associates FET with the rule of law, a view shared by another commentator.129  The unified FET 

harmonizes four distinct inquiries tribunals have made: (1) whether the conduct was “arbitrary, 

                                                 
121 Dolzer-and-Schreuer, p.124. 
122 NAFTA-Minimum-Standard-of-Treatment. 
123 Mann. 
124 Tecmed,-¶154.  
125 Id.-¶¶157,164.  
126 Occidental,-¶183.  
127 Metalclad-I,-¶99. 
128 Vandevelde-on-Unified-FET-Theory. 
129 Schill. 
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grossly unfair, unjust, or idiosyncratic”;130 (2) whether the conduct “involve[d] a lack of due 

process leading to an outcome which offends judicial propriety”;131 (3) whether the conduct 

“substantially changed the legal and business framework under which the investment was 

decided and implemented”;132 and (4) whether the conduct was “in breach of representations 

made by the host State which were reasonably relied on by the claimant.”133 

 

108. Whichever theory of FET this Tribunal adopts, it should conceptualize FET as having 

broader investor protections than CIL. 

 

B. Under either the enhanced or unified theories of FET, Respondent’s treatment of 

Claimant violates FET  

   

109. Respondent’s actions are flagrantly in violation of the enhanced FET concept.  Enhanced 

FET prizes predictability.  An unlawful expropriation, precipitated by an unsupported rumor, 

carried out in less than a month is the very definition of unpredictable and disrupts any 

semblance of investor expectations or certainty. 

  

110. The Beristan=Constitution=proscribes=takings=without-“just=compensation and due 

process.”134  Ostensibly, Beristan has a national takings jurisprudence possessing the internal 

logic, order, and coherence ordinary embodied by law.  Moreover, the Constitution requires that 

takings=only=occur=under=due=process=of=law. There=is=no=conceivable=situation=in which 

a multi-million dollar investment can be taken with=due=process=of=law, in=any=country, 

under any legal regime, in less than a month.  This utter disregard for due process, repugnant to 

Beristian law, falls=well=short=of FET and even the international minimum standard of 

treatment.135  Claimant was not given any opportunity to be heard, to present its case, to explain 

its position, or to rebut Respondent’s allegation=of=information=leaks. Such arbitrary treatment 

is not consonant with Tecmed’s=admonition=that=investors=know=the rules in advance so that 
                                                 
130 BG-Group,-¶292-(citing-Waste-Management-II,-¶98).  
131 Id.  
132 Sempra(Award),-¶303;-Enron,-¶264. 
133 BG-Group,-¶297.  
134 Clarification-120. 
135 Newcombe,-p.235. 
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they can comply, and likewise that the State will act in a consistent manner.  Respondent’s legal 

and business environment is hardly the paragon of stability extolled by the Metalclad and 

Occidental tribunals. 

 

111. Respondent’s actions are equally offensive to the unified FET.  Unified FET upholds five 

bedrock principles, and expects four things from host States.  First, State action should not be 

“arbitrary, grossly unfair, unjust, or idiosyncratic.”  Respondent’s seizure of property without 

hearing or due process, in bad faith, and without objectively verified reasons is manifestly unfair, 

unjustified, and arbitrary.   

 

112. Moreover, Respondent-discriminated-on=the=basis=of=nationality in its expropriation, 

taking Claimant’s interest in Sat-Connect but not Beritech’s.  Worse still, Respondent’s behavior 

is non-transparent: Respondent proffers an essential security justification for the taking, but 

likely=possesses=ulterior=motives.  Second, unified FET abhors action that lacks due process.  

Respondent’s acts do not comport with its=own=national=takings=law.  By=taking=Claimant’s 

property without due process, Respondent upset the unified FET bedrock principles of 

consistency and due process.  Third, unified FET rejects a volatile legal/business regime.  

Respondent transformed its entire legal and business climate by suddenly and unreasonably 

taking Claimant’s property.  This=reflects=not=only=a=change=in=investment climate but 

possibly in treatment of all foreign nationals. This extreme measure jeopardizes stability and 

transparency.  Fourth, Respondent lured Claimant into Beristan with tacit assurances.  Once 

Claimant’s investment was sunk, Respondent reneged on those representations upon which 

Claimant reasonably relied. 

 

113.  Under either of the enhanced or unified concepts of FET, Respondent has violated the 

FET standard.  
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IV.  RESPONDENT DID NOT ACCORD CLAIMANT THE FULL PROTECTION AND 

SECURITY OF ITS INVESTMENT  

  

114.   Full protection and security (“FPS”) encompasses protection from physical and legal 

harms (A).  Respondent’s use of military force to expel Claimant from Sat-Connect, and 

Respondent’s failure to afford Claimant legal security represent a denial of FPS (B). 

 

A. FPS encompasses protection from physical and legal harms 

  

115. Article 2(2) of the BIT provides that investors shall be accorded FPS for their 

investments.  Traditionally, FPS refers to protection from civil strife and crime that jeopardize 

the physical safety of the investment and persons.136  The obligation covers actions taken by 

State organs137 and private citizens.138 

  

116. Some tribunals have extended FPS to encompass availability of the judicial system.139  

Without access to the judicial system and due process of law, an investor can be strong-armed 

and thus deprived of the protections of the law.  The Wena tribunal found an FPS violation when 

the State failed to impose any legal=sanctions against=State=employees=who=unlawfully seized 

an investment.140 Along=the=same=lines, the-Siemens--tribunal related FPS with the full 

protections of legal security in the host State.141 

 

117. In sum, FPS is a=standard=that=protects=investors=from=physical=violence=and grants 

them legal protection and security in the host State.  

 

                                                 
136 Investment Protection Standards, p.131. 
137 AAPL, ¶45. 
138 Amco, ¶172.  
139 Investment Protection Standards, p.144.  
140 Wena, ¶¶82, 84, 94, 95.  
141 Siemens, ¶303. 
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B. Respondent’s use of military force to expel Claimant from Sat-Connect and Respondent’s 

failure to afford Claimant legal security represent a denial of FPS   

  

118. Respondent breached its FPS obligation-by-removing-Claimant’s-personnel-with-

military force, breaching the physical security of Claimant’s investment and personnel.  

Respondent further abridged Claimant’s right-to-legal-security by-taking-its-property-without a 

thorough fact-finding by a court of law applying the full menu of procedural-

due=process=offered=for=takings pursued in municipal court under the Beristan Constitution.142  

Taken together, Claimant’s rights to physical security and legal protection were violated.  

Accordingly, Respondent breached Article 2(2) of the BIT. 

 

V.  RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANT’S INVESTMENT  

   

119. The BIT protects foreign=investors=from=host=State-expropriations or takings.  

Respondent’s physical displacement of Claimant represents a direct taking of property (A). 

Respondent’s taking was unlawful (B).  Even if the taking were lawful, Respondent owes full 

and effective compensation (C). 

 

A. Respondent’s physical displacement of Claimant represents a direct taking of property 

  

120.  Article 4(2) of the BIT provides that investments shall not be directly or indirectly 

expropriated “except for public purposes or national interest,” and offset against “immediate full 

and effective compensation.” 

 

121. In fact, Article 4(1) stipulates that-any-measure “which might limit permanently or 

temporarily [the] joined rights of ownership, possession, control or enjoyment” of an investment 

violates-the-terms-of-the-treaty, and as such is a compensable offense.  On-September 11, 2009, 

Respondent,-through-its-surrogate-Beritech,-displaced-Claimant from Sat-Connect-premises.143  

                                                 
142 Clarification-120.  
143 Uncontested Facts, ¶10.  
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In so doing, Respondent stripped Claimant of its rights of ownership to Sat-Connect.  

Dispossession-of-tangible-property-is-a-classic-case-of-direct-expropriation, defined succinctly 

as: “an open,-deliberate,-and-acknowledged-[taking] of property,-such-as-outright-seizure ... 

[with] the effect of depriving the owner, in whole-or-in-significant part, of the use or reasonable-

to-be-expected-economic-benefit-of-property.”144  Beritech-bought out Claimant at Respondent’s 

behest, permanently-depriving-of=its=property. 

   

122. When a State deliberately seizes property and transfers legal title to itself, there has been 

a direct taking.145  The buyout of Claimant’s interest in Sat-Connect resulted in Beritech holding 

100 percent of the company.  Beritech is majority-owned=by=Respondent; as such,=legal 

title=to Claimant’s stake in Sat-Connect passed, derivatively, to Respondent.  By seizing control 

of Claimant’s investment, Respondent has-effected a direct-expropriation. 

 

B. Respondent’s taking was unlawful 

 

123. In addition, Respondent has appropriated-Claimant’s=property interest without meeting 

the requirements of a lawful taking, as stated in Article 4(2) – a legitimate public purpose or 

being in the national interest. 

  

124. Respondent has failed to establish that the taking was either for a public purpose or in the 

national interest.  It has only asserted, in a conclusory=and=unsubstantiated fashion, that the 

taking-was justified-for-national-security=purposes.  A peremptory-assertion of national security 

does not qualify as=a=legitimate=public=purpose.146  Furthermore, Article 4(2) expressly 

condemns expropriation measures that are taken on a discriminatory basis that do not conform 

with legal provisions and procedures.  Respondent’s justification smacks of arbitrariness, which 

international law does-not-countenance.147  Arbitrary action is “founded on prejudice or 

preference than on reason of fact,”148 and affects investment “without engaging in a rational 

                                                 
144 Metalclad I, ¶103.  
145 Newcombe, p.323.  
146 Amoco. 
147 Electtronica, ¶76.  
148 Lauder, ¶221.  
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decision-making process.”149  Arbitrary or discriminatory takings are not permissible under 

Article 4(2). 

 

C. Even if the taking is lawful, Respondent owes “full and effective compensation” 

 

125. Even if this Tribunal deems the taking lawful, compensation is owed.150  If the taking is 

unlawful, damages must restore Claimant to the position that would have prevailed but-for the 

illegal act.151  If the taking is lawful, Respondent has agreed to pay “immediate full and effective 

compensation.”  The presence of a legitimate public purpose and the absence of intent to 

expropriate do-not excuse-the effect of an expropriation-nor-obviate-the-legal-requirement of 

compensation.152   

 

126. Article 4(3) of the BIT-provides-that-in-the-event-of-a-lawful-expropriation,-“full-and 

effective” compensation must be paid.  “Full and effective compensation” is the fair market 

value of the investment prior to-the-announcement-of-the-taking.153  This is not equivalent to the 

pre-specified contractual amount of the buyout, viz. US$47 million.154  Redress for the taking 

must make the Claimant-whole; the-US$47-million-sunk-cost-reimbursement-is-not-sufficient.  

The compensation should match what Claimant would receive in an arms-length, market 

transaction.  Beritech to date has paid significantly less than that. Respondent is liable to 

Claimant for full and effective compensation.  

 

VI.  RESPONDENT DID NOT ACCORD CLAIMANT’S INVESTMENT NATIONAL 

TREATMENT  

  

127.   Articles 3(1) and 3(2) of the BIT provide that Investors and Investments of each 

Contracting Party should not be accorded treatment less favorable than a State would accord to 

                                                 
149 LG&E (Decision-on-Liability), ¶158. 
150 Dolzer-and-Schreuer, p.92. 
151 Chorzow Factory, p.47.  
152 Saluka, ¶255; see also Tecmed, ¶44. 
153 Guidelines-on-the-Treatment-of-Foreign Direct Investment, IV. 
154 Uncontested Facts, ¶13. 
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its own investors and investments.  The treaty dictates that investors of Opulentia shall be given 

the same treatment as Beristan nationals, i.e. “national treatment,” and vice versa.  A claimant 

need not show that the host State intended to favor its nationals; the impact of the putatively 

discriminatory measure on the investment is the sole acid test.155  

  

128.  To assess whether Claimant received national treatment, the generally accepted 

methodology is three-step: whether the foreign and domestic investors are in a comparable 

setting (A), whether there is differential treatment on the basis of nationality (B), and whether 

there is a legitimate justification for such differential treatment (C).156   

  

A. Claimant and Beritech were in a comparable setting 

  

129. A denial of national treatment claim begins by assessing whether the parties were in a 

comparable setting.  Investor-state tribunals have found that foreign and domestic investors are 

in a comparable setting when they are in “like circumstances.”157 

 

130. Ideally, tribunals compare foreign and domestic investors who are identical comparators, 

and failing that, “close to the foreign investor or investments in all relevant respects, but for 

nationality.”158  Here, given that Claimant and Beritech were both shareholders of Sat-Connect, 

the exact same company, it is evident that the Beristan national investors are “like” and fit for 

comparison. 

 

B. Claimant was subject to differential treatment vis-à-vis Beritech 

 

131. Despite their identical standing and position as shareholders of Sat-Connect, 

Respondent’s actions de jure favored Beritech, the local investor.  Respondent directed Beritech 

                                                 
155 Reisman, p.121. 
156 Dolzer-and-Schreuer, p.180-83. 
157 Myers, ¶243; Feldman, ¶¶166, 171.  
158 Methanex, ¶¶16-17.    
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to buy-out Claimant.  On the other hand, Beritech was not forced to divest its interest in Sat-

Connect to Respondent.  

 

132. Because Respondent bid Beritech to buy out Claimant’s interest in Sat-Connect, but did 

not subject Beritech to similar sanctions, Claimant received disparate treatment.  Respondent 

stripped Claimant of its rights of ownership and its spent costs while leaving Beritech 

unmolested.  Respondent acted against Claimant in a targeted fashion, directly aiming its 

disparate treatment at Claimant, while sparing Beritech the same treatment.  

  

133. Respondent also expelled Claimant’s personnel from Beristan, implying that they were 

complicit in the alleged leak.  Even supposing that Claimant leaked information, nowhere is it 

shown Claimant’s seconded personnel from Opulentia were involved.  Yet Respondent 

effectively deported Claimant’s personnel from the country without cause and replaced them 

with Beristian employees.  This naked preference for local nationals is the very epitome of 

differential treatment. 

 

C. There was no legitimate justification for the differential treatment 

 

134.  Differential treatment is considered justifiable if rational grounds can be 

demonstrated.159  Legitimate public policy measures pursued in a reasonable manner can justify 

differential treatment.160  Similarly, differential treatment can be rationalized by a showing that 

the treatment bears a “reasonable relationship to rational policies not motivated by preference of 

domestic over foreign-owned investments.”161 

 

135.  No relationship to a rational policy, or a policy carried out in a reasonable manner exists 

here.  The differential treatment between Claimant’s and Beritech’s shareholders and personnel 

was not justified by a rational policy, and the means employed were not pursued in a reasonable 

manner.  Expropriation is the most extreme, and therefore the least reasonable measure possible.  

                                                 
159 Dolzer-and-Schreuer, p.181. 
160 Myers, ¶246. 
161 Pope-&-Talbot, ¶79. 
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The differential treatment=accorded to Claimant’s shareholders and personnel cannot be justified 

by essential security=arguments=premised=on=an unsupported factual allegation.  Respondent’s 

argument intimates that essential security is a wildcard provision, capable of taking on any value 

that Respondent desires.  This interpretation of Article 9 of the BIT would eviscerate the entire 

treaty and permit bad faith justifications to sully general principles of international law like pacta 

sunt servanda and performance of treaty obligations.162  Without a compelling and persuasive 

factual showing that Claimant violated the confidentiality of the Agreement, Respondent cannot 

prove its differential treatment was justified. 

 

136. Regarding the above mentioned, Respondent violated Articles 3(1) and 3(2) of the BIT. 

 

VII. RESPONDENT CANNOT INVOKE THE BIT’S ESSENTIAL SECURITY 
CLAUSE TO JUSTIFY ITS ACTIONS 

 

137. Article 9 of the BIT states that the Parties are not precluded from prohibiting access to 

any information the disclosure of which would be contrary to their essential security interests, or 

from taking measures necessary for the protection of their essential security interests. 

 

138. Respondent’s use of “self-judging” to assess whether Article 9’s necessity requirement 

has been met is legally impermissible (A). In fact, this determination is for the Tribunal to make, 

and should find that the requisite necessity for the invocation of Article 9 does not exist (B). 

Even if Respondent were permitted to self-judge, its failure to act in good faith in exercising its 

self-judgment should lead the Tribunal to find that its use of Article 9 is invalid (C). Finally, 

even if the Tribunal decides that Article 9 has been properly invoked, whether by self-judging or 

by reference to CIL, Article 9 does not free Respondent of the obligation to provide 

compensation for its actions (D). 

                                                 
162 Cheng, p.112-18. 
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A. Respondent is precluded from self-judging Article 9 

  

139. Article 9 excuses actions that would otherwise violate the BIT if they are “necessary”. 

Respondent has apparently unilaterally determined that this condition has been met. This is 

impermissible for the following three reasons: first, the provision is not self-judging because 

there is no explicit statement indicating that this was the intent of the parties (1). Second, to 

uphold a self-judging BIT provision would be contrary to the object and purpose of BITs – to 

protect foreign investors (2). Finally, more generally, a provision that frees a party from an 

international obligation is per se legally invalid if it hinges on a self-judgment – the 

preconditions for exercising the provision must be objectively demonstrable (3). 

 

1. Article 9 is not self-judging because it is not explicitly declared to be 

 

140. Some essential security clauses are considered to be self-judging; one example is that of 

the US-Russia BIT of 1992, which is identical to that in this BIT.163  However, the US-Russia 

BIT contains a separate explicit explanation that its essential security clause is meant to be self-

judging, and that this was the intent of both parties.164  There is no such explicit declaration in 

this BIT.  An essential security clause in an investment treaty without an explicit statement that it 

is intended to be self-judging has never been determined to be self-judging by an arbitral 

tribunal.165 

 

141. The need for an explicit declaration is confirmed by a comparison of the essential 

security clause with the rest of the BIT. Nothing in Article 11 suggests that Article 9 lies outside 

its purview so that disputes regarding Article 9 can be settled unilaterally by one Party. Rather, 

the chosen Article 11 dispute resolution forum is to decide all disputes under the BIT. If an 

arbitral forum is selected, the principle of competence-competence applies and precludes the 

possibility of a state excluding the tribunal from deciding a dispute as to the BIT’s provisions. To 

                                                 
163 Vandevelde(Policy and Practice), p.174. 
164 US-Russia-BIT, Protocol ¶8. 
165 See, e.g., CMS(Award), Enron(Award), Nicaragua. 
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remove Article 9 disputes from arbitration, therefore, would require special language in the 

Treaty such as that in the protocol to the US-Russia BIT, which is noticeably absent here. 166 

 

2. To interpret a BIT clause as being self-judging would violate international rules on treaty 

interpretation 

 

142.   Because of the lack of clarity of Article 9, the Tribunal is required to apply Article 31 of 

the Vienna Convention to interpret it. Article 31 requires that interpretations of treaty provisions 

take into account their object and purpose.  

 

143. The object and purpose of BITs in general is to provide protection to foreign investors.  

In particular, BITs are important=because they=provide=this=protection=in=situations=of 

hardship, where the=investor’s=interests and=the=State’s=interests=stand opposed.167 The 

preamble of the BIT goes even further, declaring its objective to be “to establish favourable 

conditions=for=improved=economic=co-operation between the two countries, and especially for 

investment=by nationals of one Contracting Party in the territory of the other Contracting Party.”  

 

144. Allowing one party to ignore its obligations whenever it so chooses is not consistent with 

such an object and purpose; such an interpretation would deprive a BIT of the meaning intended 

by a preamble like the one in the present BIT.168 As per Kenneth Vandevelde: 

 

If a BIT-party can excuse itself from BIT obligations at will, then it can be argued that the 
entire treaty is illusory--that the parties in fact have bound themselves to nothing more than a 
meaningless requirement that they go through a charade of citing national security. An 
interpretation that essentially vitiates the entire treaty is an untenable one.169  

 

145.  The principle that investment law provisions should not be read to run counter to the 

objective of protecting investors is well-established. For example, the traditional interpretation of 

Article 42(1) of the ICSID Convention, one of the most foundational of investment laws, is that 

                                                 
166 Alvarez-and-Khamsi, p.420. 
167 Enron-(Award), ¶332; CMS (Award,) ¶353-54. 
168 Enron-(Award), ¶332. 
169 Vandevelde(Policy and Practice), p.176. 
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in an investment dispute, public international law trumps national law when the two conflict.170  

The investor protection objective of the international investment law regime would be frustrated 

by any other interpretation. In similar fashion, to recognize Article 9 as self-judging would also 

frustrate the objective of providing protection to foreign investors. 

 

3. Treaty provisions that allow international actors to act as judges in their own causes are 

invalid 

 

146. That parties may not act as judges in their own causes (nemo iudex in causa sua) is a 

fundamental principle of law.171 Without this principle, the operation of law as an unbiased 

system of rules would be impossible.=This=principle=was=affirmed=in=international=law=as 

early as 1873 in The Virginius Incident, in which=a=party=to=the=conflict=itself=(in=this=case, 

Britain) stated the principle in declining to=arbitrate=for=settlement=of=a military incident upon 

the high seas.172 It=was=reaffirmed=in=1925=by=the Permanent Court of International Justice173 

and in 1959 by multiple ICJ judges.174 To interpret Article 9 of the=BIT=as=self-judging=would 

be=to=make=Beristan the=judge=of=a=crucial=issue=in=its=own=case, and=thus=fly=in=the 

face=of=one=of=the=most=basic=principles=of=law. 

  

147.  In conclusion, for the preceding reasons, Respondent is not permitted to self-judge 

Article 9. Instead, that task must fall to the tribunal. 

 

B. The state of necessity required for invocation of Article 9 does not exist 

 

148.  For the Tribunal to determine whether the requisite necessity exists for invocation of 

Article 9 of the BIT, it must first determine what standards it demands, which requires further 

parsing of Article 9. Again, applying Article 31 for interpretational reasons, one must look first 

to the ordinary language of the provision, then to the object and purpose of the treaty, and finally 
                                                 
170 Compañia-del-Desarrollo-de-Santa-Elena, ¶64.  
171 Cheng, p.279. 
172 Id. 
173 Laussanne-Treaty-Interpretation, p.26 
174 Interhandel, p.56,97 
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to CIL.175 Because there is no explicit statement in the text that Article 9 should be considered 

self-judging and because the object and purpose of the BIT can tell us no more than that investor 

protection should be closely guarded, the Tribunal must look to CIL to fully elucidate of Article 

9’s requirements. The necessity preconditions required for Article 9 measures are matched in 

CIL by the law of necessity, which is enshrined in Article 25 of the ILC Articles of State 

Responsibility. A number of ICSID tribunals have adopted the position that Article 25 can 

inform essential security clauses.176 

  

149. Some of these tribunals have been criticized in subsequent annulment proceedings. 

Annulment committees have primarily criticized these tribunals for choosing to rely on Article 

25 without performing a thorough analysis of the relationship between the treaty and customary 

law.177 However, the Annulment=Committee=in=Sempra=declared=that Article 25 cannot be 

used=in=a=necessity=analysis=in=only=one=instance, and=that=annulment has been heavily 

criticized.178 In=the=most=recent=annulment=of=an=Article=25-reliant=award, the committee 

expressly=left=open=the=question=of=the=extent=to=which=customary=law=could inform the 

essential=security=provision.179 Thus=this=Tribunal=should=not=hesitate=to=employ=Article 

25 to inform this essential=security=clause=as=long=as=it=provides=a=careful=analysis=of=the 

relationship between=the=treaty=provision=and=CIL. 

  

150. Article 25 construes necessity narrowly. The commentary to Article 25 states that 

“necessity will only rarely be available to excuse non-performance of an obligation and that it is 

subject to strict limitations to safeguard against possible abuse.”180 The text of the Article says 

that a State may invoke necessity as a defence for an act not in conformity with an international 

obligation only if all of the following conditions are satisfied:  

-  An “essential” interest is threatened; 

- The threat is “grave and imminent”; 

- The measure taken is the only way for it to protect that interest; 

                                                 
175 Vienna Convention, Article 31. 
176 CMS(Award), ¶315; Enron(Award), ¶303; Sempra(Award), ¶344; Continental-Casualty, ¶168. 
177 CMS-(Annulment), ¶¶131-32, Sempra (Annulment,) ¶208. 
178 Sempra-(Annulment), ¶¶199-200. For-criticism, see-Singh-and-Weiniger. 
179 Enron (Annulment), ¶405. 
180 ILC Articles(Commentary), Article 25, ¶2. 
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- The action cannot seriously impair an essential interest of the State toward which 

the obligation exists; 

- The action does not seriously impair an essential interest of the international 

community as a whole; 

- The obligation in question does not exclude the possibility of invoking necessity; 

and 

- The State has not contributed to the situation of necessity. 

 

151. The commentary goes on to elaborate that “The peril has to be objectively established 

and not merely apprehended as possible.”181 

  

152. This narrow construction-means that failure to meet even one of these requirements 

makes necessity unavailable. Respondent fails on two fronts: it has not-shown that it faces a 

grave and imminent peril (1), nor has it shown that its actions constitute the only way to protect 

any such peril (2).  

 

1. Respondent has failed to show peril that is grave and imminent  

 

153.  ICSID tribunals have reaffirmed that the gravity of the peril required to invoke necessity 

must be such that it threatens the very existence of the state.182 Respondent has failed to even 

articulate/what the peril that it faces is. It cannot be assumed that the peril threatens its existence, 

particularly when Respondent and Opulentia were not in any state of conflict prior to this.  

  

154. Respondent has failed to state prima facie that any particular peril is imminent. 

Respondent claims that the technology of the project directly implicates its national security,183 

but this was always the case, whether or not there was any information leak. It is no more 

imminent now than it was when work on the project commenced.  

  

                                                 
181 Id., ¶15. 
182 See, e.g., CMS(Award), ¶354-55; Enron(Award), ¶306; Sempra(Award), ¶348. 
183 Minutes-from-the First-Session-of-the-Arbitral-Tribunal, -¶15. 
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155. If the Tribunal were to determine that this situation meets the “grave and imminent peril” 

standard, it would mean that no state would ever have to protect foreign investments in 

technology that could be used by the state’s military. This would undermine the investor 

protection objective of the intended narrow scope of Article 25. 

 

2.  Respondent has failed to establish that its actions were the only way to respond to any 

perceived peril 

 

156. The commentary to Article 25 states that necessity cannot be invoked to justify a 

response to a peril “if there are other (otherwise lawful) means available, even if they may be 

more costly or-less convenient.”  It goes on to add that the alternative options that should be 

considered are “not limited to unilateral action but may also comprise other forms of conduct 

available through cooperative action with other States”. 184  Even if it were established that 

Respondent-faced-grave-and-imminent peril, Respondent has failed to show that its actions were 

the-only-way to protect itself.  Respondent has provided no evidence to suggest that it considered 

what might result from an-information-leak, nor-what-its-options-would be in response. 

Respondent should at least have explored diplomatic responses. 

  

157. Even if one adopts the minority position that the state’s course of action must not strictly 

be the “only” way to protect its security interests,185 the-fact that Respondent cannot show that it 

performed any consideration of alternatives makes it impossible for it to claim necessity, 

regardless of how “only” is-interpreted.  This is reflected in the fact that this position, adopted by 

the tribunal in LG&E v Argentina, placed significant emphasis on the comprehensive evidence 

provided by Argentina regarding the- challenges that Argentina faced and the range of possible 

responses, as indicated by its lengthy recitation of this evidence.186 

  

                                                 
184 ILC-Articles(Commentary), Article-25, ¶15. 
185 LG&E(Decision on Liability), ¶239. 
186 Id., ¶232-42. 
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158. In addition, the commentary to Article 25 points out that “any conduct going beyond 

what is strictly necessary for the purpose will not be covered.”187  Respondent has not even 

attempted to show what it perceived to be necessary to protect its interests.  Rather than explore 

intermediate steps, it took the most drastic route available.  For this reason, Respondent cannot 

justifiably invoke a state of necessity. 

  

159. In sum, because Respondent failed to show that this situation was one of necessity, it 

cannot invoke Article 9 to defend its actions.  

 

 

C. Even if the Tribunal finds that Article 9 is self-judging, its invocation must be performed 

in good faith 

 

160. Good faith review, the most deferential standard possible, finds its basis in established 

international law.188  It has been advocated by BIT scholars189-and embraced as the standard that 

would prevail if an essential security clause were found to be self-judging.190  However, 

Respondent has failed to meet even this lowest standard of review, and therefore is precluded 

from invoking Article 9. 

 

161. Regardless of whether or not Article 9 is self-judging, it is a well-established principle of 

international law-that all parties to a treaty should abide by it in good faith lest they violate the 

peremptory norm of pacta sunt servanda.191  Thus a judicial body that is reviewing a treaty-

based dispute must at least be permitted to determine whether the parties have acted in good 

faith.192 

  

162. Respondent has invoked Article 9 on the basis of rumours.  While there is no established 

standard for reviewing the good faith of parties engaging in self-judging, a party acting based on 
                                                 
187 Id. 
188 Vienna-Convention,-Article-26. 
189 Vandevelde(Policy and Practice), p.176; Burke-White, p.376. 
190 See-LG&E(Award), ¶¶212,214 
191 See-Nahlik, p.781. 
192 Vandevelde(Policy and Practice), p.176-77; Burke-White, p.376 
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unsubstantiated rumors in a most harsh and injurious manner towards a party to whom it owes an 

obligation, without performing any consideration of alternatives, has not performed any sort of 

reasonable judgment.  This falls below the standard of any conceivable good faith review.  

 

D. If Article 9 can be successfully invoked, Respondent should still be required to pay 

compensation 

  

163. Article 9 states that a Party may “take measures” necessary to respond to an essential 

security concern.  It says nothing, however, suggesting that it does not have to provide 

compensation for injury resulting from such measures.  As pointed out by Professor Alvarez in 

his expert opinion in Sempra, such a provision is a “measures not precluded” clause, not a 

“denial of benefits” clause.193  Whatever other measures Respondent may feel are necessary, 

non-payment of compensation to an injured investor cannot conceivably constitute a response to 

a security threat.  There is no reasonable explanation as to why, even if Respondent is permitted 

by Article 9 to take the measures that it has, that it should not still provide for compensation. 

  

164. As discussed, the compensation required is fair market value.  The buyout amount is not 

sufficient. 

 

165. In conclusion, Respondent cannot use Article 9.  Respondent may not self-judge Article 

9.  Respondent’s attempt to self-judge, were it permitted, would not be valid because it was not 

performed in good faith.  Instead, the Tribunal should apply the customary international law of 

necessity as enshrined in Article 25 of the Articles of State Responsibility.  By this objective 

measure, Respondent has failed to show that necessity exists.  Finally, even if the Tribunal finds 

that Article 9 was properly invoked, either by reference to self-judging or to Article 25, it should 

not follow Respondent’s argument that it is freed of the obligation to provide compensation. 

                                                 
193 Opinion-of-Alvarez, ¶¶66-68. 
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PRAYER FOR RELIEF 
 

166. In light of the foregoing, Claimant respectfully requests this Tribunal to find that:  

 

(i)  this Tribunal has jurisdiction over this dispute;  

(ii)  Respondent breached the Joint Venture Agreement; 

(iii) Respondent violated its obligations under Articles 2, 3, 4 of the BIT;  

(iv) Respondent’s Essential Security excuse should be disregarded;  

(iv)  this arbitration should proceed to the Quantification of Damages Phase.  

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 19, 2010 BY 

 

 

------/s/---------  

 

Team-Singh 

On-behalf of-Claimant,  

TELEVATIVE-CO.  

 

 

 

 


