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STATEMENT OF FACTS 

 

1.Claimant – a multinational enterprise incorporated in Opulentia has made a considerable 

investment in Beristan by developing and deploying a satellite network and accompanying 

terrestrial systems. The investment was made through the a joint venture – Sat-Connect, 

established on 18 October 2007 by virtue of JVA, signed by Claimant with Beritech – a 

state-owned company established in March 2007 and Respondent. Respondent guaranteed 

Beritech’s obligations.  

2.Claimant significantly contributed to the development of Beristan by making 

considerable capital injections, transferring IP rights, breakthrough telecommunication 

technology, know-how and skilled personnel into the Sat-Connect Joint Venture. However, 

when the system was almost completed and ready for being used and deployed, 

Respondent decided to oust Claimant from the Sat-Connect Project.  

3.On 12 August 2009 Respondent’s official informed a Beristani newspaper about an 

alleged Leak of the confidential information related to the Sat-Connect project, which was 

said to be made by Claimant’s personnel. No other information or evidence was presented 

by Respondent to substantiate the allegations. On 27 August 2009 the Board of Directors 

of Sat-Connect in violation of its internal by-laws suspended the Claimant’s shares in the 

Joint Venture. On 28 August 2009 Beritech ordered Claimant to hand over possession of 

all Sat-Connect sites, facilities and equipment and on 11 September 2009 a division of 

Respondent’s military expelled Claimant’s personnel from the Sat-Connect project.  

4.As a result of the Respondent’s actions presented above Claimant within one month was 

deprived of any control or enjoyment in the Sat-Connect project, which it had been 

developing for almost 2 years. Claimant lost factual control over its investment and was 

deprived of current and future benefits of the project.  

5.Therefore, Claimant decided to seek protection of its rights on the international level and 

on 1 November 2009 instigated the present proceedings at the ISCID.  
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SUMMARY OF ARGUMENT 

 

6.Firstly, this Tribunal has jurisdiction over the present dispute, since all the claims 

presented before this Tribunal are treaty-based. By virtue of Art. 10 BIT all breaches of 

JVA committed by Respondent gained a treaty cause of action and thus turned to 

infringements of the BIT. Due to that fact all requests forwarded in the present proceedings 

are admissible regardless of the existence of Clause 17. Any ruling to the contrary would 

deny the very purpose for which BITs are concluded and would amount to a disregard of 

the clear distinction between the contract and treaty cause of action. 

7.Secondly, actions and omissions of both the CWF and Beritech are attributable to 

Respondent, and consequently, the Respondent has to be held responsible for all its 

internationally wrongful acts. 

8.Thirdly, Respondent materially breached JVA by availing itself of Clause 8 and initiating 

the mechanism of buyout of Claimant’s shares in Sat-Connect even though the necessary 

prerequisites for such an action were not fulfilled. Moreover, regardless of whether the 

prerequisites for invoking the said contractual provision were fulfilled, the very procedure 

of the buyout was unlawful since it was conducted in violation of the principle of good 

faith underlying Beristani law. Finally, Respondent infringed the international law 

standards enshrined in Art. 10 BIT. 

9.Fourthly, Respondent breached various international law standards that protected 

Claimant’s investment pursuant to the provisions BIT. To begin with, through its deliberate 

and well-planned actions Respondent expropriated Claimant’s investment for a mere 

pittance. Moreover Respondent infringed the standard of fair and equitable treatment with 

respect to Claimant’s investment as its arbitrary and discriminatory actions violated 

Claimant’s legitimate expectations and lacked transparency, thus violating the principle of 

good faith. Last but not least, should the Tribunal find that CWF’s or Beritech’s actions 

were not attributable to Respondent, the latter nevertheless breached its obligations under 

the BIT by failing to provide Claimant’s investment full protection and security.  

10.Fifthly, Respondent may not, as an overall defense rely on Art. 9 BIT and invoke 

essential security reasons as an excuse for the commission of all its internationally 

wrongful acts. There is no evidence to satisfy even to prima facie prove that the alleged 

Leak actually took place. Even if evidence furnished by Respondent were sufficient to 



 

 3

substantiate its accusations as to the Leak, it still did not allow Respondent to invoke Art. 9 

BIT. As a consequence, Respondent invoked Art. 9 BIT without good reason, thus 

violating the principle of good faith. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 4

 PART ONE: JURISDICTION 

 

 

11.Claimant submits that this Tribunal has jurisdiction to hear the claims described in Part 

Two on the basis of Art. 11 and in connection with Art. 10 BIT. Firstly, Claimant contends 

that all the claims presented in this arbitration are treaty-based (I.). Secondly, this Tribunal 

has jurisdiction over the claims arising in connection with JVA pursuant to Art. 10 BIT 

(II.). Thirdly, Clause 17 does not affect this Tribunal’s jurisdiction and the claims are 

admissible (III.).  

 

I.THIS TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE SINCE ALL THE CLAIMS 

ARE TREATY-BASED.  

12.This Tribunal has jurisdiction over the present dispute since all claims presented in this 

arbitration are treaty claims, lying within the scope of this Tribunal’s exclusive 

competence (A.). Moreover, the Tribunal should not unnecessarily scrutinize the requests 

forwarded by Claimant since that would be equal to prejudging the present case on the 

merits (B.).  

A.ALL CLAIMS IN THESE PROCEEDINGS ARE TREATY-BASED. 

13.First of all it needs emphasizing that all claims forwarded in this arbitration are treaty-

based and as such must be recognized by the Tribunal. In this respect it is irrelevant that 

Claimant’s requests are grounded on facts that involve breaches of contract.  

14.It is generally held that the terms of most foreign investment are laid out in a contract 

between the foreign investor and a local party
1
. Therefore one set of facts may give rise to 

distinct categories of claims – those based on the treaty and those based on the contract
2
. It 

is even raised that in cases in which the investor has a contract with the host state, the 

importance of making a distinction between treaty and contract claims arising out of the 

same factual matrix reveals itself in full
3
. Consequently, it is immaterial that the factual 

background behind Respondent’s breaches of the BIT also included its reprehensible 

actions undertaken in defiance of JVA. This Tribunal retains jurisdiction since the treaty 

cause of action of claims brought in these proceedings remains unaffected. 

                                                 
1
  Shany, pp. 836 – 837. 

2
  Bayindir, ¶ 160; Impregilo, ¶ 258; SGS v. Pakistan, ¶ 147. 

3
 McLachlan, p. 88. 
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15.Further to this point, according to the ICSID case law a clear distinction should be made 

between the claims forwarded exclusively for the breach of contract and those pursued for 

the breach of a relevant BIT. This approach was explained with clarity in the landmark 

Vivendi Annulment case, where the Annulment Committee stated that “a state may breach 

a treaty without breaching a contract and vice versa”
4
.  

16.The Annulment Committee therefore established that the claims for a breach of contract 

and claims for a breach of a relevant BIT are distinct in that they have a different legal 

basis
5
. This approach found well-deserved recognition in the jurisprudence of ICSID 

tribunals which have widely advocated the above indicated difference
6
. The very essence 

of this distinction was distilled by the tribunal in Impregilo case which held that: 

“(...) the fact that a breach may give rise to a contract claim does not mean that it cannot 

also — and separately — give rise to a treaty claim. Even if the two perfectly coincide, 

they remain analytically distinct, and necessarily require different enquiries.”
7
 

17.Against this background, all claims asserted in these proceedings are for the breach of 

the relevant provisions of the BIT, that is Art. 2, Art. 4 and Art. 10. All these claims have 

been presented to this Tribunal not because Respondent merely infringed the terms of the 

contract its SPV had with Claimant, but rather due to the fact that it violated certain 

international law standards: fair and equitable treatment, observance of undertakings, the 

principle of non-discrimination and non-expropriation.  

18.Consequently, all requests forwarded by Claimant have a treaty cause of action and are 

distinct from any claims that would fall within the scope of application of Clause 17. It is 

therefore irrelevant that the facts of the case involve the issues connected to JVA, since the 

legal basis of the claims pursued in this arbitration is the BIT itself. In sum, pursuant to 

Art. 11 BIT this Tribunal has the jurisdiction to review all disputes concerning the 

obligations of Respondent under the BIT. 

B.THE TRIBUNAL SHOULD NOT PREJUDGE THE MERITS ON THE JURISDICTIONAL STAGE. 

19.It is unnecessary for this Tribunal to scrutinize the treaty-based claims presented by 

Claimant any further. In particular it would be dangerous to meticulously analyze each and 

                                                 
4 

 Vivendi Annulment, ¶ 95. 
5
  Schreuer, p. 288. 

6
 SGS v. Pakistan, ¶¶ 147-148; Bayindir, ¶ 167; SGS v. Philippines; BIVAC, ¶ 127. 

7
 Impregilo, ¶ 258. 
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every request made by Claimant. This would cause substantial delay in recognizing the 

case and could lead to confusion between the jurisdiction and merits stage of proceedings. 

20.According to the well-settled line of ICSID case law in the jurisdictional stage of the 

proceedings the claims presented should be spared from arduous examination which is 

traditionally reserved for the merits stage. The very first of these cases was Amco Asia 

where the tribunal concluded that: 

“(…) in order for it to make a judgment at this time as to the substantial nature of the 

dispute before it, it must look firstly and only at the claim itself as presented to ICSID and 

the Tribunal in the Claimant’s Request for Arbitration.”
8
 

21.Consequently, the Amco Asia tribunal held that at the jurisdictional stage the 

examination conducted by the arbitral tribunal should be limited to the essential minimum. 

Building on this concept the tribunal in Wena Hotels declined to excessively analyze the 

claims as it would mean converting a preliminary, jurisdictional dispute into a 

determination of the merits
9
. This line of reasoning has been further developed in a number 

of other ICSID cases
10

.  

22.The argumentation presented in Amco Asia and Wena Hotels should be applied by the 

Tribunal. Otherwise it would unnecessarily delve into the substantive issues before taking 

decision as to whether or not it has the competence to examine them. This in turn would 

render the division of proceedings into jurisdictional and merits stages essentially illusory. 

23.Accordingly, this Tribunal should only examine whether the claims presented in this 

arbitration may prima facie substantiate the breaches of the BIT. An interpretation to the 

contrary could defer the resolution of this dispute for months, if not for years thus 

unnecessarily multiplying the costs of the proceedings. It should therefore be accepted by 

the Tribunal that all the claims pursued in this arbitration are treaty-based. 

 

II.THIS TRIBUNAL HAS JURISDICTION OVER CLAIMS ARISING UNDER JVA BY VIRTUE OF 

ART. 10 OF THE BERISTAN-OPULENTIA BIT. 

24.Claimant asserts that this Tribunal has jurisdiction over the claims arising under JVA, 

as Respondent assumed obligations with regard to the Claimant’s investment and acting as 

                                                 
8
  Amco Asia, p. 375; cited after Wena Hotels ¶ 56. 

9
 Wena Hotels, ¶ 55. 

10
 SGS v. Pakistan, ¶ 145; Siemens, ¶ 180; Enron, ¶ 67; Duke Energy, ¶ 87. 
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a sovereign guaranteed its observance (A.), Respondent’s obligations fall within the scope 

of Art. 10 BIT (B.) and, by virtue of this article, contractual breaches constitute a breach of 

the BIT (C.).  

A.RESPONDENT ASSUMED OBLIGATIONS WITH REGARD TO THE CLAIMANT’S 

INVESTMENT. 

25.Art. 10 BIT reads as follows:  

“Each Contracting Party shall constantly guarantee the observance of any obligation it 

has assumed with regard to the investments in its territory by investors of the other 

Contracting Party [emphasis added].” 

26.It requires Respondent to observe any obligation that has been assumed with regard to 

the Claimant’s investment. The scope of Art. 10 BIT covers both commitments undertaken 

by Respondent as a sovereign and obligations of the entities which acts are attributable to 

Respondent, such as Beritech.  

27.According to a well-settled line of ICSID case-law, the general international rules of 

attribution should be applied for the purposes of ascertaining the obligations assumed by 

the State in connection with the investment
11

. The aim of the international rules of state 

responsibility is to prevent a situation whereby a State is “contracting out” of international 

obligations by acting through private entities controlled by the state. Allowing Respondent 

to rely on municipal rules of attribution would contravene the principles of the state’s 

responsibility. Therefore, the SGS v Pakistan tribunal correctly observed: 

“the ‘commitments’ subject matter of [the umbrella clause] may, without imposing 

excessive violence on the text itself, be commitments of the State itself as a legal person, or 

of any office, entity or subdivision (local governments units) or legal representative thereof 

whose acts are, under the law on state responsibility, attributable to the state itself.”
12

 

28.Beritech was acting as the Respondent’s agent and assumed the obligations with regard 

to the Claimant’s investment on behalf of Respondent. Beritech’s actions and omissions 

can be assigned to the Respondent by virtue of the international rules of attribution, as in 

the context of state responsibility no distinction is to be drawn between the attribution of 

governmental and commercial conduct
13

.  

                                                 
11

  Noble Ventures, ¶ 69; Eureko, ¶ 121; SGS v Pakistan, ¶ 166; Toto, ¶ 60. 
12

  SGS v Pakistan, ¶ 101. 
13

  Noble Ventures, ¶ 82. 
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29.Moreover, Respondent’s central executive organ did sign JVA. Respondent, acting as a 

sovereign, guaranteed the observance of Beritech’s obligations and assumed Beritech’s 

obligations on its default. Respondent’s express guarantee induced Claimant to invest in 

Beristan. Claimant relied on Respondent’s guarantee and it was reasonable of Claimant to 

expect that the provisions of JVA would be observed. However, Respondent failed to 

fulfill its contractual promises and JVA was breached. In light of Art. 10 BIT Respondent 

should not be allowed to renounce the obligations and the guarantee it assumed.  

30.Therefore, it may be concluded that by virtue of both international rules of attribution 

and the guarantee granted to Claimant, Respondent assumed the obligation that the 

provisions of JVA would be observed.  

B.RESPONDENT’S OBLIGATIONS FALL WITHIN THE SCOPE OF ART. 10 BIT. 

31.Claimant submits that Respondent’s obligations undertaken in relation to JVA fall 

within the scope of protection granted by Art. 10 BIT, since the said commitments were 

pertinent to the existence of the investment (i.) and Respondent interfered with the 

Claimant’s contractual rights (ii.).  

i.RESPONDENT’S VIOLATED OBLIGATIONS PERTINENT TO THE EXISTENCE OF THE 

INVESTMENT. 

32.The wording of Art. 10 BIT and the use of the mandatory term “shall observe any 

obligations” indicate that Respondent and Opulentia bound themselves with a substantive 

obligation to observe any commitments that have been assumed with regard to investment. 

The wording of the clause is broad enough to cover contractual obligations, both explicit 

and implied
14

. The purpose of Art. 10 BIT is to ensure observance of the principle pacta 

sunt servanda with regard to investment contracts
15

. The only limitation included in Art. 

10 BIT is a requirement that the obligation be assumed with regard to the investments.  

33.As it is emphasized in the latest academic writings and the case law the umbrella clause 

should be interpreted so as to cover those disputes which have a sufficient nexus with the 

investment
16

. In the case at bar Respondent violated obligations which were pertinent and 

pivotal to the very existence of the Claimant’s investment. Claimant’s investment was 

made in form of the joint venture which was based on mutual trust, reliance and loyalty. 

By transgressing its obligations, particularly by improperly invoking the buyout provision 

                                                 
14

  Weiler, p. 16-17.  
15

 Noble Ventures, ¶ 51. 
16

 Joy Mining, ¶ 81; Naniwadekar, part III F. 
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Respondent effectively ousted Claimant from the Sat-Connect project and entirely 

deprived it of both current and future benefits related to the project. Respondent’s breach 

amounted in fact to the annihilation of the Claimant’s investment. 

34.This is precisely the situation against which the investor was to be protected by virtue of 

Art. 10 BIT. The purpose of the umbrella clause is to ensure the stability of the investments 

based on a contractual relationship with the State
17

. It is particularly important in relation 

to joint venture agreements, which are often a mandatory form of investing in host States. 

Such forms of investment entail a high degree of risk on the part of the investor and enable 

the host State to influence the venture with political objectives
18

.  

35.In light of the wording and purpose of Art. 10 BIT, as well as the significance of the 

Respondent’s contractual obligations under JVA, Claimant submits that the obligations 

assumed under JVA fall within the scope of the protection granted by Art. 10 BIT.  

ii.RESPONDENT INTERFERED WITH CLAIMANT’S CONTRACTUAL RIGHTS. 

36.On 11 September 2009 a division of Respondent’s military forces, acting pursuant to 

the Executive Order, expelled Claimant’s personnel from the Sat-Connect sites and 

facilities. Claimant was prevented from exercising its contractual rights, controlling its 

investment and gaining profits from the newly developed telecommunication system. 

Respondent interfered with Claimant’s contractual right under JVA by a unilateral act of a 

sovereign character. These actions are clearly attributable to Respondent as a sovereign
19

. 

37.As it was emphasized in El Paso case: 

“There is no doubt that if the State interferes with contractual rights by a unilateral act, 

whether these rights stem from a contract entered into by a foreign investor with a private 

party, a State autonomous entity or the State itself, in such a way that the State's action can 

be analyzed as a violation of the standards of protection embodied in a BIT, the treaty–

based arbitration tribunal has jurisdiction over all the clams of the foreign investor, 

including the claims arising from a violation of its contractual rights [emphasis added].”
20

 

38.The Respondent’s unilateral sovereign acts constituted a violation of fair and equitable 

treatment and the principle of observance of undertakings. Moreover, Respondent’s 

interference with the Claimant’s contractual rights manifestly violated the guarantee 

granted to Claimant. The El Paso tribunal found that adoption of legal acts which were 

                                                 
17

 Weiler, p. 7. 
18

 Sornarajah, p. 222. 
19

 See ¶¶ 55 - 58 below. 
20

 El Paso, ¶ 84. 
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contrary to the contractual stabilization clauses rendered Argentina responsible in 

international law by virtue of the umbrella clause. The Respondent’s guarantee, just like 

the stabilization clauses entered into by Argentina, ensured that the contractual 

environment would remain stable and that the provisions of JVA would be observed. 

Respondent did not prevent the violation of JVA. What’s more the CWF intervention was 

manifestly in breach of both JVA provisions and the Respondent’s guarantee. 

39.In light of the above, it must be concluded that the Tribunal has jurisdiction over all the 

claims asserted by Claimants, including the claims arising under JVA, since Respondent 

used its sovereign powers to breach its guarantee granted to Claimant and as a result 

interfered with Claimant’s contractual rights.  

C.CLAIMANT IS GRANTED A NEW CAUSE OF ACTION UNDER ART. 10 BIT. 

40.Finally, Claimant submits that by virtue of Art. 10 BIT Respondent’s breach of JVA 

constitutes a breach of the BIT and Claimant is entitled to pursue its claims in these 

proceedings.  

41.Art. 10 BIT states in a mandatory manner that the Contracting Parties shall observe its 

obligations assumed with regard to the investment or the investor. As correctly observed in 

SGS v Philippines commitments made by the host state towards specific investment are 

incorporated and brought within the framework of the BIT by virtue of umbrella clauses, 

such as Art. 10 BIT
21

. In BIVAC it was further emphasized that umbrella clauses establish 

an international obligation of states to observe contractual commitments with respect to 

investors
22

. It follows that, as found in Toto, “the breach of the obligations noted 

undertaken […] in respect of the investment have resulted in the breach of the protection 

provided under the umbrella clause”
23

. 

42.Respondent breached its obligations assumed under JVA with regard to Claimant and 

its investment. What’s more Respondent used its sovereign powers to perfect the breach 

and oust Claimant from its contractual rights. Therefore, Art. 10 BIT grants Claimant 

additional protection against Respondent’s manifest violation of its obligations. As a result, 

Claimant is provided with a new cause of action under Art. 10 BIT and is entitled to pursue 

its requests in these proceedings. 

                                                 
21

   SGS v Philippines, ¶ 117. 
22

  BIVAC, ¶ 141.  
23

  Toto, ¶ 277; see also Siemens, ¶ 204. 
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III.CLAUSE 17 DOES NOT AFFECT THE TRIBUNAL’S JURISDICTION. 

43.This Tribunal, as indicated above, is competent to hear the present dispute and Clause 

17 cannot affect this competence. Firstly, the jurisdiction of the Beristani Tribunal does not 

encompass any of the claims presented in this arbitration (A.). Secondly, construing Clause 

17 so as to encompass both treaty and contractual claims would amount to a denial of the 

very purpose lying behind the BIT system (B.). Thirdly, the fact that proceedings are 

pending before the Beristani Tribunal does not justify a stay of the current proceedings 

(C.).  

A.THIS TRIBUNAL HAS JURISDICTION AND CLAUSE 17 DOES NOT PRECLUDE IT FROM 

DECIDING THIS CASE. 

44.Due to the fact that all claims presented in this arbitration are treaty-based, Clause 17 

cannot operate as a bar to this Tribunal’s jurisdiction. In this respect it needs to be stressed 

that the scope of the Beristani Tribunal’s competence is restricted to municipal law issues 

connected to Respondent’s breaches of JVA and does not cover breaches of the BIT. 

45.Clause 17 is a contractual dispute resolution clause inserted into JVA, providing for 

arbitration in Beristan in case of a dispute arising out of JVA. As such, the Beristani 

Tribunal constituted pursuant to Beritech’s request for arbitration is only capable of 

resolving purely contractual disputes arising under the municipal law of Beristan. Its 

jurisdiction does not, however, encompass any claims which could arise for Respondent’s 

breaches of public international law, such as the provisions of the BIT. 

46.Accordingly, Clause 17 cannot influence the competence of the present Tribunal. As the 

substantive scope of Clause 17 does not pertain to treaty claims which are being pursued 

before this Tribunal, the said contractual arbitration clause cannot in any way preclude this 

Tribunal from considering the presented claims. 

47.This conclusion, as the most coherent and sound solution to this situation finds support 

in ICSID case law. According to the already cited landmark Vivendi Annulment case: 

“(...) where “the fundamental basis of the claim” is a treaty laying down an independent 

standard by which the conduct of the parties is to be judged, the existence of an exclusive 

jurisdiction clause in a contract between the claimant and the respondent state or one of 

its subdivisions cannot operate as a bar to the application of the treaty standard.”
24

 

                                                 
24

  Vivendi Annulment, ¶ 101. 
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48.Again, the approach advocated by the Vivendi Annulment has been widely endorsed by 

other ICSID arbitration tribunals
25

. In particular, the award in Eureko draws attention in 

this consistent line of jurisprudence due to its striking similarity to the present case.  

49.In common with the present case, the Eureko case involved claims for discrimination, 

expropriation, failure to apply the standard of fair and equitable treatment as well as for the 

breach of obligations encompassed by the umbrella clause. In both cases the factual 

background of the dispute was a contract to which the host state was a signatory, both 

agreements in question also encompassed an exclusive jurisdictional clause. Regardless of 

that fact, however, the Eureko tribunal, following the reasoning of Vivendi Annulment and 

other notable cases held that it had the competence to consider the presented claims as they 

were treaty claims and as such were unaffected by the exclusive jurisdiction clause
26

. 

50.Due to its soundness and intimately close resemblance to the present case the reasoning 

presented in the Eureko case should be adopted by the Tribunal. In sum, Clause 17, which 

does not empower the Beristani Tribunal to consider claims for breaches of the BIT by 

Respondent, cannot operate as a bar to this Tribunal’s jurisdiction. 

B.ATTRIBUTING UNDUE IMPORTANCE TO CLAUSE 17 WOULD CONTRADICT THE VERY 

PURPOSE OF THE BITS. 

51.Furthermore, attributing undue importance to the Beristani Tribunal’s competence 

would deprive Claimant of a possibility to present its case to a forum appropriate for 

considering its treaty claims. Such interpretation would also contradict the very purpose for 

which BITs are concluded between states. 

52.The most important function of BITs is to protect investors against actions aimed at 

dispossessing them of their investments. One of the crucial features of the treaties intended 

to fulfill this function is the provision made in BITs for the investor to choose a contractual 

forum after the dispute has arisen
27

. In case of multiple fora having potential jurisdiction 

over the dispute it is therefore up to the investor which option it will pursue. It follows that 

when the investor opts for ICSID arbitration as the means of settling a dispute with the host 

state, the other possible fora are excluded from recognizing the case. This view is 

                                                 
25

 CMS, ¶ 76; SGS v. Pakistan, ¶ 155; Azurix, ¶ 79; AES Corporation, ¶¶ 94-96. 
26

 Eureko, ¶¶ 97 – 114. 
27

  Crivellaro, ¶ 5. 
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confirmed by the observation that once consent is given to ICSID jurisdiction, any other 

forum called on to decide the issue should decline jurisdiction
28

. 

53.Against this background, even if the competence of the Tribunal and the Beristani 

Tribunal overlaps to some extent, Clause 17 should be construed as simply enabling 

Claimant to avail itself of another forum apart from the one provided for in the BIT. Given 

the fundamental nature of the protection granted by the BITs, any other ruling would, as 

pointed out in Vivendi Annulment and numerous other cases, simply allow a state to rely on 

an exclusive contractual jurisdiction clause to avoid the characterization of its conduct as 

internationally unlawful.
29

. 

C.THE CLAIMS ARE ADMISSIBLE AND THESE PROCEEDINGS SHOULD NOT BE STAYED. 

54.In deciding the case, this Tribunal is entitled to apply the law applicable to JVA in order 

to determine the scope of the Respondent’s obligations
30

. However, to assess the 

performance of Respondent’s obligations international law standards may be additionally 

applied
31

. Consequently, the decision to be reached in the pending arbitral proceedings in 

Beristan is neither a legal nor a factual predicate for the consideration whether Respondent 

violated its treaty obligations
32

.  

55.Therefore, this Tribunal is the most suited to hear the case and the decision reached by 

the Beristani Tribunal would not influence the reasoning of this Tribunal. This Tribunal 

has jurisdiction over the dispute, the Claimant’s claims are admissible and the proceedings 

should not be stayed due to the pending proceedings before the Beristani Tribunal. 

 

 

 

 

 

 

 

                                                 
28

 Lanco, ¶ 40. 
29

 Vivendi Annulment, ¶ 103. 
30

 Vivendi Annulment, ¶ 105; SGS v Philippines, ¶ 126. 
31

 SGS v Philippines, ¶¶ 126 and 128. 
32

  SGS v Pakistan, ¶¶ 186 – 189. 
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PART TWO: THE MERITS OF THE CLAIM 

 

 

I.ACTS AND OMISSIONS OF BERITECH AND CWF ARE ATTRIBUTABLE TO RESPONDENT. 

56.The general rule of international law, as envisaged by the ILC's Draft Articles on State 

Responsibility for Internationally Wrongful Acts, “[i]s that the only conduct attributable to 

the State at the international level is that of its organs of government, or of others who 

have acted under the direction, instigation or control of those organs, i.e., as agents of the 

State”
33

.  

57.It is submitted that all wrongful acts and omissions suffered by Claimant are attributable 

to Respondent. Specifically, both acts and omissions of CWF (A.) and Beritech (B.) are 

attributable to Respondent. 

A.ACTS AND OMISSIONS OF CWF ARE ATTRIBUTABLE TO RESPONDENT. 

58.Responsibility for the expropriatory and discriminatory actions taken by the Civil Work 

Forces which constituted the final stage of the expropriation rests with the government of 

Beristan.  

59.Art. 4 of the Draft Articles codifies the basic principles concerning the attribution for 

the purpose of State responsibility in international law. In subsection 1, Art. 4 the Draft 

Articles provide that: 

„The conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or any other 

functions, whatever position it holds in the organization of the State, and whatever its 

character as an organ of the central Government or of a territorial unit of the State.” 

60.The definition of an organ is further described in subsection 2 stating that: “An organ 

includes any person or entity which has that status in accordance with the internal law of 

the state”.  

61.The Beristani CWF were lawfully empowered to take possession of sites and facilities 

of Claimant pursuant to the Executive Order
34

. Hence, CWF had the status of a state organ 

and its actions should be attributed to Beristan. 

                                                 
33

  Crawford, p. 91. 
34

 Clarifications 1, Q. 155. 
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B.ACTS AND OMISSIONS OF BERITECH ARE ATTRIBUTABLE TO RESPONDENT. 

62.All evidence shows that Respondent's involvement in Beritech goes beyond what may 

be normally perceived as shareholding. Not only is Respondent the owner of the company, 

but it is also its sole founder and guarantor of its obligations
35

. What is more, Beritech was 

used to achieve Respondent's policy goals. Therefore, this tribunal should find that 

Beritech acted as an agent of Respondent (i.) irrespective of whether its acts were acta iure 

gestionis or acta iure imperii (ii.). 

i.BERITECH ACTED AS AN AGENT OF THE RESPONDENT. 

63.According to the principles of customary international law, the conduct of a person or 

entity that is not an organ of the state is nevertheless considered the conduct of the State 

„provided the person or entity is acting in that capacity in the particular instance”
36

. 

Beritech is a state-owned company and fully controlled by the government of Beristan
37

. 

As a general rule, even if fully controlled by the government, state entities are separate 

legal bodies and thus their actions are not attributable to the state
38

. This rule, however, is 

subject to several widely recognized exceptions
39

, each of which applies in the present 

case.  

64.First of all, states are responsible for their entities created in order to evade 

responsibility
40

. In the case at hand Beristan used Beritech, a private law entity, to achieve 

its goals relating to development of technology for civilian and military purposes, on one 

hand, and to escape liability for its internationally wrongful acts, on the other. Respondent 

decided to oust Claimant from its investment in Beristan. However, instead of officially 

expropriating Claimant, it decided to exercise public power by improper use of the buyout 

provision in order to benefit from the difference between compensation required by the 

BIT (market value of the investment) and JVA (paid-in investment only). 

                                                 
35

 Annex 2, ¶¶ 2-3. 
36

 Draft Articles, Art. 5. 
37

 Annex 2, ¶ 2. 
38

 Crawford, p. 92, ¶ 6. 
39

 Dolzer, p. 198. 
40

 Barcelona Traction, ¶¶ 56–58. 
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65.Second, conduct of a state entity is attributable if it exercises public power
41

. 

Respondent exercised its ownership and control over Beritech in order to exercise public 

policy within the sector of telecommunications. It was to this end that Minister of 

Telecommunications of Beristan was appointed member of the Board of Directors of 

Beritech
42

. The state-owned Beritech was given the task of deploying satellite and 

communications technology to be used not only for civilian but also for military 

purposes
43

.  

66.Third, separation of state entity will not be respected if it is used by the state to “achieve 

a particular result”
44

. Respondent established Beritech as a SPV, designed specifically to 

form a joint-venture with Claimant. Beritech was formed in March 2007 to sign JVA and 

accomplish government's goals relating to the telecommunication sector
45

.  

ii.RESPONDENT IS RESPONSIBLE FOR ACTS AND OMISSIONS OF BERITECH IRRESPECTIVE 

OF THEIR NATURE. 

67.Notwithstanding the above consideration it must be noted that Beristan may be held 

responsible for the acts of Beritech irrespective of their characterization. As it was stated 

by the ILC, “It is irrelevant for the purposes of attribution that the conduct of a State 

organ may be classified as “commercial” or as “acta iure gestionis”
46

. Frequently states 

use private institutions to handle public interests
47

. In Noble Ventures a state-owned entity 

was responsible for exercising all the rights, which the state had in its capacity as 

shareholder in privatized companies
48

. The tribunal rightly observed that: 

“[i]n the context of responsibility, it is difficult to see why commercial acts [...]should by 

definition not be attributable while governmental acts [...] should be attributable. [...], it is 

difficult to define whether a particular act is governmental” 

68.Therefore, the tribunal found that the state-established agencies were exercising public 

power. According to the tribunal position in Noble Ventures it is possible to attribute acts 

of state entities, and not only state organs, regardless of the nature of the act itself. It holds 

true also with regard to the acts of Beritech. 

                                                 
41

 See e.g. Philips Petroleum and Maffezini. 
42

  Clarifications 1, Q.135. 
43

  Annex 2, ¶ 6. 
44

 Crawford, pp. 113 - 114, ¶ 6; see also Foremost Teheran and American Bell. 
45

 Annex 2, ¶¶ 2 - 3. 
46

  Crawford, p. 96. 
47

 Dolzer, p. 198. 
48

 Noble Ventures, ¶¶ 75 - 80. 
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69.For these reasons, actions of Beristani organs and agents are attributable to Respondent. 

 

 

II.RESPONDENT MATERIALLY BREACHED JVA. 

70.Respondent materially breached JVA, as it was not entitled to buy out the Claimant’s 

interests in JVA. Claimant denies that any Leak took place. Respondent had no grounds to 

rely on Clause 8 (A.), it violated the procedure envisaged in JVA (B.) and the guarantee 

granted to Claimant (C.). 

A.RESPONDENT HAD NO GROUNDS TO INVOKE CLAUSE 8. 

71.Clause 8 provides that Respondent in certain circumstances may be entitled to purchase 

Claimant’s interests in JVA. However, the buy-out provision may be invoked only if 

Claimant commits a material breach of JVA. JVA specifies which violations of this 

agreement constitute a material breach thereof. Respondent ignored the wording of Clause 

8 and relied on this provision although its prerequisites have not been fulfilled.  

72.Respondent alleged that Claimant breached Clause 4 of JVA. Pursuant to Clause 4 the 

parties should not disclose Confidential Information except as required by law. Only a 

breach of Clause 4, i.e. unlawful disclosure of the Confidential Information constitutes a 

material breach of JVA within the meaning of Clause 8.  

73.Claimant has never been found by a court or a tribunal to have materially breached 

JVA. Claimant from the very outset denied that it had breached Clause 4 by permitting 

unlawful access to the Confidential Information. It is Respondent’s officials that informed 

the newspaper about the alleged disclosure of the information. What is more, there is no 

proof, either in the newspaper or in the evidence presented by Respondent, that the alleged 

Leak concerned Confidential Information within the meaning of Clause 4 JVA or that the 

alleged Leak was unlawful. Only unlawful disclosure of Confidential Information could be 

considered to be a material breach of JVA giving rise to the buy-out procedure.  

74.As a general principle of law the burden of proof as to the existence of an event lies 

with the person that relies on the existence of this event. Since Respondent wanted to rely 

on Clause 8, it had to prove that all the conditions necessary for the invocation of this 
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provision are met. However, Respondent did not present any sound evidence whatsoever 

that Claimant materially breached JVA. 

75.Therefore, Respondent should not be allowed to rely on a self-induced disclosure of 

information concerning the Leak as evidence of the Claimant’s alleged material breach of 

JVA.  

B.RESPONDENT VIOLATED THE PROCEDURE ENVISAGED BY THE CLAUSE 8, ITS IMPLICIT 

OBLIGATIONS AND THE GUARANTEE UNDER JVA. 

76.Moreover, Respondent’s actions cannot be perceived as legitimate, as Respondent itself 

committed a three-fold breach of JVA 

77.Firstly, Respondent violated the buyout procedure envisaged by JVA, since it had no 

grounds to order Claimant to hand over possession of all Sat-Connect sites, facilities, 

equipment and further to execute it by removing all seconded personnel from the project 

by means of CWF. 

78.Pursuant to Clause 8, if the material breach is committed by Claimant, Respondent is 

entitled to purchase the Claimant’s interests in JVA. The buyout provision does not, 

however, provide for an automatic transfer of interests from the party in breach to the 

aggrieved party. It follows that Respondent may only be entitled to purchase Claimant’s 

interests. Clause 8 should be read as at most implying that Claimant is obliged to sell its 

interests in Sat-Connect, should the material breach of JVA be established by a court or 

tribunal. However, due to the lack of the Claimant’s declaration of intent or appropriate 

ruling of the court or tribunal, Respondent had no legal grounds to assume that there was a 

transfer of the interests.  

79.Moreover, the decision by Sat-Connect Board of Directors to suspend the Claimant’s 

shares in Sat-Connect should be considered null and void, as it was made without the 

required quorum. According to Sat-Connect’s by-laws a quorum of the board of directors 

is obtained with the presence of 6 members at the moment of voting
49

. Pursuant to 

Beristani law any decision issued in violation of the company’s by-laws is null and void. 

Since at the Meeting there were only 5 directors (all of them appointed by Beritech) 

present and voting
50

, the buyout had never been approved by the Sat-Connect Board of 

                                                 
49

   Annex 2, ¶ 4; Clarifications 2, Q. 200. 
50

  Clarifications 2, Q. 229. 
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Directors, as was required by the Sat-Connect by-laws
51

. Respondent had no legal grounds 

to order Claimant to hand over possession of all Sat-Connect sites and to remove seconded 

personnel from the project. 

80.Secondly, the Respondent’s actions violated the principles of good faith and fair 

dealing
52

. Pursuant to Art. 5.2. UNIDROIT (which was incorporated by Beristani law
53

) 

there are implicit obligations of the contractual parties, stemming from the nature and 

purposes of the contract, and the principles of good faith and reasonableness are a source 

of
54

. The nature and purpose of JVA, as an agreement based on mutual trust and 

confidence implies that each party has a duty of loyalty to the other party.  

81.Respondent’s behavior, i.e. invoking Clause 8 without sound reason must be interpreted 

as manifestly contrary to the principles of good faith, fair dealing and the duty of loyalty. 

Respondent should have acted loyally towards Claimant and enable it to express its 

position regarding the Leak and the buyout process. Nevertheless, Respondent did not even 

grant Claimant the opportunity to be heard. Moreover, it did not give proper notice to the 

directors seconded by Claimant of the agenda of the two board of directors meetings. 

During those meetings, held respectively on 21 August 2009 and 27 August 2009, the 

buyout was to be discussed. Therefore, Claimant had no opportunity whatsoever to respond 

to the allegations and even to prepare for the discussion at the meetings of the Board of 

Directors.  

C.RESPONDENT VIOLATED THE GUARANTEE GRANTED TO CLAIMANT.  

82.Once Respondent had improperly invoked Clause 8 and ordered Claimant to hand over 

possession of the Sat-Connect sites and facilities, it also perfected its breach by issuing the 

Executive Order and expelling Claimant from the Sat-Connect facilities. By improperly 

invoking JVA and using its sovereign powers to oust Claimant from the investment, 

Respondent manifestly breached the guarantee granted to Claimant under JVA.  

83.Respondent co-signed JVA as a sovereign by guaranteeing the observance of the 

obligations arising under JVA. Claimant entered into JVA in reliance on the Respondent’s 

guarantee that the contractual relationship will remain stable. Issuance of the Executive 

Order and the Claimant’s expulsion from the Sat-Connect facilities through the 

                                                 
51

 Clarifications 2, Q. 234. 
52

 Art. 1.7. UNIDROIT. 
53

 Clarifications 1, Q. 136. 
54

 Art. 5.2. UNIDROIT.  
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intervention of the CWF constitutes a flagrant violation of the Respondent’s obligations as 

a guarantor. Respondent’s use of its sovereign powers to manifestly breach its contractual 

obligations and guarantees goes beyond merely contractual wrongdoing, but also clearly 

violates the international law standards, e.g. fair and equitable treatment leading to 

Respondent’s responsibility in international law.  

84.In light of the analysis presented above, Respondent did materially breach JVA by 

improperly invoking Clause 8 JVA, failing to fulfill the buyout procedure envisaged 

therein and violating the principles of good faith and fair dealing. Moreover, actions 

undertaken by Respondent manifestly breached the guarantee granted to Claimant. Such a 

flagrant violation of Respondent’s commitments towards Claimant is contrary to the main 

principles not only of private but also international law.  

 

III.RESPONDENT EXPROPRIATED CLAIMANT'S INVESTMENT. 

85.When Claimant entered into Beristan telecommunications market, it did so to contribute 

to the development of the Beristani and Euphonian telecommunications technology. To 

this end Respondent entrusted and guaranteed development of the technology to 

Claimant
55

. Although the success of the project was due largely to Claimant's transfer of its 

know-how, it is Respondent who has now all of Claimant’s capital contribution, 

technology and development.  

86.This factual pattern has its necessary consequences in the legal sphere. Taking into 

consideration that Claimant was protected from all forms of expropriation (A.), it will be 

proved below that Respondent by executing its deliberate strategy expropriated Claimant’s 

investment (B.). 

A.CLAIMANT WAS PROTECTED FROM ALL FORMS OF EXPROPRIATION. 

87.Claimant's investment was protected against expropriation under the BIT which 

provides in Art. 4.1(1): 

„1. (1) The Investments to which this Agreement relates shall not be subject to any 

measure which might limit permanently or temporarily their joined rights of ownership, 

possession, control or enjoyment[...]”  

88.Moreover, Art. 4.1(2) provides: 
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„Investments of investors of one of the Contracting Parties shall not be directly or 

indirectly nationalized, expropriated, requisitioned or subjected to any measures having 

similar effects except for public purposes, or national interest, against immediate full and 

effective compensation, and [...] on a non-discriminatory basis and in conformity with all 

legal provisions and procedures.”[emphasis added] 

89.It is undisputed that a state may expropriate an investment not only by an outright 

taking of a property but also in an indirect manner. Art. 4(1) BIT expressly refers to the 

notion of indirect expropriation. It occurs when, lacking a formal taking of the property, 

the State’s interference with the investment results 

„in the effective loss of management, use or control, or a significant depreciation of the 

value, of the assets of a foreign investor”
56

. 

90.When an indirect expropriation of investment encompasses a serious of measures by the 

State which “over a period of time culminate in the expropriatory taking of such 

property”
57

, it is termed creeping expropriation. 

91.The concept of “creeping expropriation” is widely recognized in the ICSID 

jurisprudence. Already in Benvenuti the tribunal concluded that the investors’ shares in a 

joint-venture company were expropriated, given the cumulative effect of a series of 

governmental acts
58

. In this case the State asserted that it did not expropriate investor as 

there was no formal confiscation of property. The tribunal disregarded these assertions as 

well as rejected respondent’s argument that the investor was free to recover its share in the 

joint venture. Following Benvenuti, the notion of creeping expropriation was then endorsed 

by numerous other ICSID tribunals
59

. This is perfectly in line with the widely adopted 

“Sole Effect Doctrine”
60

, according to which the effect of State’s measures is “a major 

factor, or even the sole factor, in determining whether or not a taking has occurred”
61

. 

92.In conclusion, it is submitted that Claimant was protected against all acts and omissions 

that, in their totality, could deprive it of its property. This Tribunal should look at the effect 

produced by all the actions and omissions of Respondent. 
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B.RESPONDENT BY EXECUTING ITS DELIBERATE STRATEGY EXPROPRIATED CLAIMANT'S 

INVESTMENTS. 

93.According to Art. 1(1) BIT the term “investment” is broadly defined as “any kind of 

property invested”. It includes, inter alia, shares (subsection b), intellectual property 

(subsection d), and “any right of a financial nature accruing by law or by contract and any 

license, concession or franchise [...]” (subsection e). 

94.This broad definition is in line with the general assertion that an expropriation may 

affect both tangible and intangible assets
62

. While referring to the scope of protection of 

the immaterial rights recent arbitral awards indicated that also commercial situation of the 

investor falls within the scope of protection against expropriation. For instance, the CME 

tribunal found that the destruction of the “commercial value of the investment” is 

equivalent to expropriation
63

. Another instance of expropriation occurs when the State 

forces an investor to dispose of his property upon payment of the sum  

„[r]epresenting only a fraction of what it would have been had not the alien's use of its 

property been subjected to interference by the State”
64

. 

95.In other words, State's measures aiming at fraudulently depriving investor of its assets 

through contractual law mechanism should equally be considered expropriation for the 

purposes of the BIT. 

96.Here, Claimant’s rights qualified as investment under all the criteria described above. 

Claimant contributions included paid-in investment standing at USD 47 million, advanced 

technology, know-how and trade secrets, which, taken all together, over the life of the 

technology would exceed USD 100 million
65

. 

97.Gradually, however, from the beginning of August 2009, when the telecommunications 

technology had been nearly developed, Claimant began to lose its investment in the Sat-

Connect project.  
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98.On 28 August Respondent through its agent unlawfully triggered the buyout clause to 

force Claimant out of the Sat-Connect shortly before the planned expansion to the vast 

territory of Euphonia. At this point Claimant was unlawfully deprived of its legal title to 

the investment. 

99.On 11 September, shortly after the suspension of Claimant's shares, Respondent used its 

military forces to remove Claimant's personnel, thus eventually depriving Claimant of its 

possession and enjoyment in Sat-Connect
66

. 

100.The two events, the forced buyout and the forcible removal of Claimant from Sat-

Connect sites and facilities, were part of Respondent's plan to oust Claimant from its 

investment when the required technology had been nearly completed and Claimant's 

expertise was no longer needed. It is in the very nature of conspiracy that it is unlikely to 

be proved with direct evidence
67

. However, this Tribunal is competent to analyze 

expropriatory intent not only from Respondent's acts themselves but from their 

consequences
68

. As stated by Professor Reisman and R.D. Sloane 

“Discrete acts, analyzed in isolation rather than in the context of the overall flow of events, 

may, whether legal or not in themselves, seem innocuous vis-à-vis a potential 

expropriation. […] Only in retrospect will it become evident that those acts comprised part 

of an accretion of deleterious acts and omissions, which in the aggregate expropriated the 

foreign investor's property rights”
69

. 

101.Therefore, notwithstanding the analysis concerning particular expropriatory acts 

attributable to Respondent, this Tribunal should look at what appears to be Respondent's 

plot to expropriate the Claimant’s investment as a whole. Otherwise, it will fail to see the 

forest for the trees.  

102.The main elements of Respondent's expropriatory conduct were the buyout of 

Claimant's shares (i.) and the forcible removal of Claimant from Sat-Connect project (ii.). 

i.BUYOUT OF CLAIMANT'S SHARES WAS A FRAUDULENT TOOL TO ESCAPE TREATY 

LIABILITY. 

103.Claimant’s shares were bought out by Respondent, although no evidence of the Leak 

has ever been presented and nor has any formal accusation ever been brought against 

Claimant. The annihilation of Claimant’s investment and Claimant’s expulsion by the 
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military were based solely on the self-induced disclosure to the press. Since the very basis 

of Respondent’s actions is tainted, then all expropriatory actions relying on it are as well. 

104.Respondent utilized the sham evidence for the first time when it decided to deprive 

Claimant of its shares. It decided to cover up its actions by ordering the compulsory 

buyout. As proved above
70

, in exercising this plan, Respondent manifestly violated JVA 

and the laws of Beristan. First of all, decision by Beritech-appointed directors to suspend 

Claimant’s shares was null and void and second, non Beristan-related directors were not 

even informed about the agenda of the Meeting. Respondent did all it could to achieve its 

goal, but did so in manifest disregard of the applicable laws and procedures. 

105.As a result, Beritech took over Sat-Connect and appropriated its future profits. 

Respondent did not give any valid justification for its action apart from press speculations 

built on what a government-related analyst had wished – or had been instructed – to tell the 

press. The course of events shows, however, that by invoking Clause 8 Respondent tried to 

cover up expropriation of Claimant's investment and pay derisory and ludicrous 

compensation of USD 47 million. It is then of no surprise that Respondent did not seek to 

investigate about the Leak and did not bother to wait for Claimant to respond to the 

accusations. 

ii.THE FORCIBLE REMOVAL OF CLAIMANT FROM THE SAT-CONNECT PROJECT 

CONCLUDED RESPONDENT'S PLAN TO DESTROY CLAIMANT'S INVESTMENTS. 

106.When Respondent completed the buyout, its plan was nearly finished. However, since 

the buyout provision does not provide for an automatic transfer of property, but merely 

entitles the aggrieved party to purchase the shares from the breaching party, Respondent 

needed to execute the decision compelling buyout
71

. To this end Respondent issued the 

Executive Order which constituted the basis for the military intervention
72

. CWF secured 

all the sites and facilities of the Sat-Connect and expelled Claimant's personnel. In this 

context, it must be emphasized that “prohibition or dismissal of staff”, as confirmed in the 

OECD Draft Convention
73

, falls within the definition of expropriation.  

107.What is more, the article alleging Leak was published on 12 August, while the CWF 

expelled Claimant on 11 September. It follows then that more than 20 days passed from the 
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moment Respondent gained knowledge about Claimant’s alleged unlawful activities to its 

reaction. It is hard to believe that Respondent undertook efforts allegedly to protect its 

national security that late, by that time the project could have been compromised. 

Respondent must have known about Claimant’s alleged activities compromising national 

security even before the article was published. Nevertheless it decided to do nothing about 

that fact. 

108.Actions taken by the CWF were directed to complete the plan to expel Claimant for 

arbitrary reasons. Respondent's allegations pointing to national security do not fit the 

reality. The facts show that Beritech and CWF acted as two arms of the government which 

were utilized to, step-by-step, dispossess Claimant of its investment by all means. After 

Claimant's shares had been suspended, on 28 August Beritech required Claimant to hand 

over possession of all Sat-Connect sites, facilities and equipment within 14 days. When 

some of Claimant's employees remained thereafter, the military took over possession of 

Sat-Connect sites and facilities and expelled all the personnel.
74

 

109.The very course of events shows that Claimant was the victim of conspiracy. 

Respondent through its official talked to the press about the Leak, then, on the basis of that 

press release it invoked the buyout through Beritech. Following the buyout, Claimant was 

required to hand over possession of Sat-Connect. When Claimant refused to do so, the 

possession was taken over by the military.  

110.As a result of Respondent’s actions Claimant lost all of its investment in Beristan. 

Claimant was expropriated from its shares and the contractual rights it had under JVA and 

deprived of its know-how, technology and development. Now it has nothing. It is not an 

anonymous disclosure that was the very source of Claimant’s misfortune, but Respondent’s 

conspiracy to get all for nothing. The Leak served as a pretext. 

111.For the reasons stated above, Respondent expropriated Claimant’s investment. 

 

IV.RESPONDENT HAS BREACHED ITS OBLIGATION TO AFFORD FAIR AND EQUITABLE 

TREATMENT TO CLAIMANT'S INVESTMENT. 

112.Respondent treated Claimant in manifest disregard of duties it had under the fair and 

equitable treatment standard. Respondent acted discriminatorily and arbitrary as it expelled 
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Claimant’s personnel on motives unrelated to their performance in a manner lacking 

fairness and transparency. What is more, Claimant’s legitimate expectations resulting from 

Respondent’s guarantee and JVA were breached. 

113.Art. 2(2) provides that investors of each party should be ensured with fair and 

equitable treatment.  

114.The standard is intentionally vague and thus gives “arbitrators the possibility to 

articulate the range of principles to achieve the treaty's purpose in particular disputes”
75

. 

However, there are elements of the standard which are widely recognized, which are: 

arbitrariness and discrimination (A.), investor's legitimate expectations (B.) and 

transparency (C.). The lack of good faith may aggravate the analysis under each of the 

principles
76

. The breach of any aspect of the principle gives rise to a breach of the duty to 

provide fair and equitable treatment. Respondent violated each of enumerated elements of 

the standard. 

A.ARBITRARINESS AND DISCRIMINATION. 

115.Although protection against unjustified and discriminatory treatment is granted by Art. 

2(3) BIT, it also constitutes an element of the fair and equitable treatment standard.  

116.One of the most widely recognized definitions summarizing the standard was that 

developed by the tribunal in Waste Management II:  

“[t]he minimum standard of treatment of fair and equitable treatment is infringed [...] if 

the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory and 

exposes the claimant to sectional or racial prejudice, or involves a lack of due process 

leading to an outcome which offends judicial propriety [...]”
77

. 

117.There are different types of discrimination against foreign investors that fall within the 

scope of the fair and equitable treatment. It may seem unclear whether nationality-based 

discrimination is contrary to the fair and equitable treatment standard. A number of 

tribunals viewed protection against nationality-based arbitration as pertaining to fair and 

equitable treatment standard.  

118.Recently, the Eureko tribunal found violation of fair and equitable treatment where 

Poland acted for “[p]urely arbitrary reasons linked to the interplay of Polish politics and 
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nationalistic reasons of a discriminatory character”
78

. Similarly, in Eastern Sugar, the 

tribunal found a violation of fair and equitable treatment where the state was unable to 

rationally explain its regulations
79

. Thus, the tribunal inferred that “the system was 

designed to appease local economic interests to the detriment of foreign investors”
80

. 

119.Respondent's actions were both arbitrary and discriminatory. Respondent's activities 

were arbitrary because invocation of the buyout clause and seizure of Sat-Connect sites 

and facilities as well as removal of Claimant's personnel were sudden actions without any 

rational justification. These deeds were discriminatory because all actions within the plan 

to force out Claimant were dictated by nationalistic reasons and were for the benefit of 

local economic interests. Furthermore, by replacing Claimant's personnel, Respondent 

favored local Beristani personnel
81

. 

B.LEGITIMATE EXPECTATIONS. 

120.A breach of investor's legitimate expectations constitutes a breach of fair and equitable 

treatment
82

. Tribunal in Saluka viewed it as a dominant element of the standard
83

.  

121.Legitimate expectations result from the investor's reliance on state conduct
84

. Any 

form of a state's conduct may create legitimate expectations on the part of the investor. 

Typically, it will result from written or oral representations, licenses, concessions or when 

the investor contracted with the state
85

. 

122.For example, the CMS tribunal identified fair and equitable treatment with stability 

and predictability
86

. Drawing from the treaty preamble it stated that one of the main 

objectives envisaged in fair and equitable treatment is “to maintain a stable framework for 

investments and maximum effective use of economic resources”
87

. LG&E, Enron, Sempra 
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and BG tribunals found violation of fair and equitable treatment where specific guarantees 

were abrogated
88

. 

123.Respondent violated Claimant's expectations under each of the above standards. 

Breach of fair and equitable treatment should be found because Respondent manifestly 

breached its guarantee granted to Claimant when co-signing JVA
89

. Furthermore, Claimant 

reasonably and legitimately expected that it would participate in the expansion of Sat-

Connect to Euphonia and would not be subject to arbitrary actions and regulations. 

Claimant's legitimate expectations were also violated in this regard. 

C.TRANSPARENCY. 

124.The obligation of official transparency forms part of the fair and equitable treatment 

standard.  

125.In Metalclad, the tribunal defined “transparency” stating that it includes: 

“[t]he idea that all relevant legal requirements for the purpose of initiating, completing 

and successfully operating investments made […] should be capable of being readily 

known to all affected investors of another Party.”
90

 

126.Drawing on Metaclad, tribunal in Tecmed held that investor may rely on consistency 

of the State's conduct, and may expect it to act 

„[f]ree from ambiguity and totally transparently in its relations with the foreign investor, 

so that it may know beforehand any and all rules and regulations that will govern its 

investments, as well as the goals of the relevant policies and administrative practices or 

directives, to be able to plan its investment and comply with such regulations.”
91

 

127.Contrary to these standards, Respondent decided to unilaterally and informally change 

its policy towards Claimant. Respondent decided not to inform Claimant in advance about 

its plans concerning the Leak and did not even try to disclose its policy in this regard. 

Beritech, Respondent's agent, then failed to inform one of the Board Members of Sat-

Connect of the agenda of the Meeting at which the buyout was to be approved. Then, 

contrary to its commitments it decided to buy out Claimant's shares. On top of that, 

Respondent, with no prior notice, passed an Executive Order on the basis of which it 

expelled Claimant from the Sat-Connect project. 
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128.For all the reasons stated above, Respondent has breached its duty to provide fair and 

equitable treatment. 

D.RESPONDENT FAILED TO PROVIDE FULL PROTECTION AND SECURITY TO CLAIMANT'S 

INVESTMENT. 

129. Respondent did not protect Claimant’s investment from interference. Quite to the 

contrary, Claimant’s investment was touched and destroyed when Respondent decided to 

exercise its new policy. Instead of protecting, it was the source of harm. 

130.Art. 2(2) BIT provides for treatment of investments “in accordance with customary 

international law, including [...] full protection and security”. 

131.The state's responsibility may be also invoked in case of failure of the state to protect 

investor against actions undertaken by a third party
92

. In the present case, the standard was 

violated by Beristan acting through its organs and its agents
93

. However, even if the 

Tribunal found that some actions were not attributable to Respondent, it does not affect the 

scope of its liability. 

132.Full protection and security encompasses various forms of protection. It shields 

investors against physical, legal
 
as well as economic harm. 

133.The duty to provide protection from physical harm is well established in investment 

arbitration
94

. For example, in Wena Hotels Egypt violated its obligation to provide full 

protection and security when an investment was seized by the personnel of a state entity 

and its staff was expelled. For the tribunal it was enough that Egypt, being aware of the 

planned seizure, did not undertake actions to protect the investor
95

.  

134.Here, Respondent, instead of protecting Claimant from seizure, passed the Executive 

Order to seize the Sat-Connect project's sites and facilities and evicted Claimant ordering 

its personnel to leave. 
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135.Standard of full protection and security is not limited to physical protection but also 

requires protection from legal interferences
96

. Thus, infringement of investor's rights falls 

within the scope of full protection and security. Accordingly, the CME tribunal found that: 

“The host State is obligated to ensure that neither by amendment of its laws nor by actions 

of its administrative bodies is the agreed and approved security and protection of the 

foreign investor’s investment withdrawn or devalued.” 

136. CME tribunal's approach was reinforced by the award in Saluka. The latter tribunal 

held that the state “[s]hould not be permitted to invoke its own legislation to detract from 

any such obligation [to ensure full enjoyment of protection and security by all necessary 

means]”
97

. 

137.In the present case, the buyout of Claimant's shares, which may be treated as means of 

exercising public power by Respondent, resulted in legal destruction of Claimant's 

investment. In any event, Respondent is liable under Art. 2(2) BIT as by issuance of the 

Executive Order Claimant was denied any protection and effectively barred from enjoying 

it investment. Actions undertaken by the CWF, part of Respondent's military, completed 

destruction of Claimant's investment. 

138.Finally, investors are protected against economic harm
98

. The Azurix tribunal held that 

full protection and security extends “beyond physical security”
99

. The reasoning of the 

tribunal was based on the assumption that “[t]he stability afforded by a secure investment 

environment is as important [as physical protection] from an investor's point of view”.  

139.Here, Respondent infringed its duty to provide economic protection by illegally 

invoking the buyout provision of JVA and then expelling Claimant from the Sat-Connect 

sites and facilities. As a result, Claimant suffered substantial economic harm as it was 

deprived of current and future benefits of the project. 

140.For all the above reasons, Respondent has failed to provide full protection and security 

to Claimant's investment. 
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V.RESPONDENT IS NOT ENTITLED TO RELY ON ART. 9 BIT. 

141.In order to avoid liability for breaching the BIT, Respondent alleged that its actions 

were justified on national security grounds, under Art. 9 BIT
100

. The Tribunal should reject 

this argument as there were no grounds for the application of the said provision of the BIT. 

Firstly, the occurrence of the Leak was not substantiated (A.). Secondly, Leak could not 

have implicated Respondent's national security (B.). In consequence, Respondent did not 

invoke Art. 9 in good faith (C.).  

A.THE ALLEGATIONS REGARDING THE LEAK HAVE NOT BEEN SUBSTANTIATED. 

142.According to Art. 9 BIT:  

“Nothing in this Treaty shall be construed to: (...) 2. to preclude a Party from applying 

measures that it considers necessary (...) for the protection of its own essential security 

interest.” 

143.The analysis of the facts of the case proves, that there was no threat to Respondent’s 

“essential security interest”, as the latter was the only source of allegations regarding the 

Leak (i.), and moreover, its actions did not correspond with them (ii.). .  

i.RESPONDENT WAS THE ONLY SOURCE OF THE ALLEGATIONS. 

144.First of all, the allegations regarding the Leak are based solely on Respondent's own 

submissions. It is uncontested that the only source of information regarding the Leak was 

in The Beristan Times article
101

. Due to the severe consequences of this publication, 

Claimant is obliged to comment on its content. 

145.One detail that needs to be highlighted is that the information on the Leak was 

provided by “a government defense analyst”
102

, who “indicated that there have been 

leaks...”
103

. The only information available about this person is that it was a “highly placed 

Beristan Government official”
104

. The source of serious allegations against the Claimant, is 

thus absolutely anonymous – both with regard to its individual identity and to its position 

within the Beristani Government.  
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146.The second thing to note about these allegations is that they were provided “off the 

record”
105

. Consequently, they cannot be considered as official information from 

Respondent. It is also unknown whether the analyst acted on its own, or was instructed to 

disclose the allegations. What is clear is that the Leak was denied both by Claimant and by 

the Government of Opulentia 
106

. The allegations are thus of doubtful credibility, and are 

additionally contested. 

147.Questions arise as to the reasons for revealing the allegations in such a way. In 

Claimant's opinion, the form of the discussed disclosure indicates that it was intended to 

constitute a pretext for the later actions against the investment, and as such it was the first 

step of Respondent's plot against Claimant. In any case, unofficial and unverified 

information from an anonymous source cannot be regarded as proving a threat to the 

national security of Respondent. 

148.These conclusions are particularly important, as Respondent did not present any other 

evidence on the Leak. Furthermore, more than a year after the discussed publication, there 

are no official decisions or formal accusations regarding this issue. The grounds for issuing 

the Executive Order which called for forcible removal of Claimant’s personnel are also 

unknown. 

149.In summary, the reliability of the source of allegations is more than doubtful, and there 

is no other evidence to support them. This Tribunal should not accept evidence of such, 

euphemistically speaking, limited credibility but rather declare that Respondent failed to 

satisfy the burden of proof. It is striking, that a State claiming national security concerns is 

not able to substantiate them adequately. However, it is perfectly understandable in the 

present case, as Respondent attempted to prove something which was not.  

ii.RESPONDENT’S ACTIONS DID NOT CORRESPOND WITH ITS ALLEGATIONS.  

150.Furthermore, Claimant's denial of the Leak is supported by the assessment of 

Respondent's own actions after the article was published. It was almost a month later, on 

September 11, 2009, when the CWF removed the Claimant’s personnel from the project 

sites and facilities
107

. According to Respondent, such measure was justified on security 

grounds as the Sat-Connect project was compromised due to the Leak. However, the lapse 

of time between the publication and the intervention of CWF clearly contradicts this 
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justification. If the project was already compromised, why Respondent waited another 

month and allowed for possible further leaks?  

151.The presented inconsistency between the grounds for the forcible removal presented 

by Respondent, and the time of its execution should lead the Tribunal to the conclusion 

that the there was no real threat to national security of Respondent and that the justification 

was invented for the needs of these proceedings. 

152.Furthermore, the removal of Claimant's personnel took place on the exact date when 

the time period set by Beritech for Claimant to hand over possession of Sat-Connect 

project sites elapsed
108

. It cannot be regarded a mere coincidence. To the contrary, and as 

argued above, the intervention of the CWF was the second element of Respondent's plot 

against Claimant.. 

153.In sum, Claimant submits that the allegations regarding the Leak have not been 

substantiated by Respondent.. The timing of the forcible removal indicates that it was not 

intended to protect Respondent's national security. These circumstances raise serious 

doubts as to the actual occurrence of the Leak, and indicate that it was rather a pretext for 

expropriation of Claimant's investment. 

B.NO LEAK FROM SAT-CONNECT COULD HAVE THREATENED RESPONDENT’S “ESSENTIAL 

SECURITY”. 

154.Without prejudice to the arguments presented above, Claimant submits that the Leak 

from the project could not have implicated the security of Respondent. Firstly, the system 

was not designed for military use (i.), and secondly, it was not yet functioning (ii.). 

i.THE SAT-CONNECT PROJECT WAS NOT DEVELOPED SPECIFICALLY FOR MILITARY USE.  

155.It needs emphasizing that the Sat-Connect project was supposed to be used for both 

civilian and military purposes
109

. Even though several segments of the Beristani army were 

indeed to use the system
110

, there was no particular “proportion” of it developed for 

them
111

. It is clear, that Respondent decided on its own to use the Sat-Connect system, 

accessible not only in Beristan, but also in other countries of the region
112

, in some 

segments of its army. The benefits and risks of this solution must have been assessed, an 
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interference that is substantiated by the fact that not all of Respondent’s armed forces were 

to use the system. It all proves that Sat-Connect technology, shared with civilian users 

from Beristan and abroad, cannot be considered directly related to Respondent's national 

security.  

156.In light of the above, Claimant submits that no Leak from the Sat-Connect could have 

threatened Respondent's national security. True, any and all unauthorized access to the 

system could hypothetically affect the security of the information transferred by its users. 

Nonetheless, the mere fact that the system was to be used by some segments of its army 

does not entitle Respondent to contend that the Leak “directly implicated its national 

security”  

ii.THE SYSTEM WAS NOT YET FUNCTIONING.  

157.Moreover, Respondent failed to admit that the Sat-Connect system was not yet 

functioning at the time Respondent adopted the aforementioned measures. Consequently, 

any security threat was only hypothetical. According to The Beristan Times, the system 

was “likely to supply the military in coming years”, whereas due to the Leak “questions 

have been raised about the suitability of the system for the military purposes”
113

. Two 

conclusions can be drawn from these quotations: Firstly, there could have been no threat to 

Respondent's national security, if the system was not yet introduced in its army. Secondly, 

if security concerns were raised at that stage, Respondent was in a position to avoid any 

risks simply resiling from its decision committing the system to use by its army.  

158.Claimant submits on these grounds that at the moment that the Leak was supposed to 

take place it could not have affected Respondent's national security. .  

C.ART. 9 BIT WAS NOT INVOKED BY RESPONDENT IN GOOD FAITH. 

159.Having established on the basis of the facts of the case that the Leak was not proved 

and that additionally it could not threaten the security of Beristan, Claimant submits that 

Art. 9 BIT is not applicable to Respondent's actions. This Tribunal should consider 

whether Respondent invoked the said provision in good faith (i.), and that the result of 

such a review must be negative (ii.).  
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i.THE SELF-JUDGING NATURE OF ART. 9 BIT DOES NOT PREVENT A GOOD FAITH REVIEW.  

160.Under Art. 9 BIT the State is entitled to adopt “measures it considers necessary” to 

protect its “essential security interest”. The wording of this provision, which is decisive 

when assessing the scope of such clauses
114

, indicates that Art. 9 BIT has a “self-judging” 

nature. It means that it is: 

“to the discretion of the Contracting Parties to determine when there is a threat to their 

national security and how to react to it with regards to the measures that the State may 

adopt in case of a threat to its security”
115

.  

161.However, it is commonly accepted that the “self-judging” nature of the clause does not 

prevent the arbitral Tribunal from conducting a “good faith review”, based on Art. 26 of 

the Vienna Convention, which requires the State to carry out their commitments in good 

faith
116

. In this context, it was suggested that: 

“the good faith principle should include two elements: firstly, whether the State has 

engaged in honest and fair dealing, and secondly, whether there is a rational basis for the 

assertion of the national security exception”
117

.  

162.What is more, one tribunal went as far as to declare that:  

“the good faith review is not significantly different from a substantive analysis as to 

whether the state has complied with the requirements of the exception”
118

. 

163.Even considering this last approach too far reaching, it is an established interpretation 

that: 

“for a national security exception to be invoked in good faith, the question a tribunal must 

ask is whether a reasonable person in the State’s position could have concluded that there 

was a threat to national security sufficient to justify the measures taken”
119

. 

164.Accordingly, this Tribunal is entitled to conduct a “good faith review” of the 

invocation of Art. 9 BIT. 

ii.ART. 9 BIT WAS NOT INVOKED IN GOOD FAITH.  

165.In result, this Tribunal should declare that Respondent did not invoke Art. 9 BIT in 

good faith, as there was no threat to its “essential security interest” in the present case and 

thus no reasonable ground to invoke the discussed provision. Respondent’s contentions 
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regarding national security concerns were addressed in detail above, with the conclusion 

that this Tribunal should reject them as unsubstantiated on the facts of the case.  

166.The argument that an “essential security interest was not at stake in the case at hand is 

further substantiated by the opinions of Tribunals that have already dealt with this issue..  

167.The first thing to note is that the BIT, just like the Treaty between Argentina and 

U.S.A “does not define what is to be understood by essential security interest”
120

. 

According to a Tribunal deciding upon the mentioned Treaty, the indicated absence of any 

criteria or guidance makes it necessary: 

“to rely on the requirements of state of necessity under customary international law (...) in 

connection with their expression in Article 25 of the Articles on State Responsibility”
121

. 

168.Another Tribunal came to a similar conclusion, deciding that in this regard: 

“Treaty provision is inseparable from the customary law standard insofar as the definition 

of necessity and the conditions for its operation are concerned”
122

. 

169.At this point Claimant wishes to make clear that it does not want to confuse the BIT 

provision of Art. 9 with the doctrine of necessity. The purpose of these references is to 

introduce the following remarks on what amounts to a threat to national security which is a 

common to both defenses. 

170.It has been decided for instance, that the threat to a State's security should be “serious 

and imminent”
123

. One prominent scholar presented an opinion that:  

“the danger must be established objectively and not only deemed possible. It must be 

imminent in the sense that it will soon occur.”
124

 

171.It is emphasized that a “a serious threat against the existence of the State”
125

, or in 

other words: “a danger seriously compromising its internal or external situation”
126

 is 

required for the State to be entitled to rely on the national security exception. 

172.In light of the characteristics of “essential security interest” quoted above, it is crystal 

clear that there were no such, nor comparable grounds for the invocation of Art. 9 BIT 
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under the circumstances of the case at hand. The facts presented above indicate that there 

was no “serious”, “imminent”, and especially no “objectively established” threat to 

Respondents security. The information on the Leak was never substantiated, but 

nonetheless Respondent gained full control over the project. To this point, it has been 

commented that: 

“Where evidence exists that a state uses the exception just as a pretext for ulterior 

economic motives, or where the connection between measures taken and national security 

is so spurious as to clearly breach the good faith requirement, a tribunal would be 

competent to determine that the (…)clause was not invoked in good faith.”
127

   

173.Adopting this sound reasoning, this Tribunal should find that the allegations against 

Claimant were merely a pretext for further actions of Respondent, and not even a good 

one. Art. 9 BIT was thus invoked without a plausible reason and contrary to the 

requirement of good faith.  

174.In conclusion, Claimant requests the Tribunal to declare that Respondent is not entitled 

to rely on Art. 9 BIT. 

 

PART THREE: PRAYER FOR RELIEF 

 

175.In the light of all the above submissions, Claimant respectfully asks the Tribunal to 

find that: 

(1) The Tribunal has jurisdiction over the present dispute; 

(2) Respondent materially breached JVA; 

(3) Respondent violated its obligations arising under Articles 2, 4 and 10 BIT; 

(4) Respondent is not entitled to rely on Art. 9 BIT. 

Respectfully submitted on 19 September 2010 

by 

SPENDER 

on behalf of 

TELEVATIVE INC. 
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