
Team Ago, Memorial for Claimant 

 

 

 

 

1 

Foreign Direct Investment International Moot Competition  

November 2011 

King's College London 

 

Freedonia Petroleum LLC,  

Claimant  

 

v.  

 

The Republic of Sylvania,  

Respondent  

 

MEMORIAL FOR CLAIMANT  

Respectfully Submitted,  

Team Ago 



Team Ago, Memorial for Claimant 

 

 

 

 

2 

TABLE OF CONTENTS 

I. LIST OF ABBREVIATIONS ............................................................................................ 5 

II. LIST OF AUTHORITIES.................................................................................................. 6 

III. LIST OF LEGAL SOURCES ............................................................................................ 8 

IV. STATEMENT OF FACTS .............................................................................................. 17 

 

PART ONE: JURISDICTION ................................................................................................. 20 

I. CLAIMANT HAS JURISDICTION UNDER THE BIT ........................................... 20 

A. The requirements of ratione voluntatis jurisdiction are present ................................. 20 

B. The requirements of ratione materiae jurisdiction are present ................................... 21 

1. FP owns directly FPS and indirectly FPS‟s assets ................................................... 21 

2. FP Investment satisfies characteristics of an investment ......................................... 22 

i. FP Investment satisfies commitment of capital or other resources requirement ............................. 22 

ii. FP Investment satisfies the expectation of gain or profit requirement ....................................... 23 

iii. FP Investment satisfies the assumption of risks requirement ..................................................... 23 

3. FP Investment is in conformity with the laws and regulations ................................ 24 

4. FP‟s Investment has been authorized ....................................................................... 26 

C. The requirement of ratione personae jurisdiction are present .................................... 27 

1. FP satisfies the incorporation test ............................................................................ 28 

2. FP does not pursue sovereign activities ................................................................... 28 

II. FORK-IN-THE-ROAD PROVISION DOES NOT BAR JURISDICTION ............ 31 

A. Triple test of fork-in-the-road provision application is not satisfied ........................... 31 

1. There is No Identity of Parties ................................................................................. 32 

2. There is No Identity of Objects ................................................................................ 32 

3. There is No Identity of Causes of Action ................................................................ 33 

B. FPS suit was not a voluntary Suit ................................................................................ 34 

C. Declaratory relief sought in the Sylvanian Courts does not bar jurisdiction .............. 34 

1. The arbitration procedures shall be declined to stay ................................................ 35 

2. Alternatively, violation of contractual undertakings by Sylvania constitutes a 

breach of an BIT .............................................................................................................. 35 

D. Previously agreed procedures does not bar jurisdiction ............................................. 37 

III. ACTIONS OF THE NPCS ARE ATTRIBUTABLE TO SYLVANIA ..................... 39 



Team Ago, Memorial for Claimant 

 

 

 

 

3 

IV. CSE SHALL NOT BE ALLOWED TO PARTICIPATE IN THE DISPUTE 

SETTLEMENT PROCEDURE ............................................................................................ 40 

V. THE COUNTERCALIM IS UNFOUNDED AND IN BREACH OF THE BIT ...... 43 

A. FP is not a proper respondent for the counterclaim in this forum .............................. 43 

B. Public law may not be extraterritorially enforced ....................................................... 43 

C. Contractual claims by Respondent could not be pursued ............................................ 44 

VI. SYLVANIA HAS EXPROPRIATED FP’S PROPERTY AND BREACHED 

ARTICLE 4 OF THE BIT .................................................................................................... 46 

A. The control of oil premises and FPS’s license agreement qualify as investor property 

under Article 1(2)(a) of the BIT ........................................................................................... 46 

B. Sylvania has expropriated the Claimant’s investment ................................................. 46 

1. Sylvania‟s seizure of the premises of the oil wells and its suspension of FPS‟s 

license amount to direct expropriation under Article 4.2 of the BIT ............................... 46 

2. Alternatively, Sylvania‟s seizure of the premises of the oil wells and its suspension 

of FP‟s license amount to indirect expropriation and is still a violation of Article 4.2 of 

the BIT. ............................................................................................................................ 47 

i. Sylvania‟s economic impact with FPS‟s property rights was substantial ............. 47 

ii. Sylvania‟s seizure was of sufficient duration to render it expropriatory ........... 48 

C. Sylvania’s expropriation is illegal ............................................................................... 49 

1. There was no public purpose or national interest to justify the expropriation......... 49 

2. Alternatively, Sylvania has failed to pay the necessary compensation ................... 50 

VII. SYLVANIA BREACHED THE FET PROVISION IN ARTICLE 2 OF THE BIT 51 

A. Sylvania has treated Claimant arbitrarily in allowing NPCS to take over the oil 

premises and suspending its license and so violated fair and equitable treatment under 

Article 2(2) of the BIT .......................................................................................................... 51 

B. Sylvania's retrospective elimination of the SD75 million cap on liability and 

expansion of the definition of damages materially breached Claimants’ legitimate 

expectations under Article 2(2) of the BIT ........................................................................... 52 

C. Sylvania materially breached Claimant’s legitimate expectations under Article 2(2) of 

the BIT by leaking a confidential report to “La Reforma” ................................................. 54 

VIII.RESPONDENT HAS OTHERWISE BREACHED THE UMBRELLA CLAUSE 

IN ARTICLE 10 OF THE BIT ............................................................................................. 56 

A. Respondent has breached Article 10 of the BIT by altering the OPA ......................... 56 

B. Respondent has breached the umbrella clause in Article 10 of the BIT by interfering 

with Claimant’s property ..................................................................................................... 57 



Team Ago, Memorial for Claimant 

 

 

 

 

4 

IX. SYLVANIA IS NOT ENTITLED TO RELY ON THE ESSENTIAL SECURITY 

CLAUSE TO EXCLUDE ITSELF FROM THE APPLICATION OF ANY OF THE 

OTHER PROVISIONS IN THE BIT .................................................................................. 58 

A. Article 9 is not a self-judging provision ....................................................................... 58 

1. The lack of an explicit declaration prevents Article 9 from being self-judging ...... 58 

2. In any event, self-judging provisions are invalid in international law ..................... 59 

B. There was no state of necessity required by Article 9 ................................................. 60 

1. There was no grave or imminent peril ..................................................................... 61 

2. The measure adopted by Sylvania was not the only way to safeguard its interests . 61 

3. Sylvania itself has contributed to the situation of necessity .................................... 62 

C. Even if essential security was a self-judging provision, its application is still subject 

to the principle of good faith ................................................................................................ 62 

D. Sylvania has not invoked essential security in good faith ............................................ 63 

1. Sylvania was influenced by irrelevant factors ......................................................... 63 

2. Sylvania‟s evocation of its essential security was unwarranted by the factual 

situation ............................................................................................................................ 64 

E. Sylvania cannot rely on its conflicting international obligations to evoke essential 

security ................................................................................................................................. 64 

X. PRAYER OF RELIEF .................................................................................................. 66 

 



Team Ago, Memorial for Claimant 

 

 

 

 

5 

 LIST OF ABBREVIATIONS I.

 

Agreement or Investment agreement Medanos License Agreement 

Art. Article 

BIT Bilateral Investment Treaty 

CSE Clean Sylvanian Environment 

FET Fair and equitable treatment 

FP Freedonia Petroleum LLC 

FPS Freedonia Petroleum S.A. 

ICC International Chamber of Commerce 

ICJ International Court of Justice 

ICSID International Centre of Settlement of 

Investment Disputes 

ILC International Law Commission 

NPM Non precluded measures 

NPCS National Petroleum Company of Sylvania 

OPA Oil Pollution Act 

Investment Dispute As referred in Article 11(1) of the BIT 

Investor As referred in Article 1(1) of the BIT 

Investment As referred in Article 1(1) of the BIT 



Team Ago, Memorial for Claimant 

 

 

 

 

6 

 LIST OF AUTHORITIES II.

 

BOOKS 

  

Cheng Cheng B., General Principles of Law as Applied by International 

Courts and Tribunals, Grotius Publications, Cambridge, 1987. 

Dolzer (2008) Rudolf Dolzer and Christoph Schreuer, Principles of 

International Investment Law, Oxford University Press, 2008. 

Dolzer (2002) Rudolph Dolzer, Indirect Expropriations: New Developments, 11 

N.Y.U. Envtl. L. J. 64, 78, 2002. 

McLachlan C. McLachlan, L Shore, M. Weiniger, International Investment 

Arbitration, Oxford: Oxford University Press, 2010. 

 

Sornarajah M. Sornarajah, The International Law on Foreign Investment, 

Cambridge: Cambridge University Press, 2004. 

Vandevelde K. J. Vandevelde, Bilateral Investment Treaties: History, Policy, 

and Interpretation (Oxford: Oxford University Press, 2010); 

 

ARTICLES  

  

Briese Briese, Robyn; Schill, Stephan, Djibouti v France: Self-Judging 

Clauses before the International Court of Justice, Melbourne 



Team Ago, Memorial for Claimant 

 

 

 

 

7 

Journal of International Law 10(1), 2009, p. 308. 

Burke-White  Investment Protection in Extraordinary Times: The Interpretation 

and Application. 

Greenberg Simon Greenberg, José Ricardo Feris, Christian Albanesi, 

Consolidation, Joinder, Cross-Claims, Multiparty and 

Multicontract Arbitration: Recent ICC Experience, 2010: Dossier 

of the ICC Institute of World Business Law: Multiparty 

Arbitration. 

Leeks Leeks, Annie. (2007, March 22). The relationship between 

bilateral investment treaty arbitration and the Wider Corpus of 

International Law: the ICSID approach The Free Library. (2007).  

University of Toronto Faculty of Law Review, Mar 22, 2007. 

Schreuer C. Schreuer, Travelling the BIT Route: of Waiting Periods, 

Umbrella Clauses and Forks in the Road JWIT 2004, Vol. 5 No. 2 

Smutny Abby Cohen Smutny, Kristen M. Young, Confidentiality in 

Relation to States, 2009: Special Supplement 2009: Confidentiality 

in Arbitration: Commentaries on Rules, Statutes, Case Law and 

Practice. 

Woodhouse The Principle of Retroactivity in International Law, Transactions 

of the Grotius Society Vol. 41, Problems of Public and Private 

International Law, Transactions for the Year 1955. 

 



Team Ago, Memorial for Claimant 

 

 

 

 

8 

 LIST OF LEGAL SOURCES III.

 

ARBITRAL AND JUDICIAL DECISIONS 

  

Aguas del Tunari 

(Jurisdiction) 

Aguas del Tunari S.A. v. Republic of Bolivia, ICSID Case No. 

ARB/02/3 (Netherlands/Bolivia BIT). Decision on Respondent's 

Objections to Jurisdiction, 21 October 2005. 

American 

Manufacturing 

American Manufacturing and Trading, Inc. v. Zaire, ICSID Case 

No. ARB/93/1 (United States/Zaire BIT), Award, 21 February 

1997. 

ADC ADC Affiliate Limited and ADC & ADMC Management Limited 

v. Republic of Hungary, ICSID Case No. ARB/03/16 

(Cyprus/Hungary BIT). Award, 2 October 2006. 

ADC Affiliate ADC Affiliate Limited and ADC & ADMC Management Limited 

v. Republic of Hungary, ICSID Case No. ARB/03/16 

(Cyprus/Hungary BIT). Award, 2 October 2006. 

AGIP AGIP Company v People‟s Republic of the Congo, Award, 30 

November 1979 (1982) 21 ILM 1982. 

Aguas Argentinas Aguas Argentinas et al v. Argentine Republic, ICSID Case No. 

ARB/03/19, Order in Response to a Petition for Transparency and 

Participation as Amicus Curiae, 19 May 2005. 

Amco Amco Asia Corp. et al. v Indonesia, ICSID CaseNo. ARB/81/1, 

Decision on Jurisdiction, 25 September 1983. 



Team Ago, Memorial for Claimant 

 

 

 

 

9 

Amto Limited Liability Company Amto v. Ukraine, SCC Case No. 

080/2005 (ECT). Final Award, 26 March 2008. 

Azurix (Jurisdiction) Azurix v. Argentine Republic, ICSID Case No. ARB/01/12 

(United States/Argentina BIT). Decision on Jurisdiction, 8 

December 2003. 

Bayindir 

(Jurisdiction) 

Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic 

Republic of Pakistan, ICSID Case No. ARB/03/29 

(Turkey/Pakistan BIT). Decision on Jurisdiction, 14 November 

2005. 

British Petroleum British Petroleum v. Libyan Arab Republic,  53 ILR 297,Award, 

10 October 1973 

Champion 

(Jurisdiction) 

Champion Trading Company, Ameritrade International, Inc., 

James T. Wahba, John B. Wahba, Timothy T. Wahba v. Egypt, 

ICSID Case No. ARB/02/9 (United States/Egypt BIT). Decision 

on Jurisdiction, 21 October 2003 . 

CMS CMS Gas Transmission Company v. The Argentine Republic, 

ICSID Case No. ARB/01/8 (US/Argentina BIT). Award, 12 May 

2005. 

CMS (Jurisdiction) CMS Gas Transmission Company v. The Argentine Republic, 

ICSID Case No. ARB/01/8 (US/Argentina BIT). Decision on 

Jurisdiction, 17 July 2003. 

Computer Sciences 

Corporation 

Computer Sciences Corporation and The Government of the 

Islamic Republic of Iran, et al., Award No. 221-65-1, April 16, 

1986, 10 Iran-U.S. C.T.R. 269 

Continental Continental Casualty Company v. Argentina, ICSID Case No. 



Team Ago, Memorial for Claimant 

 

 

 

 

10 

Casualty ARB/03/9 (US/Argentina BIT). Award, 5 September 2008. 

Continental 

Casualty 

(Jurisdiction) 

Continental Casualty Company v. Argentina, ICSID Case No. 

ARB/03/9 (US/Argentina BIT). Decision on Jurisdiction, 22 

February 2006. 

Desert Line Desert Line Projects LLC v. Yemen, ICSID Case No. ARB/05/17 

(Oman/Yemen BIT). Award, 6 February 2008. 

Djibouti v. France Djibouti v. France, Certain Questions of Mutual Assistance in 

Criminal Matters, ICJ, Judgment 4, 2008 

El Paso El Paso Energy International Company v. The Argentine 

Republic, ICSID Case No. ARB/03/15 (US/Argentina BIT). 

Award, 2 June 2009. 

Enron Enron Corporation and Ponderosa Assets, L.P. v. Argentine 

Republic, ICSID Case No. ARB/01/3 (United States/Argentina 

BIT). Award, 22 May 2007. 

Enron (Jurisdiction) Enron Corporation and Ponderosa Assets, L.P. v. Argentine 

Republic, ICSID Case No. ARB/01/3 (United States/Argentina 

BIT). Decision on Jurisdiction, 14 January 2004. 

Eureko 

(Jurisdiction) 

Eureko B.V. v. The Slovak Republic, PCA Case No. 2008-13, 

UNCITRAL (Netherlands/Czech and Slovak Republic BIT). 

Award on Jurisdiction, Arbitrability and Suspension, 26 October 

2010. 

F-W Oil F-W Oil Interests, Inc. v. Republic of Trinidad and Tobago, 

ICSID Case No. ARB/01/14 (US/Trinidad and Tobago BIT). 

Award, 3 March 2006. 

Fedax (Jurisdiction) Fedax N.V. v. Venezuela, ICSID Case No. ARB/96/3 (The 



Team Ago, Memorial for Claimant 

 

 

 

 

11 

Netherlands/Venezuela BIT). Award on Jurisdiction, 11 July 

1997. 

Fraport Fraport AG Frankfurt Airport Services Worldwide v. Philippines, 

ICSID Case No. ARB/03/25 (Germany/Philippines BIT). Award, 

16 August 2007. 

G     ovo-

Nagymaros Project 

Gab  kovo-Nagymaros Project Judgment, ICJ Reports 1997, p. 

79 

Genin Genin and others v. Estonia, ICSID Case No. ARB/99/2 (United 

States/Estonia BIT). Award, 25 June 2001. 

Glamis Glamis Gold, Ltd. v. The United States of America, UNCITRAL 

(NAFTA). Award, 8 June 2009. 

Inceysa Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID 

Case No. ARB/03/26 (Spain/El Salvador BIT). Award, 2 August 

2006. 

Joy Mining 

(Jurisdiction) 

Joy Mining Machinery Limited v. Egypt, ICSID Case No. 

ARB/03/11 (United Kingdom/Egypt BIT). Award on Jurisdiction, 

6 August 2004. 

Klockner Kl ckner Industrie-Anlagen GmbH and others v United Republic 

of Cameroon and Soci t  Camerounaise des Engrais, No. 

ARB/81/2, Award, 21 October 1983.  

Lanco (Jurisdiction) Lanco International Inc. v. Argentina, ICSID Case No. ARB/97/6 

(United States/Argentina BIT). Decision on Jurisdiction, 8 

December 1998. 

Lauder Lauder v. Czech Republic, UNCITRAL (United States/Czech 

Republic BIT). Award (Final), 3 September 2001. 



Team Ago, Memorial for Claimant 

 

 

 

 

12 

LESI L.E.S.I. S.p.A. et ASTALDI S.p.A. v. Algeria, ICSID Case No. 

ARB/05/3 (Italy/Algeria BIT). Award, 12 November 2008. 

LG & E v. 

Argentina 

LG&E v. Argentina, ICSID Case No. ARB/02/1 (United 

States/Argentina BIT). Award, 25 July 2007. 

LG&E (Jurisdiction) LG&E v. Argentina, ICSID Case No. ARB/02/1 (United 

States/Argentina BIT). Decision on Jurisdiction, 30 April 2004. 

Maffezini 

(Jurisdiction) 

Maffezini v. Spain, ICSID Case No. ARB/97/7 (Argentina/Spain 

BIT). Award on Jurisdiction, 25 January 2000. 

Metalclad Metalclad Corporation v. Mexico, ICSID Case No. 

ARB(AF)/97/1 (NAFTA). Award, 30 August 2000. 

MHS (Jurisdiction) Malaysian Historical Salvors, SDN, BHD v. Malaysia, ICSID 

Case No. ARB/05/10 (UK/Malaysia BIT). Decision on 

Jurisdiction, 17 May 2007. 

Mondev Mondev International Ltd. v. United States of America, ICSID 

Case No. ARB(AF)/99/2 (NAFTA). Award, 11 October 2002 

MTD Equity SDN MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Chile, ICSID Case 

No. ARB/01/7 (Malaysia/Chile BIT). Award, 25 May 2004. 

Myers S.D. Myers, Inc. v. Canada, UNCITRAL (NAFTA). First Partial 

Award, 13 November 2000. 

Nicaragua Military and Paramilitary Activities in and against Nicaragua, 

Judgment (Jurisdiction and Admissibility), 1984 ICJ Reports 392 

Noble Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11 

(US/Romania BIT). Award, 12 October 2005. 

Norwegian Loans Certain Norwegian Loans Case (France v. Norway), ICJ Reports 



Team Ago, Memorial for Claimant 

 

 

 

 

13 

1957 

Nuclear Tests Nuclear Tests Case (Australia v. France), 1974 ICJ Reports 253 

Occidental Occidental Petroleum Corporation and Occidental Exploration 

and Production Company v. Ecuador, ICSID Case No ARB/06/11 

(US/Ecuador BIT). Decision on Jurisdiction, 9 September 2008. 

Occidental 

Exploration 

Occidental Exploration and Production Company v. The Republic 

of Ecuador, LCIA Case No. UN3467 (US/Ecuador BIT). Final 

Award, 1 July 2004. 

Paushok 

(Jurisdiction) 

Sergei Paushok, CJSC Golden East Company and CJSC 

Vostokneftegaz Company v. Mongolia, UNCITRAL 

(Russia/Mongolia BIT). Award on Jurisdiction and Liability, 28 

April 2011. 

Plama (Jurisdiction) Plama Consortium Limited v. Bulgaria, ICSID Case No. 

ARB/03/24 (ECT). Decision on Jurisdiction, 8 February 2005. 

PSEG (Jurisdiction) PSEG Global, Inc., The North American Coal Corporation, and 

Konya Ingin Electrik Uretim ve Ticaret Limited Sirketi v. 

Turkey, ICSID Case No. ARB/02/5 (United States/Turkey BIT). 

Decision on Jurisdiction, 4 June 2004. 

Revere Copper Revere Copper & Brass, Inc. v. Overseas Private Investment 

Corporation (OPIC), [1978] 56 I.L.R 

RFCC (Jurisdiction) Consortium R.F.C.C. v. Kingdom of Morocco, ICSID Case No. 

ARB/00/6 (Italy/Morocco BIT). Jurisdiction, 16 July 2001. 

Rompetrol The Rompetrol Group N.V. v. Romania, ICSID Case No. 

ARB/06/3 (Netherlands/Romania BIT). Decision on 

Respondent‟s Preliminary Objections on Jurisdiction and 



Team Ago, Memorial for Claimant 

 

 

 

 

14 

Admissibility, 18 April 2008. 

Saipem 

(Jurisdiction) 

Saipem S.p.A. v. The People's Republic of Bangladesh, ICSID 

Case No. ARB/05/07 (Bangladesh/Italy BIT). Decision on 

Jurisdiction and Recommendation on Provisional Measures, 21 

March 2007. 

Salini (Jurisdiction) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Morocco, ICSID 

Case No. ARB/00/4 (Italy/Morocco BIT). Jurisdiction, 23 July 

2001. 

Salini v. Jordan Salini Costruttori S.p.A. and Italstrade S.p.A. v. Jordan, ICSID 

Case No. ARB/02/13 (Italy/Jordan BIT). Decision on 

Jurisdiction, 9 November 2004. 

Saluka Saluka Investments BV (The Netherlands) v. The Czech 

Republic, UNCITRAL, (Dutch/Czech BIT). Partial Award, 17 

March 2006. 

Santa Elena Compa  a de Desarrollo de Santa Elena S.A. v. Costa Rica, 

ICSID Case No. ARB/96/1, Award on the Merits, 17 February 

2000. 

Sempra Sempra Energy International v. The Argentine Republic, ICSID 

Case No. ARB/02/16 (US/Argentina BIT). Award, 28 September 

2007. 

Sempra 

(Jurisdiction) 

Sempra Energy International v. The Argentine Republic, ICSID 

Case No. ARB/02/16 (US/Argentina BIT). Decision on 

Objections to Jurisdiction, 11 May 2005. 

SGS v. Pakistan 

(Jurisdiction) 

SGS Société Générale de Surveillance S.A. v. Islamic Republic of 

Pakistan, ICSID Case No. ARB/01/13 (Swiss 

Confederation/Pakistan BIT). Jurisdiction, 6 August 2003. 



Team Ago, Memorial for Claimant 

 

 

 

 

15 

SGS v. Philippines 

(Jurisdiction) 

SGS Société Générale de Surveillance S.A. v. Republic of the 

Philippines, ICSID Case No. ARB/02/6 (Swiss 

Confederation/Republic of the Philippines BIT). Jurisdiction, 29 

January 2004. 

Siemens Siemens v. Argentina, ICSID Case No. ARB/02/8 

(Germany/Argentina BIT).-Decision on Jurisdiction, 3 August 

2004. Award, 6 February 2007. 

Siemens 

(Jurisdiction) 

Siemens v. Argentina, ICSID Case No. ARB/02/8 

(Germany/Argentina BIT). Decision on Jurisdiction, 3 August 

2004 

Starrett Starrett Housing Corp st al v. Islamic Republic of Iran 4 Iran- 

USCTR 122, 154 (1983). Interlocutory Award, 19 December 

1983. 

Suez (Jurisdiction) Suez, Sociedad General de Aguas de Barcelona S.A., and 

InterAguas Servicios Integrales del Agua S.A. v. The Argentine 

Republic, ICSID Case No. ARB/03/17 (France/Argentina and 

Spain/Argentina BITs). Decision on Jurisdiction, 16 May 2006. 

Tecmed Técnicas Medioambientales Tecmed, S.A. v. United Mexican 

States, ICSID Case No. ARB (AF)/00/2 (Spain/Mexico BIT). 

Award, 29 May 2003. 

Texaco Texaco Overseas Petroleum Company and California Asiatic Oil 

Company v The Government of the Libyan Arab Republic 53 

ILR 389, 19 January 1977 

Thunderbird International Thunderbird Gaming Corporation v. Mexico, 

UNCITRAL (NAFTA), Arbitral Award, 26 January 2006. 



Team Ago, Memorial for Claimant 

 

 

 

 

16 

Tippets Tippets, Abbet, McCarthy, Stratton v. TAMS-AFFA Consulting 

Engineers of Iran, The Government of the Islamic Republic of 

Iran et al., ) I.U.S.C.T.R. 1984. 

Tokios Tokeles 

(Jurisdiction) 

Tokios Tokelės v. Ukraine, ICSID Case No. ARB/02/18 

(Lithuania/Ukraine BIT). Decision on Jurisdiction, 29 April 2004. 

Total (Jurisdiction) Total S.A. v. The Argentine Republic, ICSID Case No. 

ARB/04/01 (France/Argentina BIT). Decision on Objections to 

Jurisdiction, 25 August 2006. 

Vivendi Compañía de Aguas del Aconquija S.A. and Vivendi Universal v. 

Argentine Republic (ICSID Case No. ARB/97/3), Decision on 

application for annulment, July 3, 2002, 41 ILM 1135 (2002). 

 

TREATIES AND OTHER INTERNATIONAL PUBLICATIONS 

 

BIT 

Treaty Between The Republic of Freedonia and The Republic of 

Sylvania, Concerning the Encouragement and Reciprocal 

Protection of Investments, 13 June, 1994 

Emergency 

authorization 

Emergency authorization regarding the Medanos Oil Field, 

Executive Order No. 2010 – 1023, November 29th, 2010 

ICC Arbitration 

Rules 

International Chamber of Commerce, Rules of Arbitration in force 

as from 1 January 1998 

ILC Draft Articles 

International Law Commission, Draft articles on Responsibility of 

States for Internationally Wrongful Acts, with commentaries 2001 

VCLT 
Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 

I.L.M. 679 (1969) 



Team Ago, Memorial for Claimant 

 

 

 

 

17 

 STATEMENT OF FACTS IV.

1. Claimant, FP, is an international energy company active worldwide in the exploration 

and production of crude oil. The Freedonia government owns 60% of interest in FP, 

while the remaining 40% is owned by various Freedonian enterprises.  

2. On 31 January 2007, Respondent, the Republic of Sylvania issued an international 

tender for deep sea exploration blocks in the Medanos field in the Libertad Gulf 

situated in Sylvania‟s territorial waters. 

3. On 1 February 2007, FP incorporated FPS, a wholly-owned subsidiary in Sylvania, in 

order to comply with the necessary requirement to was required to participate in the 

bidding process.  

4. On 26 May 2007, the Sylvanian Government and FPS entered into the Agreement by 

which FPS obtained a 5-year non-exclusive oil exploration and drilling license in 

respect of blocks off the Medanos Field. The agreement contained, inter alia, a 

stabilization clause by which Sylvania undertook "all the necessary measures to ensure 

that FPS enjoys all the rights conferred upon it by this Agreement" and Clause 22, 

which granted the Agreement a force of law. 

5. On 9 June 2009, a large explosion of unknown origin occurred in the Medanos Field 

causing several oil explorations wells operated by FPS to leak. The damaged wells 

released 35,000 - 60,000 gallons of oil a day into the Gulf of Libertad Sylvania. 

6. On 24 July 2009, a confidential report by the Sylvanian Government was leaked to the 

leading Sylvanian newspaper “La Reforma”. “La Reforma” disclosed information 

concerning a discovery of new release points of the oil wells. The information in the 

report was partly based on testimonies gathered by Sylvania from FPS and its personnel 

in closed sessions
1
. FP contends that its share price dropped dramatically after the 

release of the information
2
. 

                                                 
1
 First Clarifications, para. 43 

2
 First Clarifications, para. 37 

3
 Second Clarifications para. 83. 

2
 First Clarifications, para. 37 
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7. On 10 December 2009, under considerable public pressure, the Sylvanian Congress 

amended the OPA. The new OPA, inter alia, expanded investor's safety obligations, 

broadened the term "damages" as it relates to the amount that the investor is required to 

pay for injury and eliminated the OPA's SD75 million cap on liability for offshore oil 

spills. This last change was applied retrospectively. 

8. On 12 February 2010, after a month of fruitless discussions between the company and 

the Government, FPS sought declaratory relief from the Sylvanian courts to the effect 

that the terms of the Agreement, and more specifically the stabilization Clauses 18 and 

22 therein, took precedence over the amendments to the OPA. This request for 

declaratory relief was still pending as of 6 August, 2011
3
. 

9. On 26 February 2010, the Sylvanian Government ordered FPS to pay SD 150,000,000 

liquidated damages for the breach of its obligations under the Agreement and the OPA, 

as amended. This decision was later unsuccessfully appealed before the Sylvanian 

Ministry of Energy.  

10. On 22 November 2010, CSE, a non-profit NGO demanded urgent action from the 

Sylvanian Government to remedy the oil spill. In the same month, on 29 November 

2010, management and operating teams consisting of personnel of the NPCS
4
, a 

company fully owned by the Government of Sylvania, were sent by the Government 

took over the premises of the oil wells in order to undertake remedial works. 

11. On 23 March 2011, after failed diplomatic negotiations between the President of 

Freedonia and the President of Sylvania and later between the parties, FP filed a request 

for arbitration before the ICC against the Republic of Sylvania invoking the dispute 

resolution clause contained in the Freedonia-Sylvania BIT and claiming compensation 

for breach of the BIT, including unfair and inequitable treatment, violation of legitimate 

expectations, and expropriation.  

12. On 28 July 2011, having exchanged procedural documents, the Parties and the Tribunal 

signed the Terms of Reference. 

                                                 
3
 Second Clarifications para. 83. 

4
 First Clarifications para. 2. 
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13. On 10 September 2011, CSE filed with the Arbitral Tribunal a request to be present at 

the hearings, to submit documents and to be heard as a non-disputing party. The 

Tribunal invited the parties to submit their comments to CSE‟s request in their 

memorials. 
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PART ONE: JURISDICTION 

 CLAIMANT HAS JURISDICTION UNDER THE FREEDONIA-SYLVANIA I.

BIT 

1. Claimant on 23 March 2011 filed a request for arbitration5 before the ICC against the 

Republic of Sylvania invoking the dispute resolution clause offered by the Respondent 

in the Freedonia-Sylvania BIT
6
. Respondent on 29 April 2011, submitted objections

7
 to 

the jurisdiction of ICC
8
.  

2. The requirements for the establishment of jurisdiction, including expressed objections 

of Respondent, could be divided into three fundamental categories: the parties‟ consent 

to submit their dispute to ICC arbitration; secondly the Tribunal‟s competence ratione 

personae, over the parties of the dispute; thirdly, Tribunal‟s competence ratione 

materiae, i.e. over the subject matter of the dispute. 

A. The requirements of ratione voluntatis jurisdiction are present  

3. The consent of the parties is a basis of the jurisdiction of all international arbitration 

tribunals.
9
 Within the frame of current investment law, states expressly consent to the 

mandatory submission of certain investment disputes to arbitration by virtue of 

arbitration clauses in treaties. The consent for the ICC arbitration is given by Sylvania 

in advance by virtue of the Art. 11(3) of the BIT, where it is provided that: 

“The Contracting Parties hereby consent to the submission in good faith of 

Investment Disputes to the International Chamber of Commerce (ICC) for 

settlement and resolution by binding arbitration in accordance with the provisions 

of the ICC Arbitration Rules in force at the date of the submission of the dispute 

<…>“. 

 

                                                 
5
 ICC Arbitration Rules, Art. 4. 

6
 Uncontested Facts, para. 26. 

7
 Uncontested Facts, para. 27. 

8
 ICC Arbitration Rules, Art. 5. 

9
 Dugan, p. 219. 
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4. .This consent has never been anyhow withdrawn or limited by Sylvania. 

5. Host state‟s consent to arbitration combined with the investor‟s implied consent to 

arbitrate in its request for arbitration constituted the required agreement to arbitrate.
10

 

This is the rule universally followed.
11

 Consequently, this jurisdictional requirement is 

met and FP is eligible to make a reference to ICC arbitration under arbitration clause 

stipulated in Article 11 of Freedonia-Sylvania BIT.  

B. The requirements of ratione materiae jurisdiction are present 

6. ICC Arbitration Rules is silent on concept of “investment”, however Article 1(1) of the 

Freedonia-Sylvania BIT defines the term “Investment” as: 

“every asset that an Investor owns or controls, directly or indirectly, that has the 

characteristics of an investment, including such characteristics as the commitment 

of capital or other resources, the expectation of gain or profit, or the assumption of 

risk in conformity with the laws and regulations of the Territory in which the 

investment is made” (emphasis added) 

 

7. Therefore, to evidence that FP‟s has made an investment by incorporation of the FPS 

and further its management and control does comply with the BIT definition of 

investment the following groups of criteria have to be met: (a) FP should have invested 

asset that an Investor owns or controls, directly or indirectly (b) the asset should have 

characteristics of an investment; (c) asset should have been invested in conformity with 

laws and regulations of Sylvania. 

1. FP owns directly FPS and indirectly FPS’s assets 

8. Freedonia Petroleum has established FPS – a wholly owned subsidiary. FP directly 

owns 100% of the FPS shares. Therefore share capital shall be considered an 

investment under the definition of the BIT, particularly which falls under paragraph (b) 

of the Article 1 (1) of the enumerated BIT” representative list of investment types. 

                                                 
10

 Vandevelde, p. 477. 

11
 American Manufacturing, para. 5.19. 
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Local companies in which Claimant has invested, the Tribunals easily recognised as 

investment under the BIT.
12

  

9. In addition Licence Agreement held by FPS is investment of the FP because FP has full 

ownership and control of FPS. Following the previous reasoning of Tribunals the fact 

that FP is not directly a party to Licence Agreement is not an obstacle to treat it as an 

investment of FP.
13

  

10. Also such reasoning is in compliance with literal reading of the BIT that investment is 

an asset which “investor <…> controls <…> indirectly”. FP invested in Sylvania 

having purpose to participate in oil exploration. FPS has been incorporated only to 

comply with public tender requirements. Therefore FP‟s indirect control and usage of 

FPS‟ assets, including oil wells and Licence Agreement, is a protected investment 

under Freedonia-Sylvania BIT. 

2. FP Investment satisfies characteristics of an investment 

11. In Tribunals” practice characteristics of an investment has been developed through the 

analysis of ICSID Convention, Regulations and Rules, Article 25. Freedonia-Sylvania 

BIT contains the usual and as sometimes referred “inherent” elements of investment. 

The characteristics of the investment includes (i) commitment of capital or other 

resources; (ii) the assumption of risk; and (iii) investment made in conformity with the 

laws and regulations of the Host State. 

i. FP Investment satisfies commitment of capital or other resources requirement 

12. FP has made a commitment of capital and other resources in the Territory of Sylvania. 

First, incorporation of the FPS is a financial contribution satisfies the “capital 

contribution requirement”. Second, Consortium, being shareholders of FPS
14

 and 

having expertise in various phases of oil exploration and production ensures that in 

                                                 
12

 Vandevelde p. 137-138 (referring to Plama (Jurisdiction); Siemens (Jurisdiction); 

Continental Casualty (Jurisdiction)). 

13
 Vandevelde p. 137-138 (referring to Azurix (Jurisdiction); LG&E (Jurisdiction); Suez 

(Jurisdiction); Total (Jurisdiction)). 

14
 Uncontested Facts, para. 1. 
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know-how of the business will be transferred to Sylvania. Therefore “capital and other 

contribution” requirement is satisfied by incorporation of FPS and further its managing 

by providing the necessary know-how and knowledge of expertise in possession.  

ii. FP Investment satisfies the expectation of gain or profit requirement 

13. FP is being the commercial entity, which main purpose is to earn money for the 

shareholders. By participation in the public tender FP expected to receive gain and 

profit. FPS conducted the usual geological surveys before bidding
15

, thus further 

participation in the project reveals that it was expecting gain and profit. 

iii. FP Investment satisfies the assumption of risks requirement 

14. Some tribunals concluded that the mere existence of the investment dispute may serve 

as an indication of risk.
16

 The tribunals also reasoned that the risk is inherent in any 

long-term commercial contract.
17

 Licence Agreement issued for 5 years satisfies long-

term criteria. Such criteria of “duration” in some cases are evaluated as separate 

element of investment characteristics, which in this case is met. 

15. Tribunals acknowledged that assumption of risk would exist in cases where exist the 

risk of changes in production costs
18

, or even work stoppage
19

. The whole FP project – 

incorporation of FPS and further exploitation of the oil wells having the Licence 

Agreement, was exposed to various political and environmental risks as inherent in 

energy sectors” investment, including: risk of oil spill
20

, risk of changes of liability cap 

anticipated
21

, risk of encumbrance of oil wells exploitation due to the suspension of the 

                                                 
15

 Second Clarifications, para. 45. 

16
 Fedax, para. 40. 

17
 RFCC (Jurisdiction), paras. 63-64; Salini (Jurisdiction) paras. 65-66; Joy Mining 

(Jurisdiction), para. 57; Fedax, para. 134. 

18
 Bayindir (Jurisdiction), para. 136. 

19
 Saipem (Jurisdiction), para. 109. 

20
 Uncontested Facts, para. 7. 

21
 Uncontested Facts, para. 14. 
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Licence Agreement
22

, etc. Therefore FP assumed  investment risks which is higher than 

mere commercial risks.
 23

 

3. FP Investment is in conformity with the laws and regulations 

16. The preamble of the Freedonia-Sylvania BIT (which under the customary-law rules 

codified in the Vienna Convention of the Law of Treaties may legitimately be taken 

into account in construing the terms of the BIT) defines the objectives of the two States, 

in signing the BIT, as follows:  

“Desiring to establish favourable conditions for improved economic co-operation 

between the two countries, including investment by nationals of one Contracting 

Party in the territory of the other Contracting Party; and 

Acknowledging that offering encouragement and mutual protection to such 

investments based on international agreements will contribute to stimulating 

business ventures that will foster the prosperity of both Contracting Parties, 

consistent with the protection of health, safety, environmental, and international 

labour standards and the goal of sustainability”. 

 

17. In Desert Line the tribunal analysed very similar preamble in the same context and 

concluded that “[t]he “mutual promotion and protection” is envisaged as effected “on 

the basis of” laws, regulations, and the BIT itself. It is thus not described as restricted 

by the laws, the regulations or the BIT, but rather the contrary – as founded on those 

normative sources. They are a support, not an impediment.”
24

 

18. There are a number of other provisions within the context of Freedonia-Sylvania BIT 

Article 1 (as “context” is defined in the Vienna Convention) including the following: 

2 ARTICLE PROMOTION AND PROTECTION OF INVESTMENTS 

1. The Contracting Parties shall encourage Investors of the other Contracting Party 

to invest in their Territory, and shall authorize these Investments in accordance 

with their laws and pursuant to the terms of this Treaty. 

                                                 
22

 Emergency authorization. 

23
 MHS (Jurisdiction), para. 112. 

24
 Desert Line, para. 101. 
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19. “In conformity with the laws and regulations of the Territory in which the investment is 

made” requirement excludes investments made in breach of fundamental principles of 

the host state‟s law.
25

 It seeks to prevent BIT from protecting investments that should 

not be protected, particularly because they would be illegal.  

20. Tribunal in Salini reasoned that such provision refers to the validity of the investment 

and not to its definition. Also the same tribunal acknowledged that situation where “the 

Claimants took part in the tender process in conformity with the legal rules applicable 

to invitation tender <…> at the end of this procedure, they won the bid and concluded 

the corresponding contract for services in conformity with the laws in force at that 

time” would met the requirement of investment validity.
26

  

21. Yet in the present case, FP‟s eligible participation in the public tender procedure and 

consequential award to the FPS 5-year non-exclusive oil exploration and drilling 

Licence Agreement is made without any breach of fundamental principles of the host 

state‟s law. Therefore the investment is protected as no violations of local laws has 

been established.  

22. It could not be argued that the investment could lose its protection in cases once it was 

acknowledged as being “in accordance”: In obiter dictum Fraport tribunal reasoned 

that: 

[T]the effective operation of the BIT regime would appear to require that 

jurisdictional compliance be limited to the initiation of the investment. If, at the 

time of the initiation of the investment, there has been compliance with the law of 

the host state, allegations by the host state of violations of its law in the course of 

the investment, as a justification for state action with respect to the investment, 

might be a defence to claimed substantive violations of the BIT, but could not 

deprive a tribunal acting under the authority of the BIT of its jurisdiction.
27

 

 

23. Moreover Respondent could not argue that the fact, that FPS was ordered by Sylvanian 

Government and later by the Ministry of Energy to pay SD 150,000,000 liquidated 

                                                 
25

 LESI, para. 24. 

26
 Salini (Jurisdiction), para. 46. 

27
 Fraport, para. 345. 
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damages for the breach of its safety obligations under the Agreement and the OPA, be 

as basis for establishment of illegality of the investment. In Inceysa the tribunal stated 

that “the legality of the investment is a premise for this Tribunal‟s jurisdiction, the 

determination of such legality can only be made by the tribunal hearing the case, i.e. by 

this Arbitral Tribunal. Consequently, any resolutions or decisions made by the State 

parties to the Agreement concerning the legality or illegality of the investment are not 

valid or important <…> 
28

 Otherwise the tribunal reasoned that a host state through its 

courts could modify unilaterally the scope of BIT protection, i.e. would have the power 

to determine whether an investment was made in accordance with host state legislation. 

24. Sustaining an opinion different than the one described above would imply giving 

signatory States of agreement for reciprocal protection of investments that include the 

“in accordance with law” clause the power to withdraw their consent unilaterally 

(because they), once a dispute arises in connection with an investment.  

25. The position of Claimant is that requirement for investment to be “in accordance to the 

laws and regulations” might divest investment protection only in cases (i) where 

investment was established through fraud
29

; or (ii) where BIT contains specific denial 

of benefits clause allowing such situation.
30

 As such facts are not established it should 

be concluded that FP‟s investment was made in conformity to the laws and regulations 

of Sylvania. 

4. FP’s Investment has been authorized 

26. Wording of the BIT 2(1) requires that Investment would be authorised in accordance to 

Sylvanian laws and pursuant to the terms of Freedonia-Sylvania BIT. Where the BIT 

expressly limits its protection to approved investments, that normally refers to the 

approval required by local law and not some additional approval process under the 

treaty, unless the treaty specifies a separate approval process.
31

 Freedonia-Sylvania BIT 

                                                 
28

 Inceysa, paras. 209-210. 

29
 Vandevelde, p. 153. 

30
 Tokios Tokeles (Jurisdiction), para. 36. 

31
 Vandevelde, p. 157. 
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does not specify authorisation of investment procedure, therefore authorisation must be 

in compliance with national laws of Sylvania. 

27. In Desert Line the tribunal noted that BIT does not identify any particular procedure or 

document that must be provided and thus acceptance of the investment in substance 

was all that was required. Tribunal refused to conclude that some further technical 

approval was necessary for the project to receive BIT protection.
32

The same tribunal 

noted that the project has been encouraged and welcomed at the highest level of host 

state representatives is indication of the acceptance of the investment
33

.  

28. FP‟s investment has been authorised also by the at the highest level of Sylvanian 

officials: 

 On 1 February 2007, Freedonia Petroleum incorporated FPS
34

; 

 On 24 March 2007, the Sylvanian Congress authorized the Government to 

enter into a License Agreement with FPS by Law No. A-4575
35

; 

 Through the Licence Agreement, which has the force of law
36

, The 

Republic of Sylvania undertook to take all the necessary measures to ensure 

that FPS enjoys all the rights conferred upon it by the Licence Agreement, 

including obligation to make modifications of the terms and conditions of 

the Licence Agreement only by mutual written consent of the parties.
37

 

 

29. Therefore it should be inferred that FP investment has been authorised as required by 

Article 2(1) of Freedonia-Sylvania BIT.  

C. The requirement of ratione personae jurisdiction are present 

30. The Article 1(3)(b) of the Freedonia-Sylvania BIT defines the term “investor” by 

setting the “incorporation test”: 

                                                 
32

 Vandevelde, p.154. 

33
 Desert Line, para. 105. 

34
 Uncontested Facts, para. 3. 

35
 Uncontested Facts, para. 4. 

36
 Uncontested Facts, para. 6. 

37
 Uncontested Facts, para. 6. 



Team Ago, Memorial for Claimant 

 

 

 

 

28 

any legal person established in the Territory of one of the Contracting Party in 

accordance with the respective national legislation such as public establishments, 

joint-stock corporations or partnerships, foundations or associations, regardless of 

whether their liability is limited or otherwise; 

 

1. FP satisfies the incorporation test 

31. FP satisfies the incorporation test as being established in Freedonia.
38

 It satisfies the 

“classical” concept of incorporation as a “place of its registered seat”.
39

 As the matter 

of nationality is settled unambiguously by Freedonia-Sylvania BIT, there is no scope 

for consideration of  customary law principles of  nationality, as reflected in Barcelona 

Traction, which in any event are no different. The inquiry stops upon establishment of 

the State of incorporation, and considerations of whence comes the company‟s capital 

and whose nationals, control it are irrelevant.
40

  

32. Where similar Netherlands-Romania BIT wording was analysed, the tribunal 

accordingly found that neither corporate control, effective seat, nor origin of capital has 

any part to play in the ascertainment of nationality <…> there is no need for the 

Tribunal to consider whether the Respondent has met its burden of establishing its 

factual allegations in respect of any of those issues.
41

 

33. There is a reason why bright-line tests such as that also widely analysed and applied by 

the Tokios tokeles majority: such tests provide predictability and therefore stability. In 

this, investors are of course in accord: they are more likely to contribute capital to 

venture if they are confident of reasonable level of protection.
42

 

2. FP does not pursue sovereign activities 

34. However Freedonia-Sylvania BIT set down additional requirement for establishment of 

ratione personae jurisdiction: “provided in all cases that the above defined natural and 

                                                 
38

 Second Clarifications, para. 61. 

39
 Amco v Indonesia, para. 396. 

40
 ADC, para. 357. 

41
 Rompetrol, para. 110. 

42
 McLachlan, p. 151, para. 5.63. 
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legal persons do not pursue sovereign activities”
43

, meaning that notwithstanding that 

“incorporation test” is met, it should also be established that such validly incorporated 

legal entity does not act on behalf of the state.  

35. Drawing on the distinction between “commercial and sovereign activities” Tribunals 

relied on context of State responsibility of the ILC draft Articles 4-8.”
44

  

36. As a general principle, the conduct of private persons or entities is not attributable to 

the State under international law.
45

 Circumstances may arise, however, where such 

conduct is nevertheless attributable to the State because there exists a specific factual 

relationship between the person or entity engaging in the conduct and the State. 

37. Preamble emphasizes that the Contracting Parties are seeking to establish favourable 

conditions for “investment by nationals of one Contracting Party in the territory of the 

other Contracting Party”
46

. Maffezini tribunal acknowledged that “[d]efinitions 

“Contracting State” is different from a “national of a Contracting State”“
47
, however “a 

mixed economy company or government-owned corporation should not be disqualified 

as a “national of another Contracting State” unless it is acting as an agent for the 

government or is discharging an essentially governmental function.”
48

FP conduct is not 

controlled by Freedonia. 

38. Article 8 of the ILC draft Articles states that: 

The conduct of a person or group of persons shall be considered an act of a State 

under international law if the person or group of persons is in fact acting on the 

instructions of, or under the direction or control of, that State in carrying out the 

conduct. 

 

                                                 
43

 BIT, Art. 1(3). 

44
 F-W Oil, paras. 200-203. 

45
 ILC Draft Articles, Art. 8, para. 1. 

46
 BIT, Preambule. 

47
 Maffezini, para. 75. 

48
 Maffezini, para. 79. 
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39. ILC draft Articles wording requires “control in fact” also referred as “effective control 

test”. In Plama tribunal‟s view, control includes control in fact, including an ability to 

exercise substantial influence over the legal entity‟s management, operation and the 

selection of members of its board of directors or any other managing body.
 49

 

40. The fact that Consortium has less than 50% ownership in FP precludes only in 

establishing legal control, but not de facto control.
50

 Consortium providing with 

expertise in various phases of oil exploration and production
51

 establishes beyond any 

reasonable doubt has control over FP. Without such expertise the investment in 

Sylvania could not be materialised because decision making is based on business 

knowledge where the Government of the Sylvania provides only funds for the projects. 

Expertise is the driving force of business thus its common to expect that pattern of 

influencing substantially decision making in FP would lie on Consortium shoulder, 

which indicates de-facto control.
52

 Also it is consistent with reasoning that control 

includes control in fact, including an ability to exercise substantial influence over the 

entity‟s management and operation.
53

 In short, as the Tribunal in Aguas del Tunari put 

it: “the difference in view between the Parties is not between “control” and 

“ownership”, but rather between “control” as requiring the legal potential to control and 

“control” as the actual exercise of control”.
54

 

41. Therefore FP is directly under the “control in fact” of the consortium of privately-held 

and publicly-traded Freedonian enterprises having 40% stake of FP. 

  

                                                 
49

 Plama (Jurisdiction), para. 170. 

50
 Thunderbird, paras 105-110. 

51
 Uncontested Facts para. 1. 

52
 Vandevelde, p. 174. 

53
 Plama (Jurisdiction), para. 170. 

54
 Aguas del Tunari (Jurisdiction), para. 209. 
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 FORK-IN-THE-ROAD PROVISION DOES NOT BAR JURISDICTION II.

42. Respondent argues that FPS” filing of a claim with the Sylvanian Ministry of Energy 

bars jurisdiction.
55

  While Article 11(3) of the Freedonia-Sylvania BIT being very 

similar to Czech-US BIT, which was analysed in Lauder and concluded that it does 

contain a “fork-in-the-road” provision, i.e. a requirement that an investor choose 

between international arbitration on the one hand and (A) applicable dispute settlement 

procedures previously agreed by the parties; or (B) national courts. However this 

dispute is not subject to “fork-in the road” preclusion.  

43. FP contends that it has standing to pursue arbitration before the ICC despite a prior suit 

in the Sylvanian Ministry of Energy because (A) the triple test of fork-in-the-road 

provision application is not satisfied; (B) FPS suit does not constitute a voluntary 

election of remedy; (C) declaratory relief sought in the Sylvanian Courts does not bar 

jurisdiction; (D) previously agreed procedures does not bar jurisdiction. 

A. Triple test of fork-in-the-road provision application is not satisfied 

44. A domestic suit precludes international arbitration only if there is a triple identity of 

parties, object, and causes of action.
56

 Some tribunals applied less restrictive test, i.e. 

have ignored identity of object, and only looked to identity of part and causes of 

action.
57

 However, because none of the identities is met here, the tribunal should find 

against fork-in-the-road application.  

45. The triple identity test satisfies compelling policy considerations. Investors routinely 

file domestic suits to protect their investments; domestic courts have no jurisdiction 

over BIT breaches, and international arbitration of investment tribunals may not have 

jurisdiction over domestic claims. To restrict a party‟s ability to appear before an 

                                                 
55

 Terms of Reference, p. 8. 

56
 Aguas del Tunari, para. 53; Olguín,  para. 30; Middle East Cement para. 71; Azurix 

(Jurisdiction) para. 88; Enron (Jurisdiction) para. 97; Champion §3.4.3. 

57
 Genin, para. 330; Lauder para. 161; Pan American, para. 155; CMS (Jurisdiction), paras. 

77-82. 
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arbitral tribunal solely because he brought domestic suit on similar facts forces a false 

choice between international or domestic protection.
58

 

1. There is No Identity of Parties  

46. Fork-in-the-road preclusion requires that both the domestic suit and the international 

arbitration involve identical parties.
59

 The action of a subsidiary or a related party 

cannot, under international standards, preclude suit by a “parent company”.
60

 Piercing 

the corporate veil does not trigger fork-in-the-road preclusion.
61

 

47. FP having status of Investor may submit a claim even if the investment (FPS) also has 

standing to the claim.
62

 In other words, that the investment may submit a claim does not 

preclude the investor from submitting a claim.
63

 As a result the Tribunal shall treat the 

objection of the Respondent that FPS should be a party of the dispute settlement 

procedure
64

 as unfounded. 

48. FP and FPS could not be treated as being identical on the basis of the economic reality. 

In CME tribunal specifically rejected an arguments based on economic identity of the 

parties. It held that the single economic entity theory had only been accepted by courts 

or tribunals in exceptional cases, such as competition law. Moreover, the company 

group theory had not gained acceptance in international arbitration.
65

 

2. There is No Identity of Objects 

49. Fork-in-the-road preclusion only occurs when the international and domestic suits 

concern the same underlying “object” or “material facts.” Preclusion does not occur 

                                                 
58

 Occidental (Jurisdiction) para. 53. 

59
 Lauder, para. 161. 

60
 Lauder, para. 162. 

61
 Champion, para. §3.4.3. 

62
 Continental Casualty (Jurisdiction), para. 85. 

63
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64
 Terms of Reference, para. ii. 

65
 McLachlan, p. 124, para. 4.139. 



Team Ago, Memorial for Claimant 

 

 

 

 

33 

simply because the underlying facts of both suits overlap: the facts alleged to constitute 

a legal breach must be identical in both suits.
66

 

50. FPS claim involved a claim before the Ministry of Energy concerning the fulfilment of 

the safety obligations established in the Licence Agreement and in the amended OPA. 

The object of the FP claim is much broader because it is not limited to just 

counterclaim issues related to FPS alleged breach of safety obligations. The broad 

scope of BIT infringements relates to consideration of the Respondents illegitimate 

action in taking over the oil wells, amending retroactively OPA, suspension of the 

Licence Agreement, removal of the penalty cap for the environmental protection, 

publication of confidential information in newspaper “La Reforma” and others. 

Although some of the fact overlap, however identity of objects cannot be met. 

3. There is No Identity of Causes of Action 

51. Even when the parties and material facts are identical, there is no fork-in-the-road 

preclusion when the causes of action are not identical. This dispute concerns 

Respondent‟s violations of several BIT and other international treaties obligations. 

None of these claims where addressed by the FPS. Therefore, no identity of causes of 

action exists.  

52. As the Annulment Committee held in Vivendi, “[a] treaty cause of action is not the 

same as a contractual cause of action; it requires a clear showing of conduct which is in 

the circumstances contrary to the relevant treaty standard.”
67

Also tribunal held in CMS 

that “as contractual claims are different from treaty claims, even if there had been or 

there currently was a recourse to the local courts for breach of contract, this would not 

have prevented submission of the treaty claim to arbitration.”
68

  

53. Such reasoning is consistent with the doctrine of international investment law that: 

If the claim before international tribunal alleges a breach of the BIT, the dispute 

before the domestic courts or administrative tribunals would also have to concern 

                                                 
66
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an alleged breach of right conferred or created by the BIT. Therefore if the dispute 

before domestic courts or administrative tribunals concerns a different claim, such 

as a contract claim or an appeal against a decision by a regulatory authority, the 

fork in the road provision will not apply and the tribunal will be free to proceed.
69

 

B. FPS suit was not a voluntary Suit 

54. Fork-in-the-road preclusion requires that the choice to pursue domestic remedy is not 

made under duress. Legal obligation such as the duty of a corporation to protect 

shareholder interests – considered duress.
70

 FPS‟s suit was filed pursuant to her 

fiduciary duty to the Claimant. 

55. Notwithstanding the fact that FPS commenced administrative proceedings before the 

Sylvanian Ministry of Energy to resist the request for payment
71

, the claim shall be 

recognised as being defensive in nature because seek to oppose payment of liquidated 

damages. The same situation appeared in Enron case, where the local proceedings were 

initiated by the Investment and not by Respondent, however tribunal reasoned that they 

were defensive in nature because seek to oppose certain tax measures. Thus, FPS did 

not voluntarily elect a domestic remedy. 

C. Declaratory relief sought in the Sylvanian Courts does not bar jurisdiction 

56. On 12 February 2010, after one month of fruitless discussions between the company 

and the Government, FPS sought declaratory relief from the Sylvanian courts to the 

effect that the terms of the Licence Agreement, and more specifically Clauses 18 and 

22 thereof, took precedence over the amendments to the OPA.
72

 

57. Also on On 23 March 2011, Freedonia Petroleum filed a request for arbitration before 

the ICC against the Republic of Sylvania invoking the dispute resolution clause 

contained in the Freedonia-Sylvania BIT.
73

 In respect that current ICC arbitration
74

 is 
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not solved and pending against the Republic of Sylvania at the same time, the issue 

might be categorised as one of lis pendens.
75

 

1. The arbitration procedures shall be declined to stay 

58. However tribunal in SGS v Pakistan dealing with the same situation declined to stay or 

divest the arbitration proceedings because there was no sufficient overlap between the 

BIT claims before it and the contractual claims before the local courts.
 76

 At case at 

hand the national courts only would solve one issue over the relationship between the 

stabilization clause and OPA amendments. This obviously would not meet triple 

identity to trigger fork-in-the-road. Moreover the completion of the Licence Agreement 

litigation in national courts is thus not a necessary pre-condition to the resolution of 

FP‟s BIT claims. Therefore solely on this reason that BIT and not contractual claims 

are pursued the Tribunal should not stay the proceedings. 

2. Alternatively, violation of contractual undertakings by Sylvania constitutes a 

breach of an BIT 

59. Article 10 of Freedonia-Sylvania BIT is an umbrella clause: 

“Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to Investments in its Territory by Investors 

of the other Contracting Party.” 

60. An umbrella clause in the BIT implies that state‟s “non-compliance with contractual 

undertakings, even if of a commercial nature, constitutes a violation of treaty 

obligation”.
77

 

61. Moreover, it has been argued that in the absence of separate protection of state‟s 

contractual commitments the mere inclusion of an umbrella clause into the BIT would 

serve no practical sense and would be “meaningless and ineffective” as the treaty 

                                                                                                                                                        
74

 Uncontested Facts, para. 26. 

75
 McLachlan, p. 81, para. 4.05 

76
 SGS v Pakistan (Jurisdiction), para. 185-189. 
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 SGS v Philippines (Jurisdiction), paras. 121, 126-127; Schreuer, p. 250. 
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obligations are already protected under the other substantive provisions of the BIT. 

Such interpretation of the investment treaty would be contrary to the Article 31 of the 

Vienna Convention on the Law of Treaties.
78

 In Noble Ventures the tribunal followed 

this approach noting that an umbrella clause is obviously intended to create obligations 

other than those specified in the other provisions of the treaty. 

62. In obiter dictum of Salini the tribunal also implied, though failing to state it expressly, 

that an umbrella clause bestows purely contractual obligations with protection under the 

treaty.
79

 

63. Therefore, the effect of Freedonia-Sylvania BIT Article 10 is to protect investments 

against interferences with contractual rights established in Licence Agreement which 

would be elevated to the breach of international law.  

64. Claimant also finds that this conclusion is confirmed by Freedonia-Sylvania BIT 

Article 11(1), which provides that Investment Dispute covers “the interpretation or 

application of an Investment agreement between a Contracting Party and an Investor of 

the other Contracting Party”. Also reading together with Article 11(6) for the purpose 

of proceeding initiated under Article 11 FPS being a party to the Licence Agreement 

(“Investment agreement”) gain the status of Investor: 

“For the purpose of any proceedings initiated in accordance with this Article, any 

company duly incorporated, constituted or otherwise duly organized under the 

applicable laws and regulations of a Contracting Party or a political subdivision 

thereof that, before the occurrence of the event or events giving rise to the dispute, 

was owned or controlled by nationals or companies of the other Contracting Party, 

shall be treated as an Investor of such other Contracting Party.” 

65. Such BIT wording is consistent with prevailing rule that controlling investor may 

submit a claim for violation of the observance of obligations provision with respect to 

an obligation entered into the investment.
80

 

                                                 
78

 Eureko (Jurisdiction), para. 246; Noble, paras. 51-60, 85; Salini. v. Jordan, para. 127. 
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66. Similarly, in Klöckner tribunal extended a joint venture agreement to a non-signatory 

investor because the investor had played an active role in the negotiating and 

concluding the agreement. Although the agreement was formally signed by the local 

company, it “reflected a contractual relationship between the foreign investor, acting 

through a local company, and the host country of this foreign investment.” 

67. As a result the contractual obligations of Sylvania with respect to FPS are protected 

under the Article 10 of the BIT and may be considered by the Tribunal during the 

course of current proceedings, i.e. on the merits. Consequently the Tribunal has 

jurisdiction to rule on the effect that the terms of the Licence Agreement, and more 

specifically Clauses 18 and 22 thereof, took precedence over the amendments to the 

OPA. 

D. Previously agreed procedures does not bar jurisdiction 

68. The Freedonia-Sylvania BIT Art. 11(2) provides that if the dispute cannot be so 

resolved after 3 (three) months from the date the Investment Dispute arose, then the 

Investment Dispute shall be submitted for settlement in accordance with the applicable 

dispute settlement procedures upon which they have previously agreed.  

69. “Previously agreed” procedures means any procedures agreed by the parties prior to the 

time the dispute arose.
81

 This provision does not require obligatory submission to 

previously-agreed procedures rather it grants additional right to the Investor. The word 

“shall” means only that the host state was bound to such procedures in the event that 

they were invoked by the investor. The investor has the discretion to decide whether to 

forgo such procedures and to submit the claim to investor-state arbitration under the 

BIT.
82

  

70. In Salini, Article 9(2) of the Italy-Jordan BIT provided that “the procedures forseen in 

an investment agreement shall apply”. The Tribunal held that the dispute procedures 

prescribed by the contract applied only to claims based on breaches of the contract. 

                                                 
81
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Accordingly, the tribunal had jurisdiction over claims based on violations of BIT 

provisions.
83

 

71. At case at hand the Claimant pursues BIT claims, including contractual claim – 

stabilization clause established in Licence Agreement – through the mechanism of 

umbrella clause stipulated in Freedonia-Sylvania BIT Article 10. 

  

                                                 
83

 Vandevelde, p. 491. 
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 ACTIONS OF THE NPCS ARE ATTRIBUTABLE TO SYLVANIA III.

72. In Maffezini the tribunal held that that the issue of whether a private entity constitutes a 

state entity should be resolved on the jurisdictional stage of the proceedings while the 

issues of attribution should be addressed together with the merits of the case.
84

 

73. The issue of whether a private entity constitutes a state entity should be examined under 

the (1) structural test, i.e. the direct or indirect ownership or control by the state is to be 

demonstrated by examining whether the creation of the company was initiated by the 

state and whether the state participation in the stock capital was significant; also (2) in 

case if the structural test is inconclusive the functional test is to be applied: that is 

whether an entity at issue carries out functions essentially governmental in nature or 

those „which are otherwise normally reserved to the state or which by their nature are 

not usually carried out by private businesses or individuals.‟ 
85

 

74. The new Hydrocarbon Law created the NPCS, a company fully owned by the 

Government of Sylvania. Consequently, as NPCS incorporation was initiated by 

Sylvania and that NPCS was wholly owned and controlled by Sylvania
86

 the structural 

test requirements are satisfied.  

75. The takeover of the premises of the oil wells operated by FPS, while leaving no choice 

for FPS”s personnel to surrender the oil wells,
87

 was exercised relying on the Executive 

Order No. 2010 – 1023, dated November 29th, 2010 and issued by the President of 

Sylvania. Consequently NPCS acted as a vehicle of Sylvania and thus performance of 

its functions is governmental in nature. Also in the Executive Order it was stipulated 

that “The Government is satisfied that the NPCS has the capacity to adequately assist in 

the Government”s response to the Emergency”. Therefore these circumstances allow 

the conclusion that NPCS satisfies the requirements of a functional test. 

                                                 
84

 Maffezini (Jurisdiction), para. 75. 

85
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 CSE SHALL NOT BE ALLOWED TO PARTICIPATE IN THE DISPUTE IV.

SETTLEMENT PROCEDURE  

76. On 10 September 2011, CSE filed with the Arbitral Tribunal a request to be present at 

the hearings, to submit documents and to be heard as a non-disputing party in the ICC 

proceedings.
88

 

77. As the Claimant on 5 September objected CSE request for release of details of the 

arbitration proceedings between the Sylvanian Government and FP before the ICC 

tribunal, including pleadings and transcripts of the proceedings
89

, such position 

Claimant maintains with respect to the further documents submission and participation 

in the hearings by CSE.  

78. Majority of arbitral hearings, even in investor-State cases, are not open to the public.
90

 

Institutional arbitration rules expressly provide that, unless the parties and the tribunal 

agree otherwise, the arbitral hearings are private and may be attended only by the 

parties, their representatives, witnesses, and experts: Article 19(4) of the LCIA Rules, 

Article 20(4) of the AAA International Arbitration Rules, Article 25(4) of the 

UNCITRAL Arbitration Rules, and Rule 32 of the ICSID Arbitration Rules.
91

  

79. ICC Arbitration Rules Article 21(3) establish that “[s]ave with the approval of the 

Arbitral Tribunal and the parties, persons not involved in the proceedings shall not be 

admitted.” In cases at least one of the parties” is against participation of third party in 

proceedings, tribunal shall not unilaterally overrule such decision. Such reasoning is 

consistent with the ICC arbitration practice.
92
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80. In Suez and Interaguas and in Suez and Vivendi tribunals held that open hearings will 

be permitted with the consent of the parties, which was lacking in that case.
93

 Similarly 

in Aguas Argentinas ruled that, in the absence of consent from both parties, the tribunal 

had no authority to allow third party amici to attend the arbitral hearings, or, in that 

case, to open the arbitral hearings to the public. 

81. In Aguas del Tunari the tribunal responded to request by an NGO to intervene or, in the 

alternative, to submit an amicus curiae brief by stating that the request was beyond the 

power of the tribunal to grant absent the consent of the disputing parties.
94

 

82. Moreover CSE shall not participate in the arbitration procedures because CSE is not 

independent third party. The purpose of participation of the third party in Arbitration 

proceedings is to provide neutral, objective and additional information to the court in 

order to evaluate the overall situation. CSE is funded by several Sylvanian nationals 

and domestic agricultural and seafood companies.
95

 As a result it could not be treated as 

independent party to the dispute because it represents private interests of specific 

sectors and not public interest in general.  

83. Other objection to the participation of CSE in the arbitration procedures are related to 

the fact that its participation would not assist the Tribunal in the determination of a 

factual or legal issues in case. amicus curiae only reinstates some facts and exaggerates, 

for example, it is uncontested that “damaged wells released 35,000 - 60,000 gallons of 

oil a day”
96
, however CSE states that damaged wells “release more than 100,000 

gallons of oil into the Gulf of Libertad each day”
97

. Such evidence reveals unfair 

prejudice against Claimant which should not be tolerated by the Tribunal. 
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84. Therefore the Tribunal shall respect the confidentiality and privity of the parties 

without having consent by the Claimant and neither to allow to CSE submit amicus 

curiae, nor allow participate in the oral hearings. 
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 THE COUNTERCALIM IS UNFOUNDED AND IN BREACH OF THE BIT V.

85. The jurisdiction of an Arbitral Tribunal over a State party counterclaim under an 

investment treaty depends upon the terms of the dispute resolution provisions of the 

treaty, the nature of the counterclaim, and the relationship of the counterclaims with the 

claims in the arbitration.
98

 

86. Some of the Respondent‟s counterclaim arguments arise from public law violations and 

some from contractual obligations assumed by FPS. However Claimant contends that 

counterclaim is unfounded because (A) in general FPS is not a proper party in this 

forum; (B) public law violations may not be extraterritorially enforced; (C) contractual 

claims by Respondent could not be pursued. 

A. FP is not a proper respondent for the counterclaim in this forum 

87. The proper respondent to Sylvania‟s counterclaims is FPS and not FP. FPS is not 

present in the current Investment Dispute, therefore being not a party to the dispute its 

obligations cannot be simply transposed into BIT obligations of Claimants, if any.  

88. As asserted in the Barcelona Traction Case, piercing the corporate veil is an 

“exceptional” process. It is not to be used unless there is “misuse of the privilege of 

legal personality”. FP has established FPS not in order to avoid any kind of liability. 

However Claimant maintains position that this forum is not proper for the FPS.  

B. Public law may not be extraterritorially enforced 

89. It is a "universally accepted rule that public law may not be extraterritorially enforced 

<…> revenue laws are typically enormously complex, so much so that their 

enforcement is frequently assigned to specialized courts or administrative agencies. For 

those reasons, actions to enforce tax laws are universally limited to the domestic forum 

(…..) The Tribunal thus had no jurisdiction over such claim.”
99
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90. It would be acquiescing to a possible exorbitant extension of Sylvania‟s legislative 

jurisdiction without any legal basis under international law to do so, since the generally 

accepted principle is the non-extraterritorial enforceability of national public laws, 

including OPA. 

91. This is all the more the case when FPS breaches of law which may have taken place 

would constitute breaches of local legislation which contains its own remedies.
100

  

92. Also petroleum licences are part contracts and part of public laws.
101

 Therefore 

assumed obligations by FPS under Licence Agreement could not be treated as 

contractual in nature. Therefore neither obligations arising under the laws of Sylvania 

nor the violations of Licence Agreement could not be enforceable extraterritorially.  

C. Contractual claims by Respondent could not be pursued  

93. The Claimant further asserts that any claims against it for liability arising out of the 

facts of this case must be pursued in accordance with the contractual agreements in 

place, and that this tribunal has no jurisdiction to entertain the Counterclaim.  

94. It is important to note that such position is not incompliance that under some 

contractual obligations the Government of Sylvania are still liable to the Claimant, but 

the Claimant is not liable to Respondent under the same Licence Agreement concluded 

between the parties. Such situation appears because Claimant pursues BIT claims in 

addition with requirement for compensation of stabilization clause, which is contractual 

in nature. However only because stabilization clause inflicts rights granted by the BIT. 

At this point Respondent might use contractual violations of Claimant (if any) only as a 

defence, however not an independent counterclaim in this forum. 

95. Therefore this investment dispute is based on BIT claims and not on contractual claims, 

at this time ICC forum is not a proper forum to the counterclaim of Respondent. As a 
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result the unfounded counterclaim raised shall amount to an abuse of the arbitral 

process on the part of the Respondent.  
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PART TWO: MERITS 

 Sylv ni  h s expropri ted FP’s property  nd  re ched Article 4 of the BIT VI.

 The control of oil premises  nd FPS’s license  greement qu lify  s investor A.

property under Article 1(2)(a) of the BIT 

96. Article 1(2)(a) of the BIT provides that any “movable and immovable property and any 

other right „in rem‟ including, in so far as they may be used for investment purposes, 

real guarantees on others' property”
 102

 as well as “any license […] issued in accordance 

with current provisions governing the exercise of business activities, including […] 

extracting and exploiting natural resources”
103

 are covered under the term “investment”. 

Therefore, both the FPS right to the premises of the oil wells as well as their license 

agreement qualify as investment and are subject to the protection of the BIT. 

 Sylv ni  h s expropri ted the Cl im nt’s investment B.

97. Sylvanian-led forces seized the premises of the oil wells
104

 and suspended FP‟s license 

agreement
105

. These acts amount to expropriation of direct or, in the alternative, indirect 

nature, they are not justified by any provisions in the BIT and they violate Claimant‟s 

rights under Article 4(2) of the BIT. 

 Sylv ni ’s seizure of the premises of the oil wells  nd its suspension of FPS’s 1.

license amount to direct expropriation under Article 4.2 of the BIT 

98. “Open, deliberate and acknowledged takings of property, such as outright seizure” 

qualify as direct expropriation regardless of whether there has been transfer of legal 

title.
106

 Such acts are forbidden by the anti-expropriatory provisions in Article 4(2) of 

                                                 
102

 BIT, Art. 1(2)(a). 

103
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104
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the Freedonia-Sylvania BIT
107

 and have been unambiguously interpreted to violate such 

provisions in tribunal practice.
108

 Therefore by seizing the oil wells, Sylvania directly 

expropriated Freedonia‟s property and violated Article 4(2) of the BIT. 

 Altern tively, Sylv ni ’s seizure of the premises of the oil wells  nd its suspension 2.

of FP’s license  mount to indirect expropri tion  nd is still   viol tion of Article 

4.2 of the BIT. 

99. Sylvania‟s seizure of the oil premises and suspension of the license both together and 

each separately radically diminished the value of FP‟s property. Even if these acts were 

not directly expropriatory, such situations where "entitlements inherent in the property 

right are taken by the government or the public so as to render almost without value the 

rights remaining with the investor” amount to cases of indirect expropriation.109  

100. To establish indirect expropriation, the fact that a property or property right was in fact 

taken must be established first by considering two factors: the severity of the economic 

impact and the duration of that impact.
110

   

 Sylv ni ’s economic imp ct with FPS’s property rights w s su st nti l i.

101. Interfering with investor‟s property to such a degree that the investor is deprived “in the 

whole or in significant part, of the use or reasonably-to-be- expected economic benefit 

of the property” is substantial enough to amount to expropriation
111

. Likewise, 

preventing an investor from the right of controlling their investment by appointing 

temporary management
112

, or even merely acquiescing in the denial for the investor to 

operate its property
113

 has been held to amount to substantial economic impact.  

                                                 
107
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102. In the present case, the Sylvanian government let alone acquiesced but also authorized 

the overtaking of the premises with the knowledge that this would make further 

operations impossible
114

. Moreover, Sylvania also suspended Freedonia‟s license to 

explore the Medanos Field
115

 and so rendered it impossible for the investor to gain any 

profit of their investment. 

103. Because of these actions, FPS was unable to control, use its investment and gain any 

benefit thereof. Additionally, there is reason to believe that FPS‟ share price dropped 

because of these actions
116

. Therefore, these measures individually and together clearly 

amount to substantial impact with FP‟s property rights. 

 Sylv ni ’s seizure w s of sufficient dur tion to render it expropri tory ii.

104. Sylvania has been deprived of its property rights for an indefinite amount of time
117

. A 

deprivation can be considered expropriation “even if it were partial or temporary”
118

.  

In fact, it is sufficient that the deprivation be “not merely ephemeral”
119

. 

105. Furthermore, Article 4(1) of the BIT expressly refers to "any measure which might 

limit permanently or temporarily the Investor‟s ownership, possession, control or 

enjoyment" and so acknowledges that even if the deprivation were temporary, it would 

still qualify. Since Article 4(2) must be interpreted in light of its context in the text of 

the treaty
120

, this further undermines the requirement of duration. 

106. At any even, in this case, a deprivation of FPS‟ property rights has occurred, FP‟s share 

value has dropped and the investor is not being able to use their investment to gain 

profit and is incurring financial losses. Therefore, Sylvania‟s seizure lasting for an 

indefinite time can be regarded as of sufficient duration to amount to expropriation. 

                                                 
114
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 Sylv ni ’s expropri tion is illeg l C.

107. An expropriation may be legal provided it is committed “for public purposes, or 

national interest, against immediate full and effective compensation, and on condition 

that these measures are taken on a non-discriminatory basis and in conformity with all 

legal provisions and procedures”.
121

  

1. There was no public purpose or national interest to justify the expropriation 

108. The expropriation ordered by the Sylvanian government was influenced not by a 

legitimate public purpose. In ADC v Hungary, the tribunal discussed an identical 

requirement stating that  “the treaty requirement for 'public interest' requires some 

genuine interest of the public” and that considering a mere reference to this interest as 

sufficient to satisfy the requirement would render it meaningless
122

.  Moreover, the 

tribunal also stated that the action in question must be necessary to achieve such public 

interest and that the party needs to "substantiate such a claim with convincing facts or 

legal reasoning".
123

  

109. In the present case, as provided in the clarifications, the oil leak has already been 

stopped by FPS and NPCS experts before the transferal of the wells to NPCS and only 

cleanup and remedial work re remaining at that time
124

 which shows that the transfer of 

the wells was redundant in terms of the public purpose of cleaning up the environment.  

This claim is further strengthened by the fact that the governmental decisions in 

question have followed after a "public outcry for the State to step in"
125

 and were made 

"under considerable public pressure"
126

.  

110. In British Petroleum v Libya, an expropriation retaliatory for a British foreign policy 

decision was declared not to meet the public purposes requirement because the 
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measures in question were adopted “[...] for purely extraneous political reasons and […] 

arbitrary and discriminatory in character”.
127

 In Siemens v Argentina, the tribunal also 

called "questionable" a specific application of the Argentina's 2000 Emergency Law 

which was suspected to be influenced by purely political considerations despite 

declaring that the Law was clearly warranted by public purpose, i.e. solving financial 

crisis
128

. Similarly in the present case to, the transfer of the oil wells was unwarranted 

by public interest and Respondent does not satisfy this requirement. 

2. Alternatively, Sylvania has failed to pay the necessary compensation 

111. The BIT requires that even a lawful expropriation must be followed by an immediate 

full and effective compensation
129

. This is true without prejudice to the purposes for 

which the expropriation has been committed
130

. In Compa  a del Desarrollo de Santa 

Elena, S.A. v. Republic of Costa Rica the tribunal was concerned specifically with 

measures allegedly aimed at aiding the environment and specifically stated that: 

“Expropriatory environmental measures – no matter how laudable and beneficial 

to society as a whole – are, in this respect, similar to any other expropriatory 

measures that a state may take in order to implement its policies: where property 

is expropriated, even for environmental purposes, whether domestic or 

international, the state‟s obligation to pay compensation remains.”
131

 

 

112. Therefore, Sylvania had a standing obligation to pay compensation and by not 

complying with this obligation it has violated Article 4(2) of the BIT. 
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 Sylvania breached the FET provision in Article 2 of the BIT VII.

113. Sylvania has made multiple changes in its legislation and pronounced some of these 

changes to have retrospective effect
132

, authorized NPCS to take over the premises of 

the oil wells
133

 and otherwise interfered with investor‟s rights and expectations. These 

acts amount to breaches of the fair and equitable treatment standard found in Article 

2(2) of the BIT. 

114. In explaining the standard, the arbitral tribunal in Waste Management drew practice 

from S.D. Myers, Mondev, ADF and Loewen cases and stated that the FET standard is 

infringed by harmful conduct that is: 

“arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory […], or 

involves a lack of due process leading to an outcome which offends judicial 

propriety as might be the case with a manifest failure of natural justice in judicial 

proceedings or a complete lack of transparency and candor in an administrative 

process”
134

 

 

115. In this case, Sylvania has a) treated Claimant arbitrarily in relation to taking over oil 

premises and suspending FPS‟ license b) breached Claimant‟s legitimate expectations 

by amending its legislation and c) breached Claimant‟s legitimate expectations by 

leaking a confidential report to “La Reforma”. 

A. Sylvania has treated Claimant arbitrarily in allowing NPCS to take over the oil 

premises and suspending its license and so violated fair and equitable treatment 

under Article 2(2) of the BIT 

116. Sylvania issued an emergency authorization where it authorized NPCS to take over the 

premises of the oil wells and suspended FPS‟ license while attempting to excuse these 

actions based on the fact that FPS had not submitted a plan to curtail the damage caused 

by the oil leak
135

. These actions were arbitrary in that Sylvania failed to provide the due 

                                                 
132
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process of law, which it was obliged to provide to comply with the fair and equitable 

treatment standard
136

. 

117. In ADC, the tribunal explained due process of law by stating that: 

“Due process of law in expropriatory contexts must contain certain legal 

mechanisms, such as reasonable advance notice, a fair hearing and an unbiased 

and impartial adjudicator to assess the actions in dispute, [which] are expected to 

be readily available and accessible to the investor to make such legal procedure 

meaningful.”
137

 

 

118. However, Sylvania failed to previously notify FPS of any of these consequences that a 

failure to submit such a plan would have, moreover, the president‟s emergency 

authorization was to be executed immediately, on the same day
138

 and without giving 

the investor any ability to prepare, appeal, or object the authorization. This breached the 

due process of law and consequently this qualifies as arbitrary behavior violating the 

FET standard under Article 2(2) of the BIT. 

B. Sylvania's retrospective elimination of the SD75 million cap on liability and 

expansion of the definition of d m ges m teri lly  re ched Cl im nts’ legitim te 

expectations under Article 2(2) of the BIT 

119. Sylvania has amended the OPA to expand the definition of damages
139

 and to 

retrospectively eliminate the FP‟s SD75 million cap on liability for spills from offshore 

facilities
140

. These amendments amount to a violation of FP‟s legitimate expectations 

under Article 4 of the BIT.  

120. The principle of legitimate expectations is a dominant element the FET standard
141

 

applicable in Article 2(2) of the BIT regardless of which interpretation of FET is 
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applied
142

 and requires a state to honor the reasonable and justifiable expectations that it 

has created on the part of an investor by its conduct when a failure to do so would result 

in damages on the part of the investor.
143

 

121. In Metaclad, the Tribunal stated that the host State entails an obligation to act in a 

consistent, unambiguous and transparent manner so that the investor may “know 

beforehand any and all rules and regulations that will govern its investment... to be able 

to plan its investment and comply with such regulations”
144

. Also in Occidental 

Exploration and Production Company, the tribunal emphasized the need of stability of 

predictability for the regulatory framework
145

. 

122. As the tribunal in Tecmed maintained in explaining this standard: 

“The foreign investor expects the host State to act in a consistent manner, free 

from ambiguity and totally transparently in its relations with the foreign investor, 

so that it may know beforehand any and all rules and regulations that will govern 

its investments, as well as the goals of the relevant policies and administrative 

practices or directives, to be able to plan its investment and comply with such 

regulations.
146

” 

 

123. This obligation persists “independently of how diligent an investor is”
147

 and 

encompasses the requirements of consistency, transparency and non-discrimination
148

. 

124. In the present case, Sylvania has failed to follow these requirements because FP was 

justified in having a legitimate expectation not to have the definition of damages 

expanded and the responsibility cap not being retrospectively modified.  

125. The principle that law cannot be applied ex post facto has been proclaimed to be a 

general principle of law
149

 and states are justified in relying on commonly accepted 
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principles and provisions of international law not to be overridden by national 

legislation
150

. Therefore, it is to be held that FP had a legitimate expectation to rely on 

non-retrospectivity of Sylvanian legislation and the modification thereof violated FP‟s 

legitimate expectations and thus the FET provision in Article 2(2) of the BIT. 

C. Sylv ni  m teri lly  re ched Cl im nt’s legitim te expect tions under Article 

2(2) of the BIT  y le  ing   confidenti l report to “L  Reform ” 

126. Sylvania has treated the investor unfairly in allowing thee confidential report including 

communications between FPS and the government
151

 and FPS testimonies
152

 to leak to 

the public through “La Reforma”.  

127. According to the legitimate expectations formulation in Thunderbird case: 

“the concept of „legitimate expectations‟ relates [...] to a situation where a 

Contracting Party‟s conduct creates reasonable and justifiable expectations on the 

part of an investor (or investment) to act in reliance on said conduct, such that a 

failure […] to honour those expectations could cause the investor (or investment) 

to suffer damages.”
153

 

 

128. Following this interpretation, in the present case, Sylvania had clearly created a 

legitimate expectation on the part of FPS not to disclose information to the public, 

especially in light of the fact that the report was legally classified as confidential and all 

testimonies were collected “in closed sessions”
154

. Notwithstanding this, Sylvania has 

allowed this classified information to leak to the public and presumably the investor 

suffered damages as a result.
155
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129. Therefore, Sylvania‟s conduct had created a legitimate expectation to create a 

confidentiality obligation on the part of Sylvania towards FPS and Sylvania‟s breach of 

this confidentiality obligation breached the legitimate expectations element of the FET 

standard. 
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 Respondent has otherwise breached the umbrella clause in Article 10 of the BIT VIII.

130. Sylvania has altered provisions in the OPA and authorized taking over of the oil wells. 

These actions individually amount to breaches of stabilization clause in Clause 18 of 

the Agreement where Sylvania had undertaken "to take all the necessary measures to 

ensure that FPS enjoys all the rights conferred upon it by this Agreement" and the 

intangibility clause in Clause 18 where the parties agreed only to make modifications 

from the agreement by the parties‟ mutual written consent
156

. Since, as explained above 

in the jurisdiction phase, Clause 18 falls under the jurisdiction of this tribunal under the 

umbrella clause in Article 10 of the BIT, a breach of the license agreement also 

amounts to a breach of the relevant umbrella clause in the BIT. 

A. Respondent has breached Article 10 of the BIT by altering the OPA 

131. Respondent has amended the OPA to raise the liability cap
157

, expand the definition of 

damages
158

 and expand FPS‟ safety obligations
159

 and has so altered the regulatory 

framework governing FPS‟ license. In CMS v. Argentina, the tribunal held that an 

obligation of the same nature as in the present case, i.e. a stabilization clause “not to 

alter the basic rules governing the License without TGN‟s [investor‟s] written consent” 

is one under the umbrella clause
160

.   

132. In very similar circumstances to the present case, LG & E, Argentina had enacted a Gas 

Law and other regulations that related to tariff calculation and price adjustment and 

other rules favorable to the investors and then subverted such regulations claiming 

national emergency. The tribunal held that these obligations had “became obligations 
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[…], by virtue of targeting foreign investors and applying specifically to their 

investments, that gave rise to liability under the umbrella clause”
161

. 

133. Similarly, since Sylvania has assumed an obligation by the license agreement to keep 

the regulatory framework intact and since it has failed to follow this obligation, 

Sylvania has breached Clause 18 of the License agreement and respectively Article 10 

of the umbrella clause in the BIT.  

B. Respondent has breached the umbrella clause in Article 10 of the BIT by 

interfering with Cl im nt’s property 

134. The Office of the President of the Republic of Sylvania has authorized NPCS to secure 

control of the oil wells
162

. By so doing, they have breached the license agreement 

Article 18 clause which guaranteed investor State‟s protection and mutual written 

consent when making any modifications from the contract
163

 and henceforth, as 

explained above, Article 10 of the BIT. 

135. In Texaco v Libya, the tribunal held “[state‟s] sovereignty encompasses the right of 

states not to exercise their right to nationalize and to enter binding commitments to that 

effect.”
164

 and that “nationalisation cannot prevail over an internationalised contract, 

including stabilisation clauses.”
165

 This conclusion has also been sustained by the 

tribunals in a number of other cases.
166

 

136. Presently, the state of Sylvania had granted FPS the right to mine the oil wells
167

 and 

therefore Sylvania‟s unilaterally interference with this right breached its 

aforementioned obligations. 

                                                 
161

 LG&E, para. 175. 

162
 Emergency authorization, Section 2. 

163
 Uncontested Facts, para. 6. 

164
 Texaco, paras 66, 67, 68. 

165
 Texaco, para. 73. 

166
 AGIP, para. 726; Revere Copper, para. 257. 

167
 Uncontested Facts, para. 4. 



Team Ago, Memorial for Claimant 

 

 

 

 

58 

 Sylvania is not entitled to rely on the essential security clause to exclude itself from IX.

the application of any of the other provisions in the BIT 

137. Article 9.2 of the BIT provides an opportunity for states to circumvent the application 

of the BIT provisions when they would serve: 

“To preclude a Party from applying measures that it considers necessary for the 

maintenance or restoration of public order, the fulfillment of its obligations with 

respect to the maintenance or restoration of international peace or security, the 

observance of its international law obligations, or the protection of its own 

essential security interests.”
168

 

 

138. Moreover, Respondent may also quote, most notably, the Nicaragua case
169

 to argue 

that the formulation “it considers necessary” also suggests that this provision is self-

judging, i.e. “confer[ing] discretion on a state to determine the need not to comply with 

certain treaty provisions.”
170

 

139. However, this provision is not self-judging because it a) is not explicitly declared to be 

such and b) it would be contrary to international law to recognize it as such. As a non-

self-judging clause, it is subject to a full prevents article 9 from being self-judging 

review by the tribunal, which it does not pass. Furthermore, c) even if this clause was 

considered to be self-judging, the measures would still subject to a good faith review by 

the tribunal and d) the measures was not performed in good faith. 

A. Article 9 is not a self-judging provision 

1. The lack of an explicit declaration prevents Article 9 from being self-judging 

140. While a self-judging nature of essential security provisions, and especially those 

following the 2004 US Model BIT formulation of “it considers to be”, seems to be a 

position suggested by the United States and accepted by the Court in Nicaragua
171

 and 
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most often adopted by the United States, especially after the 1992
172

, this position is not 

necessarily decisive of international practice, especially at the time of signing the 

Freedonia – Sylvania BIT in 1994. 

141. When commenting self-judging provisions the tribunal in Continental Casualty 

emphasized the need also warranted by Article 31 of the VCLT
173

 that "caution must be 

exercised in allowing a party unilaterally to escape from its treaty obligations in the 

absence of clear textual or contextual indications".
174

  

142. As late as 1997, the Untied States – Azerbaijan BIT includes an explicit declaration 

stating the self-judging nature of its essential security provisions.
175

 Such a declaration 

was also requested by Russian negotiators
176

 and is included in an earlier US – Russia 

BIT
177

 which has the same formulation “it considers” as the Freedonia – Sylvania BIT. 

143. This shows that essential security provisions cannot be inferred to be self-judging by 

nature, especially without an explicit declaration, and since such a declaration is clearly 

lacking in the present case, the standard clause of Article 11.2 of the BIT should apply 

and ICC should have the jurisdiction to review Article 9 of the BIT substantially. 

144. Interpreting Article 9 as self-judging is contrary to the purpose of the treaty 

2. In any event, self-judging provisions are invalid in international law 

145. Self-judging provisions are invalid in international law because they are entirely 

dependent on the discretion of the party while giving no discretion to the Court and thus 

violate the international law principle of "nemo iudex esse potest in sua propria 

causa"
178

. 
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146. As put by Judge Lauterpacht in the Norwegian loans: 

"[Reservation of national jurisdiction] is invalid as lacking in an essential condition of 

validity of a legal instrument. This is so for the reason that it leaves to the party making the 

Declaration the right to determine the extent and the very existence of its obligation. […] An 

instrument in which a party is entitled to determine the existence of its obligation is not a 

valid and enforceable legal instrument of which a court of law can take cognizance. It is not a 

legal instrument. It is a declaration of a political principle and purpose."
179

 

 

147. Similarly in the Nuclear Tests case, the ICJ commented on France‟s allegedly self-

judging provision “if this reservation is to be regarded as a self-judging reservation, it is 

invalid and in consequence France is bound by the terms of that declaration unqualified 

by the reservation in question”.
180

 

148. Any treaty provisions should be treated in conformity overriding principles of 

international law are invalid
181

, therefore so is the self-judging nature of Article 9. 

B. There was no state of necessity required by Article 9 

149. While it might not be accurate to completely equate the two concepts
182

, the state of 

necessity is generally used in tribunal practice to elucidate the requirements of essential 

security.
183

 Therefore, in order for any Sylvania‟s measure to qualify under the essential 

security clause it must be shown that it qualifies under necessity. 

150. According to Article 25 of the ILC Draft articles, establishing necessity requires to 

show that its essential interest is in grave and imminent peril, the measure taken is the 

only way for it to safeguard that interest and the State itself has not contributed to the 

situation of necessity.
184

 These requirements are cumulative, meaning that the failure to 
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establish any of these would result in failure to establish the state of necessity and 

hence evoke Article 9. What will be shown below is that at least three of these grounds 

cannot be established by Sylvania and therefore Sylvania could not rely on Article 9. 

1. There was no grave or imminent peril 

151. In order to establish that the peril was grave and imminent, it must threaten the very 

existence of the state
185

. The notion that a danger of less degree could qualify under 

was standard been rejected by tribunals in not one but three different cases
186

. 

152. Although Respondent will argue that the oil spill had a severe impact on Sylvanian 

economics
187

, the present situation can be contrasted with Sempra v. Argentina, where 

the tribunal commented on a disastrous financial crisis in Argentina which resulted in 

widespread unemployment and political turmoil and stated that: 

“[No]o doubt that there was a severe crisis and that in such a context it was 

unlikely that business could have continued as usual”, the argument that “such a 

situation compromised the very existence of the State and its independence, and 

thereby qualified as one involving an essential State interest, is not 

convincing.“
188

 

153. Likewise in the present case, even though the oil spill might have negatively impacted 

businesses in Sylvania, there was no evidence that the Sylvanian state itself was 

endangered and therefore there was no grave or imminent peril present. 

2. The measure adopted by Sylvania was not the only way to safeguard its interests 

154. In order to invoke necessity, the State must have no alternative means to protect its 

essential interests except adopting the measures in question
189

.  Alternative means must 

be exercised if only they are available “even if they may be more costly or-less 
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convenient”
190

 and not limited to unilateral action but may also comprise other forms of 

conduct available through cooperative action with other States.”
191

   

155. Presently, i.e. the overtaking of the oil wells was committed after the oil leak had 

stopped
192

. Moreover, the Sylvanian government could have undertaken remedial 

works without overtaking FPS‟ premises. Moreover, there is no evidence that Sylvania 

even deliberated any of the alternative possibilities or cooperation with other countries 

to remedy the oil spill. Sylvania retreated to unilateral action without deliberation of the 

alternatives and this alone makes its response illegitimate. 

3. Sylvania itself has contributed to the situation of necessity 

156. Sylvania only introduced legislation including the requirements to remedy the oil spill 

after the oil spill had occurred
193

. This suggests that the state itself was unprepared for 

such situations and had not undertaken the necessary actions to prepare its legal base 

for the oil spill. Not having established a sufficient legal suggests negligence on the part 

of the state. Therefore, Sylvania itself had contributed to the situation after the oil spill 

and it cannot rely on the defense of essential security. 

C. Even if essential security was a self-judging provision, its application is still 

subject to the principle of good faith 

157. Even if this tribunal considers essential security to be a self-judging provision, this does 

not exempt Sylvania‟s evocation therefore from judicial review. Self-judging 

provisions are subject to the principle of good faith as provided in Vienna Convention 

on the Law of Treaties, of which both States are parties
194

 and in which article 26 

provides that treaties must be performed by state-parties in good faith"
195

. As upheld by 

the ICJ in Djibouti v France, any exercise of state discretion in such cases must be 
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examined in terms of compliance with good faith.
196

 An interpretation that the standard 

of good faith applies has been upheld by Judge Schwebel in the Nicaragua case, where 

despite agreeing that self-judging clauses are not a matter of judicial review, the judge 

added that a basis of jurisdiction does exist if the State‟s reliance upon such a clause is 

“on its face, without basis”
197

.  

D. Sylvania has not invoked essential security in good faith 

158. A two-factor analysis has been suggested by scholars and international organizations to 

establish good faith:  

 “[F]irst, whether the state has engaged in honest and fair dealing and, second, whether there 

is a rational basis for the assertion of the NPM provision.”
198

 

159. Sylvania‟s evocation of essential security is neither without regard to irrelevant factors 

nor corresponding to the factual situation and therefore it violates good faith.  

1. Sylvania was influenced by irrelevant factors 

160. The principle of good faith obliges state Parties to apply a treaty “in a reasonable way 

and in such a manner that its purpose can be realized”.
199

 This poses the requirement on 

a State to exercise its discretion for purposes “for which it was conferred and without 

regard to improper purposes or irrelevant factors”
200

. However, Sylvania was subjected 

by CSE‟s demands to “take urgent action”
201

, moreover, the response was influenced 

by the fact that FPS refused to comply with the modified OPA and grant Sylvania 

financial compensation
202

, the payment of which was at this point irrelevant in terms of 

remedying the oil spill. Therefore, Sylvania failed to act in good faith. 

                                                 
196

 Djibouti v. France, para. 145. 

197
 Nicaragua, Dissenting opinion of Judge Schwebel, para.105. 

198
 Burke-White, p. 379. 

199
 Gab  kovo-Nagymaros Project, p. 79, para. 142. 

200
 Djibouti v. France, Declaration of Judge Keith of 4 June 2008, para. 6. 

201
 Uncontested Facts, para. 22. 

202
 Emergency authorization, Preamble. 



Team Ago, Memorial for Claimant 

 

 

 

 

64 

2. Sylv ni ’s evoc tion of its essenti l security w s unw rr nted  y the f ctu l 

situation 

161. The determination of whether a State was acting in good faith when exercising its 

jurisdiction in determining a situation posing a threat to essential security is also closely 

related to whether such a situation objectively existed. This conclusion is warranted by 

the tribunal in LG&E v. Argentina where having reviewed the legality of essential 

security measures undertaken by Argentina, the tribunal held that a good faith review of 

the same circumstances “would not significantly differ from the substantive analysis 

presented here”.
203

 

162. The Claimant relies on the arguments established above to show that there was actually 

no necessity to invoke essential security therefore Sylvania‟s evocation thereof 

contradicts its obligation to act in good faith. 

E. Sylvania cannot rely on its conflicting international obligations to evoke essential 

security 

163. While "the observance of its international law obligations" is listed in the BIT as one of 

the grounds to evoke essential security
204

, Sylvania failed to show that any such 

obligations existed or let alone they there superior to any of its obligations under the 

BIT. In Santa Elena v Costa Rica, and CMS v Argentina, cases, the tribunals discussed 

alternative international law obligations that the states had and they always suggested 

that the country‟s obligations under the BIT trumped over their alternative international 

law obligations
205

. So in the present case, without explicit evidence of superior 

international law obligations, Sylvania had to primarily comply with its obligations 

under the bit. 
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 PRAYER OF RELIEF X.

164. In light of the aforementioned, Claimant respectfully asks this Tribunal to adjudge and 

declare that: 

(i) The Claimant has standing before the Tribunal 

(ii) CSE, should not be permitted to participate in the proceedings 

(iii) All the actions and statements of the NPCS are attributable to the Respondent 

(iv) Respondent‟s counterclaim is unfounded and in violation of the BIT 

(v) Respondent materially breached Articles 2, 4 and 10 of the BIT 

(vi) Respondent is not entitled to rely on the Article 9 of the BIT 

 

 

 

 

 

 

 

 

 

 

 

Respectfully submitted on September 30, 2011 

 

 


