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STATEMENT OF FACTS 

 

01. Claimant, Freedonia Petroleum LLC (“FP”), is an energy company incorporated in 

Freedonia. The Government owns a 60% interest and the remaining shares are held by a 

consortium of Freedonian enterprises. 

02. Respondent is the Republic of Sylvania. In 2006, the Sylvanian government authorised 

foreign investment in the oil exploration within its territorial waters. 

03. Freedonia and Sylvania are parties to a Bilateral Investment Treaty (“FSBIT”), the 

Vienna Convention on the Law of Treaties and are members of the World Trade 

Organisation. 

04. The Government of Sylvania issued an international deep sea tender for oil exploration 

in the Medanos Oil Field in the Libertad Gulf in which FP was the sole bidder. FP 

incorporated Freedonia Petroleum S.A. (“FPS”) in Sylvania and FPS entered into the 

Medanos License Agreement (“MLA”), a 5-year non-exclusive exploration and drilling 

license. FPS agreed to pay 12% royalty and certain safety obligations, including a 

requirement to prevent discharge of oil and in the event of a discharge, the immediate 

and effective removal of oil. 

05. The MLA had the force of law (Clause 22) and further included a provision whereby any 

change in the terms of the benefits enjoyable by FPS would be incorporated only through 

the mutual written consent of both parties (Clause 18). 

06. On 9
th

 June 2009, a large explosion whose cause is unknown occurred in the Medanos 

Field causing a leak of 35,000-60,000 gallons of oil a day into the Libertad Gulf. A week 

later, scientists on a nationally televised press conference spoke of how, if not checked, 

the oil spill could spread to the Sylvania Keys, a protected area with high levels of 

biodiversity. This led to a public outcry for state intervention. 

07. On 24
th

 July, a report, prepared by experts regarding the oil spill and classified as 

confidential, was leaked to a national newspaper which published it. Immediately after 

this, the share prices of FPS dropped drastically. 
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08. On 10
th

 December, the Government of Sylvania amended the Oil Pollution Act (“OPA”) 

revising limitations on liability for damages caused by oil pollution and expanding the 

ambit of the meaning of damages. New safety obligations were introduced and the SD 75 

million cap on liability was removed with retrospective effect from 1
st
 June, 2009. 

09. FPS, as a result, sought declaratory relief from Sylvanian Courts to the effect that Clause 

18 and 22 of the MLA had overriding effect vis-à-vis the amendments to the OPA. The 

matter is still pending before the courts. 

10. On 30
th

 August, 2010, Sylvania incorporated the National Petroleum Company of 

Sylvania (NPCS) through the adoption of a new Hydrocarbon Law. 

11. The oil spill had caused severe damage to hundreds of businesses in Sylvania including 

important industries such as agriculture, seafood and tourism. Thousands of citizens had 

lost their jobs as a result of this adverse impact. 

12. On 22
nd

 November, Clean Sylvania Environment (“CSE”), a non-profit NGO, demanded 

that the government take urgent action to remedy the damage caused by the oil spill. 

13. On 29
th

 November, an executive order was passed by the President of Sylvania whereby 

FPS‟s license was suspended until a plan to remedy the environmental damage was 

submitted. NPCS was authorised to take over the leaking oil wells to carry out measures 

to clean up the damage caused by the spill. By this time, the leaking wells had been 

plugged and FPS had mobilised an emergency to remedy the oil spill. 

14. The President of Freedonia entered into negotiations with the Sylvanian President 

regarding the taking over of the oil wells but with no result. FP and FPS as a result 

informed the Government of Sylvania of its alleged breach of the BIT and explained that 

the companies were willing to arbitration under the dispute resolution clause. The 

Government of Sylvania responded to their note by stating that the dispute was a inter-

State arbitration and not an investor-State arbitration.  

15. On 23
rd

 March, 2011 FP filed for arbitration in the International Chamber of Commerce, 

in response to which Sylvania submitted their objections to the jurisdiction of the 

tribunal. 
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16. CSE meanwhile approached the Sylvanian Court of Administrative Matters for the 

release of the details of the proceedings between FP and the Government of Sylvania, 

which the court allowed despite FP‟s objection. CSE consequently requested the 

Tribunal to be present at the hearings and filed an amicus curiae petition supporting the 

Government of Sylvania‟s stance. 
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ARGUMENTS 

PART I: JURISDICTION 

1. THE TRIBUNAL HAS JURISDICTION WITH RESPECT TO THE CLAIMS SUBMITTED BY 

CLAIMANT  

17. Freedonia Petroleum LLC (“Claimant”) submits the present dispute to the Tribunal 

invoking its jurisdiction under Article 11 of the Treaty between the Republic of 

Freedonia and the Republic of Sylvania Concerning the Encouragement and Reciprocal 

Protection of Investments (“FSBIT”). Claimant is an „investor‟ under the FSBIT and the 

present dispute qualifies as an „investment dispute‟ under the FSBIT. Therefore, the 

Tribunal has both jurisdiction ratione personae [1] and jurisdiction ratione materae [2] 

with regard to the present dispute. 

1.1 The Tribunal has jurisdiction ratione personae 

18. The Tribunal possesses jurisdiction rationae personae as Claimant satisfies the definition 

of an „investor‟ under FSBIT [1]. Further, Claimant‟s status as an investor is not 

precluded by its investment being routed through Freedonia Petroleum S.A. (“FPS”) [2], 

or by the Fredonian Government‟s majority shareholding in Claimant [3]. 

1.1.1 Claimant qualifies as an investor under the FSBIT 

19. Article 3(b) of the FSBIT defines an investor as “any legal person established in one of 

the Contracting Parties in accordance with respective national legislation … whether 

their liability is limited or otherwise”. As Claimant is a Limited Liability Corporation 

incorporated in the Republic of Freedonia, in accordance with Freedonian legislation, it 

qualifies as an investor under the FSBIT. 

1.1.2 Claimant‟s status as „investor‟ is not precluded by the fact that its investment is 

routed through FPS 

20. International arbitral practice has developed an „economic approach‟, under which strict 

legal distinctions, not reflecting the underlying economic realities, may be disregarded.
1
 

                                                 

 

1
 Dow Chemical, ¶136 
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In application of this economic approach, the ICC tribunal in Dow Chemical v. Isover St. 

Gobain, upheld its jurisdiction even though it was the parent company, which was not a 

signatory to the arbitration agreement that approached the tribunal. The tribunal 

considered the fact that the parent company exercised absolute control over its 

subsidiaries to be a crucial factor in extending the arbitration agreement to the parent 

which had not participated in it.
2
 The tribunal went on to say that irrespective of the 

distinct juridical identity of each member, a group of companies constitutes one and the 

same economic reality, of which the arbitral tribunal should take account in deciding on 

its jurisdiction.
3
 

21. This position has been reiterated by the ICSID tribunal in Amco v. Indonesia, which held 

that if it is the parent company that is effectively the foreign investor; the subsidiary is 

nothing but an instrumentality through which the parent company seeks to realize its 

investment.
4
  The goal of an arbitration clause is to protect the investor, and such 

protection can only be ensured when it is granted to the controlling entity, and not to the 

controlled entity. This decision has been further supported by the tribunal in Klockner v. 

Cameroon.
5
 NAFTA espouses the same by permitting owner or controller of a company 

registered in another State party to submit a claim to arbitration on behalf of that 

company.
6
 NAFTA espouses the same by permitting owner or controller of a company 

registered in another State party to submit a claim to arbitration on behalf of that 

company.
7
 

                                                 

 

2
 Ibid ¶79 

3
 Ibid ¶¶80-81 

4
 Amco 

5
 Klockner 

6
 Article 1117, NAFTA; Article VII(2), Claims Settlement Declaration 

7
 Ibid 
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22. Furthermore, participation in the locally incorporated company is an „investment‟ if 

supported by the BIT.
8
 

23. Claimant is an international energy company, actively involved in the exploration and 

production of crude oil in various regions of the world. Sylvania‟s authorization of 

participation of foreign investors in oil exploration was conditional upon such foreign 

investors routing their participation through wholly owned subsidiaries incorporated in 

Sylvania. Therefore, given this precondition for Claimant to conduct business activities 

in Respondent, Claimant is entitled to take up FPS‟s claim, and in effect, it is Claimant 

who is the investor, FPS being a mere instrumentality through which Claimant sought to 

realize its investment. As it is Claimant who is effectively in control of FPS, the Tribunal 

should realistically assess the economic reality of the parent-subsidiary relationship 

between Claimant and FPS as a „controlling-controlled‟ relationship. Further, it is well 

accepted in international law that a foreign investor can directly enforce rights against a 

State for harms done to its subsidiaries in that State if incorporation of the subsidiary was 

mandated by the State.
9
 

24. Moreover, as the definition of investment under FSBIT includes “shares, debentures, 

equity holdings”,
10

 FPS, by the virtue of being a wholly owned subsidiary, is in effect an 

investment of Claimant in Freedonia. Thus, the Claimant is in a position to espouse its 

claims and therefore, the Tribunal‟s jurisdiction is not precluded by the investments 

being routed through FPS. 

1.1.3 Jurisdiction rationae personae of the Tribunal is not precluded by the Freedonian 

Government‟s majority shareholding in Claimant 

25. Tribunals can find jurisdiction in favour of State-owned claimants if they are not acting 

as agents of the Government or performing functions sovereign in nature.
11

 In the instant 

                                                 

 

8
 Schreuer, “Shareholder Protection”, p. 606, Alexandrov, p. 28; AMT, ¶1531; Maffezini 

9
 Article 11(b), Draft Articles on Diplomatic Protection 

10
 Article 2(b), FSBIT 

11
 CSOB, ¶ 23; Maffezini, ¶¶79, 80 
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case, the activity carried on by Claimant is the production of crude oil.
12

 Despite the fact 

that the Government of Freedonia holds sixty percent (60%) of the shares in Claimant, 

the functions of Claimant are commercial and not sovereign in nature. Moreover, the role 

of the Freedonian Government in Claimant is the same as that of any ordinary 

shareholder,
13

 and there is nothing in the facts to suggest that there exists a principal-

agent relationship or overarching control between the Freedonian Government and 

Claimant. Therefore, Claimant‟s status as an „investor‟ under the FSBIT is not precluded 

by the factum of a majority of its shares being held by the Freedonian Government. 

1.2 The Tribunal has jurisdiction ratione materae 

26. The Tribunal has jurisdiction ratione materae in the instant dispute as the dispute is an 

„investment dispute‟ under the FSBIT [1] and arises out of an investment [2]. Moreover, 

neither is its jurisdiction precluded by the dispute resolution clause in the MLA [3] nor 

Article 11 (3) (b) of the FSBIT [4]. 

1.2.1 The present dispute is an investment dispute under Article 11 (1) (c) of 

the BIT 

27. Article 11 (1) of the FSBIT defines an „investment dispute‟ as the interpretation or 

application of an Investment Agreement or an Investment Authorization, or any breach 

of a FSBIT right; and the Tribunal‟s jurisdiction is limited only to such disputes. 

Claimant has invoked the Tribunal‟s jurisdiction alleging the violation of Articles 2, 4, 5 

and 8 of the FSBIT by Respondent, claiming compensation for the expropriation of its 

assets, and the failure to provide fair and equitable treatment and protection to its 

investment. Thus, the dispute qualifies as an investment dispute under Article 11 (1) (c). 

1.2.2 The present dispute arises out of an investment made by Claimant 

28. The jurisdiction of a tribunal extends to any legal dispute between the parties
14

 that 

involves the infringement of a legal right of the party
15

 arising out of an investment 

                                                 

 

12
 ¶1, Uncontested Facts 

13
 Clarification No.33 

14
 Salini, ¶ 50, Mortenso  
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under the BIT.
16

 Article 1 of the BIT provides an inclusive definition for the term 

„investment‟, as including assets owned by an investor, moveable and immoveable 

property, shares and debentures, patents, know-how, trade secrets, goodwill and any right 

of a financial nature accruing by law or contract. 

29. The investment of Claimant in Sylvania falls squarely within the ambit of Article 1(2)(e), 

which defines „investment‟ to include any license that is issued for extracting natural 

resources. As Claimant‟s assets were directed towards the exploration and drilling of oil 

through a 5 year non-exclusive license, it amounts to an investment.
17

 

30. Furthermore, apart from the primary definition of „investment‟ under the FSBIT, 

generally accepted elements constituting an investment include the duration of the 

project, regularity of profit and return, element of risk for the parties, substantial 

commitment of capital and significance to development in the host state.
18

 In the instant 

case, a license for oil exploration and drilling was granted to Claimant‟s wholly owned 

subsidiary, FPS for duration of five years.
19

 FPS in turn had to pay a 12% royalty, thus 

creating a source of profit for the host state, with an element of risk involved for 

Claimant if the venture fails. Lastly, Claimant, by undertaking the oil exploration and 

production activity, is inherently contributing to the development of Respondent. 

1.2.3 The Tribunal‟s jurisdiction is not precluded by the existence of a dispute 

resolution clause in the MLA 

31. The ad hoc committee in Vivendi observed that as the legal basis of a treaty claim is 

different from a contractual claim, the existence of a dispute resolution clause in the 

contract will not preclude the parties‟ right to invoke the dispute resolution provision of 

                                                                                                                                                        

 

15
 UNCTAD Commentary 

16
 Article 25, ICSID Convention  

17
Article 1(2)(e), FSBIT 

18
 Salini, ¶52; Joy Mining, ¶57, 62; Bayindir, ¶130; Jan de Nul, ¶91 

19
 ¶4, Uncontested Facts 
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the BIT
20

. The reasoning was later adopted and approved in Salini
21

 and Euroko
22

. 

Tribunal in Impregilo
23

 further added to this reasoning by noting that in the event treaty 

and contract violations overlap, treaty violation can be legitimately argued before the 

tribunal and the contractual dispute resolution clause does not waive the parties‟ right of 

dispute resolution under the BIT. 

32. Therefore, even if the Tribunal finds the basis of the claims in both contract as well as 

the FSBIT, Article 11 jurisdiction is available to the Claimant. 

1.2.4 In the alternative, the Tribunal has the jurisdiction to address contractual claims 

of Claimant 

33. As submitted by the Claimant above, claims are based on treaty violations, capable of an 

autonomous existence outside contractual claims
24

.  

34. However, even if the applicability of the above stated is contested, Claimant avers that 

the Tribunal has jurisdiction over contractual claims under the Umbrella Clause of the 

FSBIT.  

1.2.4.1 Article 10, when given its ordinary meaning, covers contractual obligations. 

35. Article 10 states that “each Contracting Party shall constantly guarantee the observance 

of any obligation it has assumed with regard to Investments in its Territory by Investors 

of the other Contracting Party.” 

36. Both parties being signatories to the VCLT, Article 31(1) can be applied to interpret the 

Umbrella Clause, giving it its ordinary meaning, in consonance with the object and 

purpose of the BIT. Respecting the intent of the parties, the principle of effet utile should 

                                                 

 

20
 Vivendi, ¶101;  SGS v. Pakistan, ¶155 

21
 Salini, ¶62 

22
 Eureko, ¶101; Bayinder, ¶148 

23
 Impregilo, ¶83 

24
 Pantechniki, ¶61 
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be applied to interpret the Umbrella Clause so as to not render it redundant.
25

 

Furthermore, the fact that not every BIT has an Umbrella Clause
26

 supports the Claimant 

assertion that such clauses serve the special purpose of broadening the jurisdictional 

basis of the Tribunal.  In cases where umbrella clause does not specify who the 

obligations are owed to, the foreign investor can approach the tribunal under the BIT 

even if the contract was entered between the host state and investor‟s wholly owned 

subsidiary incorporated in the host State.
27

 

37. The FSBIT aims at establishing “favourable conditions for improved economic co-

operation between the two countries, including investment by nationals of one 

Contracting Party in the territory of the other Contracting Party”
28

 by providing 

protection to the investors. Article 10, when read in context of the purpose of the BIT, 

can be interpreted to impose upon the Respondent the obligation to ensure fulfilment of 

all its commitments, including contractual, in relation to investments made in its territory 

by the Claimant. A restrictive interpretation stating otherwise would be thus inconsistent 

with Article 31 of the VCLT. Furthermore, it would also then render the Umbrella 

Clause purposeless, contravening the principle of effet utile. 

38. Moreover, Article 10 does not specify whom the obligations must be owed. Therefore, it 

is of no significance that contractual claims arise from agreement between FPS and the 

Respondent.  

1.2.4.2 Umbrella Clauses have been interpreted to extend the Tribunal’s Jurisdiction 

to Contractual Claims. 

39. If the Tribunal fails to resolve the ambiguity by giving ordinary meaning to the Umbrella 

Clause, secondary sources can be looked into
29

. Umbrella Clauses, have historically, 

                                                 

 

25
 Crawford, “Treaty and Contract”, p.19 

26
 Austria Model BIT; Belgium and Luxembourg-Albania BIT; Denmark Model BIT 

27
 Enron, ¶331; Sempra, ¶¶309-14; Wälde, 35 

28
 Preamble, FSBIT 

29
 Article 32, VCLT 
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been included in the treaties to expand the jurisdictional base of the Tribunal for 

heightened protection to the investor
30

. This interpretation has been endorsed by various 

tribunals
31

, even though the practice has not been consistent
32

.  

40. It is submitted that this Tribunal should take forward the view that Umbrella Clauses 

cover contractual obligations as well as such broad interpretation is in consonance with 

the history as well as ordinary interpretation of such clauses. 

1.2.4.3 A restrictive interpretation of the Umbrella Clause also confers jurisdiction to 

hear the claims in this case. 

41. Even if restrictively interpreted, an umbrella clause can be a basis of claims in 

connection with „investment‟ without elevating the general contractual claims into treaty 

claims
33

. Some tribunals have insisted on the requirement of the relation of claim with 

“investment” over whether it is contractual or treaty based in nature
34

. Furthermore, it 

has also been held that an Umbrella Clause brings only those contractual claims under 

the jurisdiction of the Tribunal which have arisen due to the State party acting in 

“sovereign” and not “commercial” capacity.
35

 

42. As averred above, claimant‟s venture in the Medanos oil field qualifies as „investment‟ 

for the purpose of the BIT
36

. Moreover, the Respondent acted in „sovereign‟ and not 

commercial capacity while issuing the oil exploration and drilling license. 

                                                 

 

30
 Schreuer, “BIT Route” 

31
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32
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33
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35
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43. Therefore, the claims arising out of the Agreement, if any, are under the jurisdiction of 

the Tribunal by virtue of the Umbrella Clause, even if they are not elevated to the status 

of treaty claims. 

1.2.5 The Tribunal‟s jurisdiction is not precluded by the fork in the road provision of 

the BIT 

44. Fork in the road provisions are incorporated in the dispute resolution clauses of 

investment treaties to prevent multiplicity of proceedings.
37

 However, such provisions 

apply only if the same parties are present before the Tribunal [1] regarding the same 

dispute [2].
38

 

1.2.5.1 Parties in the disputes are different 

45. It is an essential element for the application of fork in the road provisions that the same 

parties should be involved in the proceedings before both, the domestic forum and the 

arbitral tribunal under the BIT.
39

 The party approaching the Tribunal should necessarily 

be a party to the proceedings instituted in the domestic forum.
40

 

46. Following failed negotiations between FPS and Respondent over the applicability of the 

amended OPA to the provisions of the MLA, FPS approached Sylvanian courts seeking 

declaratory relief that the terms of the MLA take precedence over the amendments to the 

OPA, and the proceedings are still pending. Meanwhile, FPS was ordered to pay SD 

150,000,000 as damages for violation of the MLA and the OPA. As a result, FPS 

commenced administrative proceedings before the Sylvanian Ministry of Energy to resist 

the payment and the claim was rejected.  

47. Even though Claimant‟s interests were affected by these actions, it does not ipso facto 

make Claimant a party to the domestic proceedings. The decisions in several cases 

                                                 

 

37
 McLachlan, p. 80. 

38
 Scheruer, “BIT Route”, p. 20. 

39
 Azurix, ¶90; CMS (Jurisdiction), ¶77 

40
 Scheurer, “BIT Route”, p. 20; Azurix, ¶90; CMS (Jurisdiction), ¶77 
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support the position that submissions made by FPS before domestic forums are separate 

and distinct from the submissions made by Claimant before the Tribunal,
41

 thus not 

constituting as a selection made under Article 11 (3). 

1.2.5.2 FPS approached the Sylvanian courts regarding a different dispute 

48. The application of a fork in the road provision hinges upon the requirement that the 

cause of action raised before the domestic tribunal, has to be identical to the cause of 

action raised before the arbitral tribunal.
42

 

49. The proceedings instituted before the Sylvanian Courts seeking declaratory relief, and 

the proceedings before the Sylvanian Ministry of Energy resisting the order of payment 

of damages, were actions taken by FPS as a defence to Respondent‟s unfair actions.
43

 

The causes of action in the domestic proceedings are not identical to Claimant‟s cause of 

action in the investment dispute sought to be arbitrated before the Tribunal. The domestic 

proceedings, being a consequence of an alleged contract breach and violation of 

Sylvanian law should be adjudicated in the domestic tribunals of Sylvania, whereas an 

investment dispute based on the violation of the FSBIT rights should be brought before 

the Tribunal. As the issues raised before the domestic forums and the Tribunal are 

substantially different, Claimant should not be precluded from approaching the Tribunal 

under Article 11 of the BIT. 

1.2.5.3 The Sylvanian Ministry of Energy is not a ‘court’ under Article 11 (3) (b) 

50. Article 11 (3), the fork in the road provision of the FSBIT is very similar to the 

corresponding provision in the Czech-US BIT, but with a key difference. While the 

Czech-US BIT bars the „national or company concerned‟ from bringing the dispute 

before “courts of justice or administrative tribunals”, Article 11 (3) (b) bars “the 

Investor” from bringing the dispute before “courts”. As a tribunal is not an institution 

                                                 

 

41
 CMS (Jurisdiction); Azurix; Enron, ¶¶98-99 

42
 Scheurer, “BIT Route”; Lauder,  ¶¶162-63; Middle East Cement, ¶71; Enron, ¶98; Genin, 

¶¶331-33 

43
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with the trappings of a judicial court,
44

 an „administrative tribunal‟ cannot be equated to 

a „court‟ and neither can it be elevated to the same. 

51. The Sylvanian Ministry is an administrative tribunal and should not qualify as a „court‟. 

The omission of the words „administrative tribunal‟ in Article 11(3)(b) was a departure 

from a standard forum selection clause, like the one in the Czech-US BIT and several 

others.
45

 As the selection of a domestic remedy amounts to an implied waiver of the right 

to approach the Tribunal,
46

 only the express intentions of the parties should be given 

effect.
47

 It was the intention of the Contracting Parties to specifically restrict the scope of 

application of the fork in the road provision to only the Sylvanian courts or the 

previously agreed upon dispute settlement procedure, and not administrative tribunals. 

Furthermore, as the administrative proceedings have been completed and FPS has 

complied with all internal Sylvanian administrative procedures, the issue of parallel 

proceedings before both the Tribunal and the Ministry of Energy. In any event, FPS has 

complied with all internal Sylvanian administrative procedures, thereby preventing 

concurrent proceedings in different forums. Thus, FPS‟s approaching the Ministry of 

Energy does not trigger the preclusion of investment claims under Article 11 (3) of the 

FSBIT. 

1.2.5.4 Alternatively, FPS approached the Sylvanian Ministry of Energy as an interim 

measure 

52. Legal actions, particularly defensive action taken by a locally incorporated company, in 

order to resist certain administrative actions of the host State, do not trigger the fork in 

the road provision, as it does not amount to submitting a dispute to an adjudication on 
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merits and hence cannot be equated with submission of the dispute to courts or 

administrative tribunals of the host State.
48

 

53. FPS instituted proceedings before the Sylvanian courts seeking a declaration that the 

terms of the MLA took precedence over the amendments to the OPA, and approached 

the courts only as a resistive measure against the amendment of the OPA. Furthermore, 

FPS approached the Sylvanian Ministry of Energy only to resist the payment of damages 

for the breach of its obligations under the MLA and the OPA. As FPS took recourse to 

the Sylvanian courts only to resist the actions of Respondent, it does not trigger the fork 

in the road provision. 

1.2.5.5 A forum selection clause should not be considered as a fork in the road 

provision 

54. Acknowledging the forum selection clause in an investment agreement as a fork in the 

road provision is inherently prejudiced to the interests of the investor,
49

 as it is 

undeniable that the courts of the host State may exhibit bias in favour of the State itself.
50

  

Furthermore, the investor would be unfairly denied the procedural remedies under the 

domestic jurisdiction of the host State if, approaching the domestic remedies would 

imply waiving the BIT remedy.
51

 Specifically, if contractual violations transcend the 

realm of BIT violations, the investor would be unfairly precluded from approaching the 

Tribunal under the BIT.
52

 

55. Therefore, the forum selection clause in the Medanos License Agreement
53

 should not be 

considered as a fork in the road selection. Such an interpretation would be unfairly 
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against the interest of Claimant and inconsistent with the object of offering 

encouragement and mutual protection
54

 to investments, as mentioned in the FSBIT. 

2. THE TRIBUNAL DOES NOT HAVE JURISDICTION TO ADDRESS THE COUNTERCLAIM FILED 

BY RESPONDENT 

2.1 Claimant has not consented to the counterclaim 

56. Investment treaties containing arbitration clauses serve as a unilateral offer of 

jurisdiction to investors, and the acceptance of such an offer by investors defines the 

scope of the tribunal‟s subject matter jurisdiction over both primary claims and 

counterclaims.
55

 As consent remains a cornerstone of the system of investor-State 

arbitration, it is necessary to determine whether the investor consented to the tribunal 

having jurisdiction over the issue in dispute in the counterclaim as well.
56

 

57. The jurisdiction of the tribunal under Article 11(1)(c), extends only to those disputes that 

arise out of the breach of any right conferred by the BIT, and Claimant, by invoking 

jurisdiction under Article 11(1)(c) of the FSBIT, has consented only to these disputes. 

The language of Article 11 (1) (c), in referring to such disputes, is not wide enough to 

encompass the question of damages for the harm caused to the Sylvanian environment 

due to the oil leak. As this is not a breach of any right mentioned in the FSBIT, it does 

not satisfy the requirements of Article 11(1)(c). Therefore, Claimant has not consented to 

the counterclaim. 

2.2 No breach of the BIT, only a violation of domestic law 

58. The ability of the respondent to espouse a counterclaim based on a violation of domestic 

law is dependent upon the arbitration clause invoked by the claimant.
57

 If the arbitration 

clause in the BIT specifies that the jurisdiction of the tribunal is limited only to the extent 
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of the breach of rights guaranteed under that BIT, then a counterclaim regarding a breach 

of domestic law would fall outside the tribunal‟s subject matter jurisdiction.
58

 

59. Article 11(1)(c) defines an investment dispute as a dispute arising out of the breach of 

any right conferred by the FSBIT on an Investor of the other Contracting Party. A plain 

reading of Article 11(1)(c) suggests, that the jurisdiction of the tribunal would be limited 

to only those disputes that arise as a violation of the FSBIT itself, and not any other 

rights. The primary claim filed by Claimant falls within the definition of an investment 

dispute as mentioned under Article 11(1)(c), based on the violations of Article 2 and 4 of 

the FSBIT. Respondent however, is seeking damages for the harm caused to the 

environment by the oil leak, under Sections 703, 704 and 705 of the OPA. As this is 

merely an alleged violation of the OPA and not a violation of the FSBIT, the 

counterclaim would fall outside the subject matter jurisdiction of the Tribunal.  

2.3 Respondent must seek relief in accordance with domestic laws 

60. Investor-State arbitration jurisprudence is very clear on the differences between breach 

of treaty provisions and breaches of contractual or domestic law provisions. The ad hoc 

annulment committee in Vivendi v. Argentina ruled that contract claims are separate from 

treaty claims.
59

 The same act could constitute a violation of both a contract and a BIT, 

but only the treaty violation would fall under the BIT tribunal‟s jurisdiction, while the 

contractual violation is litigated in accordance with the dispute resolution mechanism 

provided in the contract.
60

 This reasoning was further affirmed by the tribunal in Saluka 

v. Czech Republic.
61

 

61. The leak caused by the unknown explosion in the oil wells of Claimant, if at all a 

violation, is a violation of the safety obligations under the Medanos License Agreement, 

being a matter of domestic law. Any claims for damages arising from the breach of those 
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obligations, or for the damage caused to the environment do not fall within the subject 

matter jurisdiction of the Tribunal. As the Agreement contains a dispute resolution clause 

which is a binding forum for any dispute arising from the Agreement or with regard to 

violation of domestic law,
62

 the counterclaim is not admissible before the tribunal. 

2.4 In any event, there exists no connection between the primary claim and the 

counterclaim 

62. The ICSID tribunal, in the case of Saluka v. Czech Republic explains the legal position 

with regard to jurisdiction of tribunals over State counterclaims. Irrespective of the 

jurisdictional requirements set out in the procedural rules, a legitimate counterclaim must 

have a close connection with the primary claim to which it is a response; invoking those 

obligations that share a common origin, identical sources and an operational unity with 

the primary claim.
63

 Further, in Klockner v. Cameroon, it was held that the main claim 

and the counterclaim must have an indivisible and interdependent connection with each 

other, and must be towards the accomplishment of a single goal.
64

 

63. Respondent has filed the counterclaim, asserting that it is entitled to request the tribunal 

to find the actions of Claimant and FPS as causing devastating harm to Respondent, and 

to seek damages accordingly.
65

 However, there exists no such right guaranteed to 

Respondent under the FSBIT, while Claimant has approached the tribunal asserting that, 

Respondent has violated Articles 2 and 4 of the BIT by expropriating its wells without 

adequate compensation and failing to provide the minimum standard of treatment to its 

investment.
66

 The treaty obligations invoked by the primary claim do not share a 

common origin with the contractual obligations invoked by the counterclaim, and 

therefore, there exists no close connection between the main claim and the counterclaim. 
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Thus, the Tribunal does not have jurisdiction over the counterclaim, even if the dispute 

qualifies under Article 10 read with Article 11(1)(a) of the FSBIT. 

3. CSE’S REQUEST TO PARTICIPATE AS A NON-DISPUTING PARTY SHOULD NOT BE 

CONSIDERED BY THE TRIBUNAL 

3.1 Arbitration proceedings have inherent confidentiality obligations 

64. The concept of confidentiality which is inherent in international commercial arbitration 

has been substantially imported in the investment arbitration context.
67

 The accepted 

principle of private arbitration that parties not directly involved in the dispute should not 

allowed to participate in or be present at the arbitration proceedings, unless consented to 

by both the parties, has been applied to investment arbitrations as well.
68

 

65. Confidentiality requirements have been acknowledged by most institutional arbitrations 

including ICSID, LCIA, UNCITRAL, NAFTA, and ICC; though the standard of level of 

confidentiality applied has not been consistent.
69

 Moreover, apart from institutional rules 

pertaining to confidentiality, there exists substantial state practice to establish a 

customary obligation to maintain the confidentiality of the arbitration process.
70

 

3.2 CSE should not be allowed to be present during hearings 

66. Pursuant to the tribunal‟s award in Vivendi, Aguas and Biwater the ICSID Rules were 

amended to incorporate express confidentiality obligations, especially with regard to 

amicus curiae presence in the hearings and their request to be heard.
71

 This amended rule 

made it mandatory for the interested non-party to seek the consent of the parties for 

attending the hearings. This position was also accepted by the NAFTA tribunals in the 
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cases of Methanex
72

 and UPS v. Canada,
73

 which held that third party participation is 

contingent on the consent of the parties. This requirement has been consistently stressed 

upon by other tribunals like LCIA,
74

 AAA,
75

 UNCITRAL,
76

 and the ICC. Moreover, the 

ICSID tribunal, in the case of Aguas Argentinas, refused to grant access to the written 

pleadings and evidence to third parties, noting that the purpose of amicus curiae is not to 

refute arguments presented by the party, but to enrich the content available to the 

Tribunal through their expertise, perspectives and arguments.
77

 

67. Rule 21(3) of the ICC rules clearly state that “persons not involved in the proceedings” 

will not be permitted to witness the proceedings unless approved by the Tribunal and 

consented to by the parties. As the Claimant has objected to CSE‟s presence in the 

hearings, the Tribunal, respecting Claimant‟s right to confidentiality, in light of Rule 

21(3) cannot permit CSE to be present at the hearings.  

68. Furthermore, the Sylvanian Court‟s order for the release of details of the arbitration 

between the Claimant and the Respondent, to CSE was in contravention of Rule 21(3), 

when read with Rule 20 (7) of the ICC Rules, which impose a duty upon the Tribunal to 

ensure the confidentiality of the proceedings. The court‟s order infringed upon the 

Tribunal‟s authority to decide the extent of non-party intervention in the proceedings.  

3.3 CSE cannot be allowed to heard as a non-disputing party 

69. A tribunal conferring substantive rights on non-parties would transgress its powers, as 

provided for under the applicable procedural rules.
78

 Permitting the amicus to be heard as 
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a non-disputing party would consequently entail elevating the amicus to the stature of a 

party to the dispute, which is outside the scope of consent given by the parties, to 

arbitrate the investment dispute.
79

 

70. As permitting CSE to be heard as a non-disputing party would essentially be a 

transgression of the Tribunal‟s powers under the ICC Rules, CSE should not be 

permitted to participate in the arbitral proceedings as a non-disputing party. 

3.4 CSE should not be allowed to make submissions 

71. While ICSID and NAFTA have explicit provisions dealing with submissions by amicus 

curiae, the ICC Rules do not lay down any such express provision.   ICC arbitration has 

been said to be preferred over other institutional arbitrations, especially when the parties 

desire confidentiality of the proceedings. In the absence of any precedent of amicus 

curiae submissions before the ICC, the immense significance on privacy in ICC 

arbitration should be considered,
80

 in light of the fact that there are no express rules 

permitting the same, unlike ICSID or NAFTA guidelines. Thus, it can be reasonably 

concluded that amicus curiae submissions should not be accepted ipso facto by the 

Tribunal, merely because other self-contained institutional arbitrations have permitted 

them. 

72. Moreover, the participation of amicus curiae leads to an increase in the cost of arbitration 

as well as unreasonable delay in the proceedings, due to the fact that the amicus 

arguments and submissions have to be deliberated upon by the Tribunal, and responded 

to by the parties. Furthermore, as amicus are not considered „experts‟,
81

 they are not 

subjected to the evidentiary rules of the Tribunal, and hence exempted from proving the 

assertions made in their submissions.
82

 This unfairly prejudices Claimant, as CSE seeks 
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to support the submissions made by Respondent. Therefore, the Tribunal should not 

permit CSE to make its submissions. 

4. RESPONDENT MATERIALLY BREACHED ITS CONFIDENTIALITY OBLIGATIONS 

4.1 Protection of trade secrets 

73. Any confidential business information which provides an enterprise a competitive edge 

may be considered a trade secret. Trade secrets encompass manufacturing or industrial 

secrets and commercial secrets. The unauthorized use of such information by persons 

other than the holder is regarded as an unfair practice and a violation of the trade secret.
83

 

Article 39 of the Agreement on Trade-related Aspects of Intellectually Property Rights 

(“TRIPS”) imposes an obligation upon States to protect undisclosed and confidential 

information within their control, from being disclosed to third parties without the other‟s 

consent. The Republic of Freedonia and Respondent, both being members of the World 

Trade Organization, are also signatories to TRIPs, making the confidentiality obligation 

binding on them. 

74. Furthermore, Article 39 further lays down a three pronged test to determine if 

information is confidential: the secrecy of the information, its commercial value due to 

the secrecy and whether reasonable steps were taken, under the circumstances to 

maintain that secrecy. 

75. The confidential report prepared by the Sylvanian Ministry of Energy on the oil spill in 

the Gulf of Libertad, including closed session testimonies by FPS and its personnel.
84

 

The report, classified as „confidential‟ under Sylvanian Government regulations, 

contained information about the leaking oil well and the new release points that were 

causing the oil leak.
85

 The environmental impact of the oil spill has to be determined by 

taking the exact locations of the leaking points, operational information and the quality 

and quantity of the oil reserve into account. The 5 year non-exclusive oil exploration and 
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drilling license granted to FPS allowed Respondent a right to have its own companies 

operating in the Medanos oil field, or to even provide other companies with licenses. In 

such a scenario, the location of the leaking oil wells becomes an invaluable secret having 

immense commercial value. Therefore, by allowing the confidential report to be leaked 

to La Reforma, Respondent failed to take adequate measures to protect the confidential 

information and trade secrets of Claimant, thereby irreparably harming the business 

interests of Claimant in Sylvania. 

4.2 In any event, Protection of investment under BIT and CIL 

76. Article 1 of the FSBIT provides an inclusive definition of investment, as including 

shares, debentures, equity holdings, trade secrets, know-how and goodwill of the 

investor. Further, Article 2 mandatorily provides that Contracting Parties shall at all 

times treat all investments in accordance with customary international law, and provide 

full protection and security to such investments. Most States recognize the confidential 

nature of proprietary information, technical know-how and trade secrets when they are 

provided to the Government in confidence,
86

 elevating this norm to a customary 

international law obligation on the State. 

77. The disclosure of information legislations of different States across the world, make an 

exemption for commercial interests, which includes trade or commercial secrets and 

information submitted to the government in confidence.
87

 It follows from such state 

practice that there exists a customary law obligation on a State to not disclose 

information that involves trade secrets and confidential information submitted to its 

Government in confidence by corporations and investors. 

78. Moreover, as trade secrets have been included in the definition of investment, 

Respondent had a duty to offer full protection to such investment under Article 2(2) of 

the FSBIT. However, by allowing the confidential report to be leaked and published by 

La Reforma, Respondent has failed in its duty to protect the investment, and more 
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importantly, failed to uphold its confidentiality obligations under customary international 

law. 

PART II: MERITS 

5. THE ACTIONS OF NPCS ARE ATTRIBUTABLE TO RESPONDENT 

79. Article 5 of the ILC Articles provides that those acts carried out by entities which are not 

de jure state organs but are empowered to exercise governmental authority are 

attributable to the state. Article 5 does not attempt to define „governmental authority‟, 

since the scope of the term would have to depend on the state‟s history and tradition.
88

 

Investment tribunals have, however, held that de facto seizures of oil wells amount to the 

exercise of governmental authority.
89

  

80. According to Article 8 of the ILC Articles on State Responsibility, the conduct of a 

person or a group of persons shall be considered an act of a State under international law, 

if the person or group of persons are in fact acting on the instructions of, or under the 

direction or control of that State in carrying out the conduct. The term “direction and 

control” was taken up for consideration in the Nicaragua case where the ICJ laid down 

the „effective control‟ test, whereby the state is required to direct or enforce the 

perpetration of the acts in question when they are being performed.
90

 However, 

commentators have opined that actions of corporations may be attributed to the state only 

in cases where the state exercises direction and control over the corporation when it is 

exercising governmental authority.
91

 

81. NPCS was under the directive control or direction of Respondent. NPCS was established 

by a new Hydrocarbon Law, and was fully owned by Respondent.
92

 Furthermore, the 
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Board of Directors of NPCS was appointed by Respondent.
93

 Additionally, NPCS took 

control of the oil wells only when Respondent authorised the action by means of 

Executive Order No. 2010- 1023. This shows the extent to which NPCS was under the 

direction and control of Respondent, making NPCS‟s actions of taking over Claimant‟s 

oil wells attributable to Respondent. 

6. RESPONDENT’S ACTIONS AMOUNT TO A VIOLATION OF THE FAIR AND EQUITABLE 

TREATMENT STANDARD 

82. It is contended that firstly, the standard of Fair and Equitable Treatment (“FET”) 

provides greater protection than customary international law [1]. Secondly, Respondent‟s 

actions towards Claimant were discriminatory in nature [2] and lastly, Claimant‟s 

legitimate expectations were violated in the instant case [3]. 

6.1 The FET Standard provides greater protection to investors than customary 

investment law 

83. Article 2 (2) of the FSBIT posits that investors should be treated in accordance with 

customary international law, including FET. International practice as well as writing 

demonstrates that, in the absence of express provision, FET is not limited to the 

International Minimum Standard (“IMS”) mandated by Customary International Law 

(“CIL”).
94

  

84. One view of FET takes into account the full range of international law sources, including 

general principles and treaty obligations. Such a view has been taken by the NAFTA 

tribunal in Metalclad
95

 and S. D. Myers.
96

 Preserving the stability of investment 

expectations was also a paramount consideration to the Metalclad tribunal. It founded an 
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FET violation on a failure to ensure a predictable framework for the investor‟s business 

planning and investment.
97

 

85. Another school of thought postulates FET as an independent, self-contained treaty 

standard. In the words of the Tecmed tribunal, a foreign investor expects the host State to 

act in a consistent manner, free from ambiguity and ensuring transparency, so that an 

investor is aware of all rules and regulations that will govern its investments, and is able 

to plan its investment and comply with such regulations.
98

 Furthermore, the tribunal in 

Tecmed repeatedly invoked the investor‟s “fair expectations” in finding an FET 

violation.
99

 This sentiment was echoed in the Occidental decision, which stressed on the 

stability of the legal and business framework, as an essential element of FET.
100

 

Moreover, this postulation has also found scholarly support.
101

 

86. Commentators have opined that FET consists of the fundamental principles of non-

discrimination, reasonableness, transparency, consistency and due process.
102

 A four-

pronged test has been adopted by tribunals in order to determine a breach of FET 

obligations. Firstly, the conduct is required to be “arbitrary, grossly unfair, unjust or 

idiosyncratic”.
103

 The second requirement examines the nature of the conduct of the host 

state and its conformity with the principles of due process.
104

 The third prong examines 

whether or not the conduct “substantially changed the legal and business framework 
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under which the investment was decided and implemented”
105

 and lastly, the conduct 

must be in violation of the legitimate expectations of the investor.
106

 

87. Whichever theory of FET this Tribunal chooses to adopt, FET should be conceptualized 

as being broader in terms of investor protections than the IMS standard under CIL. 

6.2 Respondent’s actions are discriminatory 

88. The FET standard mandates that actions be carried out on a non-discriminatory basis.
107

 

Furthermore, the BIT too provides that expropriations shall not be carried out on an 

arbitrary basis.
108

 

89. In the present case, FPS was the sole bidder in the tender process.
109

 FPS was hence the 

sole company drilling and extracting oil in the Medanos oil field. Respondent, under 

public pressure, amended the OPA to revise limitations of damages,
110

 broadened the 

scope of „damages‟,
111

 enlarged the number of safety obligations to be observed by 

parties operating facilities mining oil
112

 and removed the SD75 million cap on 

damages.
113

 Such amendments were clearly targeted at FPS, since FPS was the sole 

driller for oil off the coast of Sylvania. Furthermore, the amendments were provided with 
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retrospective effect, from 1
st
 June 2009,

114
 imposing an unfair obligation on Claimant. 

Therefore, the amendments to the OPA were discriminatory against Claimant. 

6.3 Claimant’s legitimate expectations were violated by Respondent 

90. The FET standard requires protection of legitimate expectations of investors.
115

 It is an 

accepted proposition that an investor may base his expectation on the law of the land.
116

 

However, for legitimate expectations to arise, the protectable expectations have to be the 

result of an agreement,
117

 and such expectations must be legitimate and reasonable.
118

 

The protection of legitimate expectations further entails a four pronged test: firstly, the 

representations must be legal; secondly, they must be precise and unambiguous; thirdly, 

they must not have been adopted on the basis of false or incomplete information 

provided by the beneficiary and lastly, they must outweigh the public 

interest.
119

Additionally, the stability of the legal and business framework of a State has 

been recognised as a facet of FET treatment.
120

 Public policy has been held to not be a 

factor to be considered, if guarantees given under the legal framework crucial for the 

investment decision are frustrated.
121

 

91. In the present factual matrix, the Medanos License Agreement explicitly states that no 

changes may be made to the benefits Claimant is entitled to, without prior written 
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consent of both parties.
122

 The representation was therefore legal, since the Sylvanian 

Congress authorised the License Agreement through a law.
123

 Furthermore, the language 

of the clause was clear and unambiguous
124

 and was not based on incomplete 

information. Regarding public policy, the amendments to the OPA, although to further 

public interest, frustrated the guarantees given to Claimant under the License Agreement. 

Lastly, the retrospective effect of the amendments to the OPA affected Claimant‟s 

guarantees under the License Agreement to a large extent. Due to the above reasons, 

Claimant‟s legitimate expectations were violated. 

7. RESPONDENT’S ACTIONS AMOUNT TO A VIOLATION OF ARTICLE 4 OF THE FSBIT 

92. Claimant contends that the measures adopted by Respondent were expropriatory in 

nature and are unjustified in law [1]. Moreover, the non-payment of compensation 

renders the expropriation illegal and Claimant is entitled to the same [2]. 

7.1 Claimant’s investment was unjustly expropriated 

93. The measures adopted by Respondent in the instant case were expropriatory in nature [1] 

and contravened international law given its illegality [2]. 

7.1.1 Respondent‟s acts amount to expropriation 

94. An expropriatory act may be direct or indirect in nature.
125

 The transfer of title from the 

investor to the State is not necessary to establish expropriation.
126

 Any regulatory activity 
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which makes it practically impossible for the investor to carry on meaningful operations 

or, interferes with or unduly delays enjoyment of the benefits of its investment amounts 

to expropriation.
127

 The measure need not be permanent for it to be expropriatory.
128

 

Expropriatory measures may be divided into direct and indirect expropriation. 

95. Direct expropriation is said to occur when the state openly seizes property,
129

 while 

indirect expropriation is said to occur when a government measure is implemented 

whereby the investor is indirectly deprived of the benefits of his investment.
130

 The 

seizure of Claimant‟s assets in the instant case amounts to indirect expropriation.  

96. In the alternative, the seizure amounts to indirect expropriation. Indirect or creeping 

expropriation refers to a series of expropriatory measures wherein a state interferes with 

the investor‟s property rights to such an extent that such rights are rendered 

ineffective.
131

 An expropriatory measure is considered as such by the extent of 

deprivation the investor suffers and not determined by the intention of the government.
132

 

Indirect expropriation is deemed to have occurred when there exists a substantial 

deprivation of the investor‟s control over his investment.
133

 The factors taken into 

consideration for this are the intensity and duration of the economic deprivation suffered 

by the investor.
134

 Ownership has been held to be expunged when the investor is no 
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longer in control of the investment, or where it cannot direct the day-to-day operations of 

the same.
135

 

97. In the instant case, Respondent took numerous measures to expunge Claimant‟s control 

over the oil wells. The License Agreement is governed by Sylvanian laws
136

 and the 

report vis-à-vis the oil spills was classified as a confidential document, to be released 

internally on a need-to-know basis.
137

 However, after the contents were published in La 

Reforma, the prices of FPS‟s shares plunged drastically.
138

 

98. Furthermore, Respondent took over Claimant‟s oil wells even though Claimant had 

plugged the leak and had a team ready to do the remedial works.
139

 The ordinance passed 

by Respondent furthermore suspended Claimant‟s license to drill in the Medanos oil 

field, thus preventing Claimant from extracting any more oil from the area. This 

deprivation of control Claimant had over the oil wells effectively renders Claimant‟s 

property rights over the wells as ineffective.  

99. The measures amount to indirect expropriation, since Claimant is unable to extract any 

revenue from the oil wells as they were taken over by Respondent. Therefore, the actions 

of Respondent amount to indirect expropriation or measures tantamount to expropriation. 

7.1.2 The breach of legitimate expectations supports a finding of expropriation 

100. The breach of a legitimate expectation is a strong indicator of a measure being 

expropriatory.
140

 Therefore, the breach of Claimant‟s legitimate expectations
141

 supports 

a finding of expropriation. 
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7.1.3 The expropriation is illegal and unjustified 

101. The expropriation in the instant factual matrix is illegal since it does not fall within the 

ambit of the „public purpose‟ exception [1] and furthermore, the measure was not a valid 

exercise of the police powers of the state [2]. 

7.1.3.1 The expropriation fails the public purpose requirement 

102. Article 4 of the FSBIT declares that an investor‟s property cannot be expropriated, 

except for public purposes.
142

 Several BITs
143

 support this stance as it is reasoned that, 

since public welfare requires the taking of property, this right is dependent on good faith 

as well as genuine public need. Although prior jurisprudence has afforded States a wide 

margin in appreciating whether an expropriation serves a public purpose or not, they are, 

however, required to demonstrate public interest or display good faith.
144

 

103. In the present case, the damaged oil wells were sealed by a team which included experts 

from FPS.
145

 Furthermore, after the oil spill FPS tried to plug the wells and address 

environmental issues by putting together a team.
146

 FPS therefore complied with the 

safety obligations laid down in the License Agreement. However, Respondent 

nonetheless seized Claimant‟s wells in order to conduct remedial works on the oil 

wells
147

 without giving Claimant a choice in the matter.
148

 The above displays a complete 

lack of public interest and as a result, the Tribunal should hold that the defence of public 

purpose is inapplicable vis-à-vis Respondent‟s expropriatory measures. 
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7.1.3.2 Respondent’s measures were not a valid exercise of police powers. 

104. International law allows a State in certain cases to expropriate an investor‟s property 

without providing compensation for the same, as long as it is a valid exercise of its police 

powers, i.e. if it is passed for the “protection of public health, safety, morals or 

welfare”.
149

 

105. Three broad categories of police powers have been recognised by international 

jurisprudence as well as commentary: (i) public order and morality; (ii) protection of 

human health and the environment; and (iii) state taxation.
150

 

106. In the instant factual matrix, the damaged wells were already sealed by a team of 

experts.
151

 Moreover, FPS took positive measures to plug the oil wells and address 

environmental issues by putting together a team of experts.
152

 Having taken those steps, 

FPS ensured that it complied with the safety obligations agreed to in the License 

Agreement. Respondent hence flagrantly abused its police powers by expropriating 

Claimant‟s assets unjustly and without compensation. Therefore, the Tribunal should 

hold that the seizure of Claimant‟s assets was not a valid exercise of Respondent‟s police 

powers. 

7.2 The non-payment of compensation renders the expropriation illegal 

107. It is contended that Claimant is entitled to full, immediate and effective compensation 

under the FSBIT [1] and in any case, CIL mandates the payment of compensations in 

cases of expropriatory measures [2]. 

7.2.1 Claimant is entitled to compensation by virtue of Article 4 of the FSBIT 

                                                 

 

149
 Christie, p. 338 

150
 Newcombe and Paradell 

151
 Clarification No. 49 

152
 Clarification No. 50 



TEAM ALFARO, 2011 FDI MOOT  -Arguments- 

 

MEMORIAL for CLAIMANT 

34 

108. A party to a treaty is bound by the provisions of the treaty and must carry out its 

obligations arising out of the treaty, in good faith.
153

 Furthermore, the language used in a 

treaty is to be interpreted in light of its ordinary meaning.
154

 

109. Article 4 of the BIT provides that expropriatory measures shall be carried out by 

Respondent against immediate full and effective compensation.
155

 Moreover, the amount 

of compensation is to be equivalent to the fair market value of the investment and the 

method of calculation is to be based on internationally accepted norms.
156

 However, in 

the present case, Respondent failed to provide adequate compensation, as provided for in 

Article 4 of the FSBIT. 

7.2.2 In the alternative, Claimant is entitled to compensation under customary 

international law. 

110. Customary international law mandates payment of compensation in cases where a State 

expropriates an investor‟s assets.
157

 Furthermore, the compensation provided must be 

prompt, effective and adequate.
158

 This position is adopted in the International Law 

Commission‟s Articles on State Responsibility where compensation has to cover „any 

financially assessable damage including loss of profits‟.
159

 This position has been 

reflected in numerous decisions by ICSID tribunals which have maintained that 

compensation may be claimed for damnum emergens (actual losses) as well as lucrum 

cessans (loss of profits).
160

 The World Bank Guidelines on the Treatment of Foreign 
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Direct Investment too reflect a fair market value standard that is to be followed. The 

tribunal should therefore declare that prompt and effective compensation be provided 

under CIL. 
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PRAYER FOR RELIEF 

 

111. In the course of the submission as presented above, Claimant respectfully requests the 

Tribunal to adjudge and declare: 

 

1. That the Tribunal has jurisdiction over the present dispute. 

2. That the Tribunal does not have jurisdiction over the counter-claim submitted by 

Respondent. 

3. That CSE should not be allowed to participate in the arbitral proceedings as a non-

disputing party. 

4. That Respondent materially breached its confidentiality obligations. 

5. That NPCS‟s actions are attributable to Respondent. 

6. That Respondent‟s actions have amounted to expropriation, discrimination and a 

violation of fair and equitable treatment, in addition to a violation of general 

international law or applicable treaties. 

7. That Claimant is entitled to compensation under Article 4 and Article 5 of the FSBIT. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 30, 2011 

 

 

------/s/------ 

Team Alfaro 

     On behalf of Claimant, 

   Freedonia Petroleum LLC 

 


