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STATEMENT OF FACTS  
 

1. Claimant, Fredonia Petroleum S/A, “FPS”, is a wholly-owned subsidiary company of 

Fredonia Petroleum LLC., which was incorporated with the purpose of participating in the 

bidding process for oil exploration permits off the coast of Sylvania.  

 

2. Respondent, the Republic of Sylvania, awarded Claimant a 5-year non-exclusive oil 

exploration and drilling license regarding blocks off the Medanos Field.  

 

3. On June 13, 1994 the Republic of Freedonia and the Republic of Sylvania signed a 

Bilateral Investment Treaty (the “BIT”).
1
   

 

4. On May 26, 2007 Claimant and Respondent firmed the Medanos License Agreement (the 

“Agreement” or “MLA”), pursuant to the tender process to explore oil in the Respondent‟s 

territory. The Agreement stipulated that Sylvanian law should govern its terms and that it 

would have the force of law.
2
  

 

5. On June 9, 2009 an explosion with unknown origin occurred in the Medanos Field 

causing the exploration wells to leak.
3
   

 

6. On July 24, 2009 a panel composed by experts from the Government of Sylvania 

prepared a confidential report concerning the leak, available internally and on a “need to 

know” basis.
4
 

 

7. On September 29, 2009 the newspaper “La Reforma” published confidential information 

of the report, implying Claimant‟s liability for new leaks and indicating possible 

consequences of the leaks.
5
 

 

8. On November 21, 2009 the Sylvanian Freedom Information Law (“Fol Law”) was 

amended to limit the access of third parties to information of International Tribunals cases 

involving Respondent. In order to get information on international cases non-parties should 

request the authorization of a Sylvanian Court.
6
  

 

9. On December 10, 2009 the Oil Pollution Act (the “OPA”) was amended with retroactive 

effects, becoming effective as of June 1
st
, 2009. The amendment highly increased the liability 

of responsible parties for oil exploration facilities from which oil was discharged. It also 

established new safety obligations for the oil exploration activity.
7
  

                                                           
1
 BIT, Record, Annex 2. 

2
 Uncontested facts, ¶ 04. 

3
 Uncontested facts, ¶ 07. 

4
 Uncontested facts, ¶ 09. 

5
 Uncontested facts, ¶ 09. 

6
 Uncontested facts, ¶ 10. 

7
 Uncontested facts, ¶ 11. 
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10. On January 29, 2010 Respondent sent Claimant a communication establishing the time 

limit of sixty days to take the adequate measures regarding the OPA and its new amendment.
8
  

 

11. On February 12, 2010 Claimant requested declaratory relief before Sylvania Courts 

sustaining that Clauses 18 and 22 of the Agreement prevail over the OPA amendments.
9
  

 

12. On February 26, 2010 Respondent finned Claimant the amount of SD 150,00,000 

liquidated damages for alleged breaches of the OPA and the Agreement. Claimant initiated an 

administrative process before the Sylvanian Ministry of Energy to avoid the payment once it 

had fulfilled all necessary safety obligations.
10

  

 

13. On June 10, 2010 Claimant‟s request was denied by the Minister of Energy, giving 

Claimant fifteen days to pay the fine. Further attempts of negotiation were unsuccessful.
11

  

 

14. On August 10, 2010 the National Petroleum Company of Sylvania (“NPCS”) was created 

by the new Hydrocarbon Law.
12

  

 

15. On August 30, 2010 NPCS was incorporated under Respondent‟s law.
13

 

16. On November 3
rd

, 2010 the President of Sylvania declared to the press that the damages 

of the oil leaks were supposedly aggravated by Claimant‟s conduct.
14

 

 

17. On November 22, 2010 Clean Sylvanian Environment (“CSE”), a Sylvanian NGO, 

requested the Government of Sylvania to take immediate measures about the consequences of 

the oil leaks.
15

  

 

18. On November 29, 2010 Claimant‟s the oil wells were unlawfully taken over by 

Respondent‟s staff as a consequence of the Executive Order n. 2010-1023, ordered by the 

President of Sylvania on the same date.
16

 

 

19. On December 10, 2010 diplomatic meetings were held between the President of 

Freedonia and the President of Sylvania attempting to reach an agreement which was not 

possible due to Respondent‟s unreasonable demands.
17

  

 

                                                           
8
 Uncontested facts, ¶ 15. 

9
 Uncontested facts, ¶ 16. The final decision is still pending.  

10
 Uncontested facts, ¶ 17. 

11
 Uncontested facts, ¶ 18. 

12
 Uncontested facts, ¶ 19. 

13
 Uncontested facts, ¶ 19. 

14
 Uncontested facts, ¶ 20. 

15
 Uncontested facts, ¶ 22. 

16
 Uncontested facts, ¶ 23. Executive Order, Record, Annex 3. 

17
 Uncontested facts, ¶ 24. 
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20. On December 23, 2010 Claimant and FPS sent a communication to Respondent 

appointing that the transfer of the oil wells to NPCS was a breach of the BIT and that there 

was an intention of starting an arbitral procedure. Respondent replied that this was a State to 

State dispute, not subject to the BIT‟s forum clause.
18

 

 

21. On March 23, 2011 Claimant filed the arbitration request against the Respondent before 

the International Chamber of Commerce (ICC) claiming for damages regarding the breach of 

the BIT, due to Respondent‟s “unfair and inequitable treatment, violation of legitimate 

expectations, and expropriation”.
19

 

 

22. On April 20, 2011 Respondent submitted an objection to the jurisdiction of ICC.
20

 

 

23. On May 20, 2011 the Arbitral Tribunal was constituted.
21

 

24. On May 30, 2011 Claimant answered Respondent‟s objection to this Tribunal‟s 

jurisdiction.
22

 

 

25. On August 26, 2011 CSE requested before the Sylvanian Court a release of details of the 

arbitration proceedings commenced by Claimant.
23

 

  

26. On August 31, 2011 the Parties were called to submit their comments on the CSE‟s 

request.
24

  

 

27. On September 05, 2011 Claimant objected the request of CSE. Respondent consented 

with the release of information.
25

 

 

28. On September 10, 2011 CSE requested this Arbitral Tribunal to “be present at hearings, 

to submit documents and to be heard as non disputing party in the ICC hearings”. The Parties 

should present their positions in their memorials.
 26

 

 

29. On September 29, 2011 the Sylvanian Court accepted CSE‟s request and ordered the 

release of the written statements submitted by the Parties in the arbitral proceedings. This 

decision did not cover transcriptions of the proceedings.
27

  

 

 

                                                           
18

 Uncontested facts, ¶ 25. 
19

 Uncontested facts, ¶ 26. 
20

 Uncontested facts, ¶ 27. 
21

 Uncontested facts, ¶ 29. 
22

 Uncontested facts, ¶ 28. 
23

 Uncontested facts, ¶ 31. 
24

 Uncontested facts, ¶ 32. 
25

 Uncontested facts, ¶ 33. 
26

 Uncontested facts, ¶ 34. 
27

 Uncontested facts, ¶ 33. 
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SUMMARY OF ARGUMENTS 

 

Freedonia Petroleum S.A., the Claimant in the present dispute, will hereby respectfully submit 

to this Arbitral Tribunal the following issues: 

   

First, on the Jurisdiction claims, the Claimant will request the dismissal of Respondent‟s 

challenge to jurisdiction, and submit that the Claimant is an Investor under the BIT, the 

Respondent is barred from alleging that FPS is a necessary party and that its involvement 

would preclude ICC‟s jurisdiction and that FPS‟s Recourse to the Sylvanian Ministry of 

Energy does not prevent the Claimant from pursuing arbitration. The Claimant will further 

submit that the Tribunal does not have jurisdiction to analyze the counterclaim, and thus, it 

should not be admitted in the procedure.  

 

Second, Claimant will allege that Respondent breached the confidentiality duty under the 

applicable rules, both under the ICC Rules and under the BIT. 

 

On the Material claims, Claimant will argue that Claimant‟s investment was protected by the 

Medanos Licence Agreement and the Freedonia-Sylvania BIT, and that the Respondent 

breached the BIT when precluded Claimant from executing its contractual duties. Moreover, 

Claimant will argue that the BIT‟s umbrella clause enhances a substantive treaty standard that 

renders the material contractual breach to be against the international law, which shall be 

applied by the Tribunal since the MLA was given an international character by the parties. In 

addition, the Claimant will assert that the Respondent is not entitled to arbitrarily alter its 

legislation, and that the amendments of the OPA should thus be disregarded, given the 

stabilization clause in the contract and the protection to the commitment that Sylvania could 

not alter its legislation, granted by the umbrella clause .  

 

Furthermore, Claimant will reason that because the cause of the explosion is unknown, 

Claimant cannot be held liable for its consequences. 

 

Claimant will proclaim the violation of substantive standards of investment protection by 

Respondent, such as the principles of fair and equitable treatment, due process and legitimate 

expectations of the investment. In this tactic, the Claimant will assert that the actions of NPCS 
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are attributable to Respondent, and hence, Respondent unlawfully expropriated Claimant‟s 

investment. Claimant will allege that expropriation for a public interest does not exclude the 

obligations of due process, lack of discrimination and right of compensation.  

 

Finally, the Claimant will bring the assertion that the Respondent cannot rely on its domestic 

law and on notions of national security and public defense to justify and exempt itself from its 

wrongful acts. 
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PART ONE: ARGUMENTS ON THE JURISDICTIONAL ISSUE 

 

1. CLAIMANT respectfully requests this Arbitral Tribunal to dismiss RESPONDENT´s 

challenge to jurisdiction. Under the rules applicable to the arbitral procedure CLAIMANT 

will demonstrate that this tribunal holds jurisdiction once that (I) CLAIMANT is an Investor 

under the BIT, (II) Respondent is barred from alleging that FPS is a necessary party and that 

its involvement would preclude ICC‟s jurisdiction (III) FPS Recourse to the Sylvanian 

Ministry of Energy does not Prevent CLAIMANT from Pursuing Arbitration. 

 

 

I. THE CLAIMANT IS AND INVESTOR UNDER THE BIT 

 

2. The BIT stipulates in its Article 1, Part 3 that: 

 

 “The term Investor shall be construed to mean, with regard to either 

Contracting Party: (…) b. any legal person established in the 

Territory of one of the Contracting Party in accordance with the 

respective national legislation such as public establishments, joint-

stock corporations or partnerships, foundations or associations, 

regardless of whether their liability is limited or otherwise (…) 

provided in all cases that the above defined natural and legal persons 

do not pursue sovereign activities and are not funded by the other 

Contracting Party.”
28

 

 

3. There can be no contention that the CLAIMANT fulfills the criteria set in letter “b”, Part 3 

of Article 1 of the BIT. On the other hand RESPONDENT may allege that the final 

exceptions may exclude CLAIMANT`s position as an Investor, and, therefore, cannot rely on 

the BIT provisions to seek it`s rights.  

 

4. For the above mentioned reasons CLAIMANT will demonstrate that (a) according to the 

interpretation of the BIT under international law (b) it is not barred from being an Investor 

under the BIT due to the funding criteria (c) it does not pursue a sovereign activity. 

 

A. The BIT must be Interpreted in accordance with International Law 

 

5. In order to ascertain the correct interpretation of the BIT signed between the Republic of 

                                                           
28

 Uncontested facts, ¶ 12. 
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Sylvania and the Republic of Freedonia due regard must be given to international law. Both 

Contracting Parties are signatories of the Vienna Convention on the Law of Treaties of 

1969
29

, therefore the convention criteria of interpretation must be utilized. 

 

6. Under Article 31(3)(c) of the Vienna Convention to interpret a treaty disposition “There 

shall be taken into account, together with the context: […] (c) Any relevant rules of 

international law applicable in the relations between the parties‖. Therefore, although the 

investment dispute and it‟s correlate applicable law may set the first step in order to interpret 

the treaty it is not the sole criteria, custom an international principles must also be taken into 

account under the risks of fragmentation in international law.
30

 

 

7. This was also the finding of the tribunal in the case Tokios Tokelės v. Ukraine where the 

tribunal, when determining the interpretation that should be given to the term investor made 

express reference to the Vienna Convention, stating that ―we interpret the ICSID Convention 

and the Treaty between the Contracting Parties according to the rules set forth in the Vienna 

Convention on the Law of Treaties, much of which reflects customary international Law‖.
31

 

 

8. Regarding specifically case law as a source for interpretation, although international 

investment disputes tribunals usually find that they are not bound by previous decisions of 

other tribunals, the adoption of previous reasoning is a common feature in order to establish 

the necessary uniformity and stability of the law.
32

 Deciding on the matter the tribunal in 

Saipem v. Bangladesh stated: 

 

―The Tribunal considers that it is not bound by previous decisions. At 

the same time, it is of the opinion that it must pay due consideration to 

earlier decisions of international tribunals. It believes that, subject to 

compelling contrary grounds, it has a duty to adopt solutions 

established in a series of consistent cases. It also believes that, subject 

to the specifics of a given treaty and of the circumstances of the actual 

case, it has a duty to seek to contribute to the harmonious 

development of investment law and thereby to meet the legitimate 

expectations of the community of States and investors towards 

certainty of the rule of law‖.
33

 

                                                           
29

 Clarification 9. 
30

 Newcombe/Paradell, p. 108-109. 
31

 Tokios Tokeles v. Ukraine, Decision on Jurisdiction, p. 11 Paragraph 27. 
32

 Dolzer, p. 35-36. 
33

 Saipem v.Bangladesh, Decision on Jurisdiction, p. 20 Paragraph 67 
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9. Therefore, in order to determine the meaning of the provisions of the BIT due regard must 

be given to principles of and customary international law. 

 

B. Claimant is not Barred From Being Considered an Investor Under the Funding 

Criteria 

 

10. The CLAIMANT is an international enterprise constituted under the laws of the Republic 

of Freedonia
34

, 60% of its shares are owned by Freedonia government and the remaining 40% 

“is owned by aconsortium of privately-held and publicly-traded Freedonian enterprises”.
35

 In 

this sense, and having regard to the last part o Article 1 of the BIT the RESPONDENT can 

argue that the fact that Freedonia Government owns 60% interest in the CLAIMANT 

constitutes funding by a Contracting Party. 

 

11. As demonstrated, to interpret and determine what constitutes and investor under the BIT 

due regard must be given to international law. It has already been decided that the fact that the 

government owns 65% of a company shares does not exclude such company of being 

considered a national of a Contracting Party and an investor, according to the tribunal: 

 

“submission that more than 65% of CSOB‘s shares are owned in one 

form or another by the Czech Republic and that some 24% are owned 

by the Slovak Republic demonstrate that CSOB is a public sector 

rather than a private sector entity, does not address the here crucial 

issue. Neither does the submission that the Czech Republic‘s 65% 

stock ownership gives it absolute control over CSOB”.
36

 

 

12. Furthermore, the fact that the Republic of Freedonia owns the majority of the 

CLAIMANT shares does not mean that it is subject to a different governmental or legal 

treatment, in fact “The Government of Freedonia only pursues its interests in Freedonia 

Petroleum LLC as would any 60% shareholder under Freedonian company laws”.
37

 

 

13. In addition, when restricting the jurisdiction of the tribunal “international case law 

                                                           
34

 Clarification 61. 
35

 Uncontested facts, ¶ 1. 
36

 Ceskoslovenska v. Slovak Republic, Decision of the Tribunal on the Objection to Jurisdiction, 

Paragraph 18. 
37

 Clarification 34. 
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supports the view that it is appropriate to apply a teleological and liberal approach so as to 

sustain the existence of jurisdiction—ut magis valeat quam pereat—rather than a more 

restrictive approach so as to destroy jurisdiction”.
38

 In this particular subject the tribunal in 

SGS v. Philippines decided that: 

 

“The object and purpose of the BIT supports an effective 

interpretation [...]. The BIT is a treaty for the promotion and 

reciprocal protection of investments. According to the preamble it is 

intended ―to create and maintain favourable conditions for 

investments by investors of one Contracting Party in the territory of 

the other‖. It is legitimate to resolve uncertainties in its interpretation 

so as to favour the protection of covered investments.
39

 

 

14. Therefore the term “funded” presented on the final part of Article 1, Part 3 of the BIT 

shall be construed to mean effectively direct and continual financial support and not simply 

shares owning, do otherwise would restrict the jurisdiction of this tribunal on a narrow and 

poor interpretation of the clauses that should offer “encouragement and mutual protection to 

such investments based on international agreements will contribute to stimulating business 

ventures that will foster the prosperity of both Contracting Parties‖.
40

 

 

C. Crude Oil Production and Exploration does not Constitute a Sovereign Activity 

 

15. The CLAIMANT acts in the exploration and production of oil throughout various regions 

of the world, including Sylvania
41

. Therefore, and having regard to the last sentence of Article 

1, Part 3 of the BIT the RESPONDENT can argue that the production and exploration of 

crude oil constitutes a sovereign activity. 

 

16. In order to ascertain and interpret the definition of sovereign activity under the BIT 

regard must be had to the international standards. This is issue is addressed broadly under the 

doctrine of sovereign immunity, that is, when a court has jurisdiction to persecute a sovereign 

state, particularly regarding the restrictive sovereign immunity or functionalist doctrine. 

Under this doctrine a State is not immune to jurisdiction when performing acts of private or 

                                                           
38

 Amerasinghe, paragraph 9. 
39

 SGS v. Philippines, Decision of the Tribunal on Objections to Jurisdiction, p. 44 Paragraph 116). 
40

 Preamble of the BIT. 
41

 Uncontested facts, ¶ 1. 
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commercial nature.
42

 

 

17. When determining whether an act is of commercial nature, in the case National Iranian 

Oil Company Pipelines Contracts, the tribunal decided that: 

 

“The parties are in dispute over the financial performance of 

contracts for the building of oil and gas pipelines. In this respect, 

moreover, the defendant contracted with the plaintiff on a purely 

private commercial basis (contracts for work). It did not carry out any 

oil-related activities on a sovereign basis.”.
43

 

 

18. In a similar case regarding production and distribution of nuclear energy the tribunal 

ruled that the activity was essentially economic and commercial, and therefore ruled by 

private law.
44

 This is precisely the situation of the present case, under the criteria 

demonstrated, the contract for exploration of oil signed between RESPONDENT and FPS 

was of commercial nature. 

 

19. For all demonstrated, this tribunal should consider that CLAIMANT does not pursue a 

sovereign activity, and therefore, can be considered an Investor under the BIT. 

 

 

i. FPS RECOURSE TO THE SYLVANIAN MINISTRY OF ENERGY DOES NOT 

PREVENT CLAIMANT FROM PURSUING ARBITRATION 

 

20. RESPONDENT contended that the CLAIMANT cannot pursue arbitration before the 

ICC because its wholly owned subsidiary FPS started Administrative Proceedings before the 

Sylvanian Ministry of Energy, thus triggering the fork in the road provision contained in 

Article 11, Part 3, Letter “b” of the BIT.
45

 

 

21. However, CLAIMANT will demonstrate that FPS recourse does not prevent ICC 

jurisdiction once that the requirements for the fork in the road provision to be triggered are 

not present in the case at hand. 

                                                           
42

 Maniruzzaman, p. 3. 
43

 National Iranian Oil Company Pipelines Contracts. 
44

 Eurodif v. Iran. 
45

 Uncontested facts, ¶ 8. 
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22. Article 11, Part 3, Letter “b” of the BIT expressly states that the Contracting Parties 

consent to submit investment disputes to ICC arbitration, provided that “the Investor has not 

brought the dispute before the courts having jurisdiction within the territory of the 

Contracting Party that is a party to the dispute.‖
46

 

 

23. Although this is an expression choice of forum provision that would forbid the 

CLAIMANT to pursue arbitration if he had brought the claim before national courts
47

 it must 

be stressed that the Article is very clear when stating that the jurisdiction is prevented when 

the dispute is brought before “courts having jurisdiction within the territory of a Contracting 

Party”. The Sylvanian Ministry of Energy is not a national court of Sylvania, therefore the 

express requirement of the BIT is not fulfilled. 

 

24. However, even if it is considered that the administrative proceedings fall in the criteria 

stipulated by the BIT, the cause of action, object and parties to the administrative proceedings 

and to the present arbitration are not the same.  

 

25. The administrative proceedings started by FPS had the purpose of resisting a request for 

the payment of SD 150.000.000 liquidated damages demanded by the Sylvanian Government 

under the allegation that FPS had breached its obligations under the Agreement and the 

OPA.
48

 Therefore the matter of the proceedings was to avoid the payment of a fine demanded 

by the Republic of Sylvania for breach of FPS obligations under the Agreement. 

 

26. On the other hand, the purpose of this arbitration is to demand due compensation owed to 

the CLAIMANT in regard to its investment rights and the breach of RESPONDENT‟s 

obligations under the BIT and the Agreement. 

 

27. Therefore, due to the fact that the object, cause and parties of both proceedings are quite 

different, the fork in the road provision contained in the BIT was not triggered, once that the 

dispute brought before the Sylvanian Ministry of Energy is not the same as the dispute 

brought before this tribunal. 

                                                           
46

 Uncontested facts, ¶ 16 
47

 Kovacs/Mavrogordata, paragraph 35. 
48

 Uncontested facts, ¶ 17. 
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28. While addressing the subject matter of fork in the road clauses the United Nations 

Conference on Trade and Development stated: 

 

―Such clauses are specifically intended to prevent multiple forums for 

one set of facts. However, fork-in-the-road provisions may not 

exclude the risk of having a shareholder initiate an arbitration to 

protect its BIT rights, while the investment (i.e. the subsidiary) 

initiates a domestic dispute to protect its contract or other legal 

rights, including those stemming from the IIA.
49

 (emphasis added). 

 

29. Also in this sense was the ruling of the tribunal in Ronald S. Lauder v. The Czech 

Republic, when it states “since all the other court and arbitration proceedings involve 

different parties and different causes of action (see 4.2 above). Therefore, no possibility exists 

that any other court or arbitral tribunal can render a decision similar to or inconsistent with 

the award which will be issued by this Arbitral Tribunal [...] Therefore, the Arbitral Tribunal 

holds that the seeking of the same remedies in a different fora does not preclude it from 

having jurisdiction in the present proceedings‖.
50

 

 

30. This was also the finding applied by the tribunal in Toto Costuzioni Generali S.P.A. v. 

Republic of Lebanon, where it ruled that when the parties, cause of action and object are 

different between two proceedings there can be no triggering of fork in the road provisions.
51

 

 

31. Therefore, once that there is no similarity between the administrative proceedings started 

by FPS before the Sylvanian Ministry of Energy and the current arbitration, the fork in the 

road provision provided for in the BIT does not apply and does not prevent the jurisdiction of 

this tribunal.  

 

 

ii. THIS TRIBUNAL DOES NOT HAVE JURISDICTION TO ANALYZE THE 

COUNTERCLAIM 

 

                                                           
49

 .UNCTAD, p. 20. 
50

 Lauder v. Czech Republic, paragraphs 171 and 175. 
51

 Toto v. Republic of Lebanon. 
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32. The Claimant submits that the Counterclaim made by the Respondent demanding 

damages for the actions of the Claimant and its wholly owned subsidiary is an abuse of this 

arbitral process, once it is not based in the BIT and solely on the Agreement concluded 

between the Respondent and FPS.
52

 As such, this Arbitral Tribunal does not have jurisdiction 

to hear and analyze the Counterclaim. 

 

33. Umbrella clauses are BIT provisions that oblige the parties wishing to invoke it to respect 

and observe obligations, contracts and agreements concluded. In this sense, Article 10 of the 

BIT provides that ―Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to Investments in its Territory by Investors of the other 

Contracting Party.‖
53

 However, the terms of such clause cannot be interpret as to encompass 

all an any obligation assumed between the parties, in this regard and analyzing a similar 

provision the UNCTAD concluded that: 

 

―the language of the provision is so broad that it could be interpreted 

to cover all kinds of obligations, explicit or implied, contractual or 

non-contractual, undertaken with respect to investment generally. A 

provision of this kind might possibly alter the legal regime and make 

the agreement subject to the rules of international law‖.
54

 

 

34. Therefore, as highlighted by the UNCTAD, such kind of broad interpretation would bring 

much insecurity and uncertainty, which could generate an expansive and totally out of control 

amount of claims, even when they are remotely relating to the investment. This kind of 

interpretation would even cause conflicts with dispute resolution clauses, as they differ in the 

Agreement and the BIT. 

 

35. In SGS v. Pakistan, when a similar umbrella clause was analyzed, the tribunal decided for 

a narrow interpretation of the provision. Literal interpretation of the wording of the umbrella 

clause could give rise to unlimited expansion of its meaning.
55

 

 

36. In a well construed reasoning, the Arbitral Tribunal stated that: 

 

                                                           
52

 Uncontested facts, ¶ 8.. 
53

 Uncontested facts, ¶ 15. 
54

 UNCTAD Bilateral Investment Treaties in the mid-1990s, p. 56. 
55

 SGS v. Pakistan, Decision of the Tribunal on Objections to Jurisdiction, paragraph 166. 



Team Baxter, Memorial for Claimant 
 
 

18 

―Considering the widely accepted principle with which we started, 

namely, that under general international law, a violation of a contract 

entered into by a State with an investor of another State, is not, by 

itself, a violation of international law, and considering further that the 

legal consequences that the Claimant would have us attribute to 

Article 11 of the BIT are so far-reaching in scope, and so automatic 

and unqualified and sweeping in their operation, so burdensome in 

their potential impact upon a Contracting Party, we believe that clear 

and convincing evidence must be adduced by the Claimant […] that 

such was indeed the shared intent of the Contracting Parties to the 

Swiss-PakistanInvestment Protection Treaty in incorporating Article 

11 in the BIT‖.
56

 

 

37. For this reasons, Article 10 of the BIT must be interpreted in a narrow and restrictive 

manner. The Counterclaim brought by the Respondent regarded a request for damages due to 

the devastating harm caused to it. However, the Counterclaim is solely based on the 

obligations assumed by FPS in the Agreement it concluded with the Respondent, and neither 

the Parties nor the contractual basis for action of such Counterclaim are related to this arbitral 

proceeding. The Counterclaim regards a breach of security and environmental obligations by 

FPS‟ actions during the exploration of oil, obligations established in its agreement with 

Respondent.  

 

38. Therefore, the request for damages does not relate itself to this investment dispute, but it 

derives from a commercial relation between Respondent and FPS. Hence, it must be 

accordingly discussed trough the means established in such relation. 

 

39. For all demonstrated, this Arbitral Tribunal should dismiss Respondent‟s Counterclaim 

on the basis that it does not hold jurisdiction to analyze such request. 

 

 

 

PART TWO: ARGUMENTS ON THE SUBSTANTIVE ISSUE 

 

I. RESPONDENT MATERIALLY BREACHED THE CONFIDENTIALITY DUTY 

 

                                                           
56
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40. The confidentiality duty to which both Parties were submitted comes from the provisions 

of the BIT and the confidential character of the report mentioned at para. 9 of the Uncontested 

Facts.  

 

41. The oil spill in the Medanos Field was analyzed by a panel of experts constituted by the 

Ministry of Energy, with the participation of CLAIMANT and its personnel though 

testimonies. The collected information was consolidated in a confidential report, classified as 

such under RESPONDENT‟s law
57

.  

 

42. The leaking of some of this Report information, independently of the source, is a breach 

of Article 2 of the BIT, once the protection of CLAIMANT‟s investment was jeopardize 

when confidential information was disclosed. This information infers to an unproved link of 

CLAIMANT‟s liability for the damages of the oil spill. 

 

43. Even though Respondent may argue that despite of the confidential character of the 

Report, this information could be release due to Article 9 of the BIT such assumption is not 

possible. The information published on La Reforma could not have been released but, under 

Article 9 of the BIT, if there was information that was necessary to be brought to the public 

such content could not bring conclusion concerning liability when both Parties realize there is 

no conclusive evidence as to who is responsible. 

 

44. In other words, information regarding new leaking points or predictions as to volumes of 

oil may be considered as necessary to the maintenance of public order. It is not admissible, 

however, that a bridge between CLAIMANT and the oil leaks and its damages. 

 

 

II. RESPONDENT IS LIABLE FOR NPCS´S ACTIONS 

 

45. CLAIMANT‟s possessions were physically expropriated by NPCS, a company created 

by Respondent after the oil spill via the Hydrocarbon Law of 10 August 2010. The 

expropriation, as will be further demonstrated bellow, was authorized at the Executive Order 

n. 2010-1023, in which Respondent expressly states that NPCS shall work with Respondent 

                                                           
57

 Clarification 43. 
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“securing control of the relevant oil wells and coordinating the ongoing oil spill response, 

removal, assessment, and other cleanup efforts at the Medanos Field, and taking any action 

necessary in furtherance thereof[…]”. 

 

46. In order to execute the Executive Order, the wells were transferred to NPCS and “FPS 

and its personnel were not given a choice to surrender the oil wells”. These actions taken by 

NPCS clearly disturbed Claimant‟s possession achieved through the stability of MLA and the 

BIT. 

 

47. The facts demonstrate NPCS did not act by itself. It is a company fully owned by 

Respondent, the one that determined NPCS should take over the oil wells, has its Board of 

Directors appointed by Respondent and that did not affect the MLA as a mere deliberation of 

its own.  

 

48. The evidence that NPCS only acted as settled by Respondent makes the link between 

those two strong enough to admit that Respondent is liable for NPCS‟ actions. Moreover, it is 

admissible that NPCS does not have autonomy. That is to say that NPCS‟ conducts are always 

tied to Respondent‟s interests. 

 

49. Even disregarding the total lack of due process in the expropriation and the absence of a 

causal nexus of liability, Respondent could not authorize one of its companies to take over 

Claimant‟s possession “taking any action necessary”. By doing so, Respondent breached 

article 2.3 of the BIT since Claimant was deprived of the management, maintenance and 

enjoyment of its investment due to an unjustified measure. Furthermore, an authorization “has 

a mandatory effect or meaning implying a direction to act”.
58

  

 

50. This breach of the BIT contributes to classify these actions (as well as other conducts of 

Respondent) as internationally wrongful acts as stated in article 2(b) of the ILC‟s Articles on 

Responsibility Of States for Internationally Wrongful Acts (“the Articles”).  

 

51. In addiction the same legal instrument, in its article 5, provides that acts of a State entity 

which exercises elements of governmental authority are considered State acts for the purpose 

                                                           
58
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of the Articles. NPCS exercise such elements as authorized in the Executive Order and indeed 

implemented them over Claimant‟s oil wells. 

 

52. Those provisions were already applied in the same sense in the ICSID case L.E.S.I. S.p.A. 

v. STALDI S.a.P.
59

 As in that case, NPCS has a structure directly connected to Respondent 

and its acts have governmental nature. Besides, the third element considered by Dolzer and 

Schreuer
60

, the control, is also present. 
61

In that sense, article 8 of the Articles might also be 

applied by this Tribunal once it‟s evident that NPCS‟ actions were directed by Respondent in 

order to achieve its purpose of setting Claimant aside of the oil wells without properly 

justification. 

 

53. For those reasons, Respondent is responsible for NPCS‟ action. This Tribunal, therefore, 

shall find the invasive taking over of Claimant‟s oil wells by NPCS also as a conduct contrary 

to the BIT to which Respondent shall be found responsible for. 

 

 

III. RESPONDENT MATERIALLY BREACHED THE MEDANOS LICENSE 

AGREEMENT AND, AS A CONSEQUENCE, THE INTERNATIONAL LAW 

 

54. On 1
st
 February 2007, Claimant incorporated a wholly owned subsidiary with the sole 

purpose of participating in the international tender for deep sea exploration blocks in the 

Medanos Field promoted by the government of Sylvania.62 The Claimant complied with all 

the necessary requirements to take part in the bidding process. On 24 March 2007, the 

Sylvanian Congress authorized the Government of Sylvania to enter into a concession 

agreement with the Claimant, which culminated in the conclusion of an investment agreement 

between Claimant and  Respondent, named the Medanos License Agreement (hereinafter 

MLA or the Agreement) on 26 May 2007.63  

 

                                                           
59

 ICSID case L.E.S.I. S.p.A. v. STALDI S.a.P. 
60
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55. This agreement shields Claimant‟s investment from arbitrary measures Respondent might 

take since it had force of law between them and its provisions could be altered only by written 

mutual consent by them. 

 

56. In addition, Claimant‟s investment was also protected by the Bilateral Treaty entered into 

between Freedonia and Sylvania, by force of Article 10 of the BIT, namely, the “umbrella 

clause” which granted protection to Claimant that obligations assumed by Respondent in the 

investment agreement would be fully complied by the latter. 

 

57. Notwithstanding these, Respondent changed the terms of the investment agreement 

unilaterally and breached the minimum standards of protection set forth by the BIT, as shall 

be further demonstrated below. As a consequence Respondent shall pay damages to Claimant 

for all losses incurred by these breaches. 

 

58. As a preliminary matter, the Claimant submits that the Respondent committed a breach of 

the Medanos License Agreements by precluding the Claimant for the regular completion of its 

contractual duties (A). 

 

59. The basic purpose of the MLA was to establish the rights and obligations the Claimant 

and Respondent would undertake to develop the 5-year non-exclusive oil exploration and 

drilling license in the Medanos Field, under payment to Respondent of 12% Royalties.
64

  

Within the scope of the Agreement, the Parties established all safety obligations Claimant had 

to undertake to and observe during the performance of the agreement, to prevent discharge of 

oil, and in the event of discharge of oil, Claimant should take immediate and effective 

measures and a SD75 million cap on liability incurred from the discharge. The Agreement 

also established the scope for the term `damages‟.  

 

60. The Agreement, therefore, established all rights and obligations Claimant and 

Respondent should observe in the performance of the investment.  

 

61. The choice of law clause contained in the MLA provided for the application of the laws 

of Sylvania, with assurance to Claimant that : 
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―The Republic of Sylvania undertakes to take all the necessary 

measures to ensure that FPS enjoys all the rights conferred upon it by 

Agreement, Any modifications of the terms and conditions of this 

Agreement may only be made by mutual written consent of the 

parties.‖  

 

62. And that: ―This Agreement shall have the force of law‖. 

 

63. As stated in Clauses 18 and 22, respectively (“stabilization clauses”).
 65

  

 

64. A stabilization clause is a demonstration that the State accepts that its legislative and 

administrative exercise will not affect or modify the contractual provisions it previously 

established with the investor. 

 

65. In Texaco v. Lybia, the concession agreement between the parties also contained a 

stabilization clause which did not expressly state that future legislative changes could not 

apply to the agreement. However, the clause created an obligation to secure the consent of the 

foreign investor before the host State effects any changes in its legal framework. The 

stabilization clause abovementioned reads as follows:  

 

―The Government of Lybia will take all steps necessary to ensure that 

the company enjoys all the rights conferred by the concession. The 

contractual rights expressly created by this concession shall not be 

altered except by the mutual consent of the parties.‖
66

 

 

66. Guarantees and conditions offered to the investor, such as the inclusion of the 

stabilization clauses, were crucial for the Claimant‟s investment decision. The unilateral 

alteration of such guarantees are nothing else but arbitrary and unlawful measures undertaken 

by Respondent. Claimant was aware of the legal frame of Sylvania at the time of the 

agreement and it bound its investment to it. The investor must take foreign law as he finds it, 

and this is precisely what the Claimant did by binding itself to the legal framework effective 

in the host State at the time of the investment.
67
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67. Although the Respondent may raise as a defense the inalienable character of its sovereign 

legislative powers in order to avoid the effects of the stabilization clauses, Respondent is 

precluded from contravening its own prior actions where the Claimant relied on the 

representations of such actions to its detriment, 
68

 per force of the general principle of non 

venire contra factum proprium or the common law estoppel doctrine. 

 

68. Under the light of this principle Respondent acted inconsistently and is therefore 

estopped from arbitrarily applying changes of its legislation and interpretation of its own laws 

to the detriment of Claimant. 

 

69. Therefore, the Claimant breached the MLA by unilaterally incorporating to it new and 

harder obligations to Claimant, which were retroactively applied to Claimant and thus, 

breached the Agreement. 

 

70. The basic purpose of the MLA was to establish the rights and obligations the Claimant 

and Respondent would undertake to develop the 5-year non-exclusive oil exploration and 

drilling license in the Medanos Field.
69

 The Claimant decided to incorporate a wholly-owned 

subsidiary, participate in the bidding process and firmed the MLA with the expectation of 

increasing its large-scale profit, as well as valorizing its know-how and expertise. As a 

conclusion, the performance of the MLA was of Claimant‟s high interest. 

 

71. The MLA should have served to address rights, obligations and sanctions for potential 

breaches parties may commit of its pre-established obligations. In case any misconduct were 

to be committed, the acts should be investigated with due care and, if any violation occurs, the 

Parties should resort to the method of dispute resolution established in the BIT.  

 

72. Therefore, Claimant submits that State use of its sovereign powers to abrogate 

contractual provisions emanate responsibility under international law (A). Moreover, the 

BIT‟s umbrella clause provides a substantive treaty standard which renders the material 

breach of MLA against the international law (B). In addition, due to the international nature 

of the contract, principles of international law shall be applied by this Tribunal (C). Finally, 

                                                           
68
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since the cause of the explosion is unknown, the Claimant cannot remain liable for the 

consequences of such incidence (D). 

 

A. State use of its sovereign powers to abrogate contractual provisions emanate 

responsibility under international law 

 

88. The present arbitral proceedings commenced in order to redress the breach of the 

Concession Agreement by Sylvania which consisted in the subsequent alteration of the State‟s 

legislation in order to prejudice the investor and in the unlawful expropriation of the alien 

investment.  

 

89. Claimant submits that the Respondent made use of its sovereign powers, namely of its 

legislative and police powers in order to prejudice the Claimant. By issuing unexpected 

substantial changes in its legal framework which affected directly the balance intrinsic to a 

contractual relationship, the Respondent took privilege of its legislative prerogatives with the 

sole intention of imposing the payment of unjustified damages to the Claimant. By taking 

over the premises of the oil wells, not giving a choice to the Claimant and its personnel not to 

surrender, 
70

 the Respondent used it police power to destroy Claimant‟s expectations by 

severely interfering in the investment without any compensation. 

 

90. The Tribunal should bear in mind that Respondent‟s conduct clearly violates the widely 

recognized international law principle that a state may not plead the lawfulness of an act 

which is wrongful under international law to defend itself.
71

 

 

91. It is firmly established in scholarly work and arbitral decisions that the use of sovereign 

powers in order to subrogate contracts emanates State‟s responsibility under international law. 

 

92. By violating the terms of the MLA through its sovereign powers, and not by purely 

commercial acts, the Respondent acted in an arbitrary way. Therefore the Respondent should 

be held liable for its conduct under international law and, more importantly, under the 

obligations established in the BIT. 
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B.  The BIT‘s umbrella clause provides a substantive treaty standard which renders 

the material breach of MLA against the international law 

  

93. It is widely recognized that the umbrella clause operates in two distinct levels. Besides of 

conferring jurisdiction upon the Arbitral Tribunal (¶…), the umbrella clause also imports a 

substantive treaty standard. In other words, the umbrella clause constitutes a substantive 

guarantee of observance of undertakings by the host State, even when the host State‟s law 

may not respect the undertakings previously established by itself.72 

 

94. The UNCTAD Series estipulate that the umbrella clause “is included in a BIT in order to 

avoid the uncertainty under international law whether such breaches of contract constitute 

infringements under international law.”73 Moreover, Dolzer and Stevens affirm that such 

provisions protect the investor‟s contractual rights against “any interference which might be 

caused by either a simple breach of contract or by administrative or legislative acts”.74  

 

95. Considering the substantive function of the umbrella clause, Claimant alleges that the 

facts of this dispute constitute a material breach of the MLA in accordance to international 

law and, by virtue of Article 10 of the BIT, constitute a breach of the BIT.  

 

C. Due to the international nature of the contract, principles of international law shall 

be applied by this Tribunal 

 

96. Although Sylvanian domestic law is the law applicable to the Medanos License 

Agreement,75 Claimant defends that the Tribunal should consider principles of international 

law in order to analyze the case at hand, instead of relying solely on Sylvanian domestic law. 

Considering that it was the common intention of the parties to give the MLA an international 

character (1) and, relying on international principles of law, the Tribunal should reach the 

inevitable conclusion that the Respondent is not entitled to arbitrarily alter its legislation in 

order to bring detriment to Claimant (2).  
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1) It was the common intention of the parties to give the MLA an international 

character 

 

97. In accordance to the theory of internationalization of state contracts, the fact that the 

parties to an investment agreement expressed its intention to remove the foreign direct 

investment from the legislative control of the state authority should be interpreted in such way 

as to grant stability and protection to the investor and its investment.76  

 

98. Claimant contends that, by analyzing the choices made by the Parties while choosing the 

method of solving disputes of the BIT, the creation of the contract‟s provisions as well as the 

BIT‟s dispositions, it remains clear that it was the common intention of the Parties to give the 

MLA an international character, removing the foreign investment transaction from the sphere 

of the host State‟s law. 

 

99. Therefore, bearing in mind that the parties submitted to the ICC, an international 

commercial institution, the resolution and settlement of possible controversies (a), as well as 

that the umbrella clause elevates material breaches of the MLA to the international law scope 

(b), the Arbitral Tribunal should respect the expressed intention of the Parties demonstrated at 

the time of the investment in order to internationalize the concession agreement.  

 

a) The BIT submits to the ICC, an international commercial institution, the 

resolution and settlement of possible controversies 

 

100. The Freedonia-Sylvania BIT expressly submits to the ICC, an international commercial 

institution, the resolution and settlement of possible controversies, despite the fact that both 

States are signatories of the 1965 Washington Convention and are members of the ICSID.
77

  

 

101. Authorities such as Sornarajah emphasize that ICSID arbitration must be distinguished 

from the ICC arbitration. While ICSID operates on the basis of an international convention 

and was created by the will of sovereign states,
78

 the ICC is a private body, a specialized 

global business organization. 
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102. While choosing the ICC in detriment of the ICSID, it becomes evident that the Republic 

of Freedonia and the Republic of Sylvania‟s intention was to guarantee to the investors of 

both states that investments made within the scope of the BIT would receive full protection. 

Instead of relying on the subjectivities of national courts of both States or even resorting to 

ICSID arbitration, the Parties have chosen an institution which is widely recognized as the 

voice of the world business.  

 

103. Scholars also concede that while most of arbitral institutions are regional or national in 

scope, the ICC Court of Arbitration is truly international.
79

 

 

104. The fact that the Parties instituted ICC arbitral proceedings leads any  reasonable person 

to believe that it was their intention to treat each other with equality, avoiding biased 

interpretations which could favor the arbitrary and malicious conduct of the Respondent.  

 

b) The umbrella clause elevates material breaches of MLA to the international law 

scope 

 

105. Claimant contends that the umbrella clause included in the BIT is wide enough in order 

to be extended to contract claims whenever such claims rely on a violation of the standards of 

protection of the BIT, such as national treatment, fair and equitable treatment, full protection 

and security, protection against arbitrary and discriminatory actions and expropriation of the 

investment.
80

 

 

106. The Tribunal in El Paso Energy affirmed that: 

 

― […] the umbrella clause […] will not extend the Treaty protection 

to breaches of an ordinary commercial contract entered into by the 

State or a State-owned entity, but will cover additional investment 

protections contractually agreed by the State as a sovereign – such as 

a stabilization clause – inserted in an investment agreement.‖
81
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2.) The Respondent is not entitled to arbitrarily alter its legislation in order to benefit 

from it 

 

107. It is Claimant‟s assertion that the Respondent does not own the right to arbitrarily alter 

its legislation with the purpose of benefitting from it. In this sense, it is submitted that the 

changes in the Oil Pollution Act shall be disregarded, since the MLA holds stabilization 

clauses that guarantee the absence of consensual modifications of the terms and conditions of 

the Agreement (a) and the umbrella clause also protects the commitment of Sylvania not to 

alter its legislation (b). 

 

a) The amendments of the OPA shall be disregarded, given the existence of the 

stabilization clause 

 

108. A stabilization clause is a demonstration that the State accepts that its legislative and 

administrative exercise will not affect or modify the contractual provisions it previously 

established with the investor. 

 

109. Clauses 18 and 22 of the MLA are the so-called indirect stabilization clauses, since it 

stipulates, respectively, that: 

 

―The Republic of Sylvania undertakes to take all the necessary 

measures to ensure that FPS enjoys all the rights conferred upon it by 

this Agreement. Any modifications of the terms and conditions of this 

Agreement may only be made by mutual written consent of the 

parties‖ as well as that the ―Agreement shall have the force of law‖.
82

 

 

110. In Texaco v. Lybia, the concession agreement between the parties also contained an 

indirect stabilization clause, that is, a provision which did not expressly state that future 

legislative changes cannot apply to the agreement. However, as well as the stabilization 

clauses of the MLA, the abovementioned clause created an obligation to secure the consent of 

the foreign investor before the host State effects any changes in its legal framework. The 

stabilization clause reads as follows: 

 

                                                           
82

 Uncontested facts, ¶6. 



Team Baxter, Memorial for Claimant 
 
 

30 

111. “The Government of Lybia will take all steps necessary to ensure that the company 

enjoys all the rights conferred by the concession. The contractual rights expressly created by 

this concession shall not be altered except by the mutual consent of the parties.”83 

 

112. It has been widely recognized by Tribunals and scholars that changes on the legal and 

business environment under which the investment was decided and made constitute a breach 

of the legitimate expectations of the Investor, as it will be explained in the next sections (¶). 84 

 

113. Guarantees and conditions offered to the investor, such as the inclusion of the 

stabilization clauses, are crucial aspects considered in Claimant‟s investment decision. The 

mere alteration of such guarantees is nothing else but an arbitrary and unlawful measure 

undertaken by the Respondent. The investor must take foreign law as he finds it, and this is 

precisely what the Claimant did by binding itself to the legal framework effective in the host 

State at the time of the investment.85  

 

114. Although the Respondent may raise as a defense the inalienable character of its 

sovereign legislative powers in order to avoid the effects of the stabilization clauses, the 

reliance created in the investor by Respondent‟s promise is an argument strong enough to 

convince the Arbitral Tribunal that the Claimant is entitled to compensation for the damage 

caused.86  

 

115. In accordance to the Latin principle of non venire contra factum proprium or the 

common law estoppel doctrine, the Respondent is precluded from contravening its own prior 

actions where the Claimant has relied on the representations of such actions to its detriment.87 

The application of this principle of law clearly demonstrates that the Respondent acted 

inconsistently and is therefore estopped from arbitrarily applying changes of its legislation 

and interpretation of its own laws to the detriment of Claimant. 

 

                                                           
83

 Texaco v. Lybia, cited in Sornarajah. 
84

 CMS Gas Transmission Co. v. Argentina Republic, ¶ 82. 
85

 McLachlan QC, Shore, Weiniger, ¶ 7.105. 
86

 Bernardini, p. 101. 
87

 UNIDROIT Principles, Article 1.8; Duke v. Peru, ¶ 230. 



Team Baxter, Memorial for Claimant 
 
 

31 

116. Such principle of law is widely recognized as a general principle of law in accordance 

to the Article 38 of the Statute of the International Court of Justice. Judge Alfaro, in the 

Cambodia v. Thailand decision stated that: 

 

―I have no hesitation in asserting that this principle [estoppel], known 

to the world since the days of the Romans, is one of the ‗general 

principles of law recognized by civilized nations‘ applicable and in 

fact frequently applied by the International Court of Justice in 

conformity with Article 38, para. I(c) of its Statute.‖
88

  

 

117. Therefore, the Claimant contends that the stabilization clauses included in the MLA, 

that is, Clauses 18 and 22 should take precedence over the amendments of the OPA, since the 

Respondent agreed on such guarantee and created an expectation on the Claimant that the 

Republic of Sylvania would respect the provisions it previously committed itself to comply 

with. 

 

b) The umbrella clause protects the commitment of Sylvania not to subsequently alter 

its legislation  

 

119. As already demonstrated, the umbrella clause consists of a provision included in the 

investment treaties which has as its main purpose to guarantee that the “conditions and 

guarantees that are negotiated by the parties to an investment agreement will be protected by 

the treaty”,89 given that such guarantees and conditions emanate from the sovereign 

prerogatives of the State. 

 

120. Besides of the function of elevating material breaches of agreements negotiated between 

the parties to the international law scope, it is a pacific understanding in doctrine and case law 

that the umbrella clause provides a situation very similar to the one that the stabilization 

clause intends to provide, namely “to protect the commitment that was made to the foreign 

investor at the time of the contract not to change the bargain by subsequent legislation”.90 
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121. Claimant contends that the MLA‟s provisions and guarantees, such as the stabilization 

clauses, are protected by the BIT‟s umbrella clause, which avoids the interference of 

legislative and administrative acts of Sylvania. Moreover, acts which treaties render “the 

variation of the terms of the contract or license by legislative measures, the termination of the 

contract or the failure to perform any of its terms […], these and similar acts the treaties 

render wrongful”91 stand under the BIT‟s protective umbrella. 

 

122. Moreover, McLachlan, Shore and Weiniger conclude that: 

 

―If then there were a clear basis for contending that the State had 

made subsequent changes in its law which undermined its 

undertakings to the investor, that would constitute an exercise of 

sovereign authority, and would found a basis for a treaty claim, 

irrespective of any contractual jurisdiction clause. (…) Where, 

however, there had been State interference in the contract, for 

example, by subsequent changes in host State law which had the effect 

of defeating the specific undertakings which the State had given to the 

investor, the umbrella clause would also operate.‖
 92

 

 

D) Since the cause of the explosion is unknown, the Claimant cannot remain liable for 

the consequences of such incidence 

 

123. It is recognized by vast part of scholars and Tribunals that, in regard to responsibility and 

liability for environmental damage under international law, the accusing party carries the 

burden of proof to demonstrate that the potential negligent polluter is responsible or liable for 

the damage caused to environment. In other words, the existence of the damage and the 

relationship of cause and effect between the damage and Claimant‟s potentially polluting 

activity must be proved by the Respondent.  

 

124. Therefore, Claimant submits that there is an imperativeness of the existence of the causal 

nexus between the damage and the conduct (1), and that the responsibility of the Claimant 

over the explosion and the oil spill is merely speculative (2). 
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1) The imperativeness of the existence of the causal nexus between the damage and 

the conduct in order for the environmental liability to be attributed must be observed 

 

125. The OPA sections effective at the time the Parties concluded the MLA set forth, 

regarding the responsibility for oil discharges, that “each responsible party for a facility from 

which oil is discharged, or which poses the substantial threat of a discharge of oil, into 

navigable waters or the exclusive economic zone shall be liable for the removal costs and 

resulting damage from such incident.”
93

  

 

126. Moreover, the old sections also guaranteed a liability cap of SD$ 75 million which 

established that the liability of a responsible party for removal costs incurred shall not exceed 

SD$ 75 million.
94

 

 

127. Although the amendments of the OPA impose the duty of objective liability on the 

Claimant, it is important to emphasize that the accusing party still has to prove the causal 

nexus between the environmental damage and the potential polluter‟s conduct, which 

Respondent failed to do. 

 

128. In addition, it is important to emphasize that the imposition of objective liability is 

usually accompanied by a limitation of the amount to be paid. Such limitation existed at the 

time of the investment and was present at Section 2035 of OPA, which established a SD 75 

million cap on liability for spills from offshore facilities.
95

 As the explosion occurred, 

Sylvania amended the OPA and removed the cap on liability, intentionally prejudicing the 

Claimant since the cap and any other measures of limiting liability sums have the effect of 

allowing a potential “polluter” to buy insurance against the risk it faces.
96

 

 

129. Therefore, it is Claimant‟s submission that the Respondent failed to prove the causal 

nexus between the explosion and a potential omission or misconduct of the Claimant. As a 

consequence, the Claimant cannot be held liable and should not pay extraordinary fees which 

substantially exceed the cap on liability to which the Parties have mutually agreed with.   
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1. The responsibility of the Claimant over the explosion and the oil spill is merely 

speculative 

 

130. Considering that the origin of the explosion occurred on 9 June 2009 remains 

unknown,97 since there has been no definitive conclusion on what could have been the 

causation of such incidence,98  there is no certainty that the explosion occurred due to a 

misconduct or fault of the Claimant. 

 

131. Albeit the Respondent may allege that experts have not ruled out the possibility of 

negligence on the part of FPS, its contractors and suppliers,99 relevant is the fact that any 

reasonable person would not rule out as well the possibility that the explosion could have 

occurred due to technical defects of the oil wells itself or by events that were out of the sphere 

of control of the Claimant, constituting a force majeure situation or an acts of God 

occurrence. 

 

132. Regard must be given to the fact that the Claimant received a 5-year-non-exclusive 

license to undertake the oil exploration and drilling,
100

 which means that the platform itself 

already existed as well as its facilities and technical instruments. 

 

133. Being as it is, Claimant submits it would be too burdensome and an abuse of law for the 

Respondent to deposit on the Claimant all the responsibility and liability for the explosion, 

since the cause of such incidence is unknown.  

 

134. A party to an agreement cannot be held liable and responsible for an environmental 

damage by mere speculation of the accusing party. On the contrary, responsibility and 

liability should be defined and deposited on one party only after experts have investigated the 

conditions in which the oil wells were found, verified the condition of the waters and weather 

and examined what were the practices of the Claimant while exploring and drilling the oil of 

the Medanos Field.  
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135. Moreover, it is uncontroversial that the Claimant undertook to observe safety 

obligations in order to “prevent discharges of oil on navigable water; and, in the event of 

discharge, to ensure an immediate and effective removal of oil on navigable waters.”
101

  

 

136. When the explosion occurred on 9 June 2009, the Claimant “independently mobilized an 

emergency response team to work on plugging the wells and to address environmental 

damage”.
102

 It is also important to highlight that the oil leak was stopped and the wells were 

sealed by a combined team of government and private contractors, including experts of the 

Claimant and of NCPS long before the Respondent expropriated Claimant‟s investment.
103

 

 

137. Considering the conduct demonstrated by Claimant during the performance of the 

MLA, being it before the explosion or after such unfortunate incidence happened, the facts 

clearly prove that the Claimant acted in accordance to all the compromises it committed itself 

to respect. Claimant was cautious enough to observe the safety obligations and it worked non-

stop in order to remedy the situation that it did not uncontroversially caused. 

 

138. Bearing these allegations in mind, the Claimant urges this Tribunal to find that the 

Claimant cannot remain liable for the explosion before experts come to a final conclusion as 

to the precise cause that gave rise to such occurrence. As a consequence, Claimant submits it 

did not breach its obligations under the MLA and under the OPA, even as amended, and 

therefore it shall not pay liquidated damages regarding losses it did not cause. 

 

 

IV. RESPONDENT VIOLATED THE INTERNATIONAL LAW AND THE 

SUBSTANTIVE STANDARDS OF PROTECTION OF INVESTMENTS  

 

139. Article 2 of the BIT between the Republic of Fredonia and the Republic of Sylvania, 

states that:  

 

―the Contracting Parties shall at all times ensure treatment in 

accordance with customary international law, including fair and 
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equitable treatment and full protection and security, of the 

Investments of Investors of the other Contracting party‖.
104

 

 

140. Standards that state the treatment to be accorded in terms which have their own 

normative content, have their meaning to be determined by reference to specific 

circumstances of application, and exist in almost every single claim, are, according to Katia 

Yannaca-Small, under the fair and equitable treatment standard, the following: vigilance and 

protection, non-denial of justice and due process of law, lack of arbitrariness and non-

discrimination, transparency and stability, and legitimate expectations of the Investor.105. 

These standards shall not be breached in any circumstances.According to Newcombe, foreign 

investors can be vulnerable to abusive treatment by the host state since they do not possess as 

much political representation and voice in the political process and in decisions that affect the 

investment, and cannot leave the jurisdiction without leaving at the same time the benefits of 

the investment106.  

 

1. The Respondent violated the fair and equitable treatment standards 

 

141. The Energy Charter Treaty, adopted by the parties107 in its article 10(1) reads that ―in no 

case shall such investments be accorded treatment less favourable than that required by 

international law‖.108  

 

142. The Respondent did not treat Claimant according to the international standards of fair 

and equitable treatment guaranteed to investors. This standard is, according to McLachlan, 

Shore & Weiniger, the minimum standard of treatment in international law as it concerns 

investments, and has to do with the decision making process as it affects the rights of the 

investors, ―being the function of the protection against expropriation and the guarantee of 

full protection and security‖.109 The government of Sylvania directly expropriated Claimant 

of its activities in the Medanos Field, and did not respect the fundamental rule of law values 

of predictability in decision making.  
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1. The Respondent did not respect the customary international principle of due 

process of law 

 

143. The Amendments to the Oil Pollution Act were made on 10 December 2009 and were to 

be effected as of 1
st
 June 2009. This administrative act is clearly a breach of the investor‟s 

right to due process of law. 

 

144. In assessing the due process entitled to investors in international investment arbitration 

disputes, the tribunal shall consider whether the administrative decision was reached through 

a fair process or if the host State made use of its powers inconsistently or for improper 

purposes.110 There can be cases of coercion and harassment by State officials, bad faith and 

discrimination, which are sufficient but not necessary elements that qualify a breach of the 

standard. International law must decide whether the conduct of a host State in fulfilling its 

decision-making process was legitimate.111 

 

145. According to Newcombe, when a State exercises its rights and precludes others from 

exercising theirs or exercises rights for different reasons, or exercises them arbitrarily causing 

detriment to another state, even if there is no clear violation of rights, there is an abuse of 

them.112 

 

146. It is Claimant‟s submission that the Respondent‟s actions classify as an abuse of rights. 

First, because the amendments to the domestic law and expropriatory measures clearly 

prevented the investor from exercising its rights under the BIT and international law. Second, 

because even though Respondent breached the BIT it could not fulfill the alleged purpose of 

solving all the environmental and social problems the country was undergoing. The Claimant 

itself put countless efforts into this purpose and still was not successful. Last, as already stated 

previously, because the Respondent arbitrarily made use of its powers to modify the law with 

the sole objective of causing detriment to the Claimant, given that such retroactivity of the 

OPA‟s amendments is not accepted by international law. 
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147. The Tribunal in Tecmed v. Mexico reasoned that it is an expectation of the foreign 

investor that the host State acts in a “consistent manner, free from ambiguity and totally 

transparently in its relations with the foreign investor, so that it may know beforehand any 

and all rules and regulations that will govern its investments (…) to be able to plan its 

investment and comply with such regulations.”  

 

148. Another expectation recognized by that Tribunal was that the consistent acts of the State 

should not arbitrarily impose on the investor party and should not revoke preexisting 

decisions or permits that the State previously issued and that the investor relied upon in order 

to consider its commitments and plan its commercial activities.113  

 

149. In Tecmed v. Mexico, the tribunal put its interpretation in the context of more concrete 

principles of procedures and included the legitimate expectation of the investors – one of the 

main components of the fair and equitable treatment standard and which will be addressed by 

Claimant in another separate issue.114  

 

2.  The Respondent acted with arbitrariness in regard to the treatment of aliens and 

its property 

 

150. Respondent‟s modification of the OPA made Claimant directly responsible for the oil 

spill, even if it was not proven that Claimant was liable. Moreover, this was not a condition at 

the time of the investment. With the new amendment, ―any responsible party from a facility 

from which oil is discharged or which poses the substantial threat of a discharge of oil‖115 

would be required to take measures to fully cleanup the discharges, to hold liability for all the 

cleanup costs, and to compensate the damages fully. These new provisions are mandatory 

regardless of the responsibility of the party for the spills. 
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151. The amendment in the OPA‟s content could not be predicted by the Claimant at the time 

of the investment and ignored completely clauses 18 and 22 of the parties‟ agreement. Such 

clauses are classified as stabilization clauses and stipulate that any modifications of the terms 

and conditions of it could only be made with mutual written consent of both parties, and that 

the latter would have the force of Law, respectively.116 Claimant did not consent to this and 

Respondent awarded full liability on Claimant, on terms that described the former and latter‟s 

duties after the agreement had been signed and after the event that caused the oil spill.117 

 

152. In the present case, the actions taken by the Respondent were reflective of an arbitrary 

behavior, in denying the rights and duties each party had at the time of the investment - 

according to the BIT - and conveniently modifying the existing domestic laws to fit to the 

circumstances prior to the event that caused the oil discharges. The Claimant was vulnerable 

to administrative arbitrariness by the Respondent, which according to Levy and Spiller, have 

to do with whether there are structures to avoid such actions in a State and these structures 

enables the State to make credible its commitments to foreign investors.118  

 

153. Therefore, the amendments to the OPA shall be construed as an arbitrary action of the 

Respondent, and shall be completely disregarded by this Tribunal, since  Claimant does not 

hold liability for the oil discharges in Sylvania and the amendments violate the investor‟s 

right to protection from arbitrary action. 

 

3.  The Respondent violated Claimant‘s legitimate investment-backed expectations  

 

154. The reference to a fair and equitable treatment is, according to McLachlan, Shore & 

Weiniger, a means by which the protection of the investor and the public interest the State is 

protecting in the circumstances is balanced. This is ―a matter of weighing investors legitimate 

and reasonable expectations and host State‘s legitimate regulatory interests‖.119 Moreover, 

the legitimate expectations can be specific assurances which the investor received at the time 

of investment and in which he relied on when deciding to invest.120 The tribunal in Waste 
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Management v. Mexico decided that ―in applying this standard it is relevant that the 

treatment is in breach of representations made by the host State which were reasonably relied 

on by the claimant‖.121 

 

155. Therefore, in expropriating Claimant and acting only in accordance to domestic laws 

implemented after the time of the investment, Respondent is clearly not abiding by the 

provisions of the Treaty and the Agreement between the parties, and thus, violating the 

legitimate expectations. Pursuant to Yannaca-Small, these domestic laws implemented after 

the time of the investment could not create the basis for an environment that is beneficial to 

long-term investment since they were not applied accordingly to the way a reasonable 

investor would anticipate them to be applied.122  

 

156. Stability and transparency are governmental promises upon which the investor relies 

for his investment. Principles of transparency, clarity and stability guide the process of both 

the definitions of the conditions of the „legitimate expectations‟ principle and its application 

to the particular facts of a specific situation, as a good faith guiding principle, according to 

most scholars.123 Moreover, a legitimate expectation can be recognized if the investor receives 

specific formal assurances that clearly present an official character and if it is or can be 

apparent to the host state that the investor intends to rely on such expectations in a reasonable 

way. 124 

 

B. Respondent unlawfully expropriated Claimant‘s investment 

 

1.  Respondent‘s regulatory taking and cancellation of the license constitute an 

unlawful indirect expropriation 

 

157. Since NPCS is a company fully owned by the government and has as one of its 

purposes assisting the Sylvanian government to secure control over oil wells and to engage in 
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the cleanup efforts in the Medanos Field, the company‟s conducts are attributable to the 

Respondent.125 

 

158. The fact that NPCS took over the premises of the oil wells constitutes an indirect 

expropriation, since the institute consists of the deprivation of the possibility to utilize the 

investment in a meaningful way. 126 Moreover, the Article 4 of the BIT provides that: 

 

―the investments to which this Agreement relates shall not be subject 

to any measure which might limit permanently or temporarily the 

Investor‘s ownership, possession, control or enjoyment‖. 
127

 

 

159. In the case at hand, Claimant was deprived of the ownership, possession, control and 

enjoyment of the leaking oil wells, of which NPCS took control of after Respondent‟s 

instructions and orders.   Even if only the leaking wells were transferred to NPCS128 the 

deprivation of the operation of such wells by Claimant are a clear indicator of the indirect 

expropriation.  

 

i. Limiting FPS‟ actions by an indirect expropriation goes against the BIT 

 

160. It has already been decided by ICSID tribunals that the fact that governments interfere 

indirectly in the investor‟s property, even if temporarily or if the title of property remains with 

the investors, constitutes an indirect or creeping expropriation. 

 

161. In Metalclad Corp v. Mexico, the ICSID tribunal ruled that expropriation under NAFTA 

could encompass not just deliberate and acknowledged takings of property, but would also 

include incidental or indirect interference with the use of property if this interference caused 

the deprivation in whole or significant part of the use and expected economic benefits of the 

owner from its property, even if the host state was not obviously benefited by such taking.129 

 

162. In 2001 the Tribunal which decided the case CME v Czech Republic ruled that „De 

facto‟ or indirect expropriations are measures that even if not involving an over taking, 
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―effectively neutralize the benefit of the property of the foreign owner‖ and are subject to 

claims of expropriation. The Tribunal articulated that this characteristic of expropriations is 

undisputed under international law.130  

 

163. In Middle East Cement Shipping v. Egypt, the Tribunal sustained this same position. It 

reasoned that when measures taken by a State deprive the investor of the use and benefit of 

the investment, even if the investor keeps nominal ownership of the respective rights being 

the investment, such measures are recognized as „creeping‟ or „indirectexpropriation‟.131 

Moreover, the Tribunal considered the suspension of the export licence for four months not 

merely „ephemeral‟.132 

 

164. The position that  a partial or temporary deprivation amounts to an expropriation was 

upheld in the case Wena Hotels v Egypt133, since the Tribunal considered the seizure of two 

hotels for about one year not merely „ephemeral‟ and enough to constitute an expropriation. 

 

ii. The expropriation caused a significant amount of loss to the investment 

 

165. The most significant criterion stipulated in case law about measures that constitute 

indirect expropriation is the importance of the impact of the measure on the ability of the 

investor to use and enjoy the property.134 The Claimant was forced out of the premises of 

the oil wells and together with its personnel was not given a choice and had to give up the 

oil wells.135  

 

166. This caused a significant amount of loss to the investment and thus, the Claimant urges 

this Tribunal to consider this and the manner in which Respondent conducted its acts. Not 

only was Claimant deprived of benefits of the investment, but had to incur losses as well. 

Furthermore, the Claimant was also deprived of the fundamental investment-backed rights 

in the sense that it was not awarded FET nor was the expropriation process conducted 
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within the due process of law. Finally, the fact that Claimant was not awarded adequate and 

effective compensation for the expropriation points to another way in which it was 

significantly impacted by the losses of the environment. 

 

167. In Tecmed v. Mexico the Tribunal considered the intent of the State when 

expropriating as less important than the effects of the implemented measures to 

expropriate on the owner of assets and benefits derived from them that were affected by 

expropriatory measures.136 

 

168. The UNCTAD Series provide in its commentaries on „Taking of Property‟ that:  

 

―Measures short of physical takings may amount to takings in that 

they result in the effective loss of management, use or control, or a 

significant depreciation of the value, of the assets of a foreign 

investor.‖ 
137

 

 

169. This is precisely what Respondent’s regulatory taking amounted to: the effective loss 

of the management, use and control of the oil wells in FPS’ premises and consequently a 

significant amount of depreciation in the value of the investment. 

 

2. Even if this Tribunal considers that the expropriation was lawful, the Claimant is 

entitled to full and effective compensation 

 

170. In the possibility that this Tribunal considers the acts of Respondent were lawful, it is 

Claimant‟s submission that they are still to be construed as expropriatory acts. The notion of 

defining a legal expropriation, pursuant to Professor Hoffmann, is based on ―(1) determining 

whether the measure amounts to an expropriation and (2) defining whether the expropriation 

was lawful according to certain standards‖. 138 

 

171. The Tribunal in Pope & Talbot v Canada 139 asserted that ―Regulations can be 

characterized in a way that would constitute creeping expropriation‖. Therefore, even if 
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Respondent‟s alleged acts to regulate public issues are accepted by this Arbitral Tribunal, 

Claimant submits that these acts were executed in expropriatory contexts and were 

tremendously in breach of the investor‟s rights and therefore meet the requirements for the 

classification of an indirect expropriation. 

 

172. The Restatement (Third) of the Foreign Relations Law of the United States asserts that 

“A state is responsible under international law for injury resulting from (1) a taking by the 

state of the property of a national of another state that is not for a public purpose or is 

discriminatory or is not accompanied by provisions for just compensation. 140 UNCTAD 

summarized these requirements necessary for State‟s regulatory acts not to be considered as 

takings in the Restatement (Third) of the Foreign Relations Law of the United States: 

requirement of a public purpose for the taking, lack of discrimination towards the investor, the 

accompaniment of payment of compensation in the taking and the requirement of due 

process (emphasis added). 141 Sornarajah considers a taking which lacks a public purpose and 

a discriminatory taking illegal in international law.142 

 

173. From these standards, the conclusion that can be reached is that Respondent‟s acts was 

not fulfilled for a public purpose but to benefit from Claimant‟s detriments, there was no 

compensation attributed to Claimant and the requirement of due process was not awarded to 

Claimant. In this sense, Respondent‟s acts did amount to a taking and consequently, Claimant 

must be awarded compensation. 

 

i. Classification of expropriation for a public interest does not exclude the obligations of 

due process, lack of discrimination and right of compensation 

 

174. The Respondent‟s duty to pay compensation, since it was a case of expropriation, is 

compulsory according to the opinion of Scholars, to precedent cases143, and to the BIT 

between Freedonia and Sylvania. Article 5 on „Compensation for Damages or Losses‟ reads 

as following: 
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―Should Investors of a Contracting Party incur losses in respect of 

their Investments in the Territory of the other Contracting Party, due 

to war or other forms of armed conflict, states of emergency, 

environmental catastrophes, or other similar events, the Contracting 

Party in which the affected Investment has been made shall offer 

adequate compensation(…).‖
144

 

 

175. Since the measures taken by the Sylvanian Government affected Claimant‟s property, 

such measure amounts to expropriation, which entitles the latter to present an expropriation 

claim to this arbitration. The logical and undeniable consequence is that the latter is also 

entitled to receive compensation for its losses and for the breach of the Article 4 of the BIT. 

 

176. The United Nations General Assembly Resolution on Permanent Sovereignty over 

Natural Resources and Charter of Economic Rights and Duties of States decided that the 

investor party of expropriated property shall be paid compensation in an appropriate amount 

and that it should be adequate and effective.145  

 

177. In the same line of thought, the ILC Articles on State Responsability has as its 

objective basis in art. 36(1) that:  

 

―a responsible state is under an obligation to make full reparation for 

the injury caused by the internationally wrongful act.‖
146

 According to 

the Draft, full reparation refers to an obligation of compensation for 

damages caused, ―insofar as such damage is not made good by 

restitution‖.  

178. Article 31(2) of the same Draft of the International Law Commission notes that injury 

may include any material or moral damages caused by the internationally wrongful act of a 

State. 147 

 

179. Most codifications on the subject determine compensation should be prompt, adequate 

and effective.148 Article 13 (1) (d) of the Energy Charter Treaty establishes that expropriation 

demands the payment of „prompt, adequate and effective compensation‟.149 
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180. Although the Respondent may allege that compensation is not due because the taking 

over happened with the purpose of protecting Sylvanian public interest, authorities such as 

Dolzer and Schreuer already alerted the fact that the Respondent may deny that such 

expropriation existed and evade from paying the due compensation, alleging that it undertook 

actions to protect the environment of Sylvania.150  

 

181. Therefore, Such a claim is unfounded, honorable if we consider the same provision of 

the BIT cited above, in which it is stipulated that compensation in cases of expropriation 

should be awarded in case Investors of a Contracting Party incur losses due to environmental 

catastrophes, among other reasons, which cannot be determined in the present case since the 

cause of such environmental catastrophe itself cannot be determined.   

 

ii. The Claimant should be fully restituted, as to return to the status quo ante 

 

182. In addition, as a general principle, arbitral tribunals have considered that if a state 

commits a wrong against another, the latter has the right to compensation for the economic 

harm.151  

 

183. In SD Myers Inc v. Canada, the Tribunal wanted to award the company damages for 

the opportunity that had been lost and it drew near this matter by applying a common law tort 

standard, meaning that the company was entitled to recover damages so that it could be put 

into the position it would have been in. ―The focus is on causation, not foreseeability in the 

sense used in the law of contract.”152 

 

184. The Tribunal in Sapphire International Petroleum Ltd v. National Iranian Oil Co. 

understood that damages should be awarded in order to place the party who‟s receiving it in 

the same pecuniary position that they could have been in had the contract been performed in 

the manner accorded by the parties at the time of its conclusion. The sole arbitrator in the case 
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further affirms that such rule is subtracted from the principle of pacta sunt servanda, because 

it only substitutes a pecuniary obligation for the promised but not performed obligation.153 

 

185. Also, in the Metalclad case, the Tribunal came to the conclusion that: 

 

―when the state acted contrary to its obligations, any award to the 

claimant should, as far as is possible, wipe out all the consequences of 

the illegal act and re-establish the situation which would in all 

probability have existed if that act had not been committed (the status 

quo ante)‖
154

 

 

186. In CMS v Argentina, the Tribunal was influenced by the Chorzów Factory case 155 

standard and stated that  

 

―Restitution is the standard used to re-establish the situation which 

existed before the wrongful act was committed, provided this is not 

materially impossible and does not result in a burden out of 

proportion as compared to compensation.‖156  

 

187. The Tribunal in Siemens A.G. v Argentina considered the Claimant entitled not onl y 

to the value of the enterprise as of the date of expropriation but also to consequential damages 

and ―any greater value that enterprise gained up to the date of the Award‖.157 

 

188. It falls within the Respondent‟s own liabilities to award Claimant damages for the 

monetary losses caused by the expropriation. Pursuant to the authorities and jurisdiction cited 

above, the Claimant shall be put in the same position it would have been in, had the 

Respondent not expropriated it. 
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V. RESPONDENT CANNOT RELY ON ARTICLE 9 OF THE BIT TO JUSTIFY ITS 

ACTIONS 

 

189. Article 9 of the BIT stipulates that the Parties may not be precluded from prohibiting 

access to information the disclosure of which would be contrary to its essential security 

interests, as well as from taking actions in order protect its own essential security interests.  

 

190. Although the Respondent may rely on Article 9 in order to seek exemption from its 

actions, the Claimant submits that the fact that the provision is self-judging does not preclude 

any kind of scrutiny (A). Consequently, Respondent‟s actions are reviewable under the 

principle of good faith (B). Moreover, the impossibility to revise Respondent‟s actions would 

be against the BIT (C). As a consequence, the Tribunal shall find that the facts of the case do 

not constitute a state of necessity or emergency (D). 

 

A. The fact that Article 9 is self-judging does not preclude any kind of scrutiny 

 

191. By analyzing the wording of Article 9, it is conclusive that the terms “it determines” 

and “it considers” induces to the interpretation that it is a self-judging exception. Self-judging 

clauses normally confer discretion on the State to determine that, in exceptional 

circumstances, the State may deviate from the obligation it has assumed under an 

international agreement in order to protect its sovereignty, security, or more generally, its 

national security.158 

 

192. However, such discretion does not mean Respondent could unilaterally determine that 

the violations it committed under the BIT would be exempted under Article 9. Self-judging 

clauses do not provide the whole discretion to the State, since the object and purpose of the 

treaty must be respected, as well as the repercussions such violations may cause to the other 

party. 

 

193. Therefore, Claimant submits that the Arbitral Tribunal should scrutinize Respondent‟s 

conduct observing the principle of good faith.   
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 Briese & Schill, p. 1. 
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B. Respondent‘s actions are reviewable under the principle of good faith 

 

194. Claimant asserts that, while interpreting the treaty, the Article 31(1) of the Vienna 

Convention on the Law of Treaties159 should be applied. This provision stipulates that a treaty 

shall be interpreted in good faith in accordance to its object and purpose. 

 

195. It is well established that the object and purpose of a BIT is to protect the investment 

and the interests of the investor from the abuses a State may commit while making use of its 

sovereign powers.160  

 

196. The Preamble of the BIT, which is recognized as setting the object and purpose of a 

treaty, also establishes that “Acknowledging that offering encouragement and mutual 

protection to such investments based on international agreements will contribute to 

stimulating business ventures that will foster the prosperity of both Contracting Parties”, 

what clearly demonstrates that the aim of the treaty is to protect the investments as a means of 

fostering national development. 

 

197. Considering this, to allow a party to violate the obligations it undertook under the BIT 

whenever it unilaterally determines it is “necessary” would be against the object and purpose 

of the treaty. This is precisely what the Respondent is aiming to do by alleging it could rely 

on its domestic law as well as on international legal notions of national security. 

 

198. In this case, Claimant insists that the Respondent acted in bad faith and committed an 

abuse of rights by invoking Article 9 of the BIT. 

 

C. The impossibility to revise Respondent‘s actions would be against the BIT 

 

199. Claimant submits that not to revise Respondent‟s actions would be against the object 

and purpose of the BIT. By allowing a State to act as judge of its own clauses, the legal safety 

and stability of the treaty regime would be substantially threatened. 

                                                           
159

 Vienna Convention on the Law of Treaties, Article 31(1). 
160

 Dolzer & Schreuer, pp. 22-23; Sornarajah, p. 189. 
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200. The absence of review of Respondent‟s actions would create an automatic escape 

system so that a party may be always exempted from its wrongful acts. The self-judge clause 

shall only be raised in exceptional circumstances whenever the State is facing an actual harm 

or threat which would justify the violation of its international obligations.  

 

201. Thus, Respondent‟s actions should be analyzed and scrutinized by the Tribunal, which 

should interpret the self-judging clauses narrowly and consistently with the object and 

purpose of the BIT. As the Tribunal in the Enron case decided, “any interpretation resulting 

in an escape route from the obligations defined cannot be easily reconciled with that object 

and purpose. Accordingly, a restrictive interpretation of any such alternative is 

mandatory”.
161

 

 

D. The facts of the case do not constitute a state of necessity or emergency 

 

202. While assessing whether the circumstances of the case amount to a state of necessity 

or emergency, or even a threat to Sylvanian essential security interests, the Article 25 of the 

Draft Articles on State Responsibility162 should be applied. 

 

203. This provision prescribes that the state of necessity may be raised as a defense in very 

limited and exceptional circumstances and since the following requirements are fulfilled. 

First, the actions of the State should be the only possible way to safeguard an essential interest 

against a grave and imminent peril. Secondly, the acts the State undertakes should not 

seriously impair the interests of the State towards whom the obligation exists, or of the 

international community as a whole. Moreover, the State is not allowed to rely on this 

provision if the international obligation in question excludes the possibility of invoking 

necessity or the State has contributed to the state of necessity. 

 

1. Acts undertaken by the Respondent were not the only way for it to protect its interests 
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 Enron Award, ¶331. 
162

 Draft Articles on State Responsibility, Article 25. 
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204. The commentary to Article 25 sets forth that the “only way” test present in the 

provision should exclude any plea ―if there are other (otherwise lawful) means available, 

even if they are more costly or less convenient‖.163 Claimant submits that the Respondent has 

failed to demonstrate that its unlawful conduct was the only possibility for it to protect itself. 

 

205. Firstly, the Respondent did not respect any requisite established under the customary 

law of the standard of due process. While facing the first controversy with the Claimant, the 

Respondent should have begun arbitration proceedings to, for instance, find out the actual 

cause of the explosion occurred on 9 June 2009. The origin of the explosion could have been 

determined by expert work, precluding the Respondent from arbitrarily imposing the 

responsibility on the Claimant. 

 

206. However, the Respondent contented itself to despotically apply a new legislation to 

the Agreement, imposing to Claimant the payment of extraordinary and unexpected fines for 

alleged breaches of safety obligations.164 

 

207. Also, there is question whether the suspension of the exploration license, through a 

non appealable executive order, was the only means for the Respondent to curtail and remedy 

the damage caused by the Medanos Field Oil Spill.165 It must be emphasized that NPCS took 

over the oil wells, leaving the Claimant and its personnel no other chance but to surrender the 

oil wells.166 

 

208. Moreover, it should not be disregarded that the damaged wells were sealed by “a 

combined team of government and private contractors, including experts from NPCS and 

from FPS long before the government officially transferred management of the wells”.167 

Considering this fact, the expropriation measures and to compel the payment of fines should 

be completely unjustified. 

                                                           
163

 Draft Articles on State Responsibility, Commentaries, ¶ 15. 
164

 Unconstested facts, ¶ 18. 
165

 Executive Order, Section 1. 
166

 Clarification 32. 
167

 Clarification 49. 
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209. In conclusion, the Claimant was not given a chance to react on or defend itself from 

the false charges. Had the Claimant be provided with the opportunity to present defenses, a 

solution to contain the damages caused by the explosion could have been found. 

 

210. Therefore, acts undertaken by the Respondent was not the only way for it to protect its 

essential interests. As a consequence, the Respondent was not facing a state of emergency and 

necessity yet. 

 

2. In any case, the Respondent has contributed to the state of necessity or emergency 

 

211. Should the Tribunal consider that the actual facts of the case constitute a state of 

necessity or emergency, then Claimant submits the Respondent contributed to such situation. 

 

212. The commentary on Article 25 stipulates that the State‟s contribution to the state of 

necessity must be “sufficiently substantial and not merely incidental or peripheral.”
168

 

Claimant adduces that so was Respondent‟s contribution to the aggravation of the 

consequences of the explosion. 

 

213. Had the Respondent acted massively and in conjunction with the Claimant while 

trying to seal the damaged wells and arranging for the cleanup measures, the environmental, 

economical and social impacts of the oil spill might have been diminished.  

 

214. However, the Respondent restricted itself to concentrate its efforts on accusing the 

Claimant and promoting an air of uncertainty and unwillingness. By amending the  applicable 

legislation to the Agreement,
169

 creating a fully owned company which expropriated 

Claimant‟s investment
170

 and disseminating malicious and precipitated allegations and 

statements against the Claimant to the press,
171

 the Respondent  seems to let its economic 

interests prevail over the essential security of Sylvania. 

                                                           
168

 Draft Articles on State Responsibility, Commentaries, ¶ 20. 
169

 Uncontested facts, ¶ 11. 
170

 Uncontested facts, ¶ 19 and 23. 
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 Uncontested facts, ¶ 9 and 20. 
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215. In the Gabčíkovo-Nagymaros Project172 case, the International Court of Justice 

decided that Hungary could not be exempted from its wrongful acts since it had “helped, by 

act or omission to bring about” the situation of alleged necessity. Claimant alleges that so did 

the Respondent. 

 

216. As a conclusion, the Respondent, through its acts and omissions, contributed to the 

alleged state of necessity or emergency. Hence, it is precluded from relying on such situation 

to excuse its wrongful actions. 
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PRAYER FOR RELIEF 

 

For the reasons stated above, the Claimant requests this Arbitral Tribunal to find that: 

 

(i) It has jurisdiction over the present claim; 

 

(ii) The counterclaim shall not be admissible for scrutiny by the Tribunal; 

 

(iii) There was a breach of confidentiality under the BIT and the Agreement and 

Clean Sylvanian Environment‟s request shall be rejected by the Tribunal; 

 

(iv) The Respondent materially breached the Medanos Licence Agreement and as a 

consequence, the international law; 

 

(v) NPCS‟s actions are attributable to Respondent, such actions qualify as an 

unlawful expropriation, and Respondent is liable for the payment of compensation and 

damages to the Claimant; 

 

(vi) The Respondent breached the standards of investment protection conferred by 

the BIT; and 

 

(vii) The Respondent cannot rely on Article 9 of the BIT to justify its actions.  

 

 

Respectfully submitted on 30 September 2011 by 

Team Baxter 

On behalf of the Claimant,  

FREEDONIA PETROLEUM  

 

 

 

 


