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STATEMENT OF FACTS 

1. The Republic of Freedonia (‘Freedonia’) and the Republic of Sylvania (‘Sylvania’) 

entered into a Treaty Concerning the Encouragement and Reciprocal Protection of 

Investments (‘the BIT’) on 30
th

 June 1994.
1
 The BIT has been in force at all material 

times. 

2. On 1
st
 February 2007, Freedonia Petroleum LLC (‘FP’), a Freedonian company 60% 

owned by Freedonia
2
 incorporated Freedonia Petroleum SA (‘FPS’), a wholly-

owned Sylvanian subsidiary,
3
 in order to bid for permits to explore for oil off the 

Sylvanian coast.
4
 

3. On 26th May 2007 Sylvania and FPS concluded the Medanos Licence Agreement 

(‘the MLA’) allowing FPS to explore and drill for oil off the Sylvanian coast.
5
 The 

MLA had the force of law and could only be amended by consent of the parties.
6
 

FPS proceeded to drill several wells. 

4. On 9
th

 June 2009 an explosion started an oil leak from FPS-operated wells into the 

Gulf of Libertad Sylvania.
7
 FPS mobilised an emergency response team to work on 

plugging the wells and to address environmental damage.
8
 

5. On 10
th

 December 2009, Sylvania retroactively
9
 amended the Oil Pollution Act to 

require operators to clean up spills, broaden the scope of and remove caps on dam-

ages, and make operators responsible for cleanup costs.
10

 

6. On 29
th

 January 2010 the Sylvanian Government gave FPS 60 days to comply with 

their obligations under the amended OPA.
11

 Before that period expired, on 26
th

 Feb-

ruary 2010 Sylvania levied a SD 150m fine on FPS.
12

 

                                                 
1
 BIT p18 

2
 Facts, [1] 

3
 Facts, [2] 

4
 Facts, [3] 

5
 Facts, [4] 

6
 Facts, [6] 

7
 Facts, [7] 

8
 RFC 50 

9
 RFC CHECK 

10
 Facts, [11-14] 
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7. FPS brought administrative proceedings to contest this arbitrary fine,
13

 which were 

summarily rejected by the Ministry of Energy on 10
th

 June 2010.
14

 Meanwhile, FPS 

also brought an action before the Sylvanian courts requesting a declaration as to the 

status of the amended OPA in light of the MLA,
15

 an action which remains unre-

solved.
16

 

8. On 30
th

 August 2010 Sylvania incorporated the National Petroleum Company of 

Sylvania (‘NPCS’).  

9. On  29
th

 November 2010
17

, acting on the instructions of the President of Sylvania,
18

 

NPCS personnel seized control of FPS’ facilities
19

 without consultation or compen-

sation. The wells had long stopped leaking.
20

 

10. On 23
rd

 March, following a series of fruitless negotiations,
21

 FP requested ICC arbi-

tration in accordance with Article 11(3) of the BIT.
22

 

 

                                                                                                                                            
11

 Facts, [15] 
12

 Facts, [17] 
13

 Facts, [17] 
14

 Facts, [18] 
15

 Facts, [17] 
16

 RFC 83 
17

 Facts, [23] 
18

 EO 2010-1023 
19

 RFC 2 
20

 RFC 49 
21

 Facts, [24-5] 
22

 Facts, [26] 
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SUMMARY OF ARGUMENT 

11. Claimant shares Respondent’s desire to remedy the environment damage caused by 

the explosion on 9 June 2009 as quickly as possible.  However, Respondent cannot 

disregard its international legal obligations.  Claimant has suffered considerable loss 

as a result of flagrant violations of the Freedonia-Sylvania BIT. 

12. This Tribunal has jurisdiction over the dispute by virtue of the dispute resolution 

clause in the BIT.  Claimant is an ‘Investor’ under the treaty, despite the Freedonian 

Government’s partial ownership of Claimant.  The actions of Claimant’s subsidiary 

FPS have not triggered a fork in the road.  The tribunal has no jurisdiction, however, 

to admit Respondent’s counterclaims which should be properly heard in a Sylvanian 

court. 

13. All of the wrongful conduct in this case is attributable to Respondent.  Respondent 

has violated its obligations under the BIT.  First, Respondent expropriated Claim-

ant’s investment.  Second, Respondent failed to provide fair and equitable treatment 

to Claimant’s investment.  Third, Respondent failed to provide full security and pro-

tection to Claimant’s investments.  Respondent is not entitled to rely on its domestic 

law and international legal notions of national security and public interest as 

defences.  It cannot self-judge its obligations, and its actions were not necessary in 

the circumstances.  Respondent’s desire to placate its domestic population cannot 

justify breach of its obligations. 

14. Respondent is under an implied duty of confidentiality.  Respondent has repeatedly 

breached that duty. 

15. CSE should not be admitted as a non-disputing Party, or allowed to submit written 

briefs.  Its presence is superfluous, as Respondent represents the same interests, and 

it will undermine the efficiency of the tribunal. 
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PART ONE: JURISDICTION 

I. CLAIMANT IS AN ‘INVESTOR’ AS REQUIRED BY THE BIT 

16. Freedonia Petroleum (“Claimant”) is an ‘Investor’ and has submitted an ‘Investment 

Dispute’ to arbitration, satisfying the requirements in Article 11(3) of the Freedonia-

Sylvania Bilateral Investment Treaty (‘the BIT’).  As a result, this Tribunal has ju-

risdiction over this dispute. 

17. At Article 1(3)(b) BIT, an “Investor” is defined as, inter alia: 

“Any legal person established in the Territory of one of the Contracting 

Parties in accordance with the respective national legislation... provided in 

all cases that [it does not] pursue sovereign activities and [is not] funded 

by the other Contracting Party”. 

18. Claimant is a legal person, established in the Territory of Freedonia,
23

 which does 

not pursue sovereign activities and is not funded by “the other Contracting Party”, 

the Republic of Sylvania. The Freedonian Government’s 60% interest in Claimant
24

 

does not prevent Claimant from being an “Investor”, since it only pursues its inter-

ests in Claimant as would any 60% shareholder under Freedonian company laws.
25

 

That pursuit is commercially motivated and does not involve Claimant in sovereign 

activities. Indeed, the remaining 40% stake in Claimant is owned by a consortium of 

privately-held and publicly-traded Freedonian enterprises.
26

  

19. Dolzer and Schreuer acknowledge that, 

“international investment law is designed to promote and protect the ac-

tivities of private foreign investors... [and this]... does not necessarily ex-

clude the protection of government-controlled entities as long as they act 

in a commercial rather than in a governmental capacity”.
27

 

For example, in the case of CSOB v Slovak Republic,
28

 the Tribunal stated that the 

matter did not depend upon whether the claimant was either wholly or partially 

owned by the Government. Instead, the accepted test was whether the claimant was 

                                                 
23

 RFC 61 
24

 Facts, [1] 
25

 RFC 34 
26

 Facts, [1] 
27

 Dolzer, p.46 
28

 CSOB (Jurisdiction), [15] et seq. 
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“acting as an agent for the government or…discharging an essentially governmental  

function”.
29

  A course of conduct may promote a governmental purpose without los-

ing its commercial nature: “the focus must be on the nature of these activities and 

not their purpose”.
30

 Although more than 65% of CSOB’s share were owned by the 

Czech Republic, this did not alter the commercial nature of the company.
31

 

20. Inclusion of state entities supports the object and purpose of investment treaties, ac-

knowledged in the Preamble to this BIT, by promoting investment and fostering 

economic cooperation between the two parties: investments by private investors and 

public investors are indistinguishable in achieving this purpose.
32

  State-owned or 

controlled companies have thus frequently acted as claimants in investor-State arbi-

trations.
33

  

21. Guaranteeing the rights of investments that are partially owned by governments also 

protects the rights of private co-investors in the investment.  Denying access to in-

vestment arbitration in these cases leaves private investors with no remedy.  In addi-

tion, protecting government-owned investments encourages international invest-

ment.  This is especially important in a modern context, where sovereign wealth 

funds and state-owned enterprises routinely engage in commercial activities. 

22. Claimant is therefore an “Investor” for the purposes of Article 1(3) BIT. 

II. FPS’ LOCAL LITIGATION DOES NOT AFFECT JURISDICTION 

23. Respondent alleges that Claimant has triggered the ‘fork in the road’ in Article 11 of 

the BIT. The Tribunal should reject this contention because it is incompatible with 

arbitral precedent, unsupportable on the facts, and would represent a deeply retro-

grade development of investment law in this area. Claimant has not triggered fork-

in-the-road preclusion (A).  In any event, Claimant's claims arise from events that 

occurred after Claimant’s subsidiary may have resorted to domestic courts (B).  Fur-

thermore, the administrative claim was defensive and not before a Sylvanian court 

(C). 

                                                 
29

 ibid. [17]; see also Broches, p. 354–5, Dolzer, p.235 
30

 CSOB (Jurisdiction) [20] 
31

 ibid, [18] 
32

 Annacker, [13] 
33

 Annacker, [44]  
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A. Claimant has not triggered fork-in-the-road preclusion 

24. Article 11(3)(b) of the BIT requires, as a condition of arbitration, that “the Investor 

has not brought the dispute before the courts having jurisdiction within the territory 

of the Contracting Party that is party to the dispute.”  ‘Fork-in-the-road’ clauses are, 

and should be, interpreted narrowly (1).  Claimant has not triggered a fork in the 

road, based on the appropriate test (2).  Even if the ‘fork-in-the-road’ clause were in-

terpreted more broadly, Claimant’s actions still fail to trigger the provision (3). 

1. ‘Fork-in-the-road’ clauses are, and should be, interpreted narrowly 

25. The Tribunal in Toto v Lebanon stated that: 

In order for a fork-in-the-road clause to preclude claims from being con-

sidered by the Tribunal, the Tribunal has to consider whether the same 

claim is “on a different road,” i.e., that a claim with the same object, par-

ties and cause of action, is already brought before a different judicial fo-

rum.
34

 

26. This narrow approach is consistent with the general international approach to lis 

pendens issues: for lis pendens to apply there must be identity of cause of action, 

remedy, and parties. That approach was confirmed by the Swedish courts, faced with 

an application to set aside the arbitral tribunal’s decision in CME as barred lis aliter 

pendens by the similar proceedings in Lauder.
35

 

27. Furthermore, there are policy reasons to support a narrow triple identity test. The 

purpose of the BIT is to promote investment.
36

 Fundamental to that purpose is the 

dispute resolution process.  If tribunals “assume lightly that choices of forum have 

been made…in favour of the host State’s judicial system,” then “there [is] little use 

in setting up arbitral procedures for investment disputes.”
37

 Investors frequently 

wish to bring proceedings in host courts: indeed, in doing so they promote the rule 

of the law and the advancement of the host country’s legal system, a result entirely 

consonant with the BIT’s objective of promoting host country development. If inter-

national arbitration is frequently precluded by clauses of this kind these benefits will 

                                                 
34

 Toto (Jurisdiction), [211]; see also Olguín, [30]; Middle East Cement, [90]; Azurix, 

[88]; Enron, [97]; Occidental, [52],  
35

 CME (Appeal) 
36

 BIT, First Recital 
37

 Pan American (Jurisidiction), [34]. 
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be lost, investment will be discouraged, and Investors will instead seek international 

arbitration of unripe claims, to no party’s advantage. The triple identity test ensures 

that international arbitration is usually available and (uniquely) prevents an Investor 

from finding that litispendential issues leave them without a remedy. 

2. The municipal claims do not satisfy the ‘triple identity’ test 

28. Claimant’s subsidiary FPS has brought two cases that Respondent may argue trig-

gers the ‘fork-in-the-road’: an application for declaratory relief as to the status of the 

MLA,
38

 and administrative proceedings before the Ministry of Energy to resist an 

extortionate fine.
39

 Neither the object (a), the parties (b), nor the cause of action (c) 

are identical between these municipal proceedings and this arbitration.  

a) There is no identity as to the object of the claims 

29. FPS’ claim for administrative relief before the Sylvanian Ministry of Energy has, as 

its object, the resistance of a fine that the Sylvanian Government was attempting to 

impose on FPS. Claimant’s present claim attempts to recover damages for treaty vio-

lations. The two are entirely different
40

 and it would be grossly unfair if the domestic 

proceedings precluded arbitration, because it would have an unsupportable chilling 

effect on investors seeking domestic remedies.
41

 

30. Similarly, FPS’ claim for declaratory relief in the Sylvanian Courts seeks a declara-

tion of FPS’ contractual rights. The present claims seek damages. The two have by 

their nature different objects. 

b) There is no identity as to the parties 

31. Both the municipal law actions on which Respondent might rely were commenced 

by FPS. Claimant in this case is FPS’ parent company, FP. There is thus no identity 

of parties.
42

 

                                                 
38

 Facts, [16]. 
39

 Facts, [17]. 
40

 See Olguín, [30]; Genin, [330-4] 
41

 Douglas, p. 155 
42

 See Lauder, [161] 
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32. To attribute the actions of FPS to Claimant in this case requires piercing the corpo-

rate veil.  The Tribunal in Champion Trading refused to do so when the Claimant’s 

subsidiary had sued the Respondent, because the Treaty in that case made no provi-

sion to do so and was to be interpreted in accordance with its normal meaning.
43

 

This Tribunal should follow that decision (and the similar one in CMS
44

), as the 

same circumstances obtain in this case. 

33. The Tribunal in Genin elliptically accepted that a ‘group’ of companies could make 

an ‘election of remedy’ for a group as a whole.
45

 That decision is erroneous and 

should not be followed, because it conflicts with the principle of customary interna-

tional law set out by the ICJ in Barcelona Traction,
46

 that the corporate veil would 

only be pierced in cases of fraud, malfeasance or evasion. Such facts are not sug-

gested here, so the veil should not be pierced. Even if the decision in Genin is cor-

rect, there is no evidence that FP and FPS made a joint decision, so it cannot be said 

that a there was a group ‘election’. 

c) There is no identity as to the cause of action 

34. Claimant founds its case in this arbitration on Sylvania’s violation of its treaty com-

mitments. The local proceedings have different causes of action. As the ICJ ex-

plained in ELSI: 

Compliance with municipal law and compliance with the provisions of a 

treaty are different questions. What is a breach of treaty may be lawful in 

the municipal law and what is unlawful in the municipal law may be whol-

ly innocent of violation of a treaty provision.
47

 

35. This approach has been confirmed, in the investment law context, in what James 

Crawford describes as “still the leading case on the contract/treaty distinction, the 

Vivendi Annulment decision”,
48

 where the Tribunal held that there was “a general 

principle (which is undoubtedly declaratory of general international law), [that] 

                                                 
43

 Champion Trading,[3.4.3] 
44

 CMS (Jurisdiction), [80] 
45

 Genin, [330] 
46

 Barcelona Traction, p39 at [56] 
47

 ELSI, p51 at [73] 
48

 Crawford , p. 8 
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whether there has been a breach of the BIT and whether there has been a breach of 

contract are different questions”.
49

   

36. FPS’ declaratory relief claim is contractual: it seeks to determine what the terms of 

its contract now are. That is a matter of Sylvanian law, not the application of the 

BIT. FPS’ administrative proceedings resist a fine under municipal law. Neither are 

treaty claims, and neither can preclude this arbitration. 

3. Even on the wider interpretation of the ‘fork-in-the-road’ provision in the 

Vivendi annulment decision, this arbitration is not precluded 

37. The ad-hoc committee in the Vivendi annulment case rejected the ‘triple-identity’ 

test in favour of one where local proceedings could trigger preclusion if they were 

“coextensive” with the treaty claim. This interpretation is unclear and would “un-

doubtedly have a chilling effect on the submission of disputes by investors to do-

mestic judicial fora”,
50

 and so should be rejected. 

38. Even on that standard, however, Claimant’s claims are plainly not ‘co-extensive’ 

with the domestic proceedings. Claimant claims expropriation, violations of fair and 

equitable treatment, and breach of legitimate expectations, all of which are far more 

extensive than the municipal law claims. 

B. Claimant's claims arise from event that occurred after Claimant may 

arguably have resorted to domestic courts 

39. FPS sought declaratory relief on 12
th

 February 2010, and began administrative pro-

ceedings shortly afterwards on 26
th

 February 2010. Even if Respondent is right that 

Claimant is precluded from arbitrating those claims, that preclusion does not extend 

to claims arising from events after those dates. In particular, the revocation of 

Claimant’s licence, on 29
th

 November 2010, was not part of any investment dispute 

at the time FPS began municipal proceedings. There cannot sensibly be a fork in a 

road which has not yet begun.  

                                                 
49

 Vivendi (Annulment), [96] 
50

 Douglas, [323] 
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C. FPS’ administrative claim was defensive in nature and was not before a 

court 

40. FPS presented its claim against the Ministry of Energy to resist paying a fine.
51

 Ac-

cording to Christoph Schreuer: “defensive steps to contest administrative action 

cannot be tantamount to submitting “the dispute” to the courts or administrative tri-

bunals of the host State.”
52

   

41. Otherwise, by fining or penalising an investor, a host state would force a potential 

claimant to make an unappetising choice between contesting an administrative pen-

alty and pursuing a treaty claim. Such considerations led the tribunals in Genin
53

 and 

Enron
54

 to reject ‘fork-in-the-road’ arguments, and this Tribunal should do the same. 

42. Investors should not be required to choose between protection of their investment in 

municipal or domestic proceedings, or initiating potentially expensive and lengthy 

investment arbitration proceedings.  Nor should investors be required to forgo the 

immediate protection of domestic law in an administrative proceeding in order to 

bring treaty-based claims in an arbitral forum. 

43. Furthermore, FPS’ claim was before the Ministry of Energy. For arbitration to be 

precluded, Article 11(3)(b) requires a dispute before ‘the courts’. This provision 

should be given its natural meaning;
55

 the Ministry of Energy is not a court, and ad-

ministrative proceedings before it cannot preclude arbitration. 

III. THE TRIBUNAL HAS NO JURISDICTION TO ADMIT RESPONDENT’S 

COUNTERCLAIMS. 

44. Claimant submits that this Tribunal has no jurisdiction to hear and cannot admit Re-

spondent’s counterclaims. At this stage, Claimant does not make submissions as to 

the merits of the counterclaims.
56

   

                                                 
51

 Facts, [16] 
52

 Schreuer, p.249 
53

 Genin, [330] 
54

 Enron (Jurisdiction), [98] 
55

 VCLT Article 31(1) 
56
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45. Claimant submits that the there is no consent to admit or arbitrate counterclaims (1), 

. Additionally, there are strong policy reasons not to admit wide counterclaims (2).  

Furthermore, the tribunal should not pierce FPS’ corporate veil (3). 

1. There is no consent to arbitrate counterclaims. 

46. This Tribunal can only have jurisdiction over the issues the parties have consented to 

submit to arbitration.
57

 That consent is contained in Article 11(3) BIT, an offer from 

Respondent, which Claimant has accepted. The consent encompasses submission of 

‘the dispute’ to arbitration. But the counterclaims are not  within ‘the dispute’. The 

‘dispute’ refers to an "Investment Dispute" as defined by Article 11(1) of the BIT... 

The counterclaims do not fall into Article 11(1) and they cannot become an ‘Invest-

ment Dispute’ simply by being joined to another dispute.  The counterclaims are 

pleaded in municipal law (a) and insufficiently connected with the main claim (b). 

a) Under the applicable law of this arbitration, Claimant has no obligations 

that could give rise to Counterclaims 

47. All counterclaims must be pleaded in the arbitration’s applicable law. If the counter-

claims are pleaded in a law that is not applicable to this arbitration, then even if 

Claimant has consented to arbitrate counterclaims in general, that will not extend to 

consenting to arbitrate counterclaims founded in another law.
58

 

48. Under the ICC Rules, where the parties do not agree on an applicable law, it is for 

the Tribunal to decide, having regard to ‘the contract and the relevant trade us-

ages’.
59

 The ‘contract’ in this case is the BIT, and the applicable law is therefore the 

governing law of the BIT, which is international law.
60

 Even if the ‘contract’ is the 

contract ‘bred by the treaty’ where Claimant accepted Respondent’s treaty offer of 

arbitration,
61

 the applicable law would be international law.
62

 The BIT in this case, 

unlike many international investment agreements (and Article 42(1) of the ICSID 

                                                 
57

 Muchlinksi, p. 831 
58

 Amto, [118] 
59

 ICC Rules, Article 17(2) 
60

 A conclusion followed in ADC at [290], MTD at [86],  Generation Ukraine at 

[8.12], Champion Trading at [39-40] and Azurix at [67]. 
61

 Crawford, p11 
62

 Occidental (Court of Appeal) [32-33] 
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convention), does not incorporate municipal law into the applicable law of the arbi-

tration.  

49. Claimant has no obligations to Respondent under the BIT, which, like the vast ma-

jority of BITs does not impose obligations on investors.
63

 Nor do investor corpora-

tions have general international legal obligations,
64

 or, to the extent that they do, 

they are limited to considerations of ordre public international (such as bribery) that 

are plainly not in issue here.
65

 

50. Respondent has failed to particularise the juridicial basis of its counterclaim, prefer-

ring to retreat to the emotive language of ‘devastating harm’.
66

 However, it appears 

to base its claims on its own municipal law. That renders them inadmissiable in 

these proceedings; were it otherwise, Respondent would be able unfairly to extend 

the extraterritorial reach of its laws.
67

 

b) The counterclaims have insufficient connection with the main claim.  

51. Even if the Tribunal accepts that Respondent can plead municipal law counter-

claims, it should reject them because they are not an “indivisible whole” with the 

primary claims.
68

 The Saluka tribunal applied the host state’s general law because, in 

contrast to this case, the Netherlands-Czech BIT required it do so.
69

 However, fol-

lowing a comprehensive examination of arbitral decisions on counterclaims, it found 

a uniformity of approach based on the “indivisible whole” notion across ICSID, 

UNCITRAL and Iran-US Claims Tribunal decisions.
70

 That approach has since been 

confirmed in Paushok v Government of Mongolia,
71

 and should be adopted by this 

Tribunal. Respondent’s counterclaims are clearly not an “indivisible whole” – as 

suggested above, they can be severed – and are therefore insufficiently connected 

with the main claims to be admitted. Moreover, Given that Sylvania’s counterclaims 

                                                 
63

 Social Responsibility p17 
64

 Kiobel  
65

 World Duty Free, [138] 
66

 Facts, [27] 
67

 Paushok, [695] 
68

 Saluka (Jurisdiction), [79] 
69

 Netherlands-Czech BIT, Article 8(6) 
70
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are against FPS, not Claimant, there is a plainly more appropriate forum in which to 

bring these claims: the Sylvanian courts.  

2. There are strong policy reasons not to admit wide counterclaims 

52. There are also cogent policy reasons for restricting counterclaims in this manner. 

First, it would have been open to the Contracting Parties to include in the BIT obli-

gations enforceable against investors, in which case they could clearly be the subject 

of international arbitration. However, they did not and this Tribunal should respect 

that choice.   

53. Second, a wider admission of counterclaims would offend against the purpose of 

BIT dispute resolution procedures. The objective of the BIT is to promote invest-

ment and one method by which this is done is to generate a forum for resolution of 

disputes that neither party controls. Given that States may change their municipal 

law at will, it would become far too easy for States to frustrate international arbitra-

tion with specious municipal law claims that nonetheless took considerable time and 

expense to decide. The arbitration is more stable and effective if it is performed ac-

cording to a code that cannot be changed at the whim of one of the parties.  

54. Third, extensive counterclaims will involve Tribunals in detailed examination of 

municipal law, a task to which they are not well suited – the proper, and more con-

venient forum for such claims is the municipal courts. 

3. The Tribunal should not pierce FPS’ corporate veil 

55. Finally, to the extent (which is denied) that there are any admissible breaches either 

of the Medanos Licence Agreement (the “Agreement”) or of Sylvania’s municipal 

law such breaches are on the part of FPS, Respondent’s wholly-owned subsidiary. In 

attempting to counterclaim against Respondent for FPS’ actions, Claimant is engag-

ing in a classic case of piercing the corporate veil: Claimant wants to recover from 

FPS’ shareholder for damage that FPS is alleged to have caused. That veil-piercing 

flies in the face of Barcelona Traction
72

 and ELSI.
73

 Notably, even on Respondent’s 

most expansive claims of FPS’ actions they do not rise to the level of fraud or eva-

                                                 
72

 Barcelona Traction, [56] 
73
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sion laid out in Barcelona Traction. The Tribunal has no jurisdiction to hear claims 

brought against FPS, because FPS has not consented to arbitration, and has no juris-

diction to admit counterclaims against FP as FP has not caused the harm Respondent 

alleges. 
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PART TWO: MERITS 

I. ALL OF THE WRONGFUL ACTS IN THIS DISPUTE ARE 

ATTRIBUTABLE TO RESPONDENT 

56. Respondent is liable for expropriation, breach of Claimant’s legitimate expectations, 

and breach of its obligations of fair and equitable treatment and full protection and 

security.  The International Law Commission Articles on State Responsibility codi-

fied the customary international law position regarding state responsibility.  The ILC 

Articles have been widely recognised and applied in the investment law context.
74

 

The actions of the Ministry of Energy (A) and NPCS (B) are attributable to Respon-

dent. 

A. The Ministry of Energy’s actions are attributable to Respondent 

57. Article 4 of the ILC Articles on State Responsibility recognises that a state is re-

sponsible for the conduct of all of its organs. “[T]he concept of a state organ is a 

very general one... reduced to the most basic notion of an entity that forms part of 

the apparatus of the State”.
75

  The Ministry of Energy is a state organ which can re-

view government fines. Its actions are thus attributable to Respondent. 

B. NPCS’s actions are attributable to Respondent 

58. NPCS is also an organ of Respondent based on Article 4. Respondent created NPCS, 

fully owns NPCS,
76

 and has the power to appoint its Board of Directors.
77

 NPCS 

thus forms part of the apparatus of the Republic of Sylvania. 

59. Even if not a state organ, NPCS exercises elements of governmental authority. Arti-

cle 5 of the ILC Articles regulates the conduct of state entities and provides that the 

conduct of an entity whose structure, function and control flow from governmental 

authority is attributable to the State, provided that the entity is acting in that capac-

ity. 

                                                 
74
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60. The conduct of an entity must “concern governmental activity and not other private 

or commercial activity in which the entity may engage”.
78

 Factors of “particular im-

portance” include “the content of the powers”, as well as “the way they are con-

ferred”, “the purposes for which they are to be exercised and the extent to which the 

entity is accountable to government for their exercise”.
79

 

61. The powers exercised by NPCS were governmental. Executive Order No. 2010 – 

1023 authorised NPCS to assist the Government in expropriation. Such activity is 

neither private nor commercial.  

62. In the alternative, NPCS’s conduct is directed or controlled by Respondent and is 

thus attributable to Respondent under Article 8 of the ILC’s Articles. When a state 

uses its ownership interest in, or control of, a corporation to achieve a particular re-

sult, that conduct is attributable to the state.
80

 Commentator Smutny recognises that 

this situation “could arise in the context of a State-owned private-law company”.
81

 

63. The ICJ in Nicaragua
82

 required “complete dependence” to attribute an entity to the 

state in question. NPCS was established by Respondent and is state –owned.
83

 Re-

spondent also controls the board of directors.
84

  Respondent’s full ownership of 

NPCS and thus unrestricted right to select its directors, ensures that NPCS is entirely 

dependent on Respondent.  

II. RESPONDENT EXPROPRIATED CLAIMANT’S INVESTMENT 

64. Article 4 of the BIT provides that: 

1.  …Investments...shall not be subject to any measure which might 

limit permanently or temporarily the Investor’s ownership, possession, 

control or enjoyment, save where specifically provided by law and by 

judgments or orders issued by any courts, administrative bodies, or tribu-

nals having jurisdiction. 

                                                 
78
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2.  Investments...shall not be directly or indirectly nationalized, expro-

priated, requisitioned or subjected to any measure having similar effect 

...except for public purposes, or national interest, against immediate full 

and effective compensation, and on condition that these measures are 

taken on a non-discriminatory basis and in conformity with all legal provi-

sions and procedures. 

65. Respondent expropriated Claimant’s Investment (A).  The expropriation is not for 

public purposes, in conformity with legal provisions, non-discriminatory and against 

full and effective compensation (B). 

A. Respondent expropriated Claimant’s Investment 

66. Respondent’s Executive Order No. 2010-1023, suspending FPS’ licence in the ab-

sence of an “acceptable” plan and transferring control to NPCS, constitutes an ex-

propriation under Article 4(2) BIT. 

67. Expropriation has been defined as the “coercive appropriation of private property by 

individual administrative measures”.
85

 Respondent has seized Claimant’s licence in 

response to public pressure.
86

  Section 1 of the Executive Order confers on Respon-

dent the right to determine whether any plan is “acceptable”, and thus grants Re-

spondent the power to control the wells through NPCS indefinitely. The request for a 

plan is no more than a figleaf for Respondent’s permanent seizure of Claimant’s In-

vestment.  

68. Even if the condition were genuine, making the licence conditional on a plan not en-

visaged in the contract, limits the extent of FPS’ rights and is thus expropriation. 

Temporary measures can constitute expropriation: in Wena Hotels,
88

 seizure of a ho-

tel for almost a year was sufficient.  To constitute expropriation, the measure must 

be more than “merely ephemeral”.
89

  Article 4(1) explicitly recognises that the par-

ties wished to protect investors against temporary interference with their rights.  

Here, the suspension of Claimant’s licence was not “merely ephemeral” and has de-

                                                 
85

 McLachlan, [8.121], p310 
86

 Facts, [21] 
88
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89
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nied Claimant use of the investment for at least ten months. The suspension of the 

licence therefore constituted an expropriation. 

69. In addition, Respondent’s order that Claimant pay SD 150 million constitutes an ex-

propration.  The tribunal in LG&E recognised that a disproportionate or excessive 

fine can be expropriatory. There, the Tribunal stated that while:  

it can generally be said that the State has the right to adopt measures hav-

ing a social or general welfare purpose.  In such a case, the measure must 

be accepted without any imposition of liability, except in cases where the 

State's action is obviously disproportionate to the need being addressed. 

(emphasis added)
90

 

 

70.  The SD 150 million fine is twice the SD 75 million cap in the original OPA and Re-

spondent has provided no justification for the figure.  The tribunal should find it to 

be disproportionate and thus a further expropriation under Article 4(2) of the BIT. 

B. Respondent’s expropriation did not meet the conditions of legality 

71. Respondent’s expropriation did not comply with the conditions of legality in Article 

4(2) BIT. 

72. Firstly, the expropriation was not for public purposes or in the national interest.  Re-

spondent could have allowed FPS to continue its remedial work, and provided fur-

ther assistance through NPCS, given the success of previous cooperation in sealing 

the wells.
91

 

73. Second, Respondent expropriated Claimant’s investment in a discriminatory man-

ner. After seizing the licence, Respondent handed control to NPCS, a government-

owned entity.
92

   

74. Third, Respondent expropriated Claimant’s property without due process of law. 

Claimant was granted no hearing or other appropriate procedure to express its posi-

tion.  Respondent cannot argue that it was required to act with such speed, given that 

                                                 
90
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91
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92
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the Executive Order was not made until over a year after the spill, after the leaking 

wells had been sealed.  

75. Finally Respondent has failed to provide full and effective compensation.  

76. As a consequence of all of the foregoing, Respondent has violated its obligations 

under Article 4(2) of the BIT. 

III. RESPONDENT DID NOT ACCORD CLAIMANT’S INVESTMENT FAIR 

AND EQUITABLE TREATMENT 

77. Respondent owes a duty of fair and equitable treatment to Claimant’s investment 

(A), which it violated by suspending FPS’ licence and transferring control to NPCS 

(B), and fining Claimant based on retroactive legislation (C), 

A. Respondent has an obligation to afford Investors Fair and Equitable 

treatment 

78. Article 2(2) of the BIT promises investors “treatment in accordance with customary 

international law, including fair and equitable treatment”. Article 31 of the Vienna 

Convention on the Law of Treaties requires that this provision be interpreted in ac-

cordance with its ordinary meaning and in light of its object and purpose; the Pre-

amble to the BIT emphasises the desire to establish favourable conditions for in-

vestments, acknowledging that protection “will contribute to stimulating business 

ventures that will foster the prosperity of both Contracting Parties”.  There is aca-

demic disagreement concerning the scope of the fair and equitable treatment obliga-

tion,
93

 but tribunals have provided helpful guidance.  Although not binding, tribunals 

should give “due consideration” to earlier decisions in order to contribute to the 

harmonious development of investment law, thereby meeting the legitimate expecta-

tions of investors and states.
 94

  

79. In Saluka v Czech Republic, legitimate expectations were acknowledged as the 

“dominant element” of fair and equitable treatment (“FET”).
95

 In addition, the tribu-

nal in SD Meyers v Canada stated that the FET obligation found in Article 1105 of 
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the NAFTA (worded identically to the Freedonia-Sylvania BIT) encompassed “the 

international law requirements of due process, economic rights, obligations of good 

faith and natural justice”.
96

  Similarly, the tribunal in Waste Management v Mexico 

stated that the requirement of FET is violated if conduct is “arbitrary, grossly unfair, 

unjust or idiosyncratic,…discriminatory…or involves a lack of due process leading 

to an outcome which offends judicial propriety”.
97

  The Tecmed tribunal further em-

phasised investor expectations and legal certainty: “the foreign investor expects the 

host State to act in a consistent manner, free from ambiguity and totally transpar-

ently ... so that it may know beforehand any and all rules and regulations that will 

govern its investments ... to be able to plan its investment and comply with such 

regulations.”
98

  Treatment should “not affect the basic expectations that were taken 

into account by the foreign investor to make the investment”.
99

   

80. Although the obligation expresses the international law principle of bona fide, bad 

faith is not required for a violation of FET.
 100

  A State “may treat foreign investment 

unfairly and inequitably without necessarily acting in bad faith”.
101

 

81. Professor Vandevelde helpfully identifies four distinct inquiries made by tribu-

nals:
102

 (1) whether the conduct was “arbitrary grossly unfair, unjust, or idiosyn-

cratic”;
103

 (2) whether the conduct “involve[d] a lack of due process leading to an 

outcome which offends judicial propriety”;
104

 (3) whether the conduct “substantially 

changed the legal and business framework under which the investment was decided 

and implemented”;
105

 and (4) whether the conduct was “in breach of representations 

made by the host State which were reasonably relied on by Claimant.”
106

  Based on 

these inquiries, he proposes a unified theory of FET, closely associated with the rule 

of law, which emphasises five key principles: reasonableness, nondiscrimination, 
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consistency, transparency, and due process.  There remains debate as to whether the 

FET standard extends beyond the minimum protection in customary international 

law, and commentators and tribunals suggest that this depends on the wording of the 

specific treaty.
107

  However, these key principles are found even in NAFTA tribu-

nals, which adopt the narrowest reading of FET following a binding interpretation 

that Article 1105(1) does not require treatment beyond that which is required by cus-

tomary international law.
108

 

B. Respondent suspended Claimant’s licence and transferred control to NPCS 

in violation of its FET obligations 

82. Respondent’s suspension of Claimant’s licence and transfer to NPCS violated 

Claimant’s legitimate expectations (1).  This action was arbitrary (2), lacked trans-

parency (3), and violated the good faith obligation inherent in FET (4). 

1. Respondent violated Claimant’s legitimate expectations 

83. Legitimate expectations are based both on the legal framework and on any represen-

tations made explicitly or implicitly by the host state.
109

  They are grounded in the 

legal order of the host state at the time when the investment is acquired.
110

  Com-

mentators Dolzer and Schreuer recognise that this is consistent with both the host 

state’s right to determine its own legal order, subject to international minimum stan-

dards, and the investor’s need for planning and stability.
111

   

84. Respondent breached Claimant’s legitimate expectations by issuing Executive Order 

No. 2010-1023 on November 29
th

 2010, suspending FPS’ non-exclusive licence to 

explore the Medanos Field in the Gulf of Libertad until FPS presented Respondent 

with an “acceptable” plan to “curtail and remedy the damage caused by the Medanos 

Field Oil Spill, including ongoing oil spill response, removal, assessment and other 
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cleanup efforts”.
112

  The tribunal in Occidental v Ecuador recognised that FET in-

cluded “an obligation not to alter the legal and business framework in which the in-

vestment has been made”.
113

  FPS had independently mobilised an emergency re-

sponse team to address environmental damage
114

 in order to comply with its safety 

obligations.
115

  It had also worked with government officials and experts from NPCS 

to seal the damaged wells.
116

  In such circumstances, Claimant legitimately expected 

that Respondent would comply with Clause 18 of the Agreement: Respondent 

should have taken all necessary measures to ensure that FPS enjoyed the rights con-

ferred in the Agreement, and any modifications were possible only by mutual writ-

ten consent.
117

 

85. While Executive Order 2010-1023 references S.C. 32:274 which authorizes the 

President during a declared emergency to suspend the licence of any entity conduct-

ing business within the territory of the Republic which would in any way prevent, 

hinder, or delay necessary action in coping with the emergency, there is no indica-

tion that this provision was in force at the time of the Agreement. 

2. Respondent suspended Claimant’s licence arbitrarily and without due 

process 

86. A lack of fair procedure is an important element in a finding of a violation of the 

FET standard.
118

 In Tecmed, for example, the environmental regulatory authority 

violated FET by failing to notify Claimant of its intentions to revoke Claimant’s li-

cence, thereby depriving it of the opportunity to express its position.
119

  Here, Re-

spondent revoked the licence through an Emergency Executive Order, providing no 

opportunity for Claimant to appear in contravention of the FET standard.  No argu-

ment can be made that urgency prevented such a hearing: almost seventeen months 

had passed since the initial explosion when Respondent issued the Emergency Ex-

ecutive Order. 
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3. Respondent suspended Claimant’s licence without transparency 

87. Respondent’s actions were incompatible with its obligation to act transparently: 

Claimant had no notice at the time of the Agreement that its licence might be sus-

pended in circumstances where it was cooperating with Respondent, or that its rein-

statement would be conditioned on the submission to Respondent of a detailed plan 

of action. Respondent has provided no indication as to the criteria for any plan of ac-

tion being accepted. Transparency by Respondent required compliance with Clause 

18 of the Agreement.
120

 

4. Respondent contravened the good faith obligations inherent in the FET 

standard.   

88. Numerous tribunals have recognised the requirement of good faith.
121

  In Saluka v 

Czech Republic, the tribunal found that bona fide conduct is, “as far as it affects the 

investor’s investment, reasonably justifiable by public policies”.
122

  No public policy 

justification existed here.  FPS had dispatched and emergency response team and 

cooperated with government officials to seal the wells.  Given the possibility of fur-

ther cooperation, public policies did not justify the revocation of the licence. 

C. Respondent violated its FET obligations by fining Claimant based on 

retroactive legislation 

89. Respondent retroactively amended the Oil Pollution Act (“OPA”), and then de-

manded that FPS pay SD 150 million in liquidated damages for breach of its obliga-

tions under the Agreement and the amended OPA.
123

   

90. Respondent retroactively amended the OPA on 10 December 2009, with amend-

ments taking effect from 1 June 2009.
124

 The amended section 703 made responsible 

parties “wholly liable” to pay damages arising from for an oil discharge or the sub-

stantial threat of an oil discharge; specified that liability was owed to Respondent, 

political subdivisions or affected third parties; and specified that damages were pay-
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able for “resulting costs” rather than “removal costs”. Amended section 705 substan-

tially broadened the scope of damages payable by responsible parties. Section 1014 

was inserted to establish new safety obligations requiring responsible parties to take 

“any appropriate risk prevention measure” and “undertake all necessary containment 

and cleanup” of any discharges. Finally, an amendment to section 2035 removed the 

SD75 million cap on liability for oil spills from offshore facilities. 

91. This retrospective amendment of the OPA and subsequent fine are both flagrant vio-

lations of Claimant’s expectations and Respondent’s obligation to act transparently.  

The original OPA  was highly specific: it distinguished between offshore and deep-

water wells, stating different liability caps for each.  Its specific nature gave rise to 

Claimant’s legitimate expectation that these liability caps would be observed. 

Claimant’s plans and financial calculations at the time of investment were made on 

the basis of the existing safety obligations, liability cap and definition of damages.  

Altering the OPA significantly changed Respondent’s potential liabilities and thus 

the value of its investment.  The alterations were specifically targeted at Respondent 

and the fine was far larger than Claimant could have legitimately expected.  

92. In addition, the fine was ordered on 6 February 2010, only 28 days after Respondent 

had stated that Claimant had 60 days to comply with its alleged obligations,
125

 fur-

ther underlining the absence of transparency, due process and good faith in Respon-

dent’s actions.  

93. Respondent faced considerable public pressure following the explosion.
127

 However, 

this provides no excuse for the flagrant disregard of its legal obligations.  The Tribu-

nal should find that Respondent has violated its obligation to accord Claimant FET 

under Art 2(2) of the BIT.   
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IV. RESPONDENT VIOLATED ITS TREATY OBLIGATION TO PROVIDE 

FULL SECURITY AND PROTECTION TO CLAIMANT’S INVESTMENT 

94. Article 2(2) of the BIT requires Respondent to “ensure treatment in accordance with 

customary international law, including…full protection and security”.  There is 

broad consensus that such obligations do not impose strict liability upon states in the 

case of third party action,
129

 but claimants need not show an absence of ‘due dili-

gence’ where a state organ acts or directly contributes to the action.
130

   

95. Tribunals have recognised that full protection and security extends beyond physical 

protection.  The tribunal in CME v Czech Republic recognised that “[t]he host state 

is obligated to ensure that neither by amendment of its laws nor by actions of its 

administrative bodies is the agreed and approved security and protection of the for-

eign investor’s investment withdrawn or devalued.”
131

  Similarly, the tribunal in Az-

urix v Argentina stated that: 

“It is not only a matter of physical security; the stability afforded by a se-

cure investment environment is as important from an investor’s point of 

view.  ...When the terms ‘protection and security’ are qualified by ‘full’ 

and no other adjective or explanation, they extend, in their ordinary mean-

ing, the content of this standard beyond physical security.
132

 

96. Further, Siemens v Argentina acknowledged that the obligation to provide full pro-

tection and security must be wider than ‘physical’ protection and security: “it is dif-

ficult to understand how the physical security of an intangible asset would be 

achieved.”
133

 

97. Respondent failed to accord full protection and security to Claimant’s investment.  

Executive Order 2010-1023 amended the law to revoke FPS’ licence in clear viola-

tion of the duty to protect the investment.  Respondent authorised NPCS to take over 

the damaged wells, and sent NPCS officials to do so on 29 November 2010.
134
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V. RESPONDENT IS NOT ENTITLED TO RELY ON ITS DOMESTIC LAW 

AND INTERNATIONAL LEGAL NOTIONS OF NATIONAL SECURITY 

AND PUBLIC INTEREST AS DEFENCES 

98. Respondent cannot evade liability for the violation of its obligations through reli-

ance on a claim that its actions were necessary to secure national security or the pub-

lic interest.  Article 9 of the BIT states that nothing in the Agreement “shall be con-

strued…[t]o preclude a Party from applying measures that it considers necessary for 

the maintenance or restoration of international peace and security, the observance of 

its international law obligations, or the protection of its own essential security inter-

ests.”  There has been considerable disagreement regarding the interpretation of such 

clauses, but a narrow interpretation should be adopted in line with the broader con-

text of the investment treaty.   

99. Article 9 is not self-judging (A); the Tribunal should interpret the clause narrowly in 

light of customary international law (B).  Respondent has not satisfied the require-

ments of Article 9 (C).  Even if Article 9 were self-judging, Respondent’s failure to 

act in good faith in exercising its self-judgment renders its use of Article 9 invalid 

(D). Finally, even if the Tribunal determines that Article 9 has been properly in-

voked, Respondent is obliged to compensate Claimant (E). 

A. Article 9 is not self-judging 

100. The provisions in the US-Argentina BIT, which have been the subject of numerous 

arbitrations, stated only that the Treaty “shall not preclude the application by either 

Party of measures necessary for … the protection of its own essential security inter-

ests”.
135

  Such wording provides no support for the parties to assess themselves 

whether or not measures were necessary, and the tribunals consistently found that 

this provision was not self-judging.
136

  Although the provision in the Freedonia-

Sylvania BIT refers to “measures that [the Party] considers necessary”.  The correct 

conclusion is that such clauses are nonetheless subject to review.
137
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101. Article 31 of the Vienna Convention mandates that tribunals consider the “object 

and purpose” of a treaty, and any other interpretation here would do serious damage 

to the object and purpose.  The Preamble to the BIT emphasises the desire for “im-

proved economic co-operation” and “encouragement and mutual protection” of in-

vestments, “consistent with the protection of health, safety, environmental and inter-

national labour standards”.  The desire to protect health and safety does not require 

that the parties’ actions be immune from review where such an interest is claimed.  

Immunity from review would, however, significantly undermine the desired co-

operation and protection.  If parties’ claims of national interest or public order were 

beyond review, parties could make such claims whenever this was politically expe-

dient, regardless of the realities of the situation, failing to provide investors with any 

recourse and thus deterring future investment and co-operation. 

102. As Vandevelde recognises: 

If a BIT-party can excuse itself from BIT obligations at will, then it can be 

argued that the entire treaty is illusory--that the parties in fact have bound 

themselves to nothing more than a meaningless requirement that they go 

through a charade  of citing national security. An interpretation that essen-

tially vitiates the entire treaty is an untenable one.
138

 

103. Furthermore, nothing in Article 11 suggests that Article 9 lies outside its purview. 

The ICC is tasked with determining all disputes under the BIT; the principle of 

competenz-competenz
139

 precludes the possibility of a state excluding the tribunal 

from deciding a dispute as to the BIT’s provisions. It is a fundamental principle of 

law that parties may not act as judges in their own causes (nemo iudex in causa 

sua).
140

  This principle has been repeatedly affirmed in international law.
141

  Inter-

preting Article 9 to be self-judging would fly in the face of this basic principle. 
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B. The Tribunal should interpret the defence narrowly, in light of customary 

international law 

104. Recent tribunal decisions have differed considerably on the meaning of ‘essential 

security’ clauses.  While they are not synonymous with the customary international 

law standard of necessity, found in Article 25 of the ILC Draft Article on State Re-

sponsibility,
144

 they should be interpreted in light of this standard.
145

  The extent to 

which the clause should be informed by customary international law was left open 

by the most recent annulment committee to address the issue,
146

 but this Tribunal 

should, in the absence of a clear alternative, rely on Article 25 to illuminate the 

meaning of the word “necessary”.    

105.  The tribunal in Continental took a different approach, interpreting the clause on the 

basis of WTO jurisprudence relating to the GATT’s article XX exceptions: a meas-

ure which was not indispensable may nonetheless be “necessary” if it satisfies the 

“weighing and balancing” exercise set out in Korea—Beef.
148

  Tribunals must con-

sider the relative importance of the end pursued, the contribution of the means to 

that end and the restrictive impact on international trade.
149

 A measure is not neces-

sary if there is a “less inconsistent alternative” reasonably available.
150

 

106. This tribunal should reject the reasoning in Continental.  The decision provided no 

clear reason to follow WTO law,
151

 an omission which is particularly problematic 

given the differing aims of the two regimes.  BITs provide for individual claims by 

investors; the word “necessary” must be read “in light of a particular treaty whose 

object and purpose may have been precisely to provide assurances to investors that 
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their investments will be safe, particularly in the case of a volatile or unstable econ-

omy when investor rights are most vulnerable”.
152

   

107. Article 25 of the Draft ILC Articles requires that States show that a measure was the 

“only means for the State to safeguard an essential interest against a grave and im-

minent peril” and that it “does not seriously impair an essential interest of the State 

or States towards which the obligation exists, or of the international community as a 

whole”.   

C. Respondent has not satisfied the requirements of Article 9 

108. Respondent cannot meet the requirements of Article 9.  First, Article 9 makes no 

provision for environmental harm.  The damage caused to the ecosystem, and result-

ing loss of jobs, has not threatened public order, international peace and security, 

Respondent’s international law obligations or Respondent’s essential security inter-

ests.  While Respondent is obliged under Article 14(d) of the Convention on Bio-

logical Diversity to act to prevent imminent or grave danger to biological diversity 

in areas beyond the limits of its jurisdiction, there is no evidence that the oil spill 

here extended beyond Respondent’s territorial waters. 

109. Second, even if environmental harm were relevant to Article 9, there was no situa-

tion of “grave and imminent peril”.  At the time that the fine was imposed, Claimant 

had dispatched an emergency response team.  By the time of the Executive Order, 

the wells had stopped leaking following collaboration between government workers, 

FPS and NPCS.
154

   

110. Third, even if there were a “grave and imminent” threat to an “essential interest”, the 

Emergency Order was not the “only means” to prevent that threat.  The plea of ne-

cessity is “excluded if there are other (otherwise lawful) means available, even if 

they may be more costly or less convenient.”
155

  The successful collaboration of 

governmental, FPS and NPCS workers in sealing the wells strongly suggests that 

further co-operation was possible, even if transferring the licence to NPCS may have 
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been more convenient for Respondent.  In order to satisfy the test, Respondent must 

surmount a daunting hurdle in demonstrating that there was no possibility of work-

ing with FPS to clean up the spill.  The time taken to seal the wells initially is no in-

dicator that FPS was incapable of cooperating in further remedial work: the recent 

BP explosion emphasized the difficulty associated with such operations.  

111. This conclusion is reinforced by the need to consider the impairment of essential in-

terests of States to which the obligation exists: recognition that this phrase encom-

passes the interests of individual investors
156

 raises further difficulties for Respon-

dent, given the serious injury caused to Claimant by the revocation of its licence. 

112. Furthermore, even if the more lenient test in Continental were applied, Respondent 

cannot establish a defence based on essential security.  Although Respondent’s end 

of cleaning its navigable waters and preventing further environmental damage may 

be important, the means offered were not a crucial contribution to that end.  Any ef-

ficiencies gained by the lack of need to communicate and cooperate with FPS would 

be minor in light of the successful cooperation thus far.  A “less inconsistent alterna-

tive” was readily available, in the form of further cooperation with a more detailed 

plan of action.   

D. Even if Article 9 were self-judging, Respondent’s failure to act in good faith 

in exercising its self-judgment renders its use of Article 9 invalid 

113. Good faith review has been recognised as the lowest applicable standard in interna-

tional law.
157

  This is the standard that must prevail if the ‘essential security’ clause 

is found to be self-judging.
158

 The peremptory norm pacta sunt servanda requires 

that all parties to a treaty should abide by it in good faith.
159

 

114. Here, Respondent’s judgment under Article 9 violates this good faith obligation.  

Respondent succumbed to domestic political pressure to cease cooperation with 

FPS, where such cooperation was effective and could have continued to be so.  Re-
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spondent cannot claim in good faith that the measures taken were the only means 

available to deal with the environmental harm. 

E.  Even if Article 9 has been properly invoked, Respondent is obliged to 

compensate Claimant 

115. Finally, should the tribunal find that Respondent’s measures were necessary to pro-

tect security interests, Claimant should nonetheless be awarded compensation.  Un-

der Article 25 of the ILC Draft Articles, the host state has to compensate the foreign 

investor for the damage that has arisen from the suspension of its duties, even where 

the necessity defense is established.
160

  Several tribunals have acknowledged the 

need for compensation
161

 and this view accords with the purpose and object of the 

Treaty.  It is unclear how a blanket excuse from liability in cases of crisis makes any 

sense within the Treaty.   

116. Article 5 explicitly anticipates that the parties have obligations to compensate inves-

tors for damages and losses in situations of crises caused by “war or other forms of 

armed conflict, states of emergency, environmental catastrophes, or other similar 

events”.  This provision would be almost worthless if the State could escape pay-

ment of compensation every time its actions to protect an essential interest were 

deemed necessary.  It could even lead to the absurd conclusion that States were ob-

liged to provide compensation only in cases of crisis where they had not themselves 

acted and thus personally contributed to the loss.  The continuing obligations not to 

discriminate against investors, even in the wake of crisis, further emphasizes the 

limits on what states can do in such cases.   

117. As a consequence, should Respondent succeed in demonstrating that it was acting in 

a necessary manner to safeguard an essential interest, compensation must be paid to 

Claimant for the revocation of its licence. 
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VI. RESPONDENT HAS BREACHED ITS CONFIDENTIALITY 

OBLIGATIONS TO CLAIMANT  

118. Respondent violated its obligation of confidentiality to Claimant four times. First, 

Respondent allowed excerpts from a confidential report to be released to and pub-

lished by La Reforma newspaper.
163

 Second, Respondent’s President declared to the 

press that Claimant demonstrated “abject incompetence” in failing to remedy the oil 

spill and therefore aggravated the damage caused.
164

 Third, Respondent’s officials 

publicly condemned Freedonia for failing to ensure the observance by FPS of its le-

gal obligations.
165

 Fourth, Respondent’s courts ordered disclosure of written plead-

ings to CSE. 

119. Claimant submits that there is a general obligation of confidentiality in arbitration 

proceedings (A), which arises as soon as arbitration is foreseeable (B); in the present 

proceedings the general obligation of confidentiality on the parties was breached by 

Respondent on the four occasions indicated above (C). 

A. There is a general obligation of confidentiality in arbitration proceedings  

120. ICC proceedings are both explicitly private and implicitly confidential.  

121. A general confidentiality duty flows from the private nature of the arbitral process. 

The present proceedings are governed by the 1998 ICC Rules (as the 2012 Rules are 

not yet in force). Article 21(3) provides a guarantee of privacy in the arbitration pro-

cess in the following terms: “Save with the approval of the Arbitral Tribunal and the 

parties, persons not involved in the proceedings shall not be admitted.” The proceed-

ings in the current arbitration are therefore clearly private, and Respondent, having 

signed the BIT, could not intend otherwise.  

122. Privacy (restricted access to hearings and the award) is admittedly a narrower duty 

than confidentiality (which extends to the documents and communications surround-

ing the arbitration and ensures the secrecy of the information therin),
166

 but privacy 

is meaningless without confidentiality. As Born notes, in spite of the absence of ex-

press confidentiality provisions in the ICC Rules, “arbitral tribunals have generally 
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concluded that ICC arbitrations are impliedly confidential”
167

, and one ICC Tribunal 

has stated that “arbitration proceedings have a confidential character which must be 

respected”.
168

 Claimant’s argument is neatly encapsulated by the following quotation 

from Fortier: “the concept of privacy would have no meaning if participants were 

required to arbitrate privately by day while being free to pontificate publicly by 

night.”
169

   

123. As Derains and Schwarz note, in 1998 the ICC decided “not to propose a general 

confidentiality provision and, thus, to leave the matter for the parties, arbitrators and, 

as necessary, local courts to deal with.”
170

 It was not the ICC’s intention that there 

should be no general duty of confidentiality, but rather that the duty be handled on a 

case-by-case basis. The difficulty in writing a general confidentiality provision, does 

not mean there is no duty, only that the scope of the duty is to be determined by the 

Tribunal or local courts in each case.  

124. Domestic courts support this position. The English courts have held that there is an 

implied obligation of confidentiality arising “out of the nature of the arbitration it-

self”.
171

 As Born notes, confidentiality is regarded as “a general principle implied by 

law (rather than specific factual inquiry in every case)”.
172

 Similarly, the French 

courts noted that it is in the “very nature of arbitral proceedings that they ensure the 

highest degree of discretion in the resolution of private disputes, as the two parties 

had agreed.”
173

 The Singapore High Court has adopted the English position as ‘in 

keeping with the parties’ expectations’.
174

 

125. Those national courts which ignore the implicit obligation of confidentiality have ei-

ther subjected their observations to their specific jurisdiction
175

 or failed to address 

arguments relating to the obligation.
176

  The rejection of a general duty of confiden-
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tiality by a Swedish court concerned an entirely different set of arbitration rules.
177

 

to those which apply in the present proceedings, and so is of limited assistance. 

B. The duty of confidentiality arises when arbitration is reasonably forseeable 

126. The general duty of confidentiality arises when arbitration becomes foreseeable. 

Parties expect arbitrations to be confidential: it is often why they choose to arbitrate 

their disputes rather than arguing them in open court. They desire confidentiality be-

cause they wish to protect sensitive information from reaching the public domain 

and because it allows an “objective, efficient and commercially-sensible resolution 

of the dispute”.
178

 Once that principle is accepted, however, it is illogical to stop 

there. Parties must also be placed under a duty of confidentiality prior to the com-

mencement of the arbitration. Consider the example of parties X and Y, whose arbi-

tration is due to commence on the Monday. On the Friday afternoon, party X holds a 

press conference in which it summarises its case against party Y, including a number 

of serious allegations of misconduct. It would deprive the duty of confidentiality of 

any substantive content, and make a mockery of the entire arbitration process, if 

party X was not under a duty of confidentiality at this stage. 

127. Moreover, the general duty of good faith, contained in the BIT,
179

 supports this con-

clusion. The “most fundamental” effect of an international arbitration agreement is 

“to obligate the parties to participate in good faith and cooperatively in the arbitra-

tion of their disputes pursuant to that agreement.”
180

 Born describes this duty as “a 

fundamental aspect of agreements to arbitrate, and a necessary implication from the 

language of the relevance conventions and legislation, which forms one of the foun-

dations of the international arbitral process.”
181

 It is incompatible with good faith to 

disclose information that a party is aware will shortly become subject to a confiden-

tiality duty, and the implication is that the duty arises when arbitration becomes rea-

sonably foreseeable.   
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128. This conclusion is sensible: by unilaterally making details of the arbitration public 

on the even of arbitration, a party is threatening the objectivity of the tribunal and 

showing disdain for the arbitration process. In other words, they are actively under-

mining the very process in which they promised to participate. 

129. The notion of reasonable foreseeability is an objective one: it requires the tribunal to 

form a conclusion about the point at which a reasonable person in the parties’ posi-

tion would foresee that the dispute in question was likely to end up in arbitration.  

130. The duty of confidentiality has been recognised to include “any documents prepared 

for and used in the arbitration, or disclosed or produced in the course of the arbitra-

tion, or transcripts or notes of the evidence in the arbitration or the award” as well as 

any other evidence.
182

 This duty of confidentiality must extend to any comments 

about the parties’ legal rights and obligations. Otherwise, parties can evade the re-

quirement to keep the contents of their briefs confidential.   

C. Respondent repeatedly breached this obligation of confidentiality 

131. Respondent breached its confidentiality obligations on four occasions: Respondent 

allowed excerpts from a confidential report to be released and published by La Re-

forma newspaper (1); (ii) Respondent’s President declared to the press that Claimant 

demonstrated “abject incompetence” in failing to remedy the oil spill and thereby 

aggravated the damage it caused
183

 (2); Respondent’s officials publicly condemned 

Freedonia for failing to ensure the observance by FPS of its legal obligations (3); 

Respondent’s courts ordered disclosure of written pleadings to CSE.
184

 (4) 

1. The confidential report breached the confidentiality obligations 

132. On 29 September 2009, La Reforma published excerpts from a confidential govern-

ment report (“the Report”). The Report had been produced by the Ministry of En-

ergy, and Claimant and its personnel provided testimony in closed sessions, in an 

expectation of confidence. Furthermore, the Report was classified as confidential 

under Sylvanian government regulations.
185

 The report was nonetheless leaked to La 
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Reforma. Although the identity of the person responsible for the leak is unknown, 

the internal status of the Report suggests that it must have been an official of some 

standing in Respondent’s government. As such, the leaking of the document is 

clearly attributable to Respondent, as it was an act of either a state organ, or an indi-

vidual exercising governmental authority.
186

 

133. The leaked part of the Report contained: (i) sensitive factual information pertaining 

to Claimant’s cleanup operation, specifically how long it would take; (ii) unsubstan-

tiated factual assertions about the consequences if the spill reached the Sylvanian 

coast; and (iii) unsubstantiated allegations concerning Claimant’s level of prepared-

ness before the disaster occurred which amount to allegations that Claimant failed to 

comply with its legal obligations. Claimant submits that the information in (i) and 

(ii) falls clearly under the heading of evidence which will be put before the tribunal 

and is therefore covered by the duty of confidentiality. The allegations in (iii) consti-

tute comments about Claimant’s legal obligations and are also covered. 

134. Respondent was under a duty of confidentiality at this stage, as arbitration was  rea-

sonably foreseeable. The implication of the leaked extracts of the Report is that Re-

spondent had already (unjustifiably) lost faith in Claimant’s ability to contain the 

leak and perform an effective cleanup operation. As a result, Respondent must have 

been contemplating seizing the wells, if only as a last resort. A reasonable party in 

Respondent’s position would certainly foresee that, if it seized an investor’s prop-

erty, this would definitely give rise to a legal dispute, which was likely to result in 

arbitration. 

2. Respondent’s President’s comments breached the confidentiality obligations 

135. On 3 November 2010, Respondent’s President declared to the press “the oil spill in 

the Gulf of Libertad caused catastrophic damage. This has been aggravated by FPS’ 

abject incompetence and failure to remedy it.”
187

 This is a statement about the stan-

dard of behaviour Claimant was adhering to at that period, and as such it clearly re-

fers to the parties’ legal obligations. It therefore falls under one of the headings of 

confidential information described above. 

                                                 
186

 Dolzer, p.195; Crawford (ILC Articles), p. 94-5 
187

 Facts, [20] 



 37 

136. Furthermore, at this stage arbitration was clearly reasonably foreseeable. The state-

ment was made over two months after the National Petroleum Company of Sylvania 

(“NPCS”) was created,
188

 and only 26 days before Respondent took over the wells. 

It is indisputable that when Respondent took over the wells on 29 November 2010 it 

was reasonably foreseeable that this would create a dispute, which would lead to ar-

bitration. It is inconceivable that 26 days before Respondent took over the wells they 

had not contemplated taking this action; it is highly likely that this action was in the 

forefront of Respondent’s mind. A reasonably party in Respondent’s position would 

foresee arbitration at this point in time. 

3. Respondent’s officials’ public condemnation of Freedonia breached the 

confidentiality obligations 

137. On 20 December 2010, Respondent’s officials condemned in the public press “the 

failure of the Freedonian State to ensure the observance by FPS of its legal obliga-

tions.”
189

 This statement contains the clear implication that Claimant had failed to 

comply with its legal obligations. It is  relatesto the legal rights and obligations of 

the parties, and therefore falls under one of the heads of confidential information. 

138. Furthermore, this statement was made after the wells were seized by Respondent. 

There was a dispute at this time, which was extremely likely to end in arbitration; 

arbitration was consequently reasonably foreseeable and Respondent was under a 

duty of confidentiality. 

4. Respondent’s courts ordered disclosure of written pleadings to CSE 

139. On 5 September 2011, one of Respondent’s courts made an order requiring the dis-

closure of written pleadings in this arbitration to an NGO called “Clean Sylvanian 

Environment” (“CSE”). This act is clearly attributable to Respondent as performed 

by a srtate organ: it is well established that international law does not distinguish be-

tween the acts of executive, legislature and judiciary for the purposes of state re-

sponsibility.
190

 In ordering the disclosure of written pleadings, Respondent’s court 
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required the parties to this arbitration to produce, whether they agreed freely or not, 

documents which are as a rule covered by the duty of confidentiality.  

140. This constitutes a flagrant breach of the duty of confidentiality. Itoccurred after the 

request for arbitration was accepted, when confidentiality obligations were evident 

to both parties. 

141. Respondent’s domestic law is irrelevant. It is of no consequence that all information 

in cases involving Respondent was publicly available unless it related to commercial 

and professional secrets, criminal cases or covert operations, prior to the change in 

the Freedom of Information law on 21 November 2009. Claimant does not argue 

that it had a legitimate expectation that the pleadings would be kept confidential. 

Claimant argues that Respondent was under a duty arising out of these arbitration 

proceedings to keep the pleadings confidential. Whether the information is released 

freely or pursuant to a court order is, therefore, irrelevant to Claimant’s case. 

142. Claimant acknowledges that an exception to the duty of confidentiality arises when a 

party is given permission to disclose documents by leave of the court.
191

 This excep-

tion is of limited scope, however, and does not apply to the current case. In the Eng-

lish Court of Appeal case of Emmott, Thomas LJ considered that leave of the court 

arises only where: 

“the court is deciding the issue as between a party to the arbitration and a 

stranger (...[for example the] disclosure in litigation of arbitration docu-

ments in the possession of one party...) or in circumstances where the arbi-

tration has come to an end.”
192

 

143. In the present case, disclosure was ordered by Respondent’s court in respect of pro-

ceedings which had only recently commenced. If the “leave of the court” exception 

were extended to this situation, there would serious consequences for the authority 

of the arbitral tribunal, and therefore for the efficiency of the arbitration and the par-

ties’ confidence in the outcome. As such, the Tribunal should follow the analysis of 

Thomas LJ with the effect that the “leave of the court” exception provides no excuse 

for this breach by Respondent. 
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VII. CLEAN SYLVANIAN ENVIRONMENT SHOULD NOT BE ADMITTED 

TO THESE PROCEEDINGS 

144. The NGO “Clean Sylvanian Environment” (CSE) should not be heard as  a non-

disputing party in these proceedings (A), be present at the hearings (B), or be per-

mitted to submit documents (C).  

A. CSE should not be heard as a non-disputing party 

145. There is no provision in the ICC Rules which grants the Tribunal any power to add a 

party to the proceedings. Article 15(1) of the ICC Rules provides that where the 

Rules are silent on something, the parties or, failing them, the Tribunal may settle on 

additional rules.  This provision is equivalent to Article 15(1) of the UNCITRAL 

Arbitration Rules, which provides: “Subject to these Rules, the arbitral tribunal may 

conduct the arbitration in such manner as it considers appropriate, provided that the 

parties are treated with equality and that at any stage in the proceedings each party is 

given a full opportunity of presenting its case.” 

146. The NAFTA Tribunal held in the Methanex case, when interpreting the scope of Ar-

ticle 15(1) of the UNCITRAL Arbitration Rules, a power to create procedural rules 

“cannot grant the Tribunal any power to add further disputing parties to the arbitra-

tion, nor to accord to persons who are non-parties the substantive status, rights or 

privileges of a Disputing Party.”
193

 The same conclusion should apply to non-

disputing parties. 

B. CSE should not be permitted to be present at the hearings 

147. Article 21(3) of the ICC Rules provides that persons not involved in the proceedings 

may only be admitted with the approval of the Tribunal and all of the parties in-

volved. Claimant does not consent to CSEs presence, and therefore CSE cannot be 

present. 

C. CSE should not be permitted to submit documents.  

148. There is no provision in the ICC Rules which permits the submission of written 

briefs by non-disputing parties.  However, even if Article 15(1) of the ICC Rules 
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were interpreted to permit such briefs, tribunals have suggested that their acceptance 

is discretionary.
194

   

149. The Tribunals in Methanex and UPS v Canada, as well as the ICSID Tribunal in 

Aguas v Argentina suggest four criteria: (i) that the subject matter of the dispute is 

appropriate for the acceptance of amicus briefs; (ii) that the petitioner has the appro-

priate expertise, experience and independence to be able to provide assistance be-

yond that provided by the disputing parties; (iii) that the equal treatment of all par-

ties is safeguarded; and (iv) that there are no issues of privacy or confidentiality 

which would motivate against accepting the submissions.
195

 

150. There is no advantage to accepting briefs from CSE in this case.  Respondent’s in-

terests are aligned with CSE, and there is no reason why Respondent cannot present 

the case adequately itself.  Further, admitting a brief from CSE risks undermining 

the efficiency of the arbitration by turning it into a forum for grandstanding.  The 

contents of the brief would not be subject to cross-examination, usurping the role of 

the Tribunal and thus undermining its institutional competency. 

151. As a consequence, this Tribunal should reject CSE’s requests. 
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PRAYER 

152. And the Claimant respectfully requests that the Tribunal find: 

a. That this Tribunal has jurisdiction to hear these Claims; 

b. That Respondent has violated its Treaty obligations to Claimant; and 

c. That the Tribunal should refuse to hear Respondent’s counterclaims, and 

in the alternative, deny them in their entirety. 
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