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STATEMENT OF FACTS 

 

1. On 1 February 2007, Freedonia Petroleum LLC ("Claimant"), an international energy 

company 60% of its shares owned and controlled by the Republic of Freedonia was the sole 

bidder for a deep-sea oil exploration block in the Medanos field of the Libertad Gulf.
1
   

2. On 24 March 2007, the Sylvanian Congress authorized the Sylvanian government 

("Respondent"),  to sign the Medanos License Agreement ("Agreement").
2
  The Agreement 

awarded a five year, non-exclusive license to Freedonia Petroleum S.A., ("FPS") Claimant's 

wholly-owned subsidiary incorporated in Sylvania.
3
 Under the terms of the Agreement, FPS 

was obligated to observe specific safety conditions, and ensure effective and immediate 

removal of any discharged oil.
4
  In Clauses 18 and 22 of the  agreement, by force of law, 

Respondent undertook all necessary measures to ensure the rights of FPS and that 

modifications to terms and conditions must be mutually agreed and in writing.
5
   

3. On 9 June 2009, an large explosion of unknown origin caused 35–60,000 gallons of oil to 

leak from Claimant's wells into the Gulf of Libertad.
6
  A week later, the Respondent's 

scientific advisor claimed that the oil could reach the Sylvanian coast and the protected, 

biodiverse Keys at a nationally-televised press conference.
7
  On July 24 2009, the 

government leaked a confidential report warned that five new release point could have been 

avoided and that cleanup would be impossible when the oil reached Sylvanian shores.
8
  

                                                           
1
 Uncontested Facts, at ¶ 1–3. 

 
2
 Uncontested Facts, at ¶ 4. 

 
3
 Uncontested Facts, at ¶ 4.  

 
4
 Uncontested Facts, at ¶ 5. 

 
5
 Uncontested Facts, at ¶ 4,6; Request for Clarification 48. 
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 Uncontested Facts, at ¶ 7.  
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 Uncontested Facts, at ¶ 8. 

 
8
 Uncontested Facts, at ¶ 9. 
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4.  On 21 November 2009 Sylvania amended its freedom of information  law ("FoI") to require 

court release for information regarding international tribunals.
9
   

5. On 10 December 2009, the government also amended its Oil Pollution Act ("OPA").
10

  The 

amendments retroactively removed all liability cap on offshore oil leak.  It imposed total 

liability on parties responsible for oil leaks including loss and clean up costs.
11

 The 

amendments were retroactive,  taking effect the more than six months earlier on 1 June 2009.  

Claimant was given sixty days to comply with the retroactive requirements.
12

 On 12 February 

2010, Claimant requested a declaratory relief  that the provisions of the Agreement were 

applicable to its a investment rather than the newly amended OPA.
13

 That appeal has still not 

been decided the Sylvanian appeals court.
14

 

6. On 26 February 2010, after a month of negotiations, the government required FPS to pay SD 

150 million in liquidated damages.
15

 On 10 June 2010, the Ministry of Energy refused FPS's 

administrative filing to resist the payment.
 16

   Full payment was demanded within 15 days.  

7. On 10 August 2010, the Sylvanian government passed the Hydrocarbon Law to create the 

National Petroleum Company ("NPCS").
17

    NCPS is wholly owned by Respondent and its 

                                                           
9
 Uncontested Facts, at ¶ 10. 

 
10

 Uncontested Facts, at ¶ 11-14. 

 
11

Uncontested Facts, at ¶ 11, 13.  

 
12

Uncontested Facts, at ¶  

  
13

 Uncontested Facts, at ¶ 16. 

  
14

 Uncontested Facts, at ¶ 26.  

 
15

 Uncontested Facts, at ¶ 16–17. 

 
16

 Uncontested Facts, at ¶ 17–19. 

 
17

 Uncontested Facts, at ¶ 19.  
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board of directors is appointed by the government.
 18

   NCPS was incorporated 30 August 

2010.
19

   

8. On 22 November 2010, Clean Sylvanian Environment ("CSE"),  a non-profit organization 

established in 2004, demanded that  government take action to remedy the oil leak.
20

  By this 

time the, hundreds of businesses and jobs had been damaged by the spill and the political 

atmosphere was fraught.
21

   

9. On 29 November 2010, the president of Sylvania invoked emergency powers to suspend 

Claimant's license.
 22

  The executive order also commanded  NCPS to secure Claimant's 

wells.
23

 The wells had already been sealed before the order was issued.
24

 

10.  On 10 December 2010, the Presidents of Sylvania and Freedonia initiated negotiations that 

ultimately foundered on 17 December 2010.
25

  On 23 December 2010, Freedonia Petroleum 

and FPS threatened arbitration if no amicable settlement were achieved.
26

 The Sylvanian 

government requested use of the State-to-State mechanism.
27

   

11. On 23 March 2010, Claimant filed its request with the International Chamber of Commerce 

("ICC").
28

  On 29 April 2011, the Government of Sylvania objected to ICC jurisdiction and 

served notice of its counterclaim against the Claimant for abuse of process by Claimant as a 
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 Uncontested Facts, at ¶ 19; Request for Clarification 18.  

 
19

 Uncontested Facts, at ¶ 19.  
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 Uncontested Facts, at ¶ 22.  
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 Uncontested Facts, at ¶ 21. 
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 Uncontested Facts, at ¶  29;  Executive Declaration.  
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 Uncontested Facts, at ¶  29;  Executive Declaration.  
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 Request for Clarification 49. 
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state owned claimant.
29

  On 30 May 2011, the Claimant answered the objections to 

jurisdiction and the tribunal was constituted.
30

  On 28 July 2011 the Parties and the Tribunal 

signed the Terms of Reference.
31

 

12. On 26 August 2011, CSE NGO requested release of the arbitral pleadings from Sylvanian 

Court of Administrative Matters.
32

 . On 31 August 2011, the court requested the parties 

comments on the release.
33

 The Sylvanian Court ordered the release of the written pleadings 

on September 30 given the extraordinary impact of the proceedings on the citizens of 

Sylvania.
34

  

13.  On 10 September 2011, CSE requested permission from the Tribunal to attend the hearings, 

make submissions, and to be heard as a non-disputing party.
35

 On 11 September 2011,the 

Tribunal invited the parties to submit their comments to CSE‘s request in their memorials. 
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 Uncontested Facts, at ¶  27.  

 
30

 Uncontested Facts, at ¶  29-30.  

 
31

 Uncontested Facts, at ¶ 30.  

 
32

 Uncontested Facts, at ¶ 31.  

 
33

 Uncontested Facts, at ¶ 32.  
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 Uncontested Facts, at ¶ 33.  
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SUMMARY OF THE ARGUMENTS 

 

Jurisdictional Arguments 

1. Respondent violated Claimant‘s rights under the BIT.   This Tribunal has jurisdiction ratione 

persona over this dispute, because Claimant qualifies as an Investor under the BIT.  

Freedonia‘s majority shareholder interest in Claimant does not affect the Tribunal‘s 

jurisdiction.   

2. Claimant alleges traditional treaty violations arising under the BIT, claims clearly within the 

jurisdictional scope of this Tribunal.  These treaty violations are separate and distinct from 

prior contractual disputes with Respondent because they are different in both time and nature, 

arising after the contractual dispute and based solely on the BIT.  Therefore, Claimant did not 

previously trigger Article 11(3), the BIT‘s fork in the road provision.   

3. This Tribunal has no jurisdiction to hear Respondent‘s counterclaim because it is against 

Claimant—a private entity. 

 

Merits Arguments 

1. Respondent breached its international obligations to provide fair and equitable treatment 

("FET").  Among other factors, Respondent disappointed Claimant's legitimate investment-

backed expectations and denied Claimant justice by delaying its domestic claims.   

Respondent also failed to provide full protection and security ("FP&S") and took unjust and 

discriminatory measures in violation of the BIT.  

2. Respondent directly expropriated Claimant's investment by ordering NCPS to take 

possession of its wells.  Respondent indirectly expropriated Claimant's investment by 

refusing to honor its license and retroactively the changing laws upon which Claimant relied 

in making its investment.  Both expropriations were uncompensated and illegal.  

3. Respondent has violated its obligation, as found in the ICC rules and international customary 

law, to keep information and documents related to the arbitral tribunal confidential.  

4. Finally, Respondent's defense of necessity is properly decided under international customary 

law.  However, even if the necessity defense were treaty based, Respondent cannot establish 

the elements of that defense. 
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ARGUMENTS 

 

JURISDICTION 

 

1. This Tribunal has jurisdiction over Claimant‘s treaty claims against Respondent.  Freedonia‘s 

majority shareholder interest in Claimant does not affect this Tribunal‘s Jurisdiction (I).  

Further, Claimant did not trigger the fork in the road provision in Article 11(3) (II). 

Claimant‘s subsidiary initiated prior proceedings solely to resist an arbitrary order of 

payment by Respondent, and did not ―choose‖ to bring its dispute before a forum within the 

meaning of Article (11)(3).  In any event, Claimant alleges treaty violations before this 

Tribunal, claims which are distinct in object and nature from contractual claims and within 

the exclusive jurisdiction of this Tribunal. 

2. This Tribunal has no jurisdiction over Respondent‘s counterclaim.  The BIT created a 

unilateral commitment from Respondent towards Claimant, and Claimant is not a party to the 

BIT (III). 

 

I.  Freedonia’s Majority Shareholder Interest in Claimant Does Not Affect the Tribunal’s 

Jurisdiction 

3. Claimant qualifies as an Investor under the BIT (A).  A corporation that has a State as a 

majority shareholder is generally recognized as a separate entity from the state for 

jurisdictional purposes (B).  Finally, it would be unjust for this Tribunal to invoke the 

doctrine of piercing the corporate veil to deny jurisdiction (C).   

 

A. Claimant qualifies as an Investor under the BIT 

4. Under Article 11 of the BIT, this Tribunal has jurisdiction ratione persona to hear a dispute 

between a Contracting Party and an Investor of the other Contracting Party.  Here, the 

tribunal has jurisdiction to hear the claims by Claimant against Respondent because Claimant 

is the Investor of the other Contracting Party.  The fact that Freedonia owns a 60% interest in 

Claimant does not affect the Tribunal‘s jurisdiction over Claimant‘s claims.   

5. Article 1 of the BIT includes a definition of Investor as any legal person either constituted 

under the law of the Contracting Party or a legal person not constituted under the law of that 
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Contracting Party, but controlled, directly or indirectly by such a legal person.  Further, 

Article 1 indicates that an entity does not qualify as an Investor if it pursues sovereign 

activities and is funded by the other Contracting Party.   

6. Claimant clearly qualifies as an Investor under the definition set forth in Article 1.  Claimant 

is an international energy company and is considered a legal person established under the 

laws of Freedonia.36  Claimant created a wholly-owned subsidiary in Sylvania, FPS, to 

engage in the commercial activities of oil exploration and drilling in Sylvania pursuant to 

their Agreement with Respondent.37   

7. Article 31 of the Vienna Convention requires a treaty to be interpreted in good faith in 

accordance with the ordinary meaning given to the terms of the treaty in their context and in 

light of their purpose.38  In light of the text, object, and purpose of Article 1 of the BIT, this 

Tribunal should conclude that Claimant qualifies as an Investor, even though Freedonia is a 

majority shareholder of Claimant.   

8. The text of Article 1 clearly indicates that a company that is majority-owned by a State may 

qualify as an Investor.  The only limitation on the definition of investor in the BIT 

acknowledges that a corporation will fail to be an investor when it pursues sovereign 

activities and is funded by a State.  Thus, it is clear that the intent of the parties in entering 

into this contract was to prevent a State from engaging in sovereign activities in another State 

under the guise of an investment, but then claim protection under the ICC arbitral process 

proscribed in Article 11.   Here, there are no facts to indicate that Claimant is engaged in 

sovereign activities.  Claimant is an international energy company engaged in the exploration 

and production of crude oil, which is a commercial activity.39  Additionally, Freedonia only 

pursues its interests in Claimant as would any majority shareholder under Freedonian 

company laws, which indicates that Freedonia does not use Claimant as a vehicle to engage 

                                                           
36

 See Uncontested Facts, at ¶1; see also Request for Clarification 34. 

 
37

 Uncontested Facts, at ¶3.   

 
38

 Vienna Convention art. 31. 

 
39

 See Uncontested Facts, at ¶1.   
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in sovereign activities.40  It is also clear from the ordinary meaning of ―funded‖ that 

Freedonia‘s shareholder interest in Claimant does not mean that Freedonia funds Claimant.  

Due to the complex nature of international corporations such as Claimant, financing of such 

corporations require ―innovative combinations.‖41  As a result of this reality, it is common for 

such corporations to engage in numerous activities, such as debt financing, to fund their 

operations.  Thus, Claimant is not funded by Freedonia, does not pursue sovereign activities, 

and fits the definition of an Investor under the BIT.   

 

B.  A corporation that has a State as a majority shareholder is generally recognized as a 

separate entity from the state for jurisdictional purposes 

9. The issue of whether corporations in which the government has equity can satisfy 

jurisdictional requirements in an investor-State arbitration has been well-settled in ICSID 

arbitrations.42  Preliminary drafts of the Washington Convention included express language 

indicating that partially or wholly owned government corporations qualify as investors.43  

Further, commentators have held that  

a government owned corporation should not be disqualified . . . unless it is acting 

as an agent for the government or is discharging an essentially governmental 

function.44   

10. Claimant and Respondent are both Contracting States of ICSID.45  There is no evidence that 

Claimant is engaged in a governmental function or serves as an agent for Freedonia.  

Claimant is an international energy company engaged in exploration and production of crude 

oil throughout the world—an activity that is purely commercial in nature.  There is no 

                                                           
40

 See Request for Clarification 34. 

 
41

 Clausen, at 17.   

 
42

 Amerasinghe, at 242-43.   

 
43

 Amerasinghe, at  243. 

 
44

 Amerasinghe, at 243. 

 
45

 Clarification 40. 
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evidence that Freedonia pursues its interests in Claimant in a way that differs from any other 

majority shareholder under Freedonian company laws, and thus there is no evidence by 

which Claimant could be considered as acting as an agent for Freedonia.   

11. Respondent will likely rely on the Articles on Responsibility of States for Internationally 

Wrongful Acts (―ILC Articles‖) to attempt to attribute Claimant‘s actions to Freedonia.  The 

ILC Articles indicate that attribution is appropriate when the entity is an organ of the state46, 

empowered to ―exercise elements of governmental authority‖47, or when it is ―acting on the 

instructions of, or under the direction or control of‖ the State.48  Although characterization of 

an entity under domestic law is relevant, the characterization under international law does not 

depend on the status of the entity under domestic law.49  A tribunal should also consider 

whether the acts of the entity are governmental in nature in order to attribute those acts to the 

State.50  Finally, in order to prove control, the State must specifically direct the company in 

its actions; it may not merely be incidentally or peripherally associated with an operation.51   

12. In this case, Claimant is an international energy company and not within any structure of 

Freedonia.  Thus, structurally, it is not an organ of the state under ILC Article 4.  Further, 

there is no evidence that Claimant engaged in any governmental acts.  Rather, Claimant has 

been engaged solely in commercial acts within Sylvania relating to the exploration and 

production of oil in the State.  Finally, there is no evidence that Freedonia has specifically 

directed Claimant in any manner in relation to its investment in Sylvania.  Freedonia, in its 

capacity as majority shareholder, can at most only be incidentally or peripherally involved in 

the decision-making of the company.  As shareholders do not directly manage a corporation, 

they can merely influence the conduct of the corporation through indirect methods, such as 

                                                           
46

 ILC Articles on State Responsibility art. 4. 

 
47

 ILC Articles on State Responsibility art. 5. 

 
48

 ILC Articles on State Responsibility art. 8. 

 
49

 ILC Articles on State Responsibility art. 4. 

 
50

 Feit, at 150. 

 
51

 ILC Articles on State Responsibility art. 8. 
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electing directors and voting to approve or disapprove of fundamental changes to the 

corporation. 

 

C.  It would be unjust for this Tribunal to invoke the doctrine of piercing the corporate veil 

to deny jurisdiction 

13. Piercing the corporate veil is used only in exceptional circumstances in international law.52  

Predominantly, it is used by tribunals to determine whether a claimant‘s ownership structure 

affects its status as an investor for jurisdictional purposes under treaties.53  The general rule 

that tribunals follow in these situations is that they will pierce the corporate veil and go up 

the chain of ownership only in order to find an entity with standing to bring a treaty claim.54  

Once an entity with standing is identified, the tribunal usually does not pierce the veil any 

further.55   

14. In Amco, the tribunal expressed this general rule when it refused to pierce the corporate veil 

to determine effective control of the claimant.56  In Amco, an American corporation sought to 

initiate ICSID arbitration against Indonesia based on a dispute between Indonesia and its 

wholly-owned Indonesian subsidiary.  Indonesia argued that the tribunal should go up the 

chain of ownership until it identified the controlling entity, which in this case was a citizen of 

the Netherlands.  As the Netherlands is not an ICSID signatory, Indonesia argued that the 

tribunal lacked jurisdiction.  The tribunal refused to look at control to the ―second, and 

possibly third, fourth, or xth degree,‖ finding such an inquiry would open the door to an un-

ending examination of the chain of control.57   

                                                           
52

 Barcelona Traction, at ¶58. 

 
53

 DUGAN, at 319.    

 
54

 DUGAN, at 319. 
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 DUGAN, at 319-20. 
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 See generally Amco.  
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15. The Tribunal should follow the general rule on piercing the corporate veil established by the 

Amco tribunal and refuse to climb Claimant‘s chain of ownership.  Creating an exception to 

the general rule would ignore significant policy considerations surrounding the doctrine.  

Piercing the corporate veil, is often invoked because of the principle ut magis valeat quam 

pereat.58  This liberal approach to jurisdiction states that when interpreting jurisdictional 

clauses of treaties, international case law supports the approach that sustains the existence of 

jurisdiction, as opposed to destroying jurisdiction.  Applying the principle here, it would be 

unjust for the Tribunal to use the equitable doctrine of piercing the corporate veil to destroy 

jurisdiction when Claimant is a valid Investor with standing before this Tribunal.   

16. Further, the Tribunal would have to adopt an unjustifiably narrow definition of ―control‖ in 

order to pierce the corporate veil in this situation.  While Respondent will argue that 

―control‖ is defined by shareholding, this antiquated view could not be further from the 

accepted standard with regarding the meaning of ―control.‖59  Amerasinghe, the well-

respected scholar on jurisdiction reasone persona, defines ―control‖ as ―broad and flexible‖ 

and that a tribunal  

may regard any criterion based on management, voting rights, shareholding, or 

any other reasonable theory as being reasonable for the purpose.60   

17. Here, applying a narrow definition of ―control‖ as meaning merely shareholding would be 

unjustified.  Such a narrow view ignores that corporations are controlled via forces other than 

their shareholders, including their management and board of directors.  As there are no facts 

that Freedonia has given any specific instructions about the direction or management of 

Claimant, declaring Freedonia the effective claimant would give too much weight to their 

existence as majority shareholder.   

 

II. This Tribunal Has Jurisdiction Ratione Materiae Because Claimant’s Subsidiary Did 

Not Trigger the Fork in the Road Provision in Article 11(3) 

                                                           
58

 Amerasinghe, at 229. 

 
59
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60
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18. Claimant‘s subsidiary‘s contestation of an arbitrary order of payment by Respondent did not 

trigger the fork in the road provision in Article 11(3) of the BIT, and therefore, this Tribunal 

has jurisdiction over Claimant‘s claims against Respondent. 

19. Article 11(3) of the BIT states in pertinent part:  

[t]he Contracting Parties hereby consent to the submission . . . of Investment 

Disputes to the International Chamber of Commerce (ICC) . . . provided that . . . 

the Investor has not brought the dispute before the courts having jurisdiction 

within the territory of the Contracting Party that is a party to the dispute. 

20. This clause is referred to as the ―fork in the road‖ provision, and it allows an investor to 

choose between litigation of its claims in the host State‘s domestic courts or international 

arbitration.  Once that choice is made regarding a dispute, it is final.61 

21. Professor Schreuer offers a tripartite test to determine whether an investor has exercised its 

choice under the fork in the road provision: whether the investor chose to pursue its claim 

domestically prior to submitting its claim to an international tribunal (A); whether the 

domestic dispute is identical to the dispute in the international proceeding (B); and, whether 

the parties in the two proceedings are identical (C).62  Here, Claimant fails each prong of 

Professor Schreuer‘s test; therefore, Claimant is not precluded from asserting treaty 

violations against Respondent before this Tribunal. 

 

A. The administrative proceedings commenced by Claimant were not instituted by choice 

22. It is undisputed that it is an investor’s choice of which forum to pursue its claims under a 

―fork in the road‖ provision.63  Notably, a ―fork in the road‖ provision is expressed by the 

Latin maxim of una via electa non datur recursus ad alteram (―once one road is chosen, 

there is no recourse to the other‖).64  Professor Schreuer notes that even in circumstances 

where there is  

                                                           
61

 See Schreuer, at 240. 

 
62

 Schreuer, at 248. 

 
63

 See e.g., Schultz, at ¶ 26. 
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doubt about an investor’s choice . . . a determination that the investor has chosen 

international arbitration is more plausible than a determination that the investor 

has chosen litigation in domestic courts.65 

Respondent‘s attempt to force Claimant into its administrative tribunals to defend itself and 

them frame Claimant‘s action as a choice precluding it from presenting its international 

claims to this Tribunal is a farce, and misinterprets the intent of the parties and state of the 

law. 

23. This principle is clearly demonstrated in Genin v. Estonia.  There, an investor‘s subsidiary 

brought suit in local court and initiated administrative proceedings against the host State 

challenging the revocation of its license, before its parent submitted claims to an international 

tribunal.66  The tribunal found the actions taken by the investor‘s subsidiary against the host 

State did not constitute a choice under the BIT‘s ―fork in the road‖ provision because ―[the 

investor] has no choice but to contest the revocation of its license in [the host State].‖67  The 

tribunal held that it had jurisdiction over the investor‘s claims of treaty violations under the 

BIT.68 

24. Similarly, in Enron v. Argentina, the tribunal held that a BIT‘s ―fork in the road‖ provision 

was not triggered when an investor‘s subsidiary applied to courts of the host State to seek 

remedies against tax measures.  The tribunal noted that  

the actions [of the subsidiary were] mainly in the defensive so as to oppose the tax 

measures imposed . . . . The conditions for the operation of the principle electa 

una via or ‗fork in the road‘ [were] thus simply not present.69 

25. The circumstances here are virtually identical, and this Tribunal should adopt the tribunal‘s 

reasoning in Genin v. Estonia.  Claimant‘s subsidiary had no choice but to contest 

Respondent‘s order of payment by commencing administrative proceedings.  Claimant did 

                                                           
65

 Id. at 241 (emphasis added). 

 
66

 Genin v. Estonia, at ¶¶ 47, 58. 
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not ―[bring] the dispute‖ as required in Article 11(3), but rather defended against it.  To force 

Claimant to forego appeals against administrative action on pain of losing its access to 

international arbitration benefits neither the investor nor the host State.  As Professor 

Schreuer states:  

[i]t follows that legal action for limited purposes, notably defensive steps to 

contest administrative action, cannot be tantamount to submitting ‗the dispute‘ to 

the courts or administrative tribunals of the host State.70 

 

B. Claimant alleges treaty violations within the jurisdictional purview of this Tribunal 

26. The purpose of the ―fork in the road‖ provision is to avoid inconsistent decisions regarding 

the same dispute by local judicial or administrative tribunals on the one hand, and 

international arbitral tribunals on the other.71  If the dispute before the domestic courts 

concerns a contract claim or an appeal against a decision by a regulatory authority, the 

arbitral tribunal has jurisdiction over claims arising from the BIT (1).72  Moreover, it is well-

established that contractual claims are different from treaty claims, and neither an exclusive 

jurisdiction clause in an investment agreement nor recourse to local courts for breach of 

contract prevent an investor from asserting treaty violations before an international tribunal 

(2).73 

 

1. Claimant’s claims arise from the BIT and are separate and distinct from contractual 

claims 

27. Claimant‘s claims before this Tribunal are separate and distinct from any claim arising from 

the Investment Agreement.  Claimant alleges that Respondent‘s actions or omissions amount 

to treaty violations—expropriation, a violation of fair and equitable treatment, and a breach 

of Claimant‘s legitimate expectations—not contract violations.  Notably, Claimant did not 
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initiate arbitration after Respondent retroactively amended its statutory cap on liability or 

order of payment.  Rather, Claimant appropriately addressed matters affecting the Investment 

Agreement in domestic proceedings in accordance with the Agreement‘s exclusive 

jurisdiction clause, and only initiated arbitration a year later after Respondent took over its 

oil wells.  Its claims before this Tribunal are based on an entirely different incident.  In any 

event, any characterization of Claimant‘s defensive actions in Respondent‘s tribunals does 

not preclude Claimant from asserting independent treaty violations here. 

28. The tribunal in Vivendi emphasized the independent existence of contract and treaty claims:  

[W]hether there has been a breach of the BIT and whether there has been a breach 

of contract are different questions.  Each of these claims will be determined by 

reference to its own proper or applicable law—in the case of the BIT, by 

international law; in the case of the [Investment Agreement], by the proper law of 

the contract . . . .74   

29. As Enron notes, it is not the effect of the violation—―the violation of a legal rule will 

always have similar negative effects irrespective of its nature‖75—but, rather the 

nature of the breach. 

30. In Olguín v. Paraguay, for example, the tribunal rejected the host State‘s argument that it 

lacked jurisdiction because the investor took a ―fork in the road‖ when it made a prior 

judicial claim before the host State‘s national courts.  In that case, the tribunal reasoned the 

domestic proceedings were directed at matters related to but different from those in the 

arbitration:  

[t]here is nothing in the file of the proceedings to demonstrate that [the investor] 

submitted a judicial claim against the Republic of Paraguay in order to collect 

payment in fulfillment of the latter‘s obligations, which he is seeking to collect in 

the present arbitration case.76 
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31. Similarly, in CMS v. Argentina, the host State contended that the investor triggered the fork 

in the road provision when a local company in which the investor held shares appealed a 

decision in a local court and pursued other administrative remedies.77  The tribunal rejected 

this contention, again, because the domestic proceedings were contractual matters and the 

arbitral proceedings were based on treaty violations.  The tribunal stated:  

Decisions of several tribunals have held that as contractual claims are different 

from treaty claims, even if there had been or there currently was a recourse to the 

local courts for breach of contract, this would not have prevented submission of 

the treaty claims to arbitration.78 

32. This Tribunal should determine Claimant‘s claims against Respondent for treaty violations as 

directed by Vivendi, and as exemplified in Olguín and CMS: by international law in the 

present forum.  As stated in both Olguín and CMS, a subsidiary‘s recourse to local courts or 

administrative tribunals for disputes regarding the Investment Agreement does not trigger the 

―fork in the road‖ provision, and it does not bar a Claimant from asserting a separate treaty 

claim before this Tribunal.   

33. Given the above authority, and the applicable facts at hand, this Tribunal should extend 

jurisdiction over Claimant‘s claims of treaty violations against Respondent. 

 

2.  The exclusive jurisdiction clause of the Investment Agreement cannot bar Claimant’s 

claims of treaty violations against Respondent 

34. Respondent ―cannot rely on an exclusive jurisdiction clause in a contract to avoid the 

characterization of its conduct as internationally unlawful under a treaty.‖79  Rather, the 

exclusive jurisdiction clause in the Investment Agreement solely controls disputes over 

application of the Agreement and does not affect Claimant‘s international claims.80 

                                                           
77

 CMS Jurisdiction, at ¶ 77. 

 
78

 Id. at ¶ 80. 

 
79

 Vivendi II, at ¶ 96. 

 
80

 See SGS v. Pakistan, at ¶¶ 163–74. 
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35. The ad hoc committee in Vivendi II set forth the ―essential basis of a claim test.‖  That test 

states:  

where the essential basis of a claim brought before an international tribunal is a 

breach of contract, the tribunal will give effect any valid choice of forum clause in 

the contract . . . . On the other hand, where the fundamental basis of the claim is a 

treaty laying down an independent standard by which the conduct of the parties is 

to be judged, the existence of an exclusive jurisdiction clause in a contract 

between the claimant and the respondent state . . . cannot operate as a bar to the 

application of the treaty standard.81 

36. Plainly stated, where the essential basis of a claim brought before an international tribunal is 

a breach of contract, the tribunal will give effect to any exclusive jurisdiction clause in the 

contract. 

37. The SGS cases demonstrate and apply this reasoning.  In SGS v. Pakistan, the tribunal 

asserted exclusive jurisdiction over the treaty claims and denied the investor‘s contract 

claims.  It held that the exclusive jurisdiction clause in the contract governed the contract 

claims, but did not preclude the tribunal from hearing the investor‘s treaty claims.  In the 

same way, the tribunal in SGS v. Philippines, although determining it did have jurisdiction 

over the contract claims given an umbrella clause in the BIT (which doesn‘t apply here 

because Claimant is not asserting contract claims and is not a party to the BIT), declined to 

exercise its jurisdiction to hear them.  It reasoned that the umbrella clause did not convert the 

proper law of contract from the host State‘s domestic law to international law.82 

38. Here, Claimant concedes that the exclusive jurisdiction clause governs claims derived from 

the Investment Agreement.  That is why it resisted (albeit not by choice) Respondent‘s order 

of payment in Respondent‘s administrative tribunals.  The essential basis of Claimant‘s 

claims against Respondent, however, derive from Respondent‘s treaty obligations, not from 

the Investment Agreement.  Therefore, Claimant cannot be precluded from asserting these 

claims before this Tribunal.  
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C. The parties to the administrative proceeding are not identical to parties before this 

Tribunal 

39. In order for an investor to exercise its choice under the fork in the road provision, the parties 

to the domestic and international proceedings must be identical.83   

40. In Azurix v. Argentina, a local company in which the investor held shares lodged 

administrative appeals against a province of the host State.84  In declining to hold that the 

investor trigger the ―fork in the road‖ provision the tribunal stressed the lack of identity of 

the parties: ―[n]either of the parties is a party to the proceedings before the local courts.‖ 

41. Similarly, in Total S.A. v. Argentina, the tribunal determined that the investor did not choose 

a ―fork in the road‖ because the object of the proceedings were different; the domestic 

proceeding was based on domestic contractual law and the arbitral proceeding was based on 

a treaty violation, and because the investors subsidiary, and not the investor, appeared as 

claimant in the domestic proceedings.85 

42. Here, it was Claimant‘s subsidiary, not Claimant, which resisted Respondent‘s order of 

payment in its administrative tribunals.  Therefore, the parties are not identical and this 

Tribunal has jurisdiction to hear Claimant‘s claims. 

 

III. This Tribunal Does Not Have Jurisdiction to Hear Respondent’s Counterclaim 

43. This Tribunal has no jurisdiction to hear Respondent‘s counterclaim against Claimant 

because Claimant is not a party to the BIT and owes no obligation to Respondent under the 

Treaty (A).86  Further, Respondent‘s counterclaim arises from the Investment Agreement, and 

therefore this Tribunal should decline to exercise jurisdiction over it (B). 

 

A. Claimant is not a party to the BIT and owes no international obligation to Respondent 
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44. It is axiomatic that investor-State treaties impose no obligations on foreign investors and only 

protects their rights.87  Indeed, an investor is not a party to the BIT. 

45. The purpose of the BIT is to encourage and protect foreign investment.88  It is, in a sense, an 

inter-state contract naming the investor of the home State as a third-party beneficiary.  The 

host State encourages investment by guaranteeing substantive protections to investors from 

the other Contracting Party, and extends a unilateral offer from the host State to eligible 

investors to arbitrate an investment dispute through international arbitration.89  This offer 

does not extend bilaterally, and it was not the intention of Claimant‘s home state and 

Respondent to alter this ingrained norm. 

46. Therefore, this Tribunal should refuse to entertain Respondent‘s counterclaim on the basis of 

the purpose, history, and intention of the parties‘ BIT. 

 

B. Respondent’s counterclaim arises out of the contract rather than the its BIT violations 

47. Beyond the presumption that a counterclaim asserted by a host State is inadmissible, there is 

no controlling law as to whether this Tribunal has jurisdiction to hear such a claim.  In the 

rare case that tribunals have exercised jurisdiction over host States‘ counterclaims, it is 

generally only when the counterclaim arises directly out of the same ratione materiae as the 

dispute.90  Moreover, these counterclaims are often denied on the merits.91 

48. This Tribunal should decline to exercise jurisdiction over Respondent‘s counterclaim because 

it arises from the Investment Agreement and is governed by domestic law under the 

Agreement‘s exclusive jurisdiction clause (1).  Also, any interpretation of Article 10 in the 

BIT—the umbrella clause—is moot in light of the exclusive jurisdiction clause in the 

Agreement (2). 
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1. Respondent’s counterclaim arises from the Investment Agreement and is properly 

governed by domestic law 

49. Like the tribunal in Saluka BV v. Czech Republic, this Tribunal should find that Respondent‘s 

counterclaim is not sufficiently related to Claimant‘s international claims to be subject to this 

Tribunals jurisdiction.  There, the tribunal refused to entertain the host State‘s counterclaim 

because it ―[arose] out of or in connection with, or with alleged breach of, an agreement 

which . . .contain[ed] its own mandatory [jurisdiction] provision . . . .‖92 

50. Similarly, Respondent‘s counterclaim has no effect on its violations of the BIT.  Respondent 

seeks declaratory relief for Claimant‘s alleged contractual breach, and does so in the face of 

a controlling exclusive jurisdiction clause in the Investment Agreement. 

51. This Tribunal should decline jurisdiction over Respondent‘s contractual counterclaim and 

defer to Respondent‘s own domestic courts to competently address its grievance. 

 

2.  Even under an expansive interpretation of the umbrella clause, Respondent’s 

counterclaim is precluded from this Tribunal’s jurisdiction by the exclusive jurisdiction 

clause of the Investment Agreement 

52. Generally, an umbrella clause will not elevate a claim of contract breach to that of a treaty 

breach in order to provide an international tribunal jurisdiction over the claim.93  In the most 

expansive view adopted by tribunals, an umbrella clause can elevate a contract claim to a 

breach of treaty sufficient to invoke the tribunal‘s jurisdiction, but it does not override any 

exclusive forum selection clause in the contract and should not be applied where the latter 

designates a forum other than that provided under the BIT.94 

53. Here, even if this Tribunal found that Article 10 of the BIT elevates contractual claims to 

treaty breaches, and therefore Respondent‘s counterclaim arises from Claimant‘s claims, it 
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should still defer to the Investment Agreement‘s exclusive jurisdiction clause—formed lex 

posteriori—and decline jurisdiction to hear it. 

 

MERITS  

 

I.  Respondent Is Responsible for the Actions of NPCS 

54. The actions of NCPS are attributable to Respondent because it is a state organ and because its 

specific actions were governmental in nature.  In the absence of a BIT provision, customary 

international law provides the framework for determining whether NCPS‘s actions may be 

attributed to Respondent.
95

  The International Law Commission's Articles on State 

Responsibility ("ILC Articles"), provide the most authoritative statement of the principles of 

customary international law.
96

  

 

A. As a state organ, the actions of NCPS are attributable to Respondent 

55. ILC Article 4 attributes all conduct of state organ to the state—without regard to the organ's 

position in the state organization; its exercise of legislative, judicial or executive power; or its 

character as an organ of the central government.
97

  Scholars acknowledge this article as 

reflective of international law and recognize two major indicators of a state organ: 

institutional separateness (1) and municipal legal classification (2).
98

  

 

1. NCPS is not institutionally separate from Respondent 

56. The degree to which the entity functions of its own accord largely determines institutional 

separateness.
99

  Specifically, an overwhelming governmental purpose is indicative state 

organ.
100

  Whether the state created the entity also factors in to institutional separateness.
101
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57. The tribunal in Salini applied this test by examining the functional purpose and structural 

origin of ADM, a Moroccan infrastructure company and determined that it was an organ of 

the state.
102

  ADM's sole purpose was the construction of Moroccan infrastructure.
103

  

Moreover, it was created, owned and managed almost entirely by ministers in the 

government.
104

  This functional test indicated that the work of building roads and highways 

was essentially a governmental function.
105

 

58. Here, Respondent has not asserted independent purpose for NPCS oil spill response is its 

only explicit function.  Regarding the specific expropriatory act, the government sent the 

management and operating teams from NPCS to commandeer Claimant's investment.
106

 As 

the sole shareholder appointing the board of directors for NPCS,
107

 Respondent indirectly 

and exclusively controls its strategic objectives and general policies.  Additionally,  the 

company originated not out of an  independent commercial purpose, but as part of the 

Hydrocarbon Law upon which Respondent relied to declare the emergency supporting 

NPCS's takeover.  Given the above facts, it is clear that NPCS does not function on its own 

accord, but is subservient to the overwhelming governmental purpose of reacting to the oil 

leak.  

59. Respondent's creation of NPCS by operation of law indicates that it is not institutionally 

separate.  Respondents created NCPS on 10 August 2010 as part of its overall Hydrocarbon 

Law, rather than through traditional incorporation.  It did not have a separate legal existence 
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as a corporation until August 30, about three months before it took over Claimant‘s 

investment 

 

2.  NPCS municipal legal structure is not controlling 

60. Municipal legal classification is a fact considered when identifying a state organ, but even 

where municipal law recognizes a separate legal entity, international legal conclusions 

override the municipal classification if institutional separateness is lacking.
108

 Both the origin 

and legal structure of the company is considered when determining municipal legal 

classification.  In Salini, the tribunal found that ADM's creation by governmental decree and 

89% governmental ownership outweighed its legal classification as a private corporation.
109

 

61.  In this instance, company's lack of institutional separation from Respondent overcomes 

Respondent's belated efforts to erect separate legal status for NPCS.
110

  Respondent is 

categorically responsible for the actions of NPCS as a state organ. 

 

B.  Respondent Is Responsible for NPCS's Specific Actions in Commandeering Claimant's 

Investment 

62. The ILC attributes actions to the state if the entity is exercising public power
111

 or if the state 

uses its ownership to achieve a particular result.
112

  Even if NPCS were not a state organ, the 

ILC attributes to the state specific conduct of an entity that is either "empowered by the law 

of the State to exercise elements of governmental authority" under Article 5 or is "acting on 

the instructions of, or under the direction and control of" the government under Article 8.
113
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1. Respondent is responsible for the actions of NCPS because it exercised governmental 

authority 

63. The manner in which the entity is empowered, and the content of that power determines 

Governmental authority.
114

 Attributable action  must be taken in the governmental 

capacity.
115

  In Noble Ventures v. Romania, an SOF (later APAPS) was a company 

empowered under the national privatization law to sell shares as a government agent,  and 

thereby exercised governmental authority.
116

 The tribunal attributed both the commercial and 

non-commercial activity of SOF to the government because the Privatization Law had 

empowered SOF to engage in both types of activity.
117

  

64. NPCS was both empowered to exercise governmental authority and acting in that capacity 

when it took over of the wells.  NCPS was empowered to exercise governmental authority 

generally through Respondent's Hydrocarbon Law and acted specifically under Respondent's 

executive order to commandeer the oil wells.
118

  The content of the executive order explicitly 

included power to engage in the public function of administering the oil production 

infrastructure and the police powers to secure  physical possession of the wells.
119

  On 29 

November 2010, the same day the executive order was issued, NCPS took forcible physical 

possession of the wells.
120

   

65. Nor were any of the  relevant actions that NCPS took solely of a commercial nature.  Without 

governmental empowerment, it would be non-justiciable self-help for a private contracting 

party to physically dispossess a counter-party.  Each aspect of NCPS's empowerment to 
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commandeer Claimant's investment—manner, content, and the capacity in which it was 

acting—constituted an exercise of governmental authority.  

 

2.  Respondent is responsible for the actions of NCPS because was under the direction and 

control of the government 

66. NCPS was also "acting on the instructions of, or under the direction and control of" 

Respondent according to Article 8.
121

  According to commentators,  tribunal practice requires 

that the state effectively control the operation and the act be a genuine part of the 

operation.
122

   

67. NCPS‘s commandeering of the wells on the same day that Respondent issued its executive 

order to secure the wells indicates that the takeover of Claimant's investment was the 

particular government-instructed result.
123

 Because the management and operating teams 

were sent directly by the government, it is clear that Respondent was exercising its control.
124

 

68. Although each justification for attribution is independently sufficient—categorization as a 

state organ, exercise of authority, and governmental control— tribunals have grounded 

attribution in the combination of the two specific attribution factors and elements of 

institutional separateness.
125

   

69. Respondent's 100% control and ownership, combined with the governmental functions that 

NCPS carried out at the direct behest of Respondent, indicate that Respondent is responsible 

for NCPS's actions in general and its commandeering of Claimant's investment in particular.  

 

II.  Respondent Violated the International Standards Invoked Under the BIT, Especially 

Fair and Equitable Treatment 

70. Article 2(2) ensures  
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treatment in accordance with customary international law, including fair and 

equitable treatment and full protection and security of the Investments . . . .
126

   

Tribunals recognize the customary international law standard as the floor for the minimum 

standard of treatment accorded to aliens.
127

 Scholars and tribunals have considered "fair and 

equitable treatment" ("FET") and "full protection and security" ("FP&S") to offer an 

autonomous, higher standard of protection than customary law.
128

 The ICJ has emphasized 

specifically that FP&S may exceed the protection under customary law.
129

 

71.  However, under the ordinary meaning of the terms according to the interpretation principles 

of Vienna Convention Article 31(1),
130

 the BIT incorporates both protective phrases in the 

content of customary international law.  This particular phrasing appears to codify what 

tribunals have recognized:  the evolving customary minimum standard is increasingly 

convergent with FET and FP&S such any material difference is greatly diminished.
131

 For 80 

years, since the 1927 dictum in  Neer v Mexico that only prohibited conduct that "every 

reasonable and impartial man would recognize .  .  . as insufficient,"
132

  the standard located 

in arbitral interpretations of BITs has clearly demanded increasingly exacting treatment by 

governments.
133

   

72.  Respondent‘s actions, particularly the retroactive amendments leading to the 

commandeering of Claimant's wells, violated the FET standard (A).  Additionally, 

Respondent failed to provide full protection and security (B).   
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A.  Respondent violated the international standards of fair and equitable treatment 

invoked by the BIT 

73. The broad FET standard requires a fact sensitive inquiry into each case.
134

  Commentators 

have recognized two major guiding categories of analysis preventing ex aqueo et bono 

decisions: (1) stable, transparent respect for investor expectations; (2) due process that does 

not deny justice.
135

  Additional factors, often overlapping with substantive protections, 

include contractual breaches, discriminatory treatment, and lack of vigilant protection.
136

  

The common thread is the state's obligation to act in good faith
137

 "exercised honestly and 

loyally" without "any fictitious exercise of a right for the purpose of avoiding a rule of 

law."
138

  

74. Claimant affirms Respondent's violation of its legitimate expectations (1).  Additionally, the 

delay for Respondent's appeal denied Claimant justice (2).  Finally, the substantive violations 

of the BIT analyzed in sections B through D indicate a lack of FET (3).    

 

1.  Respondent transgressed FET by enacting legal revisions that violated Claimant's 

reasonable investment-based expectations  

75. An investor's legitimate expectation are grounded in the host government's legal framework 

of legislation, treaties, licenses, and the implicit and explicit assurances upon which it relies 

at the time of its investment—the unilateral modification of which is a violation of FET.
139

  

Proscribing unilateral changes to the legal framework for the investment undergirds the BIT's 

explicit purpose to protect and encourage sustainable investment.
140
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a. Respondent disappointed Claimant's legitimate expectations by undermining the regulatory 

regime undergirding the investment 

76. In Occidental v. Ecuador, the government of Ecuador made a retroactive change to its tax 

regulations that eliminated the investor's VAT refund.
141

   The BIT had provided specific 

latitude for contracting states to adjust its tax policies, as long as they were fair.
142

The 

tribunal determined that, regardless of good faith, the government's law was not sufficiently 

clear for the investor to plan its investment with respect to the tax regime. 
143

  

77. Here, the retroactive amendments to the OPA are a more egregious lack of transparency.  

Where tax laws are accorded great deference, liability caps have no such status.  In this 

instance, the cap was an affirmative limitation on the risk associated with the investment.  

That the possibility of retroactive amendments was unclear under Sylvanian law indicates 

that it has not provided a sufficiently clear and stable regime in accordance with Claimant's 

legitimate expectations.   

b.  Respondent disappointed Claimant's legitimate expectations regarding the financial viability 

of its investment  

78. Another instructive case is Walter Bau v. Thailand.  There, the Thai government lowered and 

refused to raise rates on the toll road in which Walter Bau was a minor partner.
144

  The 

government had discussed the target rate with Walter Bau, but made no explicit guarantees 

that it would be realized.
145

  The tribunal reasoned that the government believed in the 

investment or else it would not have granted the concession.
 146

  Based on those facts, the 
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tribunal found a breach of FET due to a series of actions that undermined the viability of 

Walter Bau's investment.
147

  

79.  Respondent's delicts are more egregious than the accumulation in Walter Bau.  The level of 

estimated financial liability associated with the investment is a crucial element in a decision 

to invest.  Statutory limitations of liability, including liability caps and discreet limitations on 

the extent of consequential liability in the original OPA, allowed Claimant to quantify its 

expected risk.  Respondent's amendments to the OPA so completely undermined Claimant's 

expectation that it was held liable for twice the maximum possible amount permitted under 

the original law.    

c.  Respondent violated Claimant's legitimate expectations regarding its license 

80. In Metalclad, the investor obtained federal permits to construct a landfill in Mexico.  After 

purchasing the land and completing construction of the landfill, local and federal authorities 

eventually discontinued the investor's permit to operate the landfill in response to local 

political pressure based on environmental concerns. 
148

 The tribunal found that internal law 

did not excuse Mexico's rejection of Metalclad's operational permit.  That refusal, given the 

prior assurances, indicated a lack of FET.
149

  

81. In comparison to Metalclad, Respondent's suspension of Claimant's license and the increased 

liability under the amended OPA even more fundamentally destabilized the legal framework 

upon which Claimant had founded its investment.  In addition to the statutory modification, 

Respondent eliminated the viability of Claimant‘s investment when it revoked Claimant's 

license and its other contractual assurances and took possession of its assets.   With the force 

of law, Article 18 of the license bound Respondent to both proactively guard Claimant‘s 

rights and to avoid  unilaterally modifying those rights without written consent.
150

   

Respondent's executive address suspending Claimant's license and ordering the NCPS 

takeover eliminated its legitimate expectations of maintaining possession of its own wells 
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and to continuing their operation.
151

  Any expectation of commercial return on the wells was 

thereby eliminated because they could not be operated without a license.  

 

2. Respondent denied justice to Claimant by refusing to decide its administrative appeal 

82. Denial of justice is among the most well-established international wrongs.
152

  Article 10(12) 

of the ECT,  makes this explicit, obliging parties to provide  

effective means of asserting claims and enforcing rights with respect to 

investment, investment agreements, and investment authorizations. 
153

  

One specific type of denial of justice that prevents effective assertion of claims is the 

subjection of a suit to undue delay.
154

  

83. In Chevron v. Ecuador the court found a denial of justice due to unreasonable delays after 

considering a series of cases which had languished in Ecuadorian courts despite the system-

wide lack of capacity in the court system and appeals to other jurisdictions made by the 

investor that caused delays.
155

 Seven cases were delayed for up to 15 years, but the court 

considered the conclusive date of the breach of the treaty provision to be a year after the 

Supreme Court of Ecuador was reconstituted following political turmoil.
156

 

84. In the instant case, the Sylvanian Court's delay of twenty-one months is sufficient to indicate 

a denial of justice.
157

   Sylvania has alleged no extenuating circumstances, such as the 

removal of it supreme court or a dysfunctional court system.  Moreover, the claim before the 

Sylvanian court is simply a request for declaratory relief, rather than full argumentation on 
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the merits.  Respondent has proffered no reasonable explanation for the delay, twenty-one 

months is sufficient to indicate a denial of justice.  

 

3.  Respondent's lack of vigilance, discrimination, and contractual breaches indicate a lack of 

FET and violated independent substantive protections of the BIT 

85. In addition to failing to protect investor expectations,  Respondent also violated the standard 

FET protection under international customary law by violating the separate substantive 

protections that ensured physical security, non-discrimination, and protection of contractual 

rights.  In sections B through D below, Claimant demonstrates an independent transgression 

of each substantive standard.  As scholarly and tribunal authorities have noted, violation of 

these standards supports a violation of FET,
158

  but adherence to these standards does not 

indicate that FET has been observed.
159

 

 

B.  Respondent failed to provide full protection and security 

86. FP&S affirmatively obligates the contracting state to exercise due diligence to protect 

investments from devaluation caused by public and private parties.
160

  Although older cases 

have required some physical damage, the current reading of this protection is that physical 

damage is not required.
161

 The expansive term "full", included in the Article 2(2) of the BIT, 

supports this wider protection in contrast to previous agreements without it.
162

 Azurix v. 

Argentina, relying multiple prior awards, supported this reading by emphasizing that the 

FP&S clause's location in the FET article.
163
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87. The tribunal CME Czech Republic v. Czech Republic, considering the revocation of a 

broadcast license, required States to ensure that "amendment of [their] laws or actions of 

[their] administrative bodies" do not diminish protection of the investment.   

88. Respondent's Hydrocarbon Law and executive order to created  precisely the kind of 

diminished security prohibited by Article(2)(2) of the BIT.  The Hydrocarbon Law, in 

conjunction with amended OPA, provided the legal pretext and facilities for NCPS to 

commandeer Claimant's wells.  Respondent's executive order not only permitted, but 

effectuated the ultimate violation of Claimant's physical security and possession of it 

investment.  

 

C.  Respondent's amendments to the OPA and its taking of the wells constituted unjustified 

and discriminatory treatment 

89. Article 2(3) of the BIT "ensures that the management, maintenance, enjoyment, 

transformation, cessation, and liquidation" of investments and companies "shall in no way be 

subject to unjustified or discriminatory measures."
164

 

90.  Under the ordinary meaning of the words,
165

 the conjunction "or" indicates that the actions 

of Respondent must be both justified and non-discriminatory.   Moreover, Respondent must 

separately justify precluding Claimant's right to management, maintenance, transformation, 

cessation and liquidation with non-discriminatory rationale. 

 

1.  Respondent's retroactive amendment was unjustified 

91. Black's Law Dictionary defines a ―justifiable‖ act as one based upon morally or legally 

sufficient reasons.
166

  This term shifts the burden on to Respondent and imposes a lower 

threshold for violation than common prohibitions against "arbitrary" or "unreasonable" 

measures which must "surprise[] a sense of judicial propriety."
167

   Respondent has failed to 
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justify two measures: (1) the retroactive amendments to the OPA and (2) the commandeering 

of Claimant's wells.   

92. Respondent retroactively amended the OPA in response to intense political pressure.
168

  

While this may be reasonable, it is not a moral or legal justification, particularly in light of its 

agreement under Article 18 of the License not to unilaterally modify conditions of the 

agreement and Claimant's obligations.  Respondent's modifications destroyed the economic 

maintenance or potential liquidation of its investment.  The scope of the leak  is not a moral 

or legal justification for raising the liability cap because such caps, by their nature, allocate 

risks of great magnitude.  

 

2.  Respondent's taking of the wells in favor of NCPS failed to be non-discriminatory  

93.  The non-discriminatory standard no longer requires intentional ham, but instead considers 

discriminatory effect sufficient.
169

  Cases interpreting the ECT have adopted this effect-based 

approach and require justification for discriminatory measures.
170

 In LG&E, the tribunal 

found that Argentina's devaluation of its currency had a "discriminatory effect" on the 

foreign investor's dollar denominated investment contracts.
171

  

94. The ultimate effect of the OPA amendment, executive order, and Hydrocarbon Law was only 

negatively affected Claimant while benefitting Respondent and NCPS.  Respondent 

suspended Claimant's license and took possession of its wells in favor of NCPS.
172

  The 

targeted retroactivity of the OPA, Respondent's express castigation of Claimant in its public 
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statements, and the executive order singled out Claimant.
173

  The sole beneficiary of these 

measures was NCPS, both in its origination and in being given control of the wells.  

 

D.  Respondent violated the umbrella clause by breaching claimant's contractual rights in 

the Medanos License 

95. Article 10 of the BIT obliges Respondent to "constantly guarantee the observance of any 

obligation it has assumed with regard to Investments."  According to UNCTAD, this 

language is clearly intended to encompass "all kinds of obligations, explicit or implied, 

contractual or non-contractual."
174

   

96. Although an isolated minority does not consider contractual breaches to be breaches of the 

treaty, the majority view is that an umbrella clause "means what it says" regarding the 

protection of all obligations under the BIT.
175

 The minority cites policy reasons for its view, 

including the potential for every contract claim to be elevated into a treaty dispute, which 

blurs the line between national and international legal orders.
176

 The umbrella clause is, 

however, an express attempt to ensure pacta sunta servanda applies between nation and 

investor
177

—an obligation states can avoid by not making assurances.  

97. In applying the majority approach, the Tribunal in SGS found an international transgression 

where the government did not pay a portion of its fees under a shipping services contract, 

causing a breach of that contract.
178

 The clause in SGS obligated the government to 

"constantly guarantee observance of the commitments " it made regarding the investment.
179
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98. Article 10 of the BIT is almost identical to the clause in SGS.  The liability limitations under 

the old OPA are both a condition for purposes of the license and an implied obligation for the 

Respondent not to enforce damages above that SD 75M liability cap.  The obligation not to 

withdraw the license until the fifth year is an explicit contractual obligation.  By breaching 

these obligations through the suspension of Claimant's license, Respondent also breached the 

Article 10 umbrella protection.  

 

III. Expropriation of Respondent's Investments Was Illegal Under the BIT and the 

International Standards Which It Invokes 

99. Three elements are required for an expropriation to exist:  (1) the act or omission must be 

attributable to a contracting state; (2) the expropriated property must be a  protected 

investment; and (3) the act or omission must be directly or indirectly expropriatory in 

nature.
180

  

100. Claimant demonstrates below that NPCS's takeover is a direct expropriation because 

Claimant's physical dispossession has extended for eleven months and appears permanent 

(A).  By contrast, Respondent's actions also constitute an indirect expropriation (B).  

Claimant establishes that its license and the economic value of its wells were subject to 

expropriation, as determined by the expropriatory nature of the measures taken by 

Respondent in reaction to the leak, including Respondent's regulatory changes and public 

comments.  Finally, the expropriation was illegal (C).   

 

A.  Respondent is responsible for seizure of Claimant's by NPCS oil wells as a direct 

expropriation 

101. Article 4(2) of the BIT states,  in relevant part, that investments "shall not be directly . . . 

expropriated . . . ."
181

  Direct expropriation is (i) the forced deprivation of specific property 

rights by the state and (ii)  a corresponding appropriation of those rights to a state-mandated 

beneficiary.
182
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102. The guiding principle in locating an expropriation is whether the contracting state 

exercised power in its sovereign capacity. Respondent exercised its sovereign capacity in 

effectuating NPCS‘s takeover of Claimant‘s investment and thus Respondent‘s actions 

constituted a direct expropriation.  As was demonstrated above, the actions NCPS are 

attributable to Respondent.  Here, Claimant will establish that NPCS‘s actions deprived 

Claimant of its fundamental right of possession and were thus a direct expropriation.   

 

1.  Claimant was deprived of its fundamental right of ownership 

103. Deprivation of the right to possession, even where title is not disturbed, is a typical 

instance of direct expropriation.
183

 The deprivation of possession need not be permanent in 

order to constitute an expropriation.
184

  While the current approach as reflected in Wena 

Hotels v. Egypt may be contrasted with older, non-physical dispossession awards which 

required permanent dispossession, more recent tribunals recommend a fact specific inquiry 

into each case.
185

  

104. The tribunal in Wena Hotels v. Egypt found that the government's possession of the 

claimant's hotel was a "non-ephemeral" deprivation of the fundamental right to ownership.   

In that instance, the Egyptian government had possessed the hotels for over eleven months. 

Although it had removed furniture and fixtures it did not  expropriate the title.   

105. According to the uncontested facts, NCPS's physical deprivation of Claimant's right to 

possession was forcible, has lasted nearly a year, and appears permanent.  Providing no other 

options, NPCS forced Claimant to surrender its Investment to NPCS management and 

operating teams on 29 November 2010.
186

  At the date set for oral arguments, as in Wena, 

Claimant will have been dispossessed of its wells for over eleven months.
187

   Moreover, 
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references to temporary possession are chimerical because Respondent has made its vacation 

of the Investment  and reinstatement of the license contingent upon demands that cannot be 

modified through diplomatic negotiations or satisfied by reasonable concessions.
188

 Although 

Claimant may retain possession of some of its wells, there is no economic value in them 

without the license.  

 

2.  Respondent appropriated Claimant's right of possession in favor of NPCS through its 

sovereign capacity 

106. Executive Order No. 2010-1023 signed by Respondent's President authorizes NPCS to 

take Claimant's fundamental right of possession by "securing control of the relevant oil and 

coordinate the ongoing oil spill response. . . ."
189

 On 29 November 2010,  NPCS took and 

retained possession of Claimants investment at the command of the government.
190

 

107. Claimant was thereby deprived of its fundamental right to possession in favor of NPCS in 

a direct expropriation for which Respondent is responsible.  

 

B.  Respondent's regulatory and legal measures following the leak, including the revocation 

of Claimant's license, constitute an indirect expropriation 

108. Respondent's legal and regulatory reaction to the leak, including revocation of the 

Medanos License, amounts to indirect expropriation under the BIT.  Article 4(2) of the BIT 

states,  in relevant part, that investments "shall not be directly or indirectly nationalized, 

expropriated, requisitioned or subjected to any measure having similar effect . . . ."   

109. While the language "similar effect" appears to offer even more sweeping protection than 

the ECT (to which Respondent is a signatory) and NAFTA protections against "measure[s] . . 

.tantamount to . . . expropriation,"
191

 it offers no bright line  distinction between a valid 

regulatory measure and a measure that is expropriatory in nature.  The term "measure" 
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broadly includes  any act, step or proceeding, without limitation on the content or objective 

of the measure.
192

  Although states have a right to bona fide regulation,
193

 a measure causing 

even incidental interference depriving the owner of a significant part of the investment's 

economic benefit of its investment may be an  indirect expropriation.
194

   

110. Tribunals, commentators, and model BIT's, have responded by adopting a fact sensitive 

approach broadly informed by four factors: (1) the degree of interference with a claimant's 

property rights and related economic harm; (2) interference with investment backed 

expectations; (3) the character of governmental measures (bone fide purpose and use of 

police powers); and (4) the proportionality of the impact on the investor compared to the 

government's public policy objective.
195

   

111. Many tribunals view interference with property interests causing economic harm  to the 

degree that it "effectively neutraliz[es]" or causes "substantial deprivation of" the 

investment's benefit to be a sufficient indication of an expropriation without relying on the 

other factors.
196

   

 

1.  The suspension of Claimant's license is an indirect expropriation 

112. A government-issued license may be treated as an expropriated investment if that 

government revokes it.
197

  Focusing on the effect of revocation measures, tribunals have 

frequently recognized an expropriation where the license is necessary to operate the 

claimant's investment.
198

 In such cases, the deprived property right results in severe 
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economic harm, indicative of expropriation.
199

  Tribunals have also recognized that the 

investor's expectations, when disappointed by an adverse economic impact, are relevant to 

finding an indirect expropriation.
200

 

113. In Tecmed v. Mexico, claimant Tecmed operated a landfill that it had purchased from the 

Mexican government.
201

  Subsequently, the Mexican environmental agency refused to renew 

Tecmed's operating license.
202

  The tribunal considered both "the deprivation of economic 

rights and the legitimate expectations of those who suffered the deprivation."
203

  The tribunal 

determined that Tecmed's resulting inability to benefit from its investment had the effect of 

an expropriation.
204

  

114. As in Tecmed, Respondent's suspension  of Claimant's Medanos License precludes any 

ability to benefit from its investment, resulting in pervasive economic harm.  Further, there is 

no alternative use for the oil wells beyond extraction and exploration even if Claimant had 

retained possession of them, as the lack of competing initial bids indicate a soft market for 

selling the wells.   In addition to the license-dependent oil well drilling and development 

costs, the purchase price of the license-related bidding costs is not likely to be recouped.  

Because the license was suspended pending demands that could not be met after nine months 

of negotiations and diplomatic intervention, the deprivation is appears permanent.
205

  The 

resulting severe economic harm to the license itself and the oil wells it serviced violates 

Claimant‘s reasonable expectations for its use and is expropriatory in nature.  

 

                                                                                                                                                                                    

 
199

 SALACUSE, at 307. 

 
200

 Yannaca-Small, at 474.  

 
201

 Tecmed, at ¶ 151. 

 
202

 Tecmed, at ¶ 151. 

 
203

 Tecmed, at ¶ 121.  

 
204

 Tecmed, at ¶ 151.  

 
205

 Uncontested Facts, at 3.   

 



40 
 

2.  Respondent's legal revisions are expropriatory in nature 

115. Respondent's amendments to the OPA damage and liability provisions, especially the 

retroactive features, are an expropriatory interference with its property rights in violation of 

its legitimate expectations.   In addition to the OPA amendments, the cumulative effect of 

Respondent's reaction was expropriatory.   

a.  Respondent's amendments to the OPA are an indirect expropriation 

116. The Restatement's central requisite of "substantial deprivation" to indicate expropriation 

has been endorsed as several tribunals.
206

  Substantial deprivations have included loss of the 

"fruits of the expropriated property"
207

 or, despite environmental concerns, "access to the 

benefit or use of that property."
208

 

117. The amendments to the OPA effectively obviate Claimant's economic benefit from the 

wells and license.  Under the amended OPA, damages including the full cost of cleanup and 

the full consequential damages of the spill have led to liability of 150 million in local 

currency.   That amount, double the maximum liability under the original OPA, has 

effectively precluded Claimant from receiving the economic benefit of its investment.   

118. From ad hoc tribunals and Model BITs to the ECtHR , legitimate investment-backed 

expectation is a broadly recognized aspect of property protection.
209

  In Revere Copper 

v.OPIC,  the Jamaican government assured that it would not enact a tax increase on RJA's 

mining operation.  The government subsequently increased the revenues that RJA had to pay 

so drastically the company could no longer operate.  The tribunal found an expropriation 

despite RJA's retention of it property and licenses because its use and operation of its 

investment so impaired that "no rational decision[] can be made" to maintain its operation.  

119. Clause 18 of the Agreement guarantees that FPS would enjoy the rights under the 

Agreement, including a promise that conditions of the agreement would not be changed 
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without mutual consent.
210

  Respondent's contravention of this clause is a direct violation of 

the BIT which "guarantees the observance of any obligation [Respondent] has assumed with 

regard to Investments." 

120. Claimant had a legitimate expectation that risk allocation and limitation, as reflected in 

original OPA provisions, were part of its rights at the time of investment.  Under the new, 

retroactive OPA provisions, Respondent has imposed liability of such a magnitude in the 

150M judgment that it has undermined the economic purpose of Claimant's investment.  

b. The cumulative effect of Respondent's actions and legal changes is expropriatory in nature 

121. Tribunals have recognized that individually innocuous governmental decisions  may have 

the cumulative effect of expropriation.
211

  This "creeping expropriation" is an incremental 

encroachment on the rights of a foreign investor that effectively diminishes the value of its 

investment.
212

  In one tribunal's analogy, "the preceding straws may not have had a 

perceptible effect but are part of the process that led to the break [of the camel's back]."
213

   

122. The plural term "measures" in the Energy Charter Treaty explicitly contemplates this 

incremental expropriation.
214

  Additionally,  the expansive definition of measure in the BIT 

includes any step toward limiting Claimant's enjoyment of its investment.
215

  These  

individually regulatory measures become expropriatory in nature when their design makes 

the project economically unviable.
216

   This exceedingly fact sensitive  analysis emphasizes 

that the "accretion of deleterious acts and omissions" may be a recognizable expropriation 

only in retrospect.
217
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123. Tribunals have recognized retroactive changes in law, even for environmental reasons, as 

a form of regulatory or creeping expropriation.  In Plama v. Bulgaria,  the government's 

original privatization law did not hold investors liable for damages incurred prior to their 

investment.
218

  Subsequent to Plama's investment, Bulgaria amended its law to retroactively 

hold Plama liable for pre-existing environmental damage.
219

   Plama could not develop its 

investment, leading the tribunal to find that these actions would have constituted an 

expropriation had Plama incurred a loss.
220

 

124.  Claimant stresses the factual similarity of its claim to that of Plama.  The original OPA 

allowed for limited, capped damages relating to environmental degradation resulting from the 

oil leaks.  The amended OPA permits uncapped and expansive liability for oil leaks.  As in 

Plama the legal changes regarding the extent of environmental liability prevented Claimant 

from benefitting from its investment.   Claimant, in contrast to Plama, had already incurred 

losses because it had drilled wells and expended the cost of securing the license.  

125. In addition to the OPA, Respondent committed a progressively more egregious series of 

"deleterious acts" constituting a retrospectively cognizable expropriation.  Among those acts, 

Respondent allowed only sixty days to comply with the retroactive OPA amendments.
221

  

Even then, the government demanded payment after only thirty days.
222

  Ultimately 

emergency powers and the creation of NCPS in the Hydrocarbon Law culminated in 

Respondent's executive order revoking Claimant's license and commandeering its wells in a 

series of acts amounting to an expropriation—well after the damaged wells were sealed.
223
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3.  Respondent's suspension of Claimant's license and other legal changes impose a 

disproportionate burden on the Claimant and failed to be non-discriminatory 

126. A disproportionate effect on the investment in relation to the public purpose supports the 

claim of an indirect expropriation under the Article 4(2) of the BIT.  Scholars and tribunals 

balance the right of the states to regulate with the objective of a stable investment 

environment by weighing the investor's proportionate burden against the costs imposed by 

the measure.
224

  Emphasis is placed on the investor‘s share of the cost because it lacks 

political representation and recourse.
225

 The alternative, merely weighing the total benefit of 

the public policy objective against the total costs to an individual alien, would subvert the 

investment protection that the BIT  intended to create by permitting uncompensated 

regulatory expropriation for any public benefit with a cost greater than the investment.
226

 

127. Respondent's suspension of Claimant's Medanos License and the operation of its wells 

for further oil exploration or extraction imposed a disproportionate burden on Claimant in 

comparison to the public policy objective of addressing the oil leak.   First, the cause of the 

explosion was not resolved, indicating that the unaffected wells may well have been secure 

and the fault for the explosion was unrelated to Claimant's operations.
227

  More importantly, 

because  the wells had been secured, the blanket suspension of the entire license for an 

indefinite time overreached the putatively necessary objective of "conducting remedial 

work"— after the emergency was already over.
 228

  By stopping development of functioning 

wells and further exploration, this suspension is likely counter-productive, particularly as 

operating wells reduce seismic pressure on the damaged wells. 

 

C.  Respondent's refusal to compensate Claimant resulted in an illegal expropriation 
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128. Article 4(2) of BIT prohibits expropriation "except for public purposes, or national 

interest, against immediate full and effective compensation" if carried out on a non-

discriminatory basis.  Even environmentally motivated expropriations must be compensated 

without regard to the benefit to society as a whole.
229

  

129.  In this instance, Respondent has not acknowledged expropriation of any kind.  Therefore 

no compensation was attempted and the expropriation was illegal.   

130. Turning to discrimination, essential or police powers of the state may be exercised to 

pursue a public purpose only if the measure is non-discriminatory.
230

  Once an expropriation 

has been established, its failure to be non-discriminatory overrides even a legitimate public 

purpose.
231

 

131. The singular applicability of the Hydrocarbon Law upon which the executive order for 

the license suspension rests evidences discriminatory nature of the suspension.   Respondent 

passed the Hydrocarbon Law, which both created NCPS and supported the emergency power 

to suspend the Medanos license,  just two months after negotiations with Claimant failed.
232

  

Only Claimant bid for a license in the Medanos field and its non-exclusive license did not 

prevent government or NCPS operations in that area.   The effect of the executive powers to 

suspend a license in an emergency served only  to eliminate Claimant's rights, rather than 

establish or reduce the rights of other parties.  Because these measures were unnecessary to 

facilitate the response of NCPS, they were patently discriminatory.  

 

IV. CSE's Participation as Amicus Curiae and the Publication of Information Related the 

Proceedings Is Contrary to International Law and the Arbitral Rules  
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132. Privacy refers to the exclusion of non-participants from knowledge of the arbitration; 

confidentiality refers to the protection of information relating to the content of the 

arbitration.
233

  Confidentiality informs the non-disclosure obligations of the participants.
234

  

 

A.  Respondent breached the duty of confidentiality imposed by international customary 

law and the ICC Rules 

133.  The obligation of confidentiality is absolute, subject to a few necessary exceptions.
235

  

Learned scholars have recognized that confidentiality "should be maintained to the maximum 

extent possible" when dealing with the substantive material of the arbitration proceedings.
236

  

Even where the obligation is not explicit in the Agreement, it is provided and implied in the 

ICC institutional rules and international customary law.   

 

1.  The ICC rules provide for a duty of confidentiality 

134. Article 1(2) explicitly treats documents submitted to the court in the course of the 

proceedings as confidential and provide for closed hearings.
237

  Additionally, scholars read 

Article 21(3) of the ICC Arbitration Rules to carry an implicit duty of confidentiality. 
238

  

Indeed, ICC tribunals assert that "as matter of principle, arbitral proceedings have a 

confidential character "despite no explicit mention of such confidentiality in the rules.
239

 

135. The tribunal's reasoning in Pope & Talbot is directly on point.  In that case, the 

UNCITRAL arbitration rules to which the parties agreed provided for in camera hearings.  

Canadian domestic law, however required arbitral information to be released upon court 
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order.  The tribunal found that releasing documents from the proceeding would violate the 

obligation for confidentiality imposed by arbitral rules.  

136. Here, Respondent's order to release the written pleadings of the arbitration is a clear 

violation of both of these obligations.  The pleadings are documents created for the 

proceedings, meriting the highest protection under the ICC.  As in Pope & Talbot, domestic 

law does not supersede this obligation.  

 

2.  International customary law holds documents related to proceedings confidential  

137. Under both civil law
240

 and common law
241

 systems, the private nature of arbitration 

implies confidentiality, although a few jurisdictions have challenged this widely held 

assumption.
242

  One of the leading English cases recognizing a general obligation of 

confidentiality is Ali Shipping Co v. Shipyard 'Trogir'  ("Trogir").  The tribunal in that case 

argued that confidentiality is more than just a contractual term: confidentiality is "a necessary 

incident" to an arbitration agreement.
243

  

138. In investment arbitration, the heightened privacy requirement for the proceedings as 

opposed to the final award is well recognized.  Loewen v United States is instructive on this 

point.   Even where NAFTA did not find a cognizable duty of confidentiality in the MLT or 

arbitration rules, it recognized a specific duty not to disclose documentation submitted during 

the proceedings.
244

  Likewise, the WTO specifies blanket confidentiality for documents 

submitted to tribunals.
245
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139. While policy concerns distinguish confidentiality in private commercial investment from 

investment arbitration,
246

 those differences, including the need to establish a consistent 

corpus of international law and increased democratization, diminish when considering 

documents submitted during the proceedings.   

140. First, the need for a consistent body of law to emerge from publicized awards is valid, but 

wholly inapplicable to confidential proceedings.   The essential reasoning that is required to  

build a uniform body of international law  is already provided in the reasoned awards 

published after the end of the proceedings.   

141. Second, it has been argued that public proceedings are necessary for governmental 

accountability.
247

 Again this argument is tangential to pleadings.  Citizens will have recourse 

to address governmental actions, and thereby shape policy, upon publication of the award.  

Facilitating pressure, or even a referendum, on the government during arbitration is likely to 

be costly and make resolution more difficult.
248

  

142. Resolution of the dispute is of such great public import that transitory political pressures  

should not inhibit amicable resolution by reducing confidentiality during the proceedings .  

Respondent has already acknowledged that intense public pressure has forced its hand.
249

  

Publication of the reasoned award rather than publication of arbitration pleadings best serves 

the important democratic and international advantages of publicity. 

 

V.  CSE's Amicus Curiae Participation Undermines the Party Autonomy and Privacy 

Characteristic of International Arbitration  

143. International investment arbitration, like all forms of arbitration, rely on privacy and 

party autonomy.
250

 This is largely because the investment regime was created to protect 
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commercial interests.
251

 It is difficult to see how movement away from these traditional 

virtues is beneficial to the promotion of trade—a value the regime as a whole seeks to 

promote.  

144. Forcing parties to submit tot amicus participation  ex post facto directly contravenes the 

principle of party autonomy.  Contracting states may institutionalize third party participation 

in the BIT
252

 or, as always,  the parties may  introduce it by mutual consent.  There is little to 

be gained by removing the potential for privacy and autonomy from the terms to which 

contracting states may agree.  

145. A second, more systematic risk is "re-politicization" of the dispute.
253

  In that instance, 

opportunities for amicable resolutions are subjected to the need for political and public 

relations posturing.
254

  The tribunal itself may not be properly insulated from the currents of 

public opinion.
255

 

146. Supporters of amici participation argue that it will increase the legitimacy of the 

proceeding through increased democratic participation.
256

 Publicity does not ipso facto create 

legitimacy. One commentator has noted that it is "a double-edged sword . . . that could 

undermine the very regime it is meant to strengthen" as investors lose confidence in the 

contractual autonomy that the regime is intended to provide.
257

 Additionally amici 

participation is less democratic than representation by elected governments: NGOs are, by 

definition, not representative of the population as a whole. If the government values the 
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information that the amicus brief provided, it is free to incorporate those opinions in its 

submissions.
258

 

147. Here, Respondent has already admitted that political pressure forced its hand regarding 

the OPA—one of the measures at the center of the dispute.
259

  Under these circumstances, 

Claimant urges the tribunal to maintain the privacy of the proceedings by dismissing CSE's 

offer of amicus participation.  

 

VI. Respondent Cannot Establish the Elements of the Necessity Defense  

 

A. Respondent's measures were not commensurate with a threat to public order or 

national security 

148.  Article 9 provides that a party is not precluded from taking measures "it  considered 

necessary to restore public order" or for the "protection of its own essential security 

interests."  

149. Tribunals have held that this requirement essentially invokes the international customary 

law defense necessity.
260

  This defense applies only if the breach "is the only way for the 

state to safeguard its essential interests. . . from grave and imminent peril" and "the state has 

not contributed to the necessity."
261

  This rarely satisfied defense is subject to strict 

conditions.
262
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150. A few tribunals have treated the BIT defense as separate from the customary law defense.  

These tribunals imply a lower threshold, but ultimately link the BIT defense to the necessity 

defense or neglect to provide content independent of the international law requirements.
263

   

151. Regarding the self-judging nature of the BIT provision, Claimant stresses the "good 

faith" requirement under Article 23 of the Vienna Convention.  This provision entrusts the 

tribunal authority to evaluate as to what constitutes a legitimate threat to public order and 

national security.
264

  

 

1.  Respondent's extraordinary measures did not target the security and public order risks it 

identified  

152. The necessity defense requires that the wrongful action be the only alternative. Where the 

BIT defense is accorded separate treatment, tribunals have recognized that a measure is not 

essential to security if "an alternative less inconsistent with the BIT is available."
265

 

153. Respondent's amendments eliminating the OPA liability cap did not address the discharge 

of oil, which was the effective cause of the public and security issues Respondent was 

proposing to address.  Likewise, the suspension of Claimant's license did not staunch the 

flow of oil.  While energy supply is a valid national security issue, suspending development 

of Sylvanian oil sources does not further that aim.   Respondent could have allowed Claimant 

to continue operating under its license and pursued compensation under its contractual 

provisions without any substantial detriment to its efforts to address public concerns.  

154. The resulting commandeering of Claimant‘s wells was all the more unhelpful in resolving 

the public order and security risks.  Most tellingly,  he measures were not taken to prevent a 

"grave and imminent peril," because Claimant had sealed the leaking wells and the 

environmental damage Respondent purported to address had already occurred.
266
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Additionally, Claimant is an oil extraction company with more experience operating in the 

Libertad region and is better located and equipped to respond to the leak than the newly 

created governmental entity NCPS.   NCPS had no prior experience dealing with oil 

operations.  Claimant has not been found at fault regarding the cause or the response to the 

spill as a matter of fact.   Respondent's expropriation of the wells was thus as opportunistic as 

it was risky. 

 

2.  Respondent contributed to the public order concerns it alleges 

155. International customary law disallows the necessity defense where the state has 

contributed to that necessity.   Given the close link between the content of the BIT protection 

and the customary defense, it would be anomalous to reward host states with immunity for 

public order or security issues to which it contributed.   This would undermine the stability 

that which BIT's are intended to foster.  

156. Here, Respondent leaked information that aggravated the public tensions the oil leak 

caused.  Its repeated castigation of Claimant created the climate in which drastic measures 

against Claimant were politically desirable.  

 

B.  Respondent's appeal to its domestic law is unavailing 

157. The BIT contains no provision excusing violation of its substantive requirements by 

appeals to domestic law.   A few treaties provide limited, specific exclusions for 

environmental reasons.
267

  This treaty contains no such provision.  
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