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STATEMENT OF FACTS 

Claimant, Freedonia 
Petroleum LLC 
(Freedonia Petroleum) 

Is an international energy company, active in the exploration 
and production of crude oil. 60% of the Freedonia Petroleum’s 
interest is owed by the Freedonia government, remaining 40% 
is owed by a consortium of privately held and publicly-traded 
enterprises. 

Respondent, Republic of 
Sylvania 

On 30 August 2010 Government of  Sylvania incorporated 
NPCS, a company fully owned by the Sylvanian Government. 

17 October 2006 Sylvanian Congress authorizes foreign investors in a public 
tender process to bid for oil exploration permits off the coast 
of Sylvania. Wholly-owned subsidiary in Sylvania is required.   

31 January 2007 Republic of Sylvania issues an international tender for deep 
sea exploration blocks in the Medanos field in the Libertad 
Gulf situated in the territorial waters of Sylvania. 

1 February 2007 Freedonia Petroleum incorporates Freedonia Petroleum S.A. 
(“FPS”) - wholly-owned subsidiary in Sylvania, to participate 

in the bidding process. FPS is the sole bidder in the tender 
process. 

28 February 2007 Government of Sylvania announces intention to award FPS a 
5-year non-exclusive oil exploration and drilling license in 
respect of blocks off the Medanos Field.  

24 March 2007 Sylvanian Congress authorizes the Government to enter into a 
License Agreement with FPS by Law No. A-4575. 

26 May 2007 Sylvanian Government and FPS enter into the Medanos 
License Agreement (the “Agreement”). FPS undertakes to pay 
a 12% royalty and to observe certain safety obligations. 

Medanos License 
Agreement provisions 

Clause 18: “The Republic of Sylvania undertakes to take all 
the necessary measures to ensure that FPS enjoys all the 
rights conferred upon it by this Agreement. Any modifications 
of the terms and conditions of this Agreement may only be 
made by mutual written consent of the parties.”  

Clause 22: “This Agreement shall have the force of law.” 

9 June 2009 Large explosion occurs in the Medanos Field causing several 
oil explorations wells operated by FPS to leak. The origin of 
the explosion is unknown. The damaged wells release 35,000 - 
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60,000 gallons of oil a day into the Gulf of Libertad Sylvania. 

16 June 2009 Statement of scientific advisors to the Sylvanian Government 
in the nationally-televised press conference.  

24 July 2009 A confidential report by the Sylvanian Government on the oil 
spill in the Gulf is issued. 

29 September 2009 The leading Sylvanian newspaper (“La Reforma”) posts the  

excerpts from the confidential report. 

21 November 2009 The Sylvanian freedom of information law amendment (the 
“FoI Law”). “Third-party” access to information concerning 
cases before international tribunals involving the Republic of 
Sylvania is limited. 

10 December 2009  with 
retrospective application. 
To be effective from of 1st 

June 2009. 

Sylvanian Congress amended the Oil Pollution Act (the 
“OPA”). Limitations on liability for damages resulting from 
oil pollution are revised. A fund for the payment of 
compensation for such damages are established.  

29 January 2010 Sylvanian Government sends a written communication to FPS 
granting it a 60-day period to take all appropriate measures to 
comply with the obligations under the OPA as amended. 

12 February 2010 After one month of fruitless discussions between the company 

and the Government, FPS seeks declaratory relief from the 
Sylvanian courts to the effect that the terms of the Agreement, 
and more specifically Clauses 18 and 22 thereof, take 
precedence over the amendments to the OPA. 

26 February 2010 Sylvanian Government orders FPS to pay SD 150,000,000 

liquidated damages for the breach of its obligations under the 
Agreement and the OPA, as amended. FPS commences 
administrative proceedings before the Sylvanian Ministry of 

Energy to resist the request for payment. 

10 June 2010 the Ministry of Energy rejects FPS’s administrative claim and 

requests that it pay a fine for breach of its safety obligation in 
the amount of SD 150,000,000 within 15 days.  

15 June 2010 FPS meets Government officials to try to reach an agreement 
regarding the payment for the breach of the safety obligations 
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under the Agreement and the liability cap. The negotiations 
fail. 

10 August 2010 Sylvania adopts a new Hydrocarbon Law. Several changes 
into the Sylvanian oil industry are introduced. The new Law 
creates the National Petroleum Company of Sylvania (the 
“NPCS”). 

30 August 2010 The new  Hydrocarbon Law create the National Petroleum 
Company of Sylvania (the “NPCS”) a company fully owned 
by Respondent. 

3 November 2010 The President of Sylvania declaration to the press. 

22 November 2010, Clean Sylvanian Environment (“CSE”), a non-profit NGO 

established in 2002, supports Sylvania’s actions to protect the 
environment, demanded that the Government “ 

29 November 2010, Executive Order No. 2010 – 1023 is issued. The state of 
emergency is applied. 

29 November 2010, Management and operating teams of NPCS are sent by the 
Government to take premises of the oil wells in order to 
undertake the necessary remedial works. 

10 December 2010 The President of Freedonia contacts the President of Sylvania 

to commence diplomatic negotiations. 

14 and 17 December 2010 Additional, two diplomatic meetings. Both are suspended. 

20 December 2010 Several Freedonian high Government officials’ declaration to 
the press. 

23 December 2010 Freedonia Petroleum and FPS sends a written communication 
to the Republic of Sylvania claiming breach of the Freedonia-
Sylvania BIT.  

On 23 March 2011 Freedonia Petroleum files a request for arbitration before the 

International Chamber of Commerce (“ICC”) against the 
Republic of Sylvania. 

On 29 April 2011, The Government of Sylvania submits its objections to the 

Jurisdiction of the ICC. 

30 May 2011 Claimant answers to the objections to jurisdiction. 
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20 May 2011 The Tribunal is constituted. 

28 July 2011 the Parties and the Tribunal signs the Terms of Reference.  

26 August 2011 The CSE NGO submits to the Sylvanian Court of 
Administrative Matters a request for release of details of the 
arbitration proceedings between the Sylvanian 

Government and Freedonia Petroleum.  

31 August 2011 The Sylvanian Court on Administrative Matters notifies the 

Government of Sylvania and Freedonia Petroleum of CSE’s 
request and invites them to submit their comments by no later 
than 5 September 2011. 

5 September 2011, Freedonia Petroleum objects to CSEs Request. Republic of 
Sylvania contends that the information requested should be 
released.  

29September 2011, The Sylvanian Court orders the release of the written 
pleadings concerning the arbitration proceedings to CSE. 

10 September 2011 CSE files with the Arbitral Tribunal a request to be present at 

the hearings, to submit documents and to be heard as a non-
disputing party in the ICC proceedings.  

11 September 2011 The Tribunal invited the parties to submit their comments to 
CSE’s request in their memorials. 
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 SUMMARY OF ARGUMENT 

JURISDICTION 

Claimant requests the Tribunal to uphold its jurisdiction as the ICC Tribunal is a proper 

forum to resolve the dispute between the Parties. Moreover, the Tribunal is requested to 

find that Respondent breached its confidentiality obligations towards Claimant. 

Furthermore, the CSE should not be allowed to act in the arbitral proceeding as a non-

disputing party. 

MERITS 

Claimant respectfully requests the Tribunal to find that the actions of NPCS and the 

President of the Republic of Sylvania are attributable to Respondent. Moreover, 

Respondent has breached its BIT obligations: Firstly, Respondent unlawfully 

expropriated Claimant‘s Investment; Secondly, Respondent failed to provide fair and 

equitable treatment to Claimant‘s investment and subverted Claimant’s legitimate 

expectations; Furthermore, Respondent should be precluded from justifying its 

wrongful acts by the national (or essential) security or the public interest.  

 PART ONE: Jurisdiction 

I THE TRIBUNAL HAS JURISDICTION TO HEAR THIS CASE 

1. Claimant submits that the proper forum to for the present dispute is the International 

Chamber of Commerce. The Tribunal has the jurisdiction with respect to all of the 

claims submitted by the Claimant and is requested to uphold its jurisdiction. 

1 The present dispute is a dispute between an Investor and a Contracting Party 

2. The Article 1 of the F-S BIT defines the term of the Investor. Accordingly to the section 

3 subsection b of this Article a legal person established in the territory of Republic of 

Freedonia or Republic of Sylvania in accordance with the respective national legislation 

is an Investor. 

3. FP is an international energy company which specializes in the exploration and 

production of crude oil1. Claimant submits that FP is a private company, a separate legal 

entity, thus it is not acting as an agent of Freedonia in this dispute. According to the 

international customary law, as a general rule, the conducts of private persons or entities 
                                                
1 Uncontested facts para. 1 
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are not attributable to the state.2 However, under certain circumstances, the conduct of 

the person or entity will be attributable to the state, when there is a specific ‘factual 

relationship’ between the state and that person or entity.3 According to the doctrine and 

case law, the actions of the entity are to be regarded as a state’s actions under certain, 

strict, and very limited conditions. 4   

4. Firstly, it was observed, that tribunals should consider the structure (of the ownership) 

of the entity, secondly, the functions vested on the entity (whether the entity exercises 

the functions of the public authority to achieve public interest) 5; thirdly, when the state 

enjoys full control over the private entity. 6 

5. In the case at hand FP acts as a separate legal entity. Firstly, it has to be emphasized that 

Freedonia owns only 60% interest and the remaining 40% is owned by a consortium of 

privately held and publicly traded Freedonian enterprises (significant percentage).7  

6. Secondly, it was submitted that states are responsible for their entities created in order 

to achieve public interest. In Salini,8 the tribunal held Morocco responsible for the 

actions of the private entity, as it was exercising the functions of the public character.  

7. In the case at hand FP is a company which neither exercise the functions of the public 

character nor functions to achieve public interest, therefore is not a “state’s agent”. 

8. Thirdly, for the entity’s actions to be regarded as state’s actions, the state must be 

proved to exercise full control over the entity.9 In the case at hand the mere fact that 

40% of the FPS not owned by Freedonia gives rise to logical presumption that it is not 

controlled by Freedonia. Besides, there is nothing in the facts that would prove the 

Freedonia’s control over the FP. Consequently, FP not an emanation of the Republic of 

Freedonia and is a party to the dispute is clearly an Investor in the meaning of the F-S 

BIT. 

                                                
2 Crawford p. 92. 
3 Id. Articles on Responsibility…, p. 47. 
4 Jeżewski p. 64. 
5 Dolzer & Schreuer p. 198. 
6 Maffezini v Kingdom of Spain,6 (Jurisdiction), para. 78. 
7 FDI Uncontested Facts, p.1. 
8 Salini v. Morocco, Decision on Jurisdiction. 
9 Article 8 of ILC 
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9. Respondent on the other hand is the Republic of Sylvania, a sovereign state on which 

territory the Investment was carried out. 

10. Therefore, in the light of F-S BIT the dispute between an FP and the Republic of 

Sylvania is a dispute between an Investor and a Contracting Party in accordance with 

the Article 11 of the F-S BIT. The contracting parties consented to the submission of 

investment disputes between the Investor and the Contracting Party to the International 

Chamber of Commerce. Accordingly, FP (the Investor) has filed a Request for 

Arbitration in order to settle the dispute that arose out of the MLA. The Terms of 

Reference has been signed. 

11. Therefore Claimant submits that the Tribunal has the jurisdiction over this case as the 

International Chamber of Commerce is the proper forum for the present dispute. 

2 The jurisdiction of the Tribunal should not be affected by the claim with the 
Sylvanian Ministry of Energy 

12. At the time of the conclusion of the MLA a monetary claim that would amount over 

75 million SD would not be permissible. A 75 million SD cap on liability for spills from 

offshore facilities was in force10. Moreover, the MLA in its clause 18 clearly stated that 

“any modifications of the terms of and conditions of this agreement may only be made 

by mutual written consent of the parties”. The Agreement was attributed with the force 

of law11.  

13. After the explosion that occurred in the Medanos Field on 9 June 2009, the Sylvanian 

Congress has decided to amend the OPA to revise limitations on liability for damages 

resulting from oil pollution. Even though the amendments of the OPA were introduced 

on 10 December 2009, the new measures were made effective retrospectively as of 1st 

June 2009. Claimant would like to emphasize that the revision of OPA was introduced 

to adversely change the liability agreed upon by the parties in the MLA. 

14. Claimant does not challenge the powers of Sylvanian Congress to revise Sylvanian legal 

acts. What Claimant takes issues with is the possibility for the domestic laws of 

Sylvania to have a retrospective effect. The lex retro non agit rule is undisputed in the 

                                                
10 Uncontested facts para. 14  
11 Uncontested facts para. 6  
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countries with the rule of law and consequently, any departure from this principle 

should not be accepted.  

3 The administrative claim did not trigger the fork in the road provision 

15. Respondent alleges that accordingly to the Article 11 section 3 Claimant waived its 

right to resort to arbitration by way of submitting a claim with the Sylvanian Ministry 

of Energy12. This argument should be disregarded by the Tribunal.  

16. In order to trigger the so called fork in the road provision both domestic and 

international proceedings should concern the same type of claims13. Before deciding on 

its jurisdiction an arbitral tribunal should meticulously consider whether the dispute 

before it is the same as the one which was or is to be resolved before a domestic 

subject14. Moreover, the interpretation of a fork in the road provision should be made in 

the light of the ne bis in idem rule. As agreed in the doctrine, the fork in the road 

provisions’ substance is to prevent duplicative dispute resolution activity15. By no 

means commencing a domestic procedure can be automatically understood as a definite 

preclusion from resorting the dispute to an international tribunal.  

17. Domestic proceedings (including court proceedings) involving issues of domestic law 

do not foreclose resort to international arbitration. In Alex Genin v. Estonia the Tribunal 

found that the lawsuits in Estonia did not trigger the fork in the road provision of the 

BIT as the claims did not concern BIT violation. 

18. It is undisputed that FPS commenced and administrative procedure before the Sylvanian 

Ministry of Energy before filing a request for arbitration to the International Chamber 

of Commerce. The Arbitral Tribunal is requested to investigate the aim of this 

administrative claim and not to prejudge its jurisdiction over the mere fact of domestic 

proceedings.  

19. FP did not trigger the fork in the road provision of the F-S BIT as the reason of 

commencing the administrative proceedings before the Ministry of Energy of Sylvania 

                                                
12 ToR para c(ii) 
13 Weiler p. 304 
14 Weiler p.302 
15 Dugan p. 370 
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was to oppose the unfounded request for payment of 150 million SD. The 

administrative claim was not treaty-based. 

20. Thus, Claimant submits that it commenced the administrative procedure to put out of 

action the possibility of the retrospective amendments of law to govern the previous 

Agreement of the parties. It was clearly an issue of domestic law of the Republic of 

Sylvania interfering with an international, valid agreement. Therefore, taking under the 

consideration the above, Claimant submits that it the Tribunal has jurisdiction over this 

dispute and the administrative proceedings cannot prevent the Tribunal from upholding 

its jurisdiction. 

II RESPONDENT BREACHED ITS CONFIDENTIALITY OBLIGATION 

21. After the explosion that occurred in the Medanos Field, which origin remains unknown, 

the Sylvanian Government drafted a report on the oil spill16. The report – as can be 

inferred from its title – should be a confidential one. There is no declaration that the 

report has been put in order by any external experts. Consequently, it has to be deduced, 

that the report was generated by the people involved with the work of Sylvanian 

Government and clearly for internal use of the Government of Sylvania only. The leak 

is a question of facts. On 29 September 2009 the leading Sylvanian newspaper “La 

Reforma” published excerpts of the report. As can be read from its content “new release 

points [of oil spill] could have been avoided had the [FPS] been better prepared and 

acted faster when the disaster first occurred”17. Moreover on 3 November 2010 the 

President of Sylvania reported to the press that the catastrophic damage to the 

environment of Sylvania has been aggravated by FPS’s negligence and incompetence18. 

22. No evidence was provided that would support these statements. Claimant submits that 

such conduct is unacceptable. Claimant requests the Tribunal to find that Respondent 

breached its duty of confidentiality. Moreover the Tribunal is requested to issue a kind 

of conservatory or final measures that the Tribunal finds appropriate in order to prevent 

Respondent from further breaches of confidentiality obligation. 

                                                
16 Uncontested facts para. 9 
17 Uncontested facts para.9 
18  Uncontested facts para. 20 
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III THE AMICUS CURIAE SUBMISSION BY CSE SHOULD BE DISMISSED BY 
THE TRIBUNAL 

23. Claimant submits that the CSE should not be permitted to act as an amicus curiae in the 

investment arbitration between the FP and the Republic of Sylvania, as according to the 

FoI Law CSE was not given the access to the arbitral proceedings (i) and moreover, 

CSE is not likely to assist the Tribunal in arriving at its decision in an impartial way (ii). 

1 CSE was not permitted the access to the transcript of the arbitral proceedings 

24. On 26 August 2011 the CSE submitted to the Sylvanian Court of Administrative Matter 

a request for release of details concerning the present dispute19. CSE was not granted 

the access to the transcripts of the proceedings held in case between FP and the 

Republic of Sylvania and Under the FoI Law, any access to the information concerning 

arbitral disputes involving the Republic of Sylvania is confidential. Exceptions can be 

granted only by the Sylvanian Court. 

25. On 10 September 2011 CSE filed with the Arbitral Tribunal a request to be a non-

disputing party in the ICC proceedings between FP and the Republic of Sylvania. The 

invoked ground for CSE access to the proceedings was that the Sylvanian Court for 

Administrative Matters on 29 September 2011 granted CSE the access to the written 

pleadings concerning the present arbitral proceedings. However, Claimant would like to 

underline, that the transcripts of the proceedings were not a part of the Court’s order20. 

Therefore Claimant submits that the content of parties’ oral submissions before the 

Tribunal should remain confidential. It has to be emphasized that a domestic court did 

not allow CSE to acquaint itself with parties’ oral submissions, and a domestic court 

would be the one that considers any kind of public interest the most. As the Sylvanian 

court decided that there is no public interest in revealing these confidential information, 

all the more an international Tribunal should not override its decision. Therefore the 

Tribunal is requested to disallow CSE amicus curiae submission.  

2 CSE is not independent to this dispute 

26. Claimant submits that CSE should not be a non-disputing party as it is funded by 

companies adversely affected by the oil spill. 

                                                
19 Uncontested facts para. 26 
20 Uncontested facts para. 33 
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27. The purpose of presence of the amicus curiae in the dispute is to assist the Tribunal in 

arriving at its decision. Amicus curiae should be a friend of a court, not a friend of one 

of the parties. It is unquestionable that the oil spill resulting from the explosion in 

Medanos Field adversely affected businesses in Sylvania. However, at the forthcoming 

hearing the Tribunal shall decide not about the of quantum of damages resulting from 

the oil spill but about the legal responsibility for the spill. Claimant submits that FP 

cannot be held accountable for the oil spill in the Gulf, and the reason why will be 

presented in the second part of this memorial. 

28. CSE is funded by several Sylvanian agricultural and seafood companies21. These are the 

companies that were injured the most by the oil spill in the Gulf22. Claimant does not 

assert that CSE as a NGO is dependent. Nevertheless, Claimant submits that the 

Tribunal should not risk the possibility of facing a future challenge of the award on the 

grounds of the lack of impartiality and independence of the arbitral authority. Any 

written or oral submissions of CSE as a non-disputing party can be questioned in the 

future. Therefore Claimant requests the Tribunal to disallow CSE to take part in this 

arbitration for the sake of its efficiency. 

3 CSE explicitly stated that it supports the Republic of Sylvania 

29. CSE explicitly supported the Republic of Sylvania in its amicus curiae submission23. 

Such statement precludes its participation in the proceeding as a non-disputing party 

because CSE’s views on the case will not be objective. As observed by the Viñuales 

“each party to the proceedings reserves a veto against the participation of an amicus 

curiae to the oral proceedings”24. Moreover, the participation of an amicus curiae at the 

hearing should strictly depend on the consent of the parties25. Claimant objects to the 

participation of the CSE on the grounds of its partiality. The requirement of impartiality 

is an obligatory prerequisite to allow a NGO or any other entity to take part in the 

proceedings. Since CSE clearly voiced its support to the Republic of Sylvania, Claimant 

                                                
21 Uncontested facts para. 22 
22 Uncontested facts para. 21 
23 Amicus Curiae Submission para. 1 
24 Viñuales p. 260  
25 Zachariasiewicz p. 12 
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requests the Tribunal to disallow its participation as the amicus curiae on the ground of 

Article 20 section 7 of the ICC Arbitration Rules. 

 PART TWO: THE MERITS 

I THE ACTS, OMISSIONS AND STATEMENTS OF THE PRESIDENT AND THE 
NPCS ARE ATTRIBUTABLE TO RESPONDENT 

30. Claimant respectfully requests this Tribunal to find that acts, omissions and statements 

of the President of the Republic of Sylvania, Jacque Moorland (hereinafter, “the 

President”), and the National Petroleum Company of Sylvania (hereinafter “NPCS”), 

constituted internationally wrongful acts, and are attributable to Respondent 

31. In the Maffezini,26 the tribunal held that the issue concerning the attribution of the 

internationally wrongful acts to the state, should be addressed together with the merits 

of the case.  

32. The Draft  Articles on Responsibility of States for Internationally Wrongful Acts, which 

were adopted by the International Law Commission (hereinafter “ILC”) is a 

codification which reflects the universal understanding and the customary international 

law related to the State’s (objective27) responsibility for wrongful acts under 

international law.28 The ILC Articles have been used by the tribunals in many 

international investment disputes, when regarding the attribution of the state-owned 

entity’s or the state’s organs conducts to the state.29  

33. The State is a real organized entity and as a legal person has full authority to act under 

international law, however, ‘actions or omissions of the State’ involve human being or 

group,30 thus “States can act only by and through their agents and representatives.”31 

According to the general rule of international law, only acts and omissions of the 

                                                
26Mafezzini v. Kingdom of Spain, Decision on Jurisdiction, para. 75.  
27 Crawford p. 12. 
28 Jeżewski pp. 370-371. 
29 For example in Mafezzini v. Spain, Decision on Jurisdiction, para. 75.;  Noble Ventures v. 

Romania, paras 69-70. 
30 Id. P. 35.; Eureko B.V. v. Republic of Poland, Partial Award and Dissenting Opinion, 33-34 

(ad hoc 

arbitration seated in Brussels, Aug. 19, 2005. 
31 German Settlers in Poland, Advisory Opinion, 1923, P.C.I.J. Series B, No. 6, p. 22. 
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government’s organs, or of others who have acted under the control, direction or 

instigation of the State (i.e. as agents of the state), are attributable to the State.32  

34. According to Article 1 ILC, a breach of international law by a state entails its 

international responsibility.33 By virtue of Article 2 of the ILC, to establish existence of 

an internationally wrongful act of a State, the conduct must be attributable to the State 

under international law.34  

1 The acts and omissions of the President and the NPCS are attributable to 
Respondent and constituted internationally wrongful acts. 

35. Claimant submits that the President, by virtue of the Executive Order35 and by 

suspending the Claimant’s License, breached the Medanos License Agreement 

(hereinafter “MLA”) and the Freedonia – Sylvania Bilateral Investment Treaty 

(hereinafter the “BIT). Moreover, Claimant contends, that the above acts amount to 

expropriatory and discriminatory measures, against fair and equitable treatment, which 

constitutes an internationally wrongful act and breach of the BIT, which is attributable 

to the Republic of Sylvania. It was stated by the ICJ,  “refusal to fulfill a treaty 

obligation involves international responsibility”.36  

36. Several provisions on attribution  are contained in the ILC Articles, and  Articles 4, 5, 

and 8 each submit a basis for attribution to the state. Article 4 refers to the conducts of 

state organs (structural test), Article 5  relates to the conduct of persons or entities 

exercising elements of governmental authority (functional test), and Article 8 considers  

the conduct directed or controlled by a state (the control test).37 As the attribution can be 

based on either article 4, 5 or 8, it is sufficient for Claimant to prove just one of the 

elements to be present,  in order to attribute the wrongful acts to Respondent.38  

                                                
32 Brownlie pp. 132–166. 
33 ILC, Article 1. 
34 ILC, Commentary pp 34-35. 
35 FDI Uncontested Facts, pp 19-20. 
36 Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Second Phase, 

Advisory Opinion, I.C.J. Reports 1950, p. 221. 
37 Feit p. 147. 
38 Feit p.148. 
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37. Claimant will demonstrate that by virtue of the Articles 4, 5 and 8 ILC, all wrongful 

acts, omissions and statements of both,  the President of the Republic of Sylvania (1.1.) 

and the NPCS (1.2.) which Claimant suffered, are attributable to the Respondent.  

1.1 Acts and omissions of the President are attributable to Respondent 

38. Claimant submits that acts, omissions and statements of the President are attributable to 

Respondent.  

39. Claimant contends that the President, by virtue of the Executive Order39 and suspending 

the Claimant’s License for the oil exploration, breached the Clause 18 and 22 of the 

MLA.40 Moreover, due to above violation, it failed to observe the commitments under 

Article 10 of the BIT,41 breached fair and equitable treatment, therefore, breached the 

international obligation.42  

40. In this part of the Claimant’s submission, the attribution of the President’s acts to 

Respondent will be demonstrated, however the breach of the MLA and the BIT, will be 

demonstrated in the subsequent submission of this memorandum.43 

41. According to the subsection 1 of the Article 4: 

42. „The conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or any 

other functions, whatever position it holds in the organization of the State, and 

whatever its character as an organ of the central Government or of a territorial unit of 

the State.” 

43. The subsection 2 of the above Article further describes the definition of an organ: “An 

organ includes any person or entity which has that status in accordance with the 

internal law of the state”. 

44. Moreover, under Article 5 of the ILC, the State is liable for the acts and omissions of a 

person, provided that “the person or entity is acting in that capacity in the particular 

instance”.44 

                                                
39 FDI Uncontested Facts, p.19. 
40 Clause 18 of the MLA . 
41 Article 10 BIT. 
42 Article 10 BIT . 
43 Memorandum for Claimant, 2.1.  
44 Article 5 ILC. 
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45. The President is the Respondent’s state organ, it was empowered to issue Executive 

Order, by virtue of the authority vested on him by the internal laws of Sylvania.45 The 

President, allegedly had the capacity in the state of emergency, to suspend Claimant’s 

license, thus its actions are attributable to Sylvania.46  

46. It was observed, that regardless of the character of the organ’s actions, they are 

attributable to the state,47 thus as the President is the state’s representative organ, its 

actions are attributable to Respondent. 

47. Considering the above submissions, this Tribunal is respectfully requested to find that 

the acts of the President, are attributable to Respondent.  

1.2 Acts and omissions of NPCS are attributable to Respondent 

48. Claimant submits that Respondent is liable for the actions, omissions and statements of 

NPCS, and through its personnel materially breached the BIT and international law as 

the NPCS was acting as an agent of Respondent. Claimant contends that Respondent 

should be precluded from asserting otherwise, as it is contrary to the facts and 

international customary law.  

49. It the case law it was observed, that tribunals should firstly, consider the structure (of 

the ownership) of the entity, moreover the background of the entity’s creation and 

finally the functions vested on the entity should be considered.48 

50. According to the facts: Firstly, NPCS is a company wholly owned by Respondent.49 

Secondly, after the Explosion, Respondent introduced several changes to the oil 

industry, it adopted new Hydrocarbon Law on 10 August 2010 and incorporated NPCS 

as an agent on 30 August 2010.50  

51. According to the facts it is clear, that NPCS was incorporated by Respondent in order to 

transfer and authorize to control the Claimant’s oil wells, thus merely to expropriate 

Claimant’s investment.51 Therefore, adoption of the new Hydrocarbon law and 

incorporation of NPCS was Respondent’s deliberate strategy in the expropriatory and 
                                                
45 FDI Uncontested Facts, p. 20. 
46 FDI Uncontested Facts, p.19. 
47 Hober p. 555; Eureko B.V. v. Republic of Poland. 
48 Jeżewski p. 64. 
49 FDI Uncontested facts p.4, para.19.  
50 FDI Uncontested facts p.23, para.11. 
51 FDI Uncontested Facts, p.23. 
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discriminatory measures. Thirdly, Respondent authorized NPCS by law to secure 

control over the oil wells (the Claimant’s investment, thus expropriated Claimant’s 

premises).52  

52. It is submitted that the actions of the NPCS are attributable to Respondent by virtue of 

the Article 5 ILC (1.2.1.) and Article 8 ILC (1.2.2.), which are independent alternatives, 

thus this Tribunal should find only one to make Respondent responsible for the acts, 

omissions and statements of NPCS. 

1.2.1 Actions and omissions of NPCS are attributable to Respondent by virtue of Article 5 
ILC 

53. As a general rule, the conducts of private persons or entities are not attributable to the 

state.53 However, under certain circumstances, the conduct of the person or entity will 

be attributable to the state, when there is a specific ‘factual relationship’ between the 

state and that person or entity,54 as to the entities specific functions and formal 

relationship with the state,55 which applies to the present case. 

54. According to the Article 5 ILC, the state is liable for the acts and omissions of a person 

or entity that is not an organ of the state, provided that “the person or entity is acting in 

that capacity in the particular instance”.56  

55. The Article 5 ILC relates to the parastatal entities, such as “public corporations, 

semipublic entities, public agencies of various kinds” and even, in special cases, private 

companies, “provided that in each case the entity is empowered by the law of the State 

to exercise functions of a public character”,57 which by virtue of the State law are 

empowered to exercise elements of governmental authority.58  

56. In Maffezini,59 the tribunal rightly noted that the mere fact that SODIGA was a private 

corporation under Spanish law did not mean that it could not be considered a state organ 

                                                
52 FDI Uncontested Facts, p. 20; by virtue of the Executive Order No. 2010-1023, Section 2. 
53 Crawford p. 92. 
54 Id. Articles on Responsibility…, p. 47. 
55 Jeżewski, p.64. 
56 Article 5 ILC. 

57 ILC, Commentary p. 43. 
58 Id. Jeżewski p.373. 
59 Maffezini v Kingdom of Spain,59 (Jurisdiction), para. 78. 
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under international law. The tribunal considered the method of determination of control 

over a state-owned company. The two main criteria were instituted in order to 

establishing degree of control: structural and functional.  

57. Firstly, in Maffezini,60 the tribunal considered that when a company is wholly owned by 

the state, as in the case at hand, it gives rise to presumption that it is a state entity. The 

tribunal found the state owned company’s actions attributable to Spain. In the present 

case, Respondent not only fully owes the NPCS company, but also is the sole founder, 

thus exercises direct and full control over the NPCS, consequently, its acts should be 

attributable to Respondent. 

58. Secondly, the tribunal considered the functions that were vested upon the entity, the 

functions which can be only exercised by the state.61 It was submitted that states are 

responsible for their entities created in order to achieve public interest,62 and to avoid 

responsibility.63 Respondent incorporated and used the NPCS to achieve its alleged 

public interest by taking over the Claimant’s premises and at the same time to evade 

international responsibility for its wrongful, expropriatory acts. Respondent should be 

precluded from escaping its responsibility for wrongful acts or omissions by hiding 

behind the private corporate veil of the NPCS.64 

59. In Salini,65 the tribunal held Morocco responsible for the actions of the private entity, as 

it was exercising the functions of the public character. The NPCS management and 

operating teams were empowered by the Sylvanian law to exercise functions of a public 

character, as the NPCS’ personnel was sent by the Government of Sylvania to assist in 

the “response” to the alleged state of emergency.66 Respondent empowered NPCS by 

                                                
60 Maffezini v Kingdom of Spain,60 (Jurisdiction), para. 78. 
61 Id. 
62 Dolzer & Schreuer p. 198. 
63 Barcelona Traction, paras 56–58. 
64 Brownlie pp 135-137. 
65 Salini v. Morocco, Decision on Jurisdiction. 
66 FDI Uncontested facto p.20. 
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virtue of the new Hydrocarbon Law67 to take control over the oil wells, and transferred 

the wells to NPCS, thus to expropriate Claimant’s premises.68  

60. As a consequence, this Tribunal should find that NPCS acted as the Respondent’s agent 

whose acts and omissions are attributable to Respondent.  

61. Shall the Tribunal find that NPCS was not exercising functions of a public character and 

its actions are not attributable to Respondent, in the Noble Ventures, the tribunal held 

that the acts of the state-established agencies are attributable to the state, regardless of 

the nature of their acts.69 

1.2.2 NPCS was controlled by Respondent 

62. Shall the Tribunal find that the actions of NPCS are not attributable to Respondent by 

virtue of the Article 5 ILC, alternatively, Claimant submits that Respondent exercises 

control over NPCS, and by virtue of the Article 8 ILC, is responsible for the NPCS’s 

acts and omissions.  

63. In Nicaragua,70 the tribunal observed that it is a frequent phenomenon, that a state uses 

the private entity for its own purposes, and the tribunals should consider the factual 

relationship between the state and the particular conduct of the private entity.71 This 

view was considered in the Article 8 ILC. 

64. By the provisions of the Article 8 of ILC: 

“[t]he conduct of a person or group of persons shall be considered an act of a State 

under international law if the person or group of persons is in fact acting on the 

instructions of, or under the direction or control of, that State in carrying out the 

conduct.” 

65. in Salini,72 the tribunal found the Moroccan company to be under control of the state of 

Morocco, as it owned majority of the company’s shares. In the case at hand, the fact 
                                                
67 FDI Uncontested facto p.4, para.19. 
68 FDI Uncontested facto p. 20. By virtue of the Executive Order No. 2010-1023, Section 2. 

According to the international law,  only states can take over the private entities’ investment. 

Jeżewski, p. 58; FDI Uncontested facto p.5, para.23. 
69 Noble Ventures v. Romania. 
70 Nicaragua v United States of America, para.115. 
71 Even if the private entity is not, as to the principle, exercising the public functions. Jeżewski 

p.67.  
72 Salini v. Morocco, Decision on Jurisdiction. 
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that the NPCS if a company wholly owned by the Respondent gives a rise to 

presumption that it is a State entity. Respondent not only fully owes the NPCS 

company, but also the sole founder, thus exercises full control over the NPCS, 

consequently, its acts should be attributable to Respondent. 

66. In Wena Hotels,73 the tribunal held Egypt responsible for the expropriatory measures 

exercised by the private entity, which was wholly owned by Egypt stating that Egypt 

could exert effective control over the company. 74 

67. Taking into consideration the above submission, Claimant respectfully requests this 

Tribunal to find Respondent liable for all the wrongful actions, omissions and 

statements of NPCS and the President. The Tribunal is requested to find that those 

actions amount to the internationally wrongful act, breach of BIT and international law, 

for which Respondent is wholly liable and is obliged to repair the Claimant’s injury.75  

II RESPONDENT’S ACTIONS OR OMISSIONS AMOUNT TO EXPROPRIATION, 
A VIOLATION OF FAIR AND EQUITABLE TREATMENT, A BREACH OF 
CLAIMANT’S LEGITIMATE EXPECTATIONS, OR OTHERWISE VIOLATE 
GENERAL INTERNATIONAL LAW OR APPLICABLE TREATIES 

68. Claimant respectfully requests this Tribunal to find, that Respondent‘s actions or 

omissions amount to illegal expropriation (1), a violation of fair and equitable treatment 

furthermore, breach of Claimant’s legitimate expectations. (2). 

1 Respondent illegally expropriated Claimant’s investment 

69. This Tribunal is requested to find that Respondent is liable for illegal expropriation of 

Claimant’s investment. 

70. By virtue of the Article 4(1) of the BIT, Claimant’s investment was protected against 

expropriation:  

“The Investments to which this Agreement relates shall not be subject to any measure 

which might limit permanently or temporarily the Investor’s ownership, possession, 

control or enjoyment.”76 

                                                
73 Wena Hotels Ltd v Egypt, Award. 
74 Id. Wena Hotels Ltd v Egypt, Award, para. 99. 
75 Jeżewski p. 371. 
76 The BIT, Article 4(1). 
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71. Moreover, Article 4(2) of the BIT protects investment from either direct or indirect 

forms of expropriation. It states that the investment shall not be directly or indirectly 

“nationalized, expropriated, requisitioned or subjected to any measure having similar 

effect”, 77 thus Claimant was protected from all forms of expropriation.  

72. According to above, it is submitted that Claimant’s investment was expropriated on two 

grounds: Firstly, by authorizing the NPCS to secure control over the oil wells 

(transferring the oil wells) to NPCS (1.1.). Secondly, by suspending the Claimant’s 

License, therefore by expropriating its contractual rights (1.2.). Moreover, Claimant will 

demonstrate that the expropriatory measures were unlawful, since they did not meet 

criteria of legal expropriation (1.3.).  

1.1 Respondent expropriated Claimant’s premises 

73. It is submitted that Respondent expropriated Claimant’s investment by the actions and 

omissions of NPCS, which are attributed to Respondent.78 According to the facts, 

Respondent transferred the Claimant’s oil wells to NPCS,79 and authorized NPCS to 

take control over the wells.80 

74. In the doctrine and case law it was observed, that the state’s interference with the 

investment which results in expropriation arise when „the effective loss of management, 

use or control, or a significant depreciation of the value, of the assets of a foreign 

investor” occurs.81 

75. In Generation,82 the tribunal found that when there is persistent obstacle in the 

investor’s use, enjoyment or disposal of the investment it consequence constitutes 

expropriation. 

76. When Respondent transferred the oil wells to NPCS, it effectively made Claimant to 

lose its control over its propriety. Claimant was unable to use the oil wells, crucial tool 

to extract for the crude oil. Claimant’s business was depreciated as it was unable to 

enjoy its rights and manage its investment.   

                                                
77 The BIT, Article 4(2). 
78 See, Memorandum for Claimant p. 1.2. 
79 FDI Uncontested Facts, p. 5, para.25, and p.23, para.11. 
80 FDI Uncontested Facts, p. 20. By virtue of the Executive Order 2010-1023, Section 2. 
81 UNCTAD, p. 2. 
82 Generation v. Ukraine. 
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77. In Amco Asia, 83  the tribunal stated that “a case of expropriation exists not only when a 

state takes over private property but also when the expropriating state transfers 

ownership to another legal or natural person”.84 Moreover, actions may amounts to 

indirect expropriation even if the title of ownership is not affected. When “substantial 

deprivation” of property occurs, it constitutes indirect expropriation.85 In the case at 

hand, Respondent expropriated Claimant’s propriety as it transferred the oil wells to 

NPCS, thus making Claimant unable to enjoy its ownership over the well.  

78. In the case of Wena Hotels,86 there was situation similar into the present case; the 

tribunal held Egypt liable for expropriatory actions of the company (EHC) wholly 

owned by the Egyptian government. The tribunal stated:  

79. “Egypt deprived Wena of its “fundamental rights of ownership” by allowing EHC 

forcibly to seize the hotels, to possess them illegally for nearly a year […] [p]utting 

aside various other improper actions, allowing an entity (over which Egypt could exert 

effective control) to seize and […]  possess the hotels for nearly a year”. 87  

80. In the case at hand, Claimant was denied its fundamental right of ownership, as 

Respondent allowed NPCS to seize and posses the Claimant’s investment of oil wells, 

thus Claimant’s premises were expropriated.  

1.2 Respondent expropriated Claimant’s contractual rights 

81. Claimant submits that Respondent expropriated Claimants investment, by expropriating 

its contractual rights. By suspending the License for the crude oil exploration permits,88 

Respondent indirectly expropriated expropriating its  contractual rights.  

82. It is undisputed that a state may expropriate foreign investment not only by taking of a 

property directly but also in an indirect manner.89 Whether the expropriation includes 

indirect expropriation, depends primarily on the wording of the investment treaty.90 

According to the facts and provisions of the BIT, Claimants was protected against 
                                                
83 Amco Asia v. Indonesia. 
84 Amco Asia v. Indonesia, para.158. 
85 Reinisch p.156, Metalclad, para.103. 
86 Wena Hotels Ltd v Egypt. 
87 Wena Hotels v. Egypt, para. 99. 
88 FDI Uncontested Facts, p. 20. Executive Order 2010-1023, Section 1. 
89 Hoffmann p. 151. 
90 Feit p. 158. 
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indirect expropriation of investment,91 where the term investment includes also 

intangibles: “any rights of a financial nature accruing by law or by contract and any 

license”.92 Thus according to the BIT, it is clear that contractual rights can be the object 

of expropriation.93  

83. It was widely observed, that expropriation occurs when: “forcible taking by the 

Government of tangible or intangible property owned by private persons by means of 

administrative or legislative action”,94 and it may affect not only “tangible property but 

also a broad range of intangible assets of economic value to the investor, such as 

contractual rights.95 Also in the doctrine it was observed that contractual rights can be 

subject of expropriatory measures.96 

84. In the case at hand, Claimant’s investment, which also includes its contractual rights – 

the exploration License – was suspended, thus expropriated by means of legislative 

action – the President’s Procedural Order.97  

85. According to the doctrine and case law, when the investor loses its right to manage its 

investments, it constitutes substantial deprivation of property rights,98 where 

“substantial deprivation” of property rights constitutes an indirect expropriation.99 It 

was established in Starret Housing, that the expropriation occurs, when a state interferes 

the investment to such an extent, that it is rendered practically useless.100 

86. Respondent substantially deprived Claimant from its rights, by suspending its License to 

explore for the crude oil, subject right of the MLA.  Claimant lost its substantial right 

under the MLA, thus making the investment practically useless. 

87. In the international case law when regarding the indirect expropriation, the tribunals 

also took into consideration the length of the investment’s interference – the likelihood 

                                                
91 The BIT, Article 4(2). 
92 F-S BIT, Article 1. 
93 F-S BIT, Article 1; ECT, Article 1(6). 
94 TECMED, para.113. 
95 Feit p. 158. Also the ECT, Article 1(6). 
96 Jeżewski p.346, Reinisch II p.410. 
97 FDI Uncontested Facts, p.1, paras 3 and 4. P. 19 and p. 20. 
98 UNCTAD, p. 4. 
99 Metalclad Corporationv. United Mexican States,, para.103. 
100 Starrett v. Iran, para. 154. 
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of indirect expropriation increases respectively with the length of the investment’s 

interference.101 

88. In Azurix, it was observed that in determining the expropriation, the duration of the 

deprivation of rights was an important factor.102 In Wena Hotels,103 the tribunal held 

Egypt liable for expropriatory measures which lasted for “nearly a year”. 

89. In the case at hand, the Claimant’s License was given for a period of 5 years, which was 

suspended on 29 November 2010. By now, it has been already almost a year, when the 

License is suspended. Considering the duration of the License authorization, and the 

length of Claimant’s not-enjoyment of its License and contractual rights, the suspension 

affected (and still affects) substantially Claimants business and interests. Claimant is 

unable to enjoy its contractual rights to explore for the crude oil, therefore it is 

submitted that Claimant investment was indirectly expropriated. 

90. Taking into consideration the above submissions, Claimant contends that transfer of the 

wells to NPCS, and suspension of the License amount to direct and indirect 

expropriation. 

1.3 Respondent illegally expropriated Claimant’s investment 

91. This Tribunal is requested to find that Respondent illegally expropriated Claimant’s 

investment. Claimant submits, that the expropriation of Claimant’s premises was 

unlawful, since it did not meet the criteria of legal expropriation.  

By virtue of  Article 4 of the BIT, the investments shall not be expropriated, 

“[…]except for public purposes, or national interest, against immediate full and 

effective compensation, and on condition that these measures are taken on a non-

discriminatory basis and in conformity with all legal provisions and procedures.”104  

92. The protection of private property is regarded as a traditional part of international law, 

for the most part regarding the laws on the treatment of aliens.105  

93. Claimant will demonstrate that Respondent has failed to fulfill the requirements of legal 

expropriation, as the taking of the Claimant’s premises was not for a public purpose and 

was discriminatory (1.3.1.). Furthermore, even if the expropriation is lawful, 
                                                
101 CME v. Czech Republic, para. 609; Metalclad v. Mexico, para. 107. 
102 Azurix v. Argentina, Award, para. 285. 
103 Wena Hotels Ltd v Egypt. 
104 F-S BIT, Article 4(2). 
105 Reinisch  .173. 
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Respondent failed to fulfill the duty of prompt, full and effective compensation 

provided by the BIT (1.3.2.). 

1.3.1 Expropriation was not executed for a public purpose and was discriminatory 

94. Under the BIT  and international customary law, the expropriation in order to be legal, 

has to meet the public purpose requirement, and shall not be discriminatory.106 Claimant 

contends that Respondent has failed to fulfill the above requirement, however it was 

held, that the burden of proof of  the “genuine interest of the public”  lies in the 

expropriating state.107 

95. There is a general agreement that “a taking which lacks of a public purpose and a 

discriminatory taking are illegal in international law”.108  

96. It is submitted that Respondent cannot be free to judge which expropriatory actions  are 

made for public purpose, as the public purpose requirement is not completely self-

judging.109  

97. With respect to discrimination it has been found that, “[…] discriminatory taking is one 

that singles out a particular person or group of people without a reasonable basis”110 

98. According to the facts, after the explosion occurred, Claimant took all the necessary 

measures to stop the oil leak from the damaged wells, as Claimant independently 

mobilized an emergency response team to work on plugging the wells and to address 

environmental damage.111 Moreover, when the leak occurred, the damaged wells were 

sealed by the Claimant, with the help of the government and NPCS long before the 

expropriatory measures occurred.112 Respondent failed to present that the transfer of the 

oil well to NPCS was the action solely made for the public purpose, as at the time of 

transfer of the wells, the state of emergency already passed as the plugging and sealing 

of the wells took place long before the transfer of the wells to NPCS. Moreover, when 

NPCS took over the oil wells, the Claimant’s personnel was not given a choice to 

                                                
106 Malenczuk p.235. 
107 Hoffmann p.185. 
108 Sornarajah p.149. 
109 ADC v. Hungry, para.432. 
110 Reinisch, p.186. 
111 Clarification nr. 50. 
112 Clarification, nr. 49.  
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surrender the premises.113 Furthermore, even if in the state of emergency  was the only 

measure, Claimant cannot understand why the NPCS (allegedly separate private entity) 

was authorized by Respondent to “assist in the Government’s response to the 

Emergency”114, and why Claimant was not, as from the facts it is clear that previously 

both NPCS and Claimant were plugging the wells. Claimant had ‘superior right’ over 

the NPCS to be asked for such assistance, as Claimant was the investor and the owner 

of the wells. Claimant submits that in the above situation was treated in a discriminatory 

manner.  In SD Meyers, it was held that for the different, discriminatory treatment to be 

found, while addressing the like circumstances one “must take into account 

circumstances that would justify governmental regulations that treat differently in order 

to protect the public interest.”115 Respondent treated differently NPCS and Claimant, as 

the NPCS was given a chance to assist Respondent in the remedial works, after the state 

of emergency was applied. 

99. Respondents expropriatory measures were discriminatory, Claimant has not been 

proposed compensation. Similarly, in LETCO,116 the state unilaterally revoked the 

concession for the exploration of timber reserves in Liberia. The tribunal found that the 

revocation of concession “[…] was not bona fide public purpose, was discriminatory 

and was not accompanied by an offer of appropriate compensation”.117 The 

expropriatory measures, even if found to be justified with public purpose were still 

unlawful: in Simens, the tribunal did not make any final determination with respect to 

the public purpose requirement, however, it held that the lack of compensation had 

rendered the expropriation unlawful “in any case”.118 

100. According to the above, shall the Tribunal disagree with Claimant’s arguments and shall 

find that Respondent’s actions were not discriminatory or that they were taken for a 

public purpose, Claimant submits that still the expropriation is illegal since Respondent 

failed to meet the duty of full and effective compensation.  

                                                
113 Clarification nr. 32. 
114 FDI Uncontested Facts, p. 19. 
115 SDMeyers, para. 180. 
116 Liberian Eastern Timber Corporation (LETCO) v Republic of Liberia. 
117 Id. LETCO 
118 Simens A.G. v Argentina, Reinisch, p.186. 
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1.3.2 Expropriation was not executed in accordance with due process of law and on the 
payment of compensation 

101. Claimant submits that even if the expropriation was made for a public purpose, or even 

if it was not discriminatory, it still was unlawful, as the requirement of due process of 

law and full and effective compensation, were not fulfilled. 

102. Article 4 of the BIT contains fairly clear rules on the legality requirements for 

expropriation, which reflects the Hull’s standard on compensation:119 when the 

expropriation is to occur, “immediate full and effective compensation,”120 shall be paid 

“(…) immediately prior to the time at which the decision to nationalize or expropriate is 

announced or made public”.121  

103. In ADC,122 it was stated that the due process prerequisites are met when: 

“a requirement to provide for a possibility to have the expropriation and, in particular, 

the determination of the amount of compensation reviewed before an independent 

body”.123  

104. Moreover, it was held : 

“some basic legal mechanism, such as reasonable advance notice, a fair hearing and an 

unbiased and impartial adjudicator to assess the actions in dispute are expected to be 

readily available and accessible to the investor to make such legal procedure 

meaningful”.124 

105. In de Sabla case,125 it was held that “acts of government in depriving an alien of his 

property without compensation impose international responsibility”. 126  

106. Furthermore, according to paragraph 4 of the UNGA,127 in event of expropriation“(…), 

the owner shall be paid appropriate compensation, in accordance with the rules in 

                                                
119 Jeżewski p.362. 
120 F-S BIT, Article 4(2). 
121 F-S BIT, Article 4(3). 
122 ADC v Hungary. 
123 UNCTAD, n. 1,31; Reinisch  p. 191. 
124 ADC v Hungary, para. 435. 
125 De Sabla Claim (US v Panama). 
126 De Sabla Claim (US v Panama), Award, 29 June 1933, 6 UNRIAA 358, 366. 
127 United Nations General Assembly General Assembly resolution 1803 (XVII) of 14 

December 1962, "Permanent sovereignty over natural resources". 
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force in the State taking such measures in the exercise of its sovereignty and in 

accordance with international law”. Similarly, according to Article 2(2) of the 1974 

Charter of Economic Rights and Duties of States, in event of expropriatory actions  

“(…) compensation should be paid by the State adopting such measures (…)”.  

107. Firstly, Respondent expropriated Claimant’s investment and failed to meet the 

requirement of due process, as the expropriation was decided under the Executive 

Order, signed on 29 November 2010,128 thus at the same day when the management and 

operating teams of NPCS took over the Claimant’s investment.129 Secondly, Claimant 

was denied due process of law, as it was not given a reasonable advanced notice of the 

expropriatory measures, but issued an Executive Order and made it effective at the same 

day. Thirdly, Respondent failed to fulfill its compensation obligation as it paid neither 

full and effective compensation nor prior to the time at which the decision to 

expropriate was made public 

108. If Respondent argues that is not obliged to pay compensation, because of the alleged 

public or environmental purpose, it is still obliged to pay compensation under the 

international law. In the Santa Elena award:130 

“expropriatory environmental measures – no matter how laudable and beneficial to 

society as a whole – are, in this respect, similar to any other expropriatory measures 

that a state may take in order to implement its policies where property is expropriated, 

even for environmental purposes – whether domestic or international – the state’s 

obligation to pay compensation remains.” 

109. Taking into consideration all the above submissions, Claimant respectfully requests this 

Tribunal to find, that Respondent‘s actions or omissions amount to illegal expropriation. 

2 Respondent’s actions or omissions amount to violation of FET 

110. Claimant submits that Respondent has failed to fulfill its duties towards Claimant as it 

breached the BIT provisions, by failing to comply with fair and equitable treatment 

standard, (hereinafter ‘FET’).  

111. By virtue of the Art 2(2) of the BIT, “The Contracting Parties shall at all times ensure 

[…] fair and equitable treatment and full protection and security, of the Investments of 

                                                
128 FDI Uncontested Facts, p.20. 
129 FDI Uncontested Facts, p.5, para.23. 
130 Compania del Desarollo de Santa Elena, S.A. v Republic of Costa Rica. 
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Investors of the other Contracting Party”.131 Moreover, “[…] shall in no way be subject 

to unjustified or discriminatory measures.”132 

112. The FET standard is found to be one of the most important standard protection in the 

foreign direct investment law.133  In the doctrine it was emphasized, that FET standard 

should be treated autonomously, as an independent, self-contained standard which 

should be interpreted in accordance with the rules of the treaties. 134 

113. In the international customary law it was observed that FET standard contain wide 

range of elements, and as it will be demonstrated, breach of each constitutes breach 

under the FET. 135 

114. The mere fact that Respondent expropriated Claimant’s investment amounts to breach 

of FET.136 However, Claimant will demonstrate that Respondent has failed to comply 

with the FET standard requirements,  by subverting its legitimate expectations as it 

breached the MLA and the BIT (2.1.). Moreover, Claimant will present that Respondent 

acted arbitrary and discriminatory (2.2.). Furthermore, Respondent breached its duty of 

stability and transparency (2.3.), and denied justice and duty of due process (2.4.). Last 

but not least,  Respondent failed to promote full protection and security (2.5.). 

2.1 Breach of the Agreement subverted Claimant’s legitimate expectations 

115. Claimant submits that Respondent, by breach of the MLA violated FET and subverted 

Claimant’s legitimate expectations. It was observed in the doctrine, that one aspect of 

the FET an legitimate expectations principle is the obligation to comply with the 

contractual obligations.137 Non-observance of contractual obligations amounts to 

violation of FET and legitimate expectations of foreign investors.138 The state’s 

contractual breach constitutes a breach under international law, when that state, for 

instance, fails to observe contractual obligation entered into by that state (by virtue of 

the umbrella clause).  
                                                
131 F-S BIT, Article 2(2), FDI Uncontested Facts, p.12. 
132 F-S BIT, Article 2(3). 
133 Tudor,] p.250. 
134 Jeżewski p. 245.  
135 Palma v Bulgaria, para.109. 
136 Jeżewski pp 266-267. 
137 Dolzer & Schreuer, supra note 32, at 140-41. 
138 Feit p.156. 
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116. Claimant contends, that there was a breach of the contract, by means of Respondent’s 

sovereign power (Executive Order issued by the President). Breach of the Clause 18 and 

22 of the MLA was at the same time breach of the Article 10 of the BIT,  thus 

Respondent is liable for internationally wrongful act and beach of the international law. 

117. A contractual breach, that amounts to violation the international obligation, may also 

amount to an expropriation, by virtue of umbrella clause, in which case compensation is 

owed.139  

118. In the case at hand the BIT contains umbrella clause, by virtue of which the parties are 

obliged to “[…] constantly guarantee the observance of any obligation it has assumed 

[…]”, thus to observe their commitments.140 

119. Claimant submits that Respondent breached Clause 18 of the MLA which states: 

“The Republic of Sylvania undertakes to take all the necessary measures to ensure that 

[Claimant] enjoys all the rights conferred upon it by this Agreement. […].” Clause 22 

provides “This Agreement shall have the force of law.” 

120. Respondent failed to observe its MLA commitments protected by the BIT, thus against 

the international principle of  pacta sunt servanda.  

121. Claimant while entering into the MLA with Respondent, had legitimate expectations 

that Respondent will fulfill its duties arising from the MLA, as it had the “force of 

law”.141 Respondent breached the contractual obligations, by suspending the exploration 

License, making Claimant unable to enjoy is contractual rights. By virtue of the 

Executive Order issued by the President, thus by virtue of the Respondent’s authority 

(or sovereign authority) it failed to protect Claimant’s investment, as it did not ensure 

that Claimant possesses its contractual right arising from the Clause 18 of the MLA. 

122. In Impregilo,142 the tribunal explained under which circumstances a breach of contract 

amounts to a breach of international obligation, declaring that the breach of the fair and 

equitable treatment provision required the use of sovereign authority. The tribunal 

stated: 

“[i]n order that the alleged breach of contract may constitute a violation of the BIT, it 

must be the result of behavior going beyond that which an ordinary contracting party 

                                                
139 Feit p.156. 
140 The BIT, Article 10. 
141 MLA, Clause 22, FDI Uncontested Facts, pp 1-2. 
142 Impregilo S.p.A. v. Islamic Republic of Pakistan, Decision on Jurisdiction. 
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could adopt. Only the State in the exercise of its sovereign authority (“puissance 

publique”), and not as a contracting party, may breach the obligations assumed under 

the BIT.”143 

123. Respondent suspended the License by virtue of Executive Order, issued by the 

President, thus exercising the sovereign authority. This conduct constituted breach of 

the Clause 18 of the MLA. 

124. Taking into consideration all the above submissions, Claimant submits that Respondent 

breached the MLA, the Bit and international law, thus violated the FET standards and 

Claimants legitimate expectations. 

2.2 Respondent acted arbitrary and discriminatory 

125. Claimant was protected under the BIT that it “[…] shall in no way be subject to 

unjustified or discriminatory measures”,144 which provides is regarded as elements of 

the fair and equitable treatment standard:145 “[…] any measure that might involve 

arbitrariness or discrimination is in itself contrary to the fair and equitable 

treatment”.146  

126. In the Waste Management, the tribunal concluded that the fair and equitable treatment is 

breached if: „[t]he conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is 

discriminatory and exposes the claimant to sectional or racial prejudice, or involves a 

lack of due process leading to an outcome which offends judicial propriety”.147 

127. In Eureko, tribunal found violation of fair and equitable treatment where Poland acted 

for “[p]urely arbitrary reasons linked to the interplay of Polish politics and 

nationalistic reasons of a discriminatory character”.148 

128. It is submitted that Respondent acted discriminatory and arbitrary, when it established 

retrospective law which applied into the present case not in favor of Claimant, but with 

the sole purpose against Claimant’s interest, thus in a bad faith.  
                                                
143 Id. para.266. Similarly in Consortium R.F.C.C. v. Kingdom of Morocco, Award of the 

Tribunal. 
144 F-S BIT, Article 2(3). 
145 Yannaca-Small, p.120;. 
146 CMS v Argentina. 
147 Waste Management Inc. v. United Mexican States, para. 98. 
148 Partial Award and Dissenting Opinion, Ad hoc—UNCITRAL Arbitration Rules, IIC 98 

(2005) signed 19 August 2005. 
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129. In the case law the idea of arbitrary conduct is regarded as “a willful disregard of due 

process of law, an act which shocks, or at least surprises, a sense of juridical 

propriety.”149 

130. Respondent acted discriminatory by its non stable and non transparent law. 

Respondent’s decision to amend and apply retrospectively the new law into the present 

case was a shock and  surprise, which was not expected by Claimant. The OPA 

amendments broadened the scope of damages, and after the amendment Claimant was 

given strikingly short period of 60 days to comply with those new amended terms, and 

to pay the loaded amount of SD 150,000,000.150 Moreover, the new amended OPA 

extended the duties and liabilities, which Claimant was not expected when entered into 

the MLA. 

131. Claimant submits that Respondent made amendments to the OPA with the retrospective 

effect purely to harm the Claimant’s interest, therefore, Respondent acted arbitrary and 

discriminatory, against good faith. 

132. Additionally, the adoption of new Hydrocarbon law, which introduced several changes 

to the Sylvanian oil industry,151 allowed the President to apply the state of emergency 

and to suspend the Claimant’s License, which was also a discriminatory and arbitrary 

measure.152 

133. Moreover, it has to be noted that when Claimant’s personnel was not given a choice to 

surrender the oil wells when the NPCS took over the oil wells.153 

2.3 Respondent breached its duty of transparency and stability 

134. The principle of transparency and stability  is an element of fair and equitable treatment 

and it was observed, that it is also a component of investor’s legitimate expectations.154 

The principle of transparency, clarity and stability are regarded as a “governmental 

promise upon which the investor relies for his investment”.155 

                                                
149 ELSI case, para.128. 
150 FDI Uncontested Facts, p.4. 
151 FDI Uncontested Facts, p.4. 
152 FDI Uncontested Facts, p. 19 and p. 20. 
153 Clarification nr. 32. 
154 Metalcad v Mexico; Myers v Canada. 
155 Yannaca-Small p.122. 
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135. When Claimant entered into the Agreement with Respondent, it relied the Agreement 

will be governed by the stable, internal law in Sylvania, which later however, changed 

considerably. The Hydrocarbon Law and the OPA created the possibility to declare a 

state of emergency, by virtue of which the President was authorized to suspend the 

Claimant’s License.156 

136. The OPA, through its new legislation, inter alia eliminated limitations on liability for 

damages caused by the oil spill, broadened the scope of damages, increased safety 

obligations.157As the OPA’s amendments in December 2009 were made effective 

retroactively to June 2009, thus to the explosion actions, it is clear, that the amendments 

were made simply to legally injure Claimant.  

137. It was held in LG&E:158   “the stability of the legal and business framework is an 

essential element on the standard of what is fair and equitable treatment”.159 

138. In Sempra,160 it was held: 

“what counts is that in the end the stability of the law and the observance of legal 

obligations are assured, thereby safeguarding the very object and purpose of the 

protection sought by the treaty.”161 

139. In Tecmed,162 the tribunal held that investor relies on consistency of the State's 

conducts, therefore expects it to act:  

„[f]ree from ambiguity and totally transparently in its relations with the foreign 

investor, so that it may know beforehand any and all rules and regulations that will 

govern its investments, as well as the goals of the relevant policies and administrative 

practices or directives, to be able to plan its investment and comply with such 

regulations.”163 

                                                
156 FDI Uncontested Facts, pp 19-20. 
157 FDI Uncontested Facts, p. 23. 
158 LG&E International, Inc. v. Argentine Republic. 
159 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. v. Argentine 

Republic. 
160 Sempra Energy v. Argentina. 
161 Sempra Energy v. Argentina, Decision on Jurisdiction, par. 300. 
162 Tecmed v United Mexican States. 
163 Id. para. 154. 
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140. In Metalclad, the concept of “transparency” was defined as the idea that “[…] all 

relevant legal requirements for the purpose of investing should be capable of being 

readily known to all investors.”164 Moreover the same tribunal stated: 

“The foreign investor expects the host State to act in a consistent manner, free from 

ambiguity and totally transparent in its relations with the foreign investor, so that it 

may know beforehand any and all rules and regulations that will govern its investment, 

as well as the goals of the relevan policies and administrative practices or directives, to 

be able to plan its investment and comply with such regulations.”.165 

141. In Enron,166 the tribunal  stated that “stable framework for the investment” was a key 

element of fair and equitable treatment. 

142. It is submitted that Respondent, as the host state, should have provided with legal order 

which was predictable, with transparent, stable rules and regulations. Respondent 

should have promoted legal security Claimant and follow consistent application of its  

regulations. It is of great necessity for investors, that the legal order is stable and 

predictable, in order to plan their investment according to legal framework of the host 

country.167 

143. It is submitted that Respondent acted in the number of situations contrary to the above 

standards of transparency and stability. Firstly, by the amended of Oil Pollution Act 

(OPA), which was the retrospective law168 (2.3.1.). Secondly, on 10 August 2010, when 

Respondent adopted a new Hydrocarbon Law, which introduced several changes  to the 

Sylvanian oil industry. It is submitted that Respondent should be precluded from relying 

on its nontransparent laws, thus newly adopted and amended Hydrocarbon Law and 

retroactively amended OPA. 

2.3.1 Respondent cannot rely on the retrospective domestic law 

144. On 10 December 2009, 6 months after the Explosion occurred,169 Respondent amended 

OPA, by decision of which the scope of ‘damages’ were broadened,170 eliminated 
                                                
164 Metalclad v Mexico, par. 76. 
165 Id. Tecmed v Mexico, para. 154. 
166 Enron Corporation and Ponderosa Assets LP v. Argentine Republic. 
167 Yannaca-Small p.123. 
168 FDI Uncontested Facts, p. 3 and p. 4. 
169 On 9 June 2009, FDI Uncontested Facts, p. 2. 
170 FDI Uncontested Facts, p. 3 and p. 4. 
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limitations on liability.171 The OPA  was to apply retrospectively to any claim arising 

from an event occurring before the date of that enactment, and made effective from 1st 

June 2009, therefore making it, allegedly, applicable to the case at hand.  

145. According to the international doctrine on retrospective laws, there are number of 

arguments against retroactive legislation. It was observed that firstly,  the retrospective 

laws are not laws at all; secondly, the retrospective laws are undemocratic; thirdly, 

retrospective laws violate human rights, and finally, retrospective laws violate the Rule 

of Law by “undetermining the capacity of the law to provide guidance and form the 

basis of reasonable expectations.”172 

146. It must be emphasized it is “unjust to disrupt the expectations which people have formed 

on the basis of existing law”.173 Moreover, “A retrospective enactment does not fall 

within any accepted definition of ‘law’, whether in antiquity or in modern times”174                                

147. It was observed that, 

148. “[r]etrospective lawmaking violates what is often called the rule of law, namely, an 

entitlement of person to guide their behavior by impartial rules that are publicly fixed in 

advance. This violation undermines human autonomy by hindering the ability of 

persons to form plans and carry the out with due regard for the rights of others”.175 

149. In addition, “the state should give as clear an indication in advance of the way that 

officials will use their power”176 

150. By virtue of the retroactive OPA, the President was empowered to issue the Executive 

Order, and announce State of Emergency and to suspend the Claimant’s License by 

virtue of the laws vested on the President AFTER the explosion occurred. The 

retrospective OPA’s legislation, and new Hydrocarbon Law, were unknown to Claimant 

before entering into the MLA. Therefore, when Claimant was establishing its business 

in Sylvania it was not aware of the President’s potential competence of suspending ones 

Licenses. According to above, Respondent failed to act in accordance with duty of 

                                                
171 Id. P. 23. 
172 Sampford p. 65. 
173 Id, o.65. 
174 Walker. 
175 Munzer. 
176 Sampford p.101. 
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transparency, breaching the internationally well known legal principle of lex reto non 

agit , which is unfair and undemocratic.177 

151. Respondent failed to protect Claimants legitimate expectations of transparent and stable 

laws under which its investment and the MLA agreement were made. Claimant had 

right to rely on Respondent’s stable laws, as the reliance helps to achieve the purpose of 

the law, which is a “guiding behavior” in indicating how state’s power will be used. By 

application of retrospective laws – the new rules, submerged the Claimant’s ability to 

influence its behavior accordingly to the law (unknown law), as there was “no general 

reliance on the law that [was] applied being the law that was discoverable at the time 

[the Claimant’s] actions were chosen”.178  

152. Shall Respondent argue that the amended OPA was the better legislation, in any event, 

“the cost of retrospectively applying a new rule will outweigh the benefits of the 

broader distribution of legal improvements”,179 as Claimant reasonably relied on the 

old rules of the OPA.  

153. It is Claimant’s submission that Respondent acted in a bad faith when amending the 

new law and rendering it to have retroactive effect.  

154. Shall the Respondent argue that the new legislation was more efficient, still, it is against 

the certainty of laws and protection duties toward the investor. It is argued that 

retrospective application of new laws causes uncertainty, as it fails to protect reliance on 

old laws, and is said to  create “disincentives to investment”.180 

155. According to the above submissions, Claimant submits that Respondent should be 

precluded from relying on its retroactive and new domestic law. 

2.4 Respondent has failed to promote full protection and security 

156. Claimant submits that Respondent has failed to promote full protection and security of 

the Claimant’s investment and legal rights. 

                                                
177 Stampford p. 247. 
178 Stampford p.234. 
179 Stampford p.234. 
180 L. Kaplow, An Economic Analysis of Legal Transitions” (1985-86), Harvard Law review 

509 at 527. Cited in Sapmford, p.236. 
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157. Respondent may argue that the fair and equitable standard absorbed the full protection 

and security, however as it was held in in Azurix award,181 those two standards are 

considered as two separate. The wording of the BIT supports  the above submission. 

158. By virtue of the Art 2(2) of the BIT, the state “shall at all times ensure treatment in 

accordance with customary international law, including (…) full protection and 

security, of the Investments of Investors (…)”.182 

159. In Occidental,183 the tribunal observed that the treatment which is not fair and equitable 

automatically entails an absence of full protection and security. Similar decision was 

held in Wena,184 where the tribunal noticed that two standards are closely interrelated, 

and obligation of full protection and security was breached as the investment was 

subject to unfair and inequitable treatment.185 

160. In PSEG,186 it was held that the standard of full protection and security applies also to 

legal security. 

161. In Azurix,187  the tribunal found that the standard of full protection and security standard 

may be breached even if there was not physical violence or damage occurred, and 

covers the obligation to create a secure investment environment. 

162. It was held in Occidental,188 that “alteration of the legal and business environment in 

which the investment was made is a violation of the protection standards, as both fair 

and equitable treatment and full protection and security require that State provides 

stability and predictability”.189  

163. Claimant submits that Respondent failed to promote full protection and security of the 

Claimant’s investment as it authorized NPCS to take control over the Claimant’s oil 

wells, thus its premises and investment. Moreover, by virtue of suspending the License 

                                                
181 Azurix Corp. v. Argentine Republic. 
182 BIT, Article 2(2), FDI Uncontested Facts, p.12. 
183 Occidental Exploration and Production Company v. The Republic of Ecuador. 
184 Wena Hotels Wena Hotels Ltd v Egypt. 
185 Yannaca-Small p. 118. 
186 PSEG Global, Inc., The North American Coal Corporation and Konya Ingin Electrik Uretim 

ve Ticaret Limited Sirketi v. Turkey. 
187 Azurix Corp. v. Argentine Republic. 
188 Occidental Exploration and Production Company v. The Republic of Ecuador. 
189 Cordero Moss, p. 147.  Id. Occidental v Ecuador, para. 183. 
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respondent expropriated Claimant’s contractual rights, thus did not undertake to take all 

the necessary measures to ensure that Claimant enjoys all the rights conferred upon it by 

the MLA.  

164. In the CME award,190 it was affirmed that state is under the obligation to guarantee that 

protection and security of the investment is not withdrawn by neither any amendments 

of its laws, nor by actions of its administrative bodies.191 According to the facts, 

Respondent failed to guarantee protection and security to Claimant, as it amended new 

laws (OPA and new Hydrocarbon law) by virtue of which it was possible  to take the 

legal action, and to apply the state of emergency by the President’s decision to suspend 

the Claimant’s License.192 

165. To conclude, Claimant submits that Respondent failed to promote full protection and 

security to Claimant. 

166. Taking into consideration all the above, previous submissions, Claimant respectfully 

requests this Tribunal to find, that Respondent failed to comply with the FET standards, 

by subverting Claimant’s legitimate expectations, moreover, by acting arbitrary and 

discriminatory. Furthermore, Respondent breached its duty of stability and transparency 

of the laws, and denied justice and duty of due process. Last but not least,  Respondent 

failed to promote full protection and security . 

III RESPONDENT’S WRONGFUL ACTIONS ARE NOT PRECLUDED BY 
ARTICLE 9 OF THE BIT 

167. Claimant submits that Respondent should be precluded from justifying it wrongful 

actions by Article 9 of the BIT and alleged essential security grounds. Claimant 

contends that at the time when expropriatory measures were applied, there was no grave 

and imminent peril which could excuse the state of necessity or the wrongful actions 

committed by Respondent. Moreover, Respondent could have applied other means to 

act in response to the effects of explosion but not to expropriate Claimants investment 

or to violate its legitimate expectations and FET standards.   

                                                
190 CME Czech Republic B.V. v. Czech Republic. 
191 CME Czech Republic B.V. v. Czech Republic para. 613. 
192 FDI Uncontested Facts, p. 19 and p.20. 
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1 Respondent’s wrongful actions are not excused  

168. According to the international customary law, a state, in certain, very limited conditions, 

may support the view that necessity constitutes conditions which preclude wrongfulness 

of acts contrary to a broad range of obligations.193 

169. According to the Article 9 of the BIT: 

“Nothing in this Treaty shall be construed to: (...) 2. to preclude a Party from applying 

measures that it considers necessary (...) for the protection of its own essential security 

interest.” 

170. It is submitted that according to international customary law and Article 25(1a) ILC, 

necessity might be invoked if a state can establish that violation of its treaty obligations 

„is the only way for State to safeguard an essential interest against a grave and 

imminent peril.‟  

171. Claimant submits that Respondent is not entitled to self-judge the state of necessity and 

to apply the measures against its obligations under the justification of its essential 

security protection. In the Gabˇcíkovo-Nagymaros Project case, the Court noted that the 

invoking State could not be the sole judge to apply the necessity justification.194  

172. Moreover it was observed, that the state cannot prejudge circumstances and the extent to 

which a given interest is “essential”.195 Whatever the interest may be, the wrongful 

actions will only be justified on the condition that there is a threat of grave and 

imminent peril. Otherwise, the conditions of necessity are not satisfied. It was stated, 

that  the peril has to be objectively established and not merely apprehended as 

possible.196 

173. It is submitted that if Respondent wants to rely on its essential security grounds as 

defense, in order to justify its wrongful acts and breach of its international legal 

obligations, it must: firstly, prove that there was an essential security interest that it tried 

to protect from grave and imminent peril (1.1.). Moreover, that Respondents actions 

were taken as the only possible, necessary, measures to protect this interest (1.2.). 

                                                
193 ILC, Commentary, p.83. 
194 Gabˇcíkovo-Nagymaros Project, p. 42,para. 54, ILC Commentary, p.83. 
195 ILC Commentary, p.83. 
196 Id. ILC Commentary, p.83. 
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1.1 Respondent’s expropriatory actions are not justified as there was no grave and 
imminent peril 

174. The ICJ in Gabcikovo-Nagymaros found, that the  „peril had to be established 

objectively” and that it had to be both “grave” and “imminent‟.197 Moreover, it stated: 

“the state of necessity can only be invoked under certain strictly defined conditions 

which must be cumulatively satisfied; and the State concerned is not the sole judge of 

whether those conditions have been met (…) the act being challenged must have been 

the “only means” of safeguarding that interest; that act must not have “seriously 

impair[ed] an essential interest” of the State towards which the obligation existed”. 

175. Similarly in LG&E,198 the tribunal noted that the danger must be “extremely grave” and 

“imminent” in the sense that it will soon occur, (“the danger must be established 

objectively and not only deemed possible. It must be imminent in the sense that it will 

soon occur.” )199 

176. Claimant submits that in the present case Respondent should be precluded from 

justifying its wrongful actions with the alleged grounds of its essential security 

protection. It is submitted that measures taken by Respondent were not justified by the 

grave and imminent peril, as at the time when Respondent applied the expropriatory 

measures toward Claimant’s investment, there was no grave forthcoming hazard. 

According to the facts, the explosion occurred on 9 June 2009 and expropriation of 

Claimant’s premises, as alleged ‘response to emergency’, over a year later, on 29 

November 2010.200 Therefore, there was no ‘grave and imminent peril”, as the 

expropriatory measures took place long after the explosion occurred.  

177. The presented inconsistency between the time of Respondent’s expropriatory measures 

and the grounds for its justification should lead the Tribunal to the conclusion that the 

there was no real threat and necessity that would arise to grave and imminent peril.  

178. According to Respondent, such measures were justified on security grounds however, 

according to the facts, the damaged wells were sealed by a combined team of 

government and private contractors, including experts from  Claimant’s experts and 

NPCS long before [emphasize added] the government officially transferred 

                                                
197 Gabˇcíkovo-Nagymaros Project, pp. 40–41, paras 51–52. ILC, Commentary, p.82. 
198 LG&E v. Argentina. 
199 LG&E v. Argentina, para. 257. 
200 FDI Uncontested Facts, p.2 and p. 5. 
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management of the wells to NPCS on 24 November 2010. Thus Claimant reacted 

immediately after the catastrophe occurred. All that remained, was the cleanup and 

remedial works, therefore, there was no state of emergency that would have  amount to 

either to grave or imminent peril as it was long after the explosion, there was no threat 

of future, near accident. 

179. If Respondent argues that it expropriated Claimant to remedy the danger, why did it tool 

those actions  over a year after the explosion occurred, thus why did it allow for the 

alleged ‘state of necessity’ to await so long to be applied. 

180. The facts presented above indicate that there was neither “serious” nor “imminent” 

peril, and in particular, no “objectively established” threat to Respondents essential 

security. 

1.2 There were other solutions for Respondent to protect its interest 

181. However, with respect to the above submissions, Claimant is in the position to 

understand that in the present case the appalling accident occurred, and there had to be 

taken some actions in response to the situation. However, it does not give a reasonable 

defense for Respondent to justify its unnecessary and wrongful actions taken too late to 

be justifiable as ‘and action in a state of emergency’.  

182. The expropriatory measures applied by Respondent amount to a breach of its 

international obligations towards Claimant, as there was no grave and imminent peril, 

thus no reasonably justified reasons for applying necessity as the alleged essential 

security. It is submitted that Respondent had other means to protect its essential security 

rather that to the expropriatory and discriminatory measures that it applied as allegedly 

to secure its essential security. 

183. According to the international customary law, in order to invoke the necessity as a 

essential security ground, the state must have no means to safeguard its essential interest 

other than breaching its international legal obligation.201 According to the doctrine and 

case law, state cannot rely on essential security when breaching the international 

obligation, when “there existed other, (legally permissible), available measures, even if 

less convention or more expensive”.202  

                                                
201 Jeżewski p.401. 
202 Id. Jeżewski p. 401; Crawford p. 184.  
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184. Firstly, where the Respondent to allege, that its expropriatory actions were justified by 

the Claimant’s alleged failure to comply with the safety obligations under the MLA or 

to appropriately react into the catastrophe, all are based solely on Respondent's own 

submissions.203 According to the facts, there are no definite conclusions on the causes 

of the explosion,204 thus as the causes of explosion are unknown, and there are not facts 

supporting the arguments that allegedly Claimant did not fulfill its safety obligations 

under the MLA, Therefore, Respondent cannot reasonably justify the suspension of the 

License as the alleged  protection of its essential security.  

185. However, what it is known from the facts, is that Claimant took the necessary feasibility 

conducts before the exploration for the crude oil started, and the Sylvanian Government 

received the ‘environmental impact’ reports,205 thus it gives rise to postulation that 

Claimant also complied with all the necessity safety obligations. 

186. According to the facts, after the explosion occurred, Claimant took all the necessary 

measures to stop the oil leak from the damaged wells, as Claimant independently 

mobilized an emergency response team to work on plugging the wells and to address 

environmental damage.206Moreover, when the leak occurred, the damaged wells were 

sealed by the Claimant, with the help of the government and NPCS long before the 

expropriatory measures occurred.207 Furthermore, even if in the state of emergency  was 

the only measure, Claimant cannot understand why the NPCS was authorized by 

Respondent to “assist in the Government’s response to the Emergency”208, but why it 

did not authorize Claimant for such assistance? Claimant had ‘superior right’ over the 

NPCS to be asked for such assistance, as Claimant was the investor and the owner of 

the wells, in a position to take the remedial works. Claimant submits that in the above 

situation was treated in a discriminatory manner. 

187. Taking into consideration all the above submissions, Claimant contends that 

Respondent is not entitled to rely on essential security provision as enshrined by the 

                                                
203 FDI Statement of Facts, p. 4, para. 18. 
204 Clarification nr. 28.  
205 Clarificarion nr. 45. 
206 Clarification nr. 50. 
207 Clarification nr. 49.  
208 FDI Uncontested Facts, p. 19. 
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Article 9 of the BIT in order to justify and escape its international obligations under the 

BIT. 

 PRAYER FOR RELIEF 

188. Claimant requests the Tribunal to find that it has jurisdiction and that Respondent 

breached its duty of confidentiality by leaking a confidential report to “La Reforma”. 

Tribunal should also deny the CSE the possibility to act as amicus curie in the present 

proceedings. Claimant respectfully requests the Tribunal to find that the actions of 

NPCS and the President of the Republic of Sylvania are attributable to Respondent. 

Moreover, Claimant requests to find that Respondent has breached its BIT obligations 

as it unlawfully expropriated Claimant‘s investment; Secondly, failed to provide fair 

and equitable treatment to Claimant‘s investment and subverted Claimant’s legitimate 

expectations. Furthermore, Claimant requests to find that Respondent is not entitled to 

justify its wrongful acts by the alleged essential security protection.  
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