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STATEMENT OF FACTS 

1. The Claimant, Freedonia Petroleum LLC, is an international energy company active in the 

exploration and production of crude oil. The Freedonia government owns a 60% interest in the 

Freedonia Petroleum, the remaining 40% is owned by a consortium of privately-held and publicly-

traded Freedonian enterprises. 

2. Republic of Sylvania is the Respondent. 

3. On 30 June 1994, the Republic of Sylvania and the Republic of Freedonia entered into a 

Bilateral Investment Treaty (the Freedonia-Sylvania BIT). 

4. On 1 February 2007, Freedonia Petroleum incorporated Freedonia Petroleum S.A. (“FPS”), 

a wholly-owned subsidiary in Sylvania, to participate in the international tender for deep sea 

exploration issued by the Respondent. 

5. On 26 May 2007, the Sylvanian Government and FPS entered into the Medanos License 

Agreement (“MLA”), which awarded FPS a 5-year non-exclusive exploration and drilling licence in 

respect of blocs off the Medanos Field. 

6. On 9 June 2009, a large explosion of an unknown origin occurred in the Medanos Field, 

causing several oil wells operated by FPS to leak. 

7. On 29 September 2009, the leading Sylvanian newspaper “La Reforma” published excerpts 

from a confidential report by the Sylvanian Government, which expressed a serious concern about 

the ecological impact of the oil spill and the possible negligence on the part of FPS concerning the 

observation of certain safety obligations. 

8. On 21 November 2009, an amendment to the Sylvanian freedom of information law limited 

“third-party” access to information concerning cases before international tribunals involving the 

Republic of Sylvania. 

9. On 10 December 2009, the Sylvanian Congress amended the Oil Pollution Act (the “OPA”), 

revising limitations on liability for damages resulting from oil pollution and establishing a fund for 

the payment of compensation for such damages. Furthermore, it broadened the term “damages”, set 

out several new safety obligations and eliminated the SD75 million cap on liability for spills from 

offshore facilities. Finally, it contained a clause establishing a retroactive application of the changed 

provisions. All of these measures were made effective as of 1 June 2009. 

10. On 12 February 2010, FPS sought declaratory relief from the Sylvanian courts to the effect 
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that that the terms of the MLA took precedence over the amendments to the OPA. On 26 February 

2010, the Sylvanian Government ordered FPS to pay SD 150,000,000 liquidated damages for the 

breach of its obligations as specified in the MLA and the amended version of the OPA. FPS 

commenced administrative proceedings before the Sylvanian Ministry of Energy in order to resist 

the payment, however on 10 June 2010, the Ministry of Energy rejected FPS's claim and requested 

that it pay a fine for the breach of its safety obligations. 

11. On 10 August 2010, Sylvania adopted a new Hydrocarbon Law, which created the National 

Petroleum Company of Sylvania (the „NPCS“), a company fully owned by the Government. 

12. On 2 November 2010, the President of Sylvania made a declaration to the press, claiming 

that the oil spill caused catastrophic damage, which has been “aggravated by FPS's abject 

incompetence and failure to remedy it“. 

13. On 22 November 2010, Clean Sylvanian Environment („CSE“), a non-profit NGO funded 

by Sylvanian nationals and agricultural and seafood companies, urged the Sylvanian Government to 

take necessary steps to remedy the damage caused by the oil spill. 

14. On 29 November 2010, the Sylvanian President issued an executive order, declaring a state 

of emergency and suspending FPS's licence to explore the Medanos Field, until it presents an 

acceptable plan to stop and remedy the damage caused by the oil spill. Futhermore, it authorized 

NPCS to assist the Sylvanian Government by the remedial works and to take any necessary steps in 

futherance thereof. On the very same day, the NPCS's personnel took over the premises of the oil 

wells. 

15. On 23 March 2011, after the failure of diplomatic negotiations, Freedonia Petroleum filed a 

request for arbitration before the ICC against the Republic of Sylvania. The Tribunal was 

constituted on 20 May 2011 and shortly thereafter the Parties and the Tribunal signed the Terms of 

Reference. 

16. On 26 August 2011, the CSE NGO submitted to the Sylvanian Court of Administrative 

Matters a request to release details of the arbitration proceedings before the ICC Tribunal. 

On 29 September 2011, the Sylvanian Court ordered, despite the Freedonia Petroleum's objections, 

the release of the written pleadings concerning the arbitration proceedings to CSE in the public 

interest. On 10 September 2011, CSE filed with the ICC Tribunal an amicus curiae submission 

together with a request to be present at the hearings, to submit documents and to be heard as a non-

disputing party in the ICC proceedings between Freedonia Petroleum and The Republic of Sylvania 
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SUMMARY OF ARGUMENT 

JURISDICTION  

17. This dispute satisfies all of the requirements for establishing jurisdiction under Art. 11 of the 

Freedonia-Sylvania BIT: the parties' consent to arbitration under the ICC, and the requirements 

ratione personae (jurisdiction over the parties to the dispute) and ratione materiae (over the subject 

matter of the dispute). First, the Claimant and the Respondent have consented, through the 

Freedonia-Sylvania BIT, to the submission of investment dispute to the ICC for settlement and 

resolution by binding arbitration. Second, the Claimant is the investor under the Freedonia-Sylvania 

BIT for the purposes of establishing jurisdiction of the ICC Tribunal. Specifically, the Claimant is a 

legal person established in the Territory of a Contracting Party, it does not pursue any sovereign 

activities, and finally, it is not funded by Sylvania. Third, the claim with the Sylvanian Ministry of 

Energy did not trigger the „fork-in-the-road“ provision of the Freedonia-Sylvania BIT, since this 

suit does not satisfy the triple identity test, the Sylvanian Ministry of Energy is not a court within 

the meaning of the respective provision of the Freedonia-Sylvania BIT, and the FPS's recourse to 

the Sylvanian Ministry of Energy was merely a defensive action. Fourth, the Claimant submits that 

the Tribunal has no jurisdiction to entertain the Respondent's counterclaim for declaratory relief, 

since the parties of the primary claim and the counterclaim are not identical, and the counterlaim 

does not have a close connexion with the primary claim. 

MERITS OF THE CLAIM  

18. First, the Respondent is fully liable for the actions of the NPCS. Second, the Respondent 

violated the Claimant’s rights under the Freedonia-Sylvania BIT, since the the take-over of the oil 

wells as well as the MLA suspension amounted to expropriation. Such expropriation was clearly 

unlawful, as it was not for the public purpose, within the limits of due process of law and finally, the 

Respondent has failed to provide full and effective compensation. Third, the Respondent violated 

the fair and equitable treatment standard of the Freedonia-Sylvania BIT, by the substantial change 

of regulatory framework and the release of confidential report and deceitful information. Fourth, the 

Respondent cannot rely on the the essential security and state of necessity clauses. In summary, the 

Respondent has failed to take appropriate actions to protect the Claimant’s investment in Sylvania. 
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ARGUMENTS 

PART ONE: JURISDICTION 

19. Claimant has instituted the proceedings before the present Tribunal against the Respondent 

on 23 March 20111, in pursuance with Art. 11 of the Freedonia-Sylvania BIT and Art. 4 of the ICC 

Rules. On 29 April 2011, pursuant to the Art. 5 of the ICC Rules, the Respondent has raised 

objections to the Jurisdiction of the ICC. 

20. There are three preconditions for establishing jurisdiction of the Tribunal: firstly, the parties' 

consent to submit their dispute to ICC arbitration; secondly, the Tribunal's competence ratione 

materiae, i.e. over the subject matter of the dispute; and thirdly the Tribunal's competence ratione 

personae, i.e. over the parties of the dispute. The Respondent has objected the jurisdiction of the 

Tribunal ratione personae, stating that Freedonia Petroleum is not the investor pursuant to the Art. 1 

para. 3 of the Freedonia-Sylvania BIT since the Freedonia Government possesses majority 

ownership of the Claimant2. Moreover, the Respondent insists that the claim is inadmissible since 

the Claimant's claim with the Sylvanian Ministry of Energy triggered the „fork-in-the-road“ 

provision of the Freedonia-Sylvania BIT, which consequently prevents the Claimant from pursuing 

arbitration before the ICC3. 

21. However, as the Claimant will herein establish, these jurisdictional objections are clearly 

unfounded, consequently, the ICC has full jurisdiction over the present dispute. In the following 

section, the Claimant will demonstrate, that first, This Tribunal has jurisdiction ratione personae 

over the Treaty claims (I), specifically, that Freedonia Petroleum is the investor under the 

Freedonia-Sylvania BIT despite the Freedonian government's ownership of the Claimant (A); 

second, this Tribunal has jurisdiction, since the fork-in-the-road provision of the Freedonia-Sylvania 

BIT has not been activated (II); third, this Tribunal has no jurisdiction to entertain Respondent's 

counterclaim for declaratory relief (III). 

I.  THIS  TRIBUNAL  HAS JURISDICTION  RATIONE  PERSONAE OVER THE  

TREATY  CLAIMS 

22. The Claimant asserts that the ICC is a proper forum for an investment dispute between an 

investor and the host State4, since the Claimant is the investor within the meaning of the Art. 1 

                                                 
1 Record, Uncontested Facts, para. 26. 
2 Record, Terms of Reference, p. 8. 
3 Record, Terms of Reference, p. 8. 
4 Record, Terms of Reference, p. 7. 
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para. 3 of the Freedonia-Sylvania BIT, thus satisfying the ratione personae requirement. The above-

cited provision determines three conditions, which have to be satisfied cumulatively. All three of 

them have been satisfied as the Claimant will demonstrate hereinafter. 

A. Freedonia Petroleum is the Investor under the Freedonia-Sylvania BIT 

23. The relevant provision of the Freedonia-Sylvania BIT5 states:  

The term „Investor“ shall be construed to mean, with regard to any Contracting Party:...b. 

any legal person established in the Territory of one of the Contracting Parties, in accordance 

with the respective national legislation [...; ...] provided that in all cases that the above 

defined [natural or] legal persons do not pursue sovereign activities and are not funded by 

the other Contarcting Party. 

1. Freedonia Petroleum is the legal person established in the Territory of a Contracting Party 

24. Freedonia Petroleum LLC is incorporated in the Republic of Freedonia in accordance with 

the respective Freedonia legislation6, thus it satisfies the first condition of the Freedonia-Sylvania 

BIT Investor definition7. 

2. Freedonia Petroleum does not pursue any sovereign activities 

25. The fact, that the Freedonian government possesses a majority ownership of the Claimant 

clearly does not imply that Freedonia Petroleum pursues any sovereign activity. In a similar case, 

CSOB v. Slovakia, the ICSID Tribunal applied a two part test to determine whether CSOB was a 

national of a contracting state. A company could have been qualified as a ‘national of another 

contracting state’ irrespective of whether it was partially or wholly owned by a government. 

Furthermore, the Tribunal held that “in determining whether CSOB, in discharging these functions, 

exercised governmental functions, the focus must be on the nature of these activities and not their 

purpose. While it cannot be doubted that in performing the above–mentioned activities, CSOB was 

promoting the governmental policies or purposes of the State, the activities themselves were 

essentially commercial rather than governmental in nature.”8 In conclusion, despite the Czech 

Republic's 65% stock ownership, the CSOB was a commercial bank with predominantly 

commercial activities, not an agent for the Czech Republic. As the result, the CSOB was found to 

satisfy the „national of another contracting state“ requirement. 

                                                 
5 Record, Freedonia-Sylvania BIT, Art. 1 para. 3, p. 12. 
6 Second Clarification, Request No. 61. 
7 Record, Freedonia-Sylvania BIT, Art. 1 para. 3 (b), p. 12. 
8 CSOB v. Slovakia, para. 20. 
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26. This conclusion that the Claimant does not pursue any sovereign activity is further supported 

by the statement that the Government of Freedonia only pursues its interest in Freedonia Petroleum 

LLC as would any 60% shareholder under Freedonian company laws9. Consequently, the second 

condition of the Freedonia-Sylvania BIT investor definition has been satisfied as well. 

3. Freedonia Petroleum is not funded by Sylvania 

27. According to the general rule of treaty interpretation contained in the VCLT10: “A treaty 

shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose”11. It is clear from the 

grammatical interpretation of the Art. 1 para. 3 of the Freedonia-Sylvania BIT, last sentence, that 

the expression „are not funded by another Contracting Party“ represents Sylvania in this very case, 

since the Claimant has been established in Freedonia, or in the wording of the Art. 1 para. 3 of the 

Freedonia-Sylvania BIT, „in one of the Contracting Party“. In other words, if Freedonia denotes 

“one of the Contracting Party” in this very case, the expression “another Contracting Party” must, 

necessarily, denote Sylvania. 

28. Therefore, the last requirement for the Claimant in order to be awarded the status of an 

investor in Sylvania, is that it cannot be funded by the Sylvania government. Since there is no 

evidence that Sylvania has funded the Claimant in any way, the last condition of the Freedonia-

Sylvania BIT Investor definition has been fulfilled. Consequently, the Tribunal has full jurisdiction 

ratione personae over the present dispute. 

II.  THIS  TRIBUNAL  HAS JURISDICTION  SINCE THE  FORK-IN-THE-ROAD  

PROVISION  OF THE  FREEDONIA-SYLVANIA  BIT  HAS NOT BEEN ACTIVATED 

29. The Claimant submits that the Respondent's second jurisdictional objection is clearly 

unfounded, since the claim with the Sylvanian Ministry of Energy did not trigger the „fork-in-the-

road“ provision of the Freedonia-Sylvania BIT, thus the ICC has full jurisdiction to entertain the 

present case. 

30. Pursuant to the Art. 11 para. 3 of the Freedonia-Sylvania BIT, the „fork-in-the-road“ 

provision would be activated if the Investor brought the dispute before the courts having jurisdiction 

within the territory of the Contracting Party that is a Party to the dispute. The purpose of such 

                                                 
9 First Clarification, Request No. 34. 
10 Pursuant to the First Clarification, Request No. 9, both Freedonia and Sylvania are parties to the VCLT. 
11  Art. 31 para. 1 of the VCLT. 
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provisions is to avoid a situation where the same investment dispute is brought by the same 

claimant against the same respondent for resolution before different arbitral tribunals and/or 

different state courts of the Party to the Treaty that is also a party to the dispute12. The Claimant will 

establish, that the administrative claim before the Sylvanian Ministry of Energy and this claim do 

not satisfy the Triple Identity Test (A), the Sylvanian Ministry of Energy is not a court within the 

meaning of the respective provision of the Freedonia-Sylvania BIT (B), and finally, the FPS's 

recourse to the Sylvanian Ministry of Energy was merely a defensive action (C), thus the fork-in-

the-road provision has not been activated in this case. 

A. FPS's Recourse to the Sylvanian Ministry of Energy and This Suit Do Not Satisfy the 

Triple Identity Test 

31. In order to determine, whether a domestic claim precludes international arbitration, most 

arbitral tribunals13 apply the Triple Identity (Sameness) Test, which asserts, that the fork-in-the-road 

provision is activated only if there is identity of parties, object and causes of action. In the following 

section, the Claimant will demonstrate, that the recourse of FPS to the Sylvanian Ministry of 

Energy and the ICC arbitration claim are not identical with respect to parties (1), objects (2) and 

causes of action (3). 

1. There is no identity of parties 

32. The fork-in-the-road provision is only activated, if the domestic and the international claim 

include identical parties. The fact, that FPS commenced administrative proceedings before the 

Sylvanian Ministry of Energy, does not prevent Freedonia Petroleum to seek an international 

remedy, since Freedonia Petroleum and FPS are separate legal entities. This assertion is supported 

by a decision in a similar case of CMS v. Argentina, where the respective tribunal found that even if 

TGN (a locally incorporated subsidiary of CMS) made a submission to local courts, this would not 

result in triggering the “fork in the road” provision against CMS14. 

2. There is no identity of objects 

33. Furthermore, fork-in-the-road preclusion requires the domestic and international claims to 

concern the same object or claimed remedy. As Douglas points out, a “fork-in-the-road” provision 

cannot, by any reasonable interpretation of this type of clause, prevent an investor from bringing a 

treaty claim in respect of a grievance unrelated to a different grievance that was previously 

                                                 
12 Lauder v. Czech Republic, para. 161. 
13 e.g. Lauder v. Czech Republic, CMS v. Argentina. 
14 CMS v. Argentina - jurisdiction, para. 80. 
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submitted to a domestic court, even if such complaints relate to the same investment15. In the 

administrative claim with the Sylvanian Ministry of Energy, FPS only intented to resist the payment 

ordered by the Sylvanian Governement16, whereas in the ICC proceedings the Claimant sued the 

Respondent for violation of rights arising from the Freedonia-Sylvania BIT.  

3. There is no identity of causes of action 

34. The final condition for satisfying the Triple Identity Test is the identity of the causes of 

action. In the administrative proceedings, FPS aimed to resist the payment ordered by the Sylvanian 

Governement for the alleged breach of its obligations under the MLA and the OPA17, thus clearly 

this was a contractual claim. On the other hand, Freedonia Petroleum has sought the ICC arbitration 

proceedings pursuant to the Art. 11 of the Freedonia-Sylvania BIT, claiming compensation for 

breach of the Freedonia-Sylvania BIT18. As stated by the tribunal in the CMS v. Argentina, 

“decision of several ICSID tribunals have held that as contractual claims are different from treaty 

claims, even if there had been or there currently was a recourse to the local courts for breach of 

contract, this would not have prevented submission of the treaty claims to arbitration”19. 

B. The Sylvanian Ministry of Energy Is Not a Court Within the Meaning of the 

Respective Provision of the Freedonia-Sylvania BIT 

35. Furthermore, the Freedonia-Sylvania BIT requirement for activating the fork-in-the-road 

provision has not been satisfied. Pursuant to the Art. 11 para. 3 b. of the Freedonia-Sylvania BIT, 

the fork-in-the-road provision would be activated, if the Investor brought the dispute before the 

courts having jurisdiction within the territory of the Contracting Party that is a party to the dispute. 

However, the FPS's claim with the Sylvanian Ministry of Energy does not satisfy this requirement, 

since ministry is merely an administrative organ, not a judicial institution. In a similar case Azurix 

v. Argentina, the tribunal found that filings before a regulatory authority („ORAB“) can not be 

considered to be claims before a court for the purposes of the respective BIT, since “it does not have 

the independence required of a tribunal and does not have a judicial function to settle conflicts with 

the concessionaire”20. Furthermore, the Freedonia-Sylvania BIT itself21 distinguishes between 

“court”and an “administrative body”. 

                                                 
15 Douglas, p. 155, para. 324. 
16 Record, Uncontested Facts, para. 17. 
17 Record, Uncontested Facts, para. 17. 
18 Record, Uncontested Facts, para. 26. 
19 CMS v. Argentina- jurisdiction, para. 80. 
20 Azurix v. Argentina, para. 92. 
21   Freedonia-Sylvania BIT, Art. 4 para. 1. 
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C. The FPS's Recourse to the Sylvanian Ministry of Energy Was Merely a Defensive 

Action 

36. Finally, the FPS's claim with the Sylvanian Ministry of Energy can not be qualified as 

„bringing the dispute“ before a court, since it has merely been a defensive action against the 

Sylvanian Government's request for payment. It is important to realize that qualifying every legal 

action as the dispute that triggers the fork-in-the-road in pursuance with a relevant BIT is simply 

intolerable and such practice would clearly not be in accordance with the purpose of the una via 

provisions vested in investor-state BITs. Such an extreme interpretation would mean that investor 

would either have to either endure any form of injustice or immediately initiate an international 

arbitration, even for petty grievances which do not reach the intensity of a BIT violation. This 

would not only be just inconvinient, but also unsustainable for both the investor and the host state. 

As Schreuer points out, “… [legal] action for limited purposes, notably defensive steps to contest 

administrative action, cannot be tantamount to submitting „the dispute“ to the courts or 

administrative tribunals of the host State”22. 

37. This assertion is further undermined by the case law, e.g. in Enron v. Argentina, the 

respective tribunal held, that the actions by the claimant's subsidiary itself have been mainly in the 

defensive so as to oppose the tax measures imposed, thus the condition for operation of the 

principle electa una via were not present23. 

38. For all of the above-stated reasons, the conditions for the application of the fork-in-the-road 

preclusion have not been satisfied, therefore the Respondent's objection is unfounded. 

III.  THIS  TRIBUNAL  HAS NO JURISDICTION  TO ENTERTAIN  RESPONDENT'S 

COUNTERCLAIM  FOR DECLARATORY  RELIEF 

39. The Respondent has submitted a counterclaim for declaratory relief against the Claimant, by 

requesting the Tribunal to find that the actions of the Claimant, together with its wholly-owned 

subsidiary FPS, had caused harm to the Respondent, and futhermore, that it is entitled to seek the 

damages accordingly24. 

40. However, it is the Claimant's position, that the Tribunal has no jurisdiction to entertain the 

counterclaim, since the parties to the primary claim and the counterclaim are not identical (A), and  

                                                 
22 Schreuer, p. 249. 
23 Enron v. Argentina, para. 98. 
24 Record, Terms of Reference, ii. Respondent, p. 8. 
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the counterlaim does not have a close connection with the primary claim (B). 

A. The Parties of the Primary Claim and the Counterclaim Are Not Identical 

41. It is a generally accepted principle relating to the bringing of counterclaims, that the 

necessary parties to the counterclaim must be the same as the parties to the primary claim25. 

However, in the present case, the parties to the primary claim and the counterclaim are not identical. 

The ICC arbitration is between Freedonia Petroleum as the Claimant and Sylvania as the 

Respondent, whereas the counterclaim is aimed against FPS as well. Despite the fact, that FPS is 

Freedonia Petroleum's wholly-owned subsidiary, they are separate legal entities. Furthermore, FPS 

is not a party to this arbitration. Therefore, the Tribunal has no jurisdiction over the counterclaim as 

presented by the Respondent. 

B. The Counterlaim Does Not Have a Close Connection with the Primary Claim 

42. The second requirement that must be satisfied in order to admit the counterclaim raised by 

the Respondent is that the primary claim and the counterclaim must me closely connected, or using 

the language adopted in the decisive case Klöckner v. Cameroon, the counterclaim must constitute 

“an indivisible whole” with the primary claim asserted by the Claimant, or invoking obligations 

which share with the primary claim “a common origin, identical sources, and an operational unity” 

or which were assumed for “the accomplishment of a single goal, [so as to be] interdependent.” 

43. Assuredly, the primary claim and the counterclaim do not share a common origin. The 

Claimant have sought compensation for breach of the BIT, whereas the Respondent requests the 

Tribunal to find that Freedonia Petroleum and FPS's actions caused harm, for which it is entitled to 

seek damages. The „actions“ denote the alleged breach of safety obligations included in the MLA 

and the OPA26. Since the MLA includes a choice of law clause in favour of Sylvanian law27, any 

claims arising out of this MLA shall be settled before the domestic, i.e. Sylvanian courts. 

44. The same applies to the alleged breach of the OPA. The obligations set out in OPA are 

clearly general obligations of Sylvanian law. They were not specifically contracted for in the MLA 

and do not arise directly out of the investment28. The Amco tribunal identified the relevant principle 

by stating that, “there must be a clear distinction between rights and obligations that are applicable 

to legal and natural persons who are within the reach of the host State's jurisdiction and rights and 

obligations that are applicable to an investor as a consequence of an MLA entered into with that 
                                                 
25 Established e.g. in the Saluka v. Czech Republic (counterclaim). 
26 Record, Uncontested Facts, para. 17. 
27 Second Clarification, Request No. 48. 
28 The same analysis was applied in the Amco v. Indonesia case. 
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host state”29. In other words, a state cannot seek an international arbitration with respect to breach 

of an obligation arising out of general law, i.e. a law not adopted for the sole purpose of a relevant 

investment. Such claims should be settled on a domestic level. As the Saluka v. Czech Republic's 

tribunal, in accordance with the above-cited principle stated in the Amco award,  pointed out in its 

decision:  

The legal basis on which the Respondent has itself relied for heads D through K of its 

counterclaim is to be found in the application of Czech law, and involves rights and 

obligations which are applicable, as a matter of the general law of the Czech Republic, to 

persons subject to the Czech Republic's jurisdiction. Consequently, the disputes underlying 

those heads of counterclaim in principle fall to be decided through the appropriate procedures 

of Czech law and not through the particular investment protection procedures of the Treaty.30 

45. As the result, Saluka tribunal dismissed the counterclaims of the Czech Republic that were 

based on violations of the Czech domestic laws. Analogically, the Tribunal cannot entertain its 

jurisdiction over the claims arising out of the OPA, since those shall be decided through the 

respective procedures of Sylvanian law. 

46. Finally, claims arising out of the OPA do not fall within any of the categories of Investment 

Dispute as enumerated in the Art. 11 para. 1 of the Freedonia-Sylvania BIT. 

47. In conclusion and for all of the above-stated reasons, the Claimant asserts that Tribunal has 

no jurisdiction to entertain the counterclaim. 

IV.  THE  PARTICIPATION  OF THE  CSE IN  ICC  PROCEEDINGS SHOULD NOT BE 

PERMITTED 

48. On 10 September 2011, the CSE filed a request for permission of the Tribunal to submit 

documents as a non-disputing party in the ICC proceedings. Further, the CSE demanded to be 

present and heard at the hearings between the Claimant and the Respondent31. With respect to such 

requests the Claimant submits that the CSE should not be permitted to participate in the confidential 

ICC proceedings in any way for the following reasons. Firstly, the presence or any participation of 

the CSE at the arbitral hearings is not admissible pursuant to the ICC Rules (A). Secondly, the right 

of the CSE to file a written submissions with the Tribunal will disrupt and undully burden the 

                                                 
29 Amco v. Indonesia. 
30 Saluka v. Czech Republic (counterclaim), para. 79. 
31 Record, Uncontested Facts, para. 34. 
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arbitral proceedings (B). 

A. The Presence and Participation of the CSE at Arbitral Hearings Is Not Admissible 

49. The Claimant asserts that according to the Art. 21 para. 3 of the ICC Rules the Tribunal 

should not permit the CSE's presence or right to be heard at the hearings. The Art. 21 para. 3 

expressly provides: “The Arbitral Tribunal shall be in full charge of the hearings, at which all the 

parties shall be entitled to be present. Save with the approval of the Arbitral Tribunal and the 

parties, persons not involved in the proceedings shall not be admitted.” 

50. The Claimant has objected to any participation of the CSE in matters involving the 

arbitration proceedings between the Claimant and the Respondent32. Moreover, the Claimant 

disagreed with a presence of the CSE at the hearings that shall be carried out in this case33. The 

Claimant relies on  Biwater Gaufe v. Tanzania34 where the tribunal decided that since the “Claimant 

objects to the presence of the Petitioners [non-profit and non-governmental organizations] at the 

hearing. The Arbitral Tribunal therefore has no power to permit the Petitioners' presence or 

participation at the hearing, and must accordingly reject its application in this regard.”35 For these 

reasons, the CSE cannot be admitted to the arbitral hearings between the Claimant and the 

Respondent. 

B. Written Submissions of the CSE Will Disrupt and Undully Burden the Arbitral 

Proceedings 

51. The tribunals consider that a written submission of amicus curiae may be admissible if it 

appears to have a reasonable potential to assist the tribunals by bringing a perspective, particular 

knowledge or insight that is different from that of the disputing parties36. However, the Claimant 

submits that this is not the case in this dispute since the amicus curiae submission of the CSE 

supports the position of the Respondent37. Therefore, the involvement of the CSE will not bring a 

new perspective or an approach different from the one presented by the Respondent. 

52. Furthermore, at the antipode of the benefits of the CSE written documents lies, “the 

additional time and money that the disputing parties must expend to address third party arguments 

[...]. Especially when such arguments support one side’s position over the other, tribunals will be 

                                                 
32 Record, Uncontested Facts, para. 31. 
33 Record, Terms of Reference. 
34 The tribunal applied the Art. 32 para. 2 of the ICSID Amended Arbitration Rules that also requires the appoval 
of the parties to the arbitral proceedings for the presence of a non-disputing third party. 
35 Biwater Gaufe v. Tanzania, para. 71. 
36 Ibid., para. 50. 
37 Record, Amicus Curiae Submission, para. 1. 
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wary of any prejudice introduced by increased amicus participation”38.  

53. In this regard and as was pointed out by the tribunal in Methanex v. United States it should 

be taken into consideration that “the acceptance of amicus submissions might add to the overall 

costs of the arbitration and there is a possible risk of imposing an extra burden on one or both the 

Disputing Parties39”. The Claimant respectfully requests the Tribunal to declare that the CSE is not 

entitled to file amicus curiae submissions. 

                                                 
38 Triantafilou. 
39 Methanex v. United States, para. 50. 
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PART TWO: MERITS 

I.  THE  ACTIONS  OF THE  NPCS ARE ATTRIBUTABLE  TO THE  RESPONDENT 

54. In order for an act to be attributable to a state must have a close link to such a state. Pursuant 

to the applicable rules of international law as established in the ILC Articles such link can result, as 

ruled by the tribunal in Jan de Nul v. Egypt40, from the following circumstances. To begin with, a 

person or an entity performing the act is part of the state’s organic structure41, or exercises 

governmental powers specific to the state in relation to this act, even if it is a separate entity42. In 

addition to this, the attributability of an act to a state can also result from the fact that an entity, even 

if being a private party, is acting under the direction, control or on  the instructions of the state 43. 

55. The Claimant argues that actions of the NPCS are attributable to the Respondent since the 

NPCS is a state entity established and entirely owned by the Respondent (A). Alternatively, the 

Claimant argues that the NPCS exercises the elements of governmental authority and acts as an 

agent for the government of the Respondent (B). Accordingly, the Respondent shall be responsible 

for the acts of the NPCS committed in excess of its power (C). Finally, even it the Tribunal found 

that the NPCS is not a state entity, the acts of the NPCS were exercised under the instruction, 

control or direction of the Respondent (D) and as such are attributable to the Respondent. 

A. NPCS is a State Entity Established and Entirely Owned by the Respondent 

56. The Art. 4 of the ILC Articles recognizes as a state entity any organ irrespective of functions 

it exercises, position it holds in the organization of the state and whatever its character as an organ 

of the central government or of a territorial unit of the state is. Thus such reference to a state organ 

in the Art. 4 of the ILC Articles is expressed in the most general sense; “It extends to organs of 

government of whatever kind or classification, exercising whatever functions and at whatever level 

in the hierarchy they might be”44. In the summary, according to the ILC Articles the term [organ] is 

one of extension, not limitation, as is made clear by the words “or any other functions“45. The 

Claimant therefore submits that the NPCS is a state organ pursuant to the Art. 4 of the ILC Articles 

and as such its actions are directly attributable to the Respondent. 

57. Furthermore, the Claimant submits that the conduct of the NPCS shall also be attributed to 
                                                 
40 Jan de Nul v. Egypt, para. 157. 
41 Art. 4 of the ILC Articles. 
42 Art. 5 of the ILC Articles. 
43 Art. 8 of the ILC Articles. 
44 ILC Articles, p. 41. 
45 Ibid., p.41. 
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the Respondent since the conditions of the formal test established by the tribunals in tribunals in 

Maffezini v. Spain - jurisdiction and Jan de Nul v. Egypt are met. According to the principle 

expressed in the Maffezini  v. Spain- jurisdiction, finding that the NPCS is directly owned by the 

Respondent gives rise to a rebutable presumption that it is a state entity46. 

58. The same result is achieved in case the entity is controlled by the Respondent, directly or 

indirectly47. The NPCS shall be considered to be an organ with a public status and purpose pursuant 

to the Sylvanian domestic legislation. The NPCS was created by a Hydrocarbon Law on August 10, 

2010 and incorporated on August 3048. Moreover, all members of its Board of Directors are to be 

appointed by the government of Sylvania49. Consequently, the Respondent exercises full and direct 

control over the NPCS and its personal substrate. For all these reasons, conditions of the formal test 

are shall be considered to be fulfilled and the NPCS shall be regarded as an entity of the state. 

B. The NPCS is Acting as an Agent for the Government of the Respondent 

59. Even if the Respondent insisted that the NPCS is not an organ of the state under the 

Sylvanian legislation, the Claimant asserts that the actions of the NPCS are to be attributed to the 

Respondent. Firstly, the NPCS performes governmental functions and therefore the Art. 5 of the 

ILC Articles is applicable (1). Secondly, the NPCS  satisfies the requirements of the functional test50 

and its actions are therefore attributable to the Respondent (2). 

1. The NPCS performes functions essentially governmental in nature 

60. The Art. 5 of the ILC Articles attributes conduct of bodies which are not state organs in the 

sense of the Art. 4, but which are nonetheless authorized to exercise governmental authority, to the 

state. Pursuant to the ILC Articles a decisive criteria for the purpose of attribution of the entity's 

conduct to the State is that these entities are empowered by internal law to exercise elements of 

governmental autority51. Also, the Art. 5 of the ILC Articles is applicable on conduct of an entity 

even if an independent discretion or power to act is involved in the exercise of the authority.  

61. The NPCS is an authority mandated by the Presidential Decree to assist the government of 

Sylvania during the state of emergency, declared through Executive Proclamation No. 52-2010. 

Moreover, the NPCS was vested with the powers to secure the control of the oil wells and to take 

                                                 
46 Maffezini v. Spain - jurisdiction, para. 77. 
47  Ibid, para. 77. 
48 Record, Uncontested Facts, para. 19. 
49 First Clarification, Request No. 11. 
50 Maffezini v. Spain - jurisdiction, para. 79. 
51  ILC Articles, p. 43. 
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any actions necessary for removal, assessment and other cleanup efforts at the Medanos Field52. By 

such authorization with a significantly wide scope, the NPCS was ordered to perform functions that 

originally belonged to the Respondent. Furthermore, the generic term “entity” reflects the wide 

variety of bodies which, though not organs, may be empowered by the law of a state to exercise 

elements of the governmental authority. 

2. The NPCS complies with the requirements of the functional test 

62. The Claimant asserts that, the conduct of the NPCS is attributable to the Respondent since 

the conditions of the functional test are satisfied. Therefore, if the Tribunal found that the formal 

test may not be conclusive by itself, the Claimant relies on both the case law and authorities. As 

Dolzer states, “What matters are the functions rather than the legal structure of the entity. Whether it 

is government-owned and whether it has a separate legal personality are of secondary importance. 

What matters is that it performs public functions on behalf of the contracting state.”53 Hence, the 

functional test, which examines the functions of or the role performed by the state entity, has been 

developed54. 

63. The Claimant stresses that in case of the NPCS, its management and operating teams are 

elected and controlled by the government55, therefore the NPCS carries out the governmental 

functions. In this respect, the Claimant highly relies on the tribunals reasonable judgment to 

consider that by an action of November 29, 201056, the NPCS personnel performed indeed the 

functions of the Sylvania government when it took over the oil wells at that time in ownership of 

the Claimant.  

C. The Respondent Is Liable for the Acts of the NPCS Committed in Excess of Its Power  

64. The Claimant submits that the Respondent is liable even if the actions of the NPCS 

personnel were not officially authorized by the Respondent. In other words, the Tribunal should 

attribute the acts of NPCS to the Respondent on the grounds of the Art. 7 of the ILC Articles. 

According to this article,  

The conduct of an organ of a state or of a person or entity empowered to exercise elements of 

the governmental authority shall be considered an act of the State under international law if 

the organ, person or entity acts in that capacity, even if it exceeds its authority or contravenes 

                                                 
52 Record, Executive Order No. 2010 – 1023, p. 20. 
53 Dolzer, p. 234. 
54  Brownlie, para. 136 in Maffezini v. Spain - jurisdiction, para. 79. 
55 First Clarification, Request No. 11. 
56 Record, Unontested Fact, para. 23. 
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instructions. 

65. Accordingly, the conduct of a state organ or an entity empowered to exercise elements of the 

governmental authority, acting in its official capacity, is attributable to the state even if the organ or 

entity acted in excess of authority or contrary to instructions57 . The Claimant has already argued 

that the conduct of the NPCS of November 29, 2010 was one of a State organ, or alternatively, it 

was conduct of an entity empowered by the Respondent to exercise elements of its authority. Thus, 

the only essential issue to be addressed in determining whether the Art. 7 is applicable to 

unauthorized conduct of state entities is to prove that the conduct was performed by the body in an 

official capacity.  

66. The NPCS personnel was sent on the premises of the Claimant to secure control of the 

damaged wells by the authority of the Presidential Decree58. In the event the Respondent does not 

consider such order as an authorization for takeover of the ownership of the wells, the Claimant 

must insist that such legal act of the President vested the NPCS at least with the official capacity to 

exercise the security measures over the property of the Claimant. It is irrelevant whether the 

takeover of the wells was performed within the official authorization of the Respondent or not, 

since such wrongful act shall be attributed to the Respondent anyway. The state simply cannot state 

that all of the instructions which may have been given to its organs or agents, their actions or 

omissions ought not to have occurred or ought to have taken a different form. This is true even 

where the organ or entity in question has overtly committed unlawful acts under the cover of its 

official status or has manifestly exceeded its competence59 . 

D. The Acts of the NPCS Were Exercised Under the Instruction, Control or Direction of 

the Respondent 

67. Even if the Tribunal found that the NPCS is not a state entity, the Claimant asserts that the 

Respondent shall still be held liable since in such circumstances the Art. 8 of the ILC Articles would 

apply. This article provides, that “the conduct of a person or group of persons shall be considered an 

act of a State under international law if the person or group of persons is in fact acting on the 

instructions of, or under the direction or control of, that State in carrying out the conduct“. 

68. Assuredly, the Presidential Decree is deemed to be the most evident instruction of the 

Respondent. Moreover, the Respondent as the sole owner of the NPCS exercises an overall control 

over this entity which was used in this case in order to achieve the expropriation of the Claimants 
                                                 
57 ILC Articles, p. 45. 
58 Presidential Decree, Section 2. 
59 Ibid., p. 45. 
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property. The notions “instructions”, “direction” and “control” used in the Art. 8 of the ILC Articles 

are disjunctive, therefore, it is sufficient to establish any one of them60. Under these circumstances 

the conduct of NPCS on November 29, 2010 shall certainly be attributed to the Respondent. 

69. Even though the Respondent has clearly authorized the acts specified hereinabove and also 

exercised direction or control over it, questions with respect to the Respondent’s responsibility for 

actions going beyond the scope of the authorization might arise. The Claimant insists that the 

Respondent is still liable for the wrongful acts committed by the NPCS personnel. “Where persons 

or groups have committed acts under the effective control of a State, the condition for attribution 

will still be met even if particular instructions may have been ignored. The conduct have been 

committed under the control of the State and it will be attributable to the State in accordance with 

Article 8”61. 

70. For all of these reasons, the NPCS actions are in their entirety attributable to the 

Respondent. Consequently, the Respondent should take full responsibility for the wrongful conduct 

carried out by the NPCS in violation of the provisions of the Freedonia-Sylvania BIT and the 

respective rules of the international law.  

II.  THE  RESPONDENT UNLAWFULLY  EXPROPRIATED  CLAIMANT’S  

INVESTMENT 

71. The takeover of the wells and the suspension of the MLA have constituted an indirect 

expropriation (A). Since none of these measures were applied in public purpose and within the 

limits of due process of law these measures are unlawful (B). The Respondent therefore owe 

compensation (C) 

A. The Respondent Unlawfully Expropriated the Investment 

72. Freedonia-Sylvania BIT as well as ECT protects the investor from any unlawful 

expropriation. By the way of the takeover the Respondent deprived the oil wells of economic use, 

which were leaking, in spite of the fact, that at the moment of the takeover these wells had already 

been sealed. Moreover, by the way of the suspension of the MLA the Respondent deprived the wells 

that had never been leaking of economic use as well. 

73. The Claimant asserts that first, the issuance of the Presidential Decree and the consequent 

                                                 
60 ILC Articles, p. 48. 
61 ILC Articles, p. 48-49. 



TEAM FLEISCHHAUER, 2011, FDI MOOT 

19 
 

takeover of the premises of the oil wells constituted indirect expropriation with respect to the 

tangible property (1). Second, the suspension of the MLA based on the Presidential Decree 

constituted indirect expropriation as to the intangible property (2).  

1. The takeover of the premises of the oil wells have constituted indirect expropriation 

74. On 29 November 2010 Sylvanian President issued a Presidential Decree which authorized 

teams of NPCS to takeover of the oil wells which were in possession and under control of FPS. 

NPCS was sent by the Sylvanian government.62 

75. The Art. 4 para. 1 of the Freedonia-Sylvania BIT protects investors and their investments 

from “any measure which might limit permanently or temporarily the Investor’s ownership, 

possession, control or enjoyment”. This is more developed in the Art. 4 para. 2 which prohibits 

states from direct or indirect nationalization, expropriation, requisition or any measure having 

similar effect. 

76. Indirect expropriation is an action which “transfers assets to third parties different from the 

expropriating State or where such laws or actions deprive persons of their ownership over such 

assets, without allocating such assets to third parties or to the Government”63. Hence the term 

indirect expropriation covers the situation when “the legal title to the property formally remains 

with the original owner”64. Therefore, although the legal title to the use of the oil wells stayed with 

Claimant it is not relevant for the determination whether the indirect expropriation occured. 

77. The Respondent’s actions, consisting of the issuance of the Presidential Decree and the 

consequent takeover of the wells by the NPCS, satisfy the test for determination as to whether the 

indirect expropriation occurred, since the Claimant “was radically deprived of the economical use 

and enjoyment of its investments”65. The Claimant’s investment involved oil exploration and 

drilling in the Libertad Gulf66. The expropriated oil wells are the Claimant’s essential and necessary 

asset. Without the operative oil wells the entire investment is jeopardized and thus loses its 

economic use.  

78. Moreover, the deprivation of the economic use and the enjoyment of the investment lasted 

for sufficient time period to be amounted to indirect expropriation. Firstly, the Art. 4 para. 1 of the 

Freedonia-Sylvania BIT also comprises measures with temporary effect. Secondly and more 
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63  Tecmed v. Mexico, para. 113. 
64  Starrett Housing v. Iran. 
65  Tecmed v. Mexico, para. 115. 
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importantly, it will have been almost a year by the time of the oral hearing since the forcible 

takeover took place. Deprivation of economical use which lasts for almost one year classifies the 

action as an expropriation.67 Furthermore, the conditions set by the President68 are hardly to be 

fulfilled. FPS still needs to present a plan which would be acceptable to the Sylvanian Government. 

Therefore, it depends on the consideration of the Sylvanian Government as to whether it returns the 

expropriated oil wells. 

2. The MLA suspension constituted indirect expropriation 

79. The regulation of expropriation included in the Art. 4 para. 2 of the Freedonia-Sylvania BIT 

is clearly not limited to tangible assets, as it relates to everything that is subsumable under the 

definition of Investment . The Art. 1 para. 1 of the Freedonia-Sylvania BIT defines the term 

Investment as  

[…] every asset that an Investor owns or controls, directly or indirectly, that has the 

characteristics of an investment, including such characteristics as the commitment of capital 

or other resources, the expectation of gain or profit, or the assumption of risk in conformity 

with the laws and regulations of the Territory in which the investment is made.  

80. Therefore, the contractual rights resulting from the MLA can be subject to expropriation 

under the Art. 4 para. 2 of the Freedonia-Sylvania BIT, and the above given legal argumentation 

regarding the oil-wells expropriation can be applied analogously.   

81. On 26 May 2007 the Sylvanian Government and FPS entered into the MLA69. The MLA had 

created the legal basis for the sole commercial activity of FPS’ oil-drilling in the Medanos fields. 

However, on 29 November 2010, the Presidence through issuance of the Presidential Decree 

suspended the MLA  until FPS would present a plan acceptable to the Sylvanian Government.70 The 

purpose of the investment pursued by the FPS was oil-drilling, which is an activity that can only be 

carried out with an effective permission of the public authority. Without the MLA, the Investor is 

entirely deprived of the economical use and enjoyment of its investment, as it cannot proceed in its 

commercial activity even on limited scale. Although the MLA was technically not revoked, but 

merely suspended, to the date of oral hearings the Claimant has been deprived of the enjoyment of 

its investment for a period longer than ten months, thus the temporal requirement necessary to 

qualify certain conduct as expropriation has assuredly been met. 

                                                 
67  Wena Hotels v. Egypt, para. 99. 
68  Presidential Decree, Section 1. 
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B. The Expropriation was Unlawfull Since It Was not for Public Purpose and within the 

Limits of Due Process of Law 

82. There are four preconditions in the Art. 4 para. 2 of the Freedonia-Sylvania BIT which need 

to be met cumulatively in oder to qualify an expropriation to be lawfull. However, the Respondent 

did not fulfill two of them. The Respondent expropriated the oil wells neither for any public 

purpose nor in conformity with all applicable legal provisions and procedures (the due process of 

law requirement). 

83. Since the term “public purpose” is too broad and indefinite, its existence has to be 

determined on case-by-case basis. The explosion occured on 9 June 2009, whereas the cause of the 

Incident has remained unknown71. Almost one and half year later, on 29 November 2010, the 

Respondent expropriated the oil wells and suspended the FPS’ drilling licence established by the 

MLA. However problematic the environmental situation in the Gulf of Libertad bordering Sylvania 

was, the expropriation of the oil wells and the licence did not solve it. The oil spill has not been 

removed since the expropriation. At the moment of transfer the damaged wells had already been 

sealed.72 The only consequence of the expropriation was that the oil wells have been in possession 

of NPCS instead of FPS, which has had the legal title to operate it, and the rest of the wells have 

become useless because of suspension of the MLA. Assuredly, the expropriation was not for public 

purpose and thus was clearly unlawful.  

84. Furthermore, the Presidential Decree as an authorization for the takeover by NPCS teams 

was not issued within the limits of due process of law. Neither Respondent nor FPS “had been given 

a full opportunity to be heard and to present evidence”73 in spite of the fact that the Presidential 

Decree was an individual administrative act which interferred with the rights of only one subject - 

the Claimant. Since the takeover occurred on the very same day the Presidential Decree was issued 

the “judicial review by the courts”74, which is one of the most important requirements of the due 

process of law, of the Presidential Decree was only illusory.  

C. Even if the Expropriation Was to Be Considered so far Lawful, the Respondent Has 

Failed to Provide Full and Effective Compensation 

85. Even if the Tribunal found that the previous preconditions were fulfilled and hence the 

expropriation was to be considered so far lawful, the Respondent has failed to provide full and 
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effective compensation. It is a widely recognised concept that “where property is expropriated, even 

for environmental purposes, whether domestic or international, the state's obligation to pay 

compensation remains”75. 

86. According to the Art. 4 para. 3, “full and effective compensation shall be equivalent to the 

market value of the Investment immediately prior to the time at which the decision to nationalize or 

expropriate is announced or made public”. The Tribunal should bear in mind that the oil wells are 

the assets without which the entire investment would lose its economic use and that the MLA is an 

authorization without which the oil wells cannot be lawfully operated. 

III.  THE  RESPONDENT VIOLATED  FAIR  AND EQUITABLE  TREATMENT  

PROVISION 

87. The Claimant submits the level of protection provided by FET is not limited to the 

international minimum standard (A). The Respondent violated FET by frustrating legitimate 

expectations of the Claimant (B) and by the virtue of OPA retroactivity (C). Furthermore, the 

Respondent violated FET by the release of the confidential report and the mendacious information 

(D). 

A. The Protection Guaranteed by FET Provision Included in Freedonia-Sylvania BIT Is 

not Limited to International Minimum Standard. 

88. The substantive protection of the Claimant guaranteed by the FET provision of Freedonia-

Sylvania BIT is not limited to international minimum standard (1), alternatively the Claimant can 

rely on FET provision contained in on ECT (2). 

1. FET in Freedonia-Sylvania BIT is not limited to international minimum standard. 

89. According to the Art. 2 para. 1 of Freedonia-Sylvania BIT: “The Contracting Parties shall at 

all times ensure treatment in accordance with customary international law, including fair and 

equitable treatment and full protection and security, of the Investments of Investors of the other 

Contracting Party.”   

90. FET is an autonomous, absolute standard of protection, detached from the host state 

domestic law, that provides the investor with a broad scope of protection76, not limited to a 
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minimum standard of international law77, as Dolzer states:  

the fact that parties to BITS have considered it necessary to stipulate this standard as an 

express obligation rather than rely on a reference to international law and thereby invoke a 

relatively vague concept such as the minimum standard is probably evidence of a self-

contained standard78.  

91.  This position is shared by UNCTAD secretariat: “Fair and equitable treatment is not 

synonymous with the international minimum standard. Both standards may overlap significantly 

with respect to issues such as arbitrary treatment, discrimination, and unreasonableness, but the 

presence of a provision assuring fair and equitable treatment in an investment instrument does not 

automatically incorporate the international minimum standard for foreign investors. Where the fair 

and equitable standard is invoked the central issue remains simply whether the actions in questions 

are in all circumstances fair and equitable or unfair and inequitable”.79 This plain meaning approach 

is, unlike the approach linking FET with minimum standard of international law, consistent with 

rules of interpretation contained in VCLT. The Art. 31 para. 1 of VCLT states:” 1. A treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the 

treaty in their context and in the light of its object and purpose.” The parties can of course limit the 

protection to the international minimum standard, but only by a clear wording that contains explicit 

limitation. However, in case of Art.2 para 1 of Freedonia-Sylvania case, the intent to limit the FET 

to minimum standard was not expressed by the drafters. 

2. Alternatively, the Claimant can rely on FET provision included in ECT  

92. Even if the wording of the Art. 2 para 1 of Freedonia-Sylvania BIT would be interpreted as 

to link the FET to the international minimum standard, the Claimant would rely on the of FET 

provision contained in the Art. 10 para. 1 of ECT by virtue of “umbrella clause” contained in the 

Art. 14 para. 1 of the Freedonia-Sylvania BIT. The FET provision as contained in the ECT 

conclusively does not link FET to the minimum standard of international law and is therefore more 

favorable for the Claimant. The Art. 14 para. 1 of Freedonia-Sylvania BIT states:  

Whenever any issue is governed both by this Agreement and by another international 

agreement to which both the Contracting Parties are parties, or whenever it is governed 

otherwise by general international law, the most favourable provisions, case by case, shall be 

applied to the Contracting Parties and to their Investors. 
                                                 
77  Pope&Talbot, paras. 105-118. 
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B. The Respondent Violated Claimant's Legitimate Expectations 

93. As FET is a very general, broad and flexible standard, tribunals apply it by referring to its 

sub-elements that are analogous to the concept of the rule of law in domestic legal systems80. The 

case law recognizes stability and predictability of legal framework, protection of acquired rights, 

lack of arbitrary and discriminatory treatment and protection of  legitimate expectations to be main 

substandards of FET81. 

94. The reason for recognizing the principle of legitimate expectations in international 

investment law is to provide the investor with a possibility to make rational business decisions. 

These decisions are partly based on the important characteristics of legal framework that is in place 

at the time of investment82. Both the general characteristics of regulatory framework in the time of 

investment83 and specific assurances84, even those that are not per se legally binding from the 

domestic law perspective, made to an investor are recognized to provide basis of legitimate 

expectations of the investor. While the principle of legitimate expectations does not guarantee a 

petrification of legal environment, it guarantees consistent, predictable and stable legal framework 

of the host state85, and as it was accurately articulated in landmark case on the subject, Tecmed, 

“treatment that does not affect the basic expectations that were taken into account by a foreign 

investor to make an investment”86.   

95. The Claimant submits that the Respondent violated the principle of legitimate expectation 

by adopting and applying the OPA amendment. The OPA amendment frustrated legitimate 

expectations by the significance and suddenness of adopted changes (1) and violating specific 

assurances that were given to investor in the MLA (2). 

1. The Respondent Frustrated the Claimant’s Legitimate Expectations by the Substantial 

Change of Regulatory Framework 

96. Oil-drilling is by its nature an endeavor with a high degree of risk involved. Even with 

taking all of the possible precautionary measures, a drilling company can never be certain that an 

accident would not occur. For this very reason an investor-friendly regulation of sanctions imposed 

on a drilling company in case of potential oil-spill was one of the decisive reasons why the 

                                                 
80  Schill, p. 79. 
81  Tudor, p. 163. 
82   Azurix, para 372, Saluka v. Czech Republic, para. 329. 
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84  BG Group v. Argentine para. 250. 
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Claimant had decided to pursue the investment opportunity in Sylvania. Relevant economic 

literature on the subject recognizes significant measurable relation between the level of 

environmental regulation and foreign direct investment inflow87. This is why states, perfectly aware 

of this correlation, engage in “race to the bottom” in terms of environmental protection, in order to 

attract foreign investment. 

97. The Respondent, perfectly aware of the nature of the oil-drilling business, provided an 

investor-friendly environment specifically tailored for the needs of oil-drilling companies, by 

adopting a legal regulations of liability and damages regime that only applied to eventual oil 

discharges. There are two main arguments that support the claim that by amending OPA the 

Respondent frustrated legitimate expectations of the Claimant based on the regulatory framework of 

Sylvania in the time of investment, and thereby violated FET. Firstly, it is the broadness and 

suddenness of the changes in regulatory framework (a), and secondly it is the fact that the 

amendment was specifically tailored to target and adversely affect the Claimant (b). 

a) The changes in the regulatory framework were significantly broad and sudden 

98. On 10 December 2009, the Sylvanian Congress adopted an amendment that constituted a 

significant change to the Sylvanian environmental regulatory framework, more precisely legal 

regulation of oil-spill consequences. Firstly, it imposed whole liability of the responsible party on 

any removal cost caused by oil discharge and broadened the territorial scope of liability from 

“navigable waters and exclusive economic zone (old section 704 of OPA) to “waters, adjoining 

shorelines and exclusive economic zone” (OPA 704 as amended). Secondly, it broadened the 

definition of the term “damages” (section 705) by newly including the cost of damage assessment, 

loss of substinence use of natural resources, regardless on its ownership, net loss taxes, fees, 

royalties that would be otherwise income of Sylvania  in to the definition of damage. Thirdly, it set 

out entirely new safety obligations (section 1014) and the obligations to consult these measures with 

the Respondent, and fourthly and most importantly, it eliminated the SD75 million cap on total 

 liability resulting from single incident in respect to offshore facilities.88  

99. The newly adopted measures contained in the OPA amendment, all of them highly 

unfavorable for the Claimant, constituted a substantial change in the Sylvanian regulatory 

framework. As the result, diligently projected investment business plan of the Claimant, based on 

reliance on basic stability of Sylvanian law, was rendered entirely useless, as the Respondent 

burdened it with broad array of new obligations. The Respondent lured the Claimant to pursue an 
                                                 
87  Dong, p. 12. 
88  Record, Uncontested facts, para 11, Second Clarification, No.13. 
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investment by an investor-friendly liability regime resulting from an oil-spill, only to entirely 

change this regime after the oil-spill occured. The possibility of an oil-spill incident was foreseen by 

the Respondent, which can simply be documented by the fact, that Sylvania, quite unusually, 

adopted a specific legal regime that only applies to oil-spills. Applying the test used in Tecmed 

case89, the treatment of the Claimant did affect its basic legitimate expectations, which were 

decisive for pursuing the investment. Such a conduct constitutes breach of FET. 

b) The OPA amendment was taylored to target and negatively affect the Claimant 

100. It is understandable that every state is entitled to gradually and predictably alter its 

regulatory framework in order to regulate domestic matters in the public interest. In such situations, 

the evolution of legal framework might adversely influence, among other entities, investors as well. 

However, it is an entirely different matter, when the host state adopts legislation that is specifically 

designed to aggrieve a particular investor just to rectify its public image and improve its economic 

situation.  

101. Despite the fact that the OPA amendment is formulated in general terms, it is undoubtedly a 

measure that is not only a direct result of the Incident, but its “solution” as well, as it shifts the 

financial burden from Sylvania to the FPS. The lack of general nature of the OPA amendment can 

also be demonstrated by the fact, that while the cap on liabilities from off-shore facilities spills was 

eliminated, the cap on spills from vessels, and onshore facilities remained intact90. Such a 

legislation has to be considered as “targeted legislation”, a form of denial of justice, that although 

formally operates as a statute is materially a decision in an individual case91. The “targeted nature“ 

of the OPA amendment deprived the  FPS of due process of law and as such led to the FET 

violation. 

2. The Respondent Frustrated the Claimant’s Legitimate Expectations by Violating the MLA 

102. As previously stated, besides general regulatory framework, specific assurances made to an 

investor constitute another, more apparent, source of legitimate expectations. This specific 

assurance does not need not be per se legally binding, however the greater the formality of an 

assurance, the greater its ability is to trigger legitimate expectation92. Both parties concluded a valid 

contract – the MLA, which served as the basis of operation of FPS. The MLA regulated, among 

other matters, safety obligations that included a requirement to take all appropriate measures to 
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prevent discharges of oil on navigable water; and, in the event of a discharge, to ensure an 

immediate and effective removal of oil on navigable waters. 

103. The MLA is a specific legal instrument, a license agreement, distinct from a contract 

between private parties, or between public authority acting as a private party (“dominium”), as 

Sylvanian government acted within its authority as a public body (“imperium”), with privilege of 

coercive authority exercised e.g. via legislation. This specificity of the MLA is further corroborated 

by the fact, that the MLA “has force of law”(Clause 22)93. Clause 18 of MLA states: “The Republic 

of Sylvania undertakes to take all the necessary measures to ensure that FPS enjoys all the rights 

conferred upon it by this Agreement. Any modifications of the terms and conditions of this 

Agreement may only be made by mutual written consent of the parties.” 

104. Therefore, Clause 18 safeguards that the terms of conditions of the MLA, such as e.g. safety 

obligation, would only be changed after mutual agreement and not by exercise of unilateral coercive 

power of the state – such as a decree or a statute.  Sylvanian government guarantees that the terms 

of conditions of the contract will not only be upheld by the Sylvanian government, but by the 

Republic of Sylvania in general. The MLA is a contract with the force of law, which takes 

precedence over the OPA as lex specialis (the MLA with the force of law) derogat legi generalis (the 

OPA). By unilateral imposition of the new safety obligations, the Respondent breached the Clause 

18 of the MLA and thereby frustrated the Claimant’s legitimate expectations, based on specific 

assurances contained in the said article.  Furthermore, the breach of the MLA constituted direct 

violation of the Art. 10 of the Freedonia-Sylvania BIT.: „Each Contracting Party shall constantly 

guarantee the observance of any obligation it has assumed with regard to Investments in its 

Territory by Investors of the other Contracting Party.“94 

C. The Respondent Violated the Fair and Equitable Treatment Provision by the Virtue of 

the OPA Retroactivity 

105. Generally, not changing the rules after the game is an element of fundamental fairness. 

While some legal principles might be a matter of a mere convention, non-retroactivity is an 

essential defining aspect of law as a functional normative system. Leading legal philosopher Leon 

Fuller considers the rule of non-retroactivity as an element of inner morality of law.95 

106. If a new law attaches new legal consequences to events completed before its enactment, it 

operates retroactively. Laws that apply retroactively may be classified as operating with either 
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94  Freedonia-Sylvania BIT, Article 10. 
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secondary or primary retroactivity. Secondary retroactivity (“weak retroactivity”) occurs far more 

frequently than primary retroactivity (“strong retroactivity”). A law that operates with secondary 

retroactivity affects the legality of past private action in the future, after the applicable date of the 

law. Primary retroactivity alters the legality of past action. An action that was legally permissible at 

the time it occurred, has either become impermissible, or is burdened, in the past (i.e., prior to the 

applicable date of the new law)96.  

107. Lex retro non agit, i.e. the principle according to which rules shall apply prospectively not 

retrospectively, is deeply rooted both within the context of the civil and the common law 

jurisdictions, general international law, humanitarian international law, EU law and is consistently 

upheld by international judicial bodies such as ECHR or The Court of Justice of the European 

Union. The relevance of human rights jurisprudence in the context of investment disputes, 

regarding both substantive and procedural issues, has been confirmed in numerous cases. In Tecmed 

case97 the tribunal relied on ECHR definition of proportionality, although the host state, Mexico 

was not under ECHR jurisdiction. ECHR case law was referred to in various other decision such as 

Mondev v. United States98 where ECHR retroactivity case law was applied. The vast majority of 

retroactivity case-law deals with the issue whether particular statute did have a retroactive effect or 

not. The question of validity of the non-retroactivity rule is not often thoroughly analyzed, as it is 

considered to be self-evident and almost axiomatic.99 However, the retroactive nature of the OPA 

amendment is evident and uncontested100,101. 

108. The principle of non-retroactivity is closely connected to principle of legitimate expectation 

as they both regulate the issue of legal certainty. There is no doubt, that principle of legitimate 

expectation is a basic sub-standard of FET unanimously recognized by investment dispute 

jurisprudence. The principle of non-retroactivity, albeit resembling to the principle of legitimate 

expectation is far more fundamental. Whereas legitimate expectation doctrine protects expectation 

that, pro futuro, certain legal rule will remain unchanged, the principle of non-retroactivity 

guarantees that already acquired legal right will not be taken away. Primarily retroactive legislative 

leads to absolute legal uncertainty, which is not reconcilable with any concept of rule of law and, by 

extention, any concept of fair and equitable treatment.   

109. The OPA amendment was adopted on 10 December 2009 and made effective from 1 June 
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2009.102 Therefore, the Respondent adopted a strongly retroactive law which has directly affected 

the Claimant, especially by the virtue of the fine imposed for the alleged breach of safety 

obligations in the amount of  SD 150 million. This fine is an amount SD 75 million higher than the 

SD 75 million cap on liabilities contained in the section 2035 of OPA that was in force, when the 

Incident occurred and which should have been applied in this case. Furthermore, the legal basis for 

alleged breach of safety obligation was formed based on the retroactively imposed broadened safety 

obligations, not the safety obligations that were in place at the time of the Incident. Finally, the 

scope of damages the FPS is allegedly liable for was significantly retroactively broadened as well.  

110. In summary, instead of issuing a fine in the maximum amount of SD 75 million for 

breaching less strict safety obligations calculated on the basis of narrower definition of damages, 

the Claimant was issued SD 150 million for violating obligations that were not in place at the time 

of Incident for causing damages. These damages were not even considered to be damages at the 

time of the Incident and thereby the Respondent violated the FET.  

D. The Respondent Violated the FET by the Release of the Confidential Report and the 

Mendacious Information 

111. Under the FET, the host state is obliged to “manage the public’s expectations” in terms of 

fulfillment of the investor's obligations. Additionally, the host state has the duty not to diminish the 

investors’ enjoyment of the investment by active undermining the confidence in the investor in the 

form of a public criticism. These principles were clearly articulated in Biwater Gauf v. Tanzania:103 

Failure to manage the public expectations, and the actions taken to undermine the public’s 

confidence in City Water, together constitute a breach of the fair and equitable treatment 

standard, in as much [sic] as they represent a failure to use due diligence in the protection of 

BGT’s investment, and the departure from  BGT’s legitimate expectation that the government 

would at the very least maintain a neutral position and not tarnish City Water’s image in the 

eyes of the public.104 

112. The FPS was actively attempting to diminish the adverse effect of the oil-spill not only by 

proactive cleaning efforts, but also by participating on production of the governmental report by 

providing a testimony to the public authorities. These information were given in a close session, 

with a legal guarantee, that the report will remain confidential105. However, on 24 July 2009, the 
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confidential report was published in La Reforma newspaper106. The report described the scale of the 

oil-spilling as “million of gallons a day” instead of the factually accurate 35,000 - 60,000 gallons a 

day107. As  the result, the FPS share price dropped dramatically108. The Respondent continued with 

public campaign against the Claimant by the public statement of made by the Sylvanian President, 

“the oil spill in the Gulf of Libertad caused catastrophic damage. This has been aggravated by FPS’ 

abject incompetence and failure to remedy it”109. However, any failure on the side of the FPS has 

not been established. The FPS independently mobilized emergency response and actively 

participated on the sealing of the oil-wells.  

113. Not only did the Respondent fail to maintain neutral position, it actively undermined the 

public confidence in the investor by the release of the confidential report that was conclusively 

factually inaccurate and the President’s statement which was more slanderous than merely factually 

incorrect. By this conduct, the Respondent has violated the Claimant’s legitimate expectations in the 

confidential nature of the report as well as its legitimate expectation that the Respondent would 

maintain at least “neutral position” towards the Claimant.  

IV.  THE  RESPONDENT IS NOT ENTITLED  TO RELY  ON THE  ESSENTIAL 

SECURITY  CLAUSE 

114. The Claimant submits that the Respondent shall not invoke the essential security clause, i.e. 

Art. 9 para. 2 of the Freedonia-Sylvania BIT. Essential security clause is not self-judging (A). Even 

if the essential security clause were self-judging, the Respondent acted in bad faith and failed to 

take the least investment-restrictive measure (B). Even if the Respondent could invoke the essential 

security interest clause it owes the Claimant compensation for the expropriated assets (C). 

A. Essential Security Clause is not Self-Judging 

115. The Art. 9 para.2 of the Freedonia-Sylvania BIT  states: 

Nothing in this Agreement shall be construed […]to preclude a Party from applying measures 

that it considers necessary for the maintenance or restoration of public order, the fulfillment 

of its obligations with respect to the maintenance or restoration of international peace or 

security, the observance of its international law obligations, or the protection of its own 

essential security interests.  
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116. The interpretation which would lead to the conclusion that the Art. 9 para.2 of the 

Freedonia-Sylvania BIT  is self-judging is contrary to the rule of interpretation contained in the Art. 

31 para. 1 of the VCLT (1). As the entire concept of self-judging clauses is very special and 

contradicting the principle of nemo iudex in causa sua, such special meaning of the Art 9 para. 2 of 

the Freedonia-Sylvania BIT  would have to be explicitly declared as demanded by the Art. 31 para. 

4 of the VCLT (2). 

1. The interpretation of the essential security clause as self-judging would be contrary to the 

rule of interpretation of the Art. 31 para.1 of the VCLT 

117. The Art. 31 para. 1 of the VCLT provides that international treaties shall be interpreted in 

accordance with the ordinary meaning in relevant context and in the light of their object and 

purpose. Furthermore, pursuant to the Art. 31 para. 2 of the VCLT, for the purpose of interpretation 

the context of the treaty shall be construed from the text itself, preamble and annexes. 

118. The preamble of the Freedonia-Sylvania BIT expresses the desire “to establish favourable 

conditions for improved economic co-operation between the two countries, including investment by 

nationals of one Contracting Party in the territory of the other Contracting Party.”  

119. The text of the Freedonia-Sylvania BIT  is composed mostly of protective provisions. States 

are prohibited from taking measures which would violate standards such as fair and equitable 

treatment and full protection and security110. No investor can be subject to unjustified or 

discriminatory measures111 and to nationalization or expropriation112. 

120. The object and purpose of the Freedonia-Sylvania BIT  is clear enough. It is to protect the 

investor of one contracting parties from the harmful actions of the other contracting party. These 

protective provisions which encourage the investor to invest in the territory of the other contracting 

party would be deprived of any normative scope of application if the essential security clause was 

interpreted as self-judging. In other words: “any interpretation resulting in an escape route from the 

obligations defined cannot be easily reconciled with that object and purpose. Accordingly, a 

restrictive interpretation of any such alternative is mandatory”113. 

2. There is no explicit declaration of the intent essential security clause to be self-judging 

121. The interpretation leading to the conclusion that the essential security clause is self-judging 

                                                 
110  Art. 2 para. 2 of the Freedonia-Sylvania BIT. 
111  Art. 2 para. 3 of the Freedonia-Sylvania BIT. 
112  Art. 4 paras.1, 2 of the Freedonia-Sylvania BIT. 
113  Enron v. Argentina - merits, para. 331. 



TEAM FLEISCHHAUER, 2011, FDI MOOT 

32 
 

would give the Respondent the power to suspend the protective function of the Freedonia-Sylvania 

BIT . The possibility of such unilateral suspension would breach the principle nemo iudex in causa 

sua (no one can be a judge in his own case). The principle nemo iudex in causa sua is a general 

principle of law114 and is also recognised as international by PCIJ.115 

122. As demonstrated above, the essential security clause being interpreted as self-judging would 

be a special exception to the object and purpose of the Freedonia-Sylvania BIT and to the general 

principles of law. According to the Art. 31 para. 4 of the VCLT “[…] a special meaning shall be 

given to a term if it is established that the parties so intended”. It is impossible to establish that it 

was the intention of the parties to give such special meaning to the essential security clause.  

123. For all of the preceding reasons, the essential security clause is not self-judging and it is up 

to the Tribunal to establish whether the applied measures were necessary. 

B. The Respondent Acted in Bad Faith  

124. Even if the Tribunal came to the conclusion that the Art. 9 para. 2 is self-judging, the 

Tribunal still has the power to determine whether the measures (i.e. the imposition of the fine, 

suspension of the MLA and the takeover of the wells) were applied in good faith116. However 

legitimate has the goal of the clean environment restoration been, the applied measures did not 

contribute anyhow to its achievement and were more likely arbitrary (1). Moreover, the Respondent 

did not take the least-investment restrictive measures (2). 

1. The applied measures were arbitrary and did not correspond the environmental goal 

125. It is important to point out, that none of the three relevant actions (i.e. the imposition of the 

fine, suspension of the MLA and the takeover of the wells) have contributed to the achievement of 

the goal of the restoration of clean environment. All of the three actions were more likely to be 

arbitrary. Arbitrary measure, as used in general language, can be defined as “fixed or done 

capriciously or at pleasure; without adequate determining principle [...] without cause based upon 

the law”117. Consequently, “arbitrariness” is contradictory to the standard of good faith. 

126. Firstly, the imposition of the fine was based on the retroactive provisions of the OPA as 

amended. Retroactive legislature tramples any possible legitimate expectations as it was 

                                                 
114  Fortman, p. 26. 
115  Lausanne, para. 95.  
116  LG&E v. Argentina, para. 214. 
117 Siemens v. Argentina, para. 318. 
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demonstrated above118. Moreover, the Sylavanian Government granted 60-day period to take all 

appropriate measures to comply with the obligations under the retroactive OPA. The Sylvanian 

Government ordered FPS to pay fine 28 days later 119. Consequently, the Respondent itself breached 

its own affirmation. 

127. Secondly, the explosion occurred on 9 June 2009120. The FPS independently mobilised an 

emergency response team to work on plugging the wells and to address environmental damage; 

team of experts from the FPS and the NPCS had already sealed the damaged wells. Transfer of the 

wells (authorized by the presidential decree) occured on 29 November 2010. Obviously, at the 

moment of the transfer of the wells, the damaged wells had already been sealed and thus there was 

no need for such transfer. 

128. Thirdly, the suspension of the MLA occurred on the very same day as the transfer of the 

wells. It is unimaginable how the suspension of the MLA contributed to the achievement of the goal 

of the restoration of clean environment. The only consequence of the suspension was that the FPS 

could not even operate the wells which were not leaking and which were not transferred to the 

NPCS. 

2. The Respondent did not take the least investment-restrictive measures with regard to the 

takeover of the wells and the suspension of the MLA 

129. The least investment-restrictive measure test was developed by the WTO tribunal which 

held that „where a state can achieve its chosen level of environmental protection through a variety 

of equally effective and reasonable means, it is obliged to adopt the alternative that is most 

consistent with open trade“121. This test corresponds to the Art. 25 para. 1 lit. a) of the ILC Articles 

which states that the act is not wrongful if it is the only way to safeguard an essential interest. 

130. As evidenced hereinabove, the takeover of the wells did not serve any environmental 

purpose. The damaged wells had already been sealed at the moment of the takeover122. The 

Claimant was deprived of the economic use of the rest of the wells which were never leaking by the 

suspension of the MLA. These wells were able to operate and therefore the suspension of the MLA 

only harmed the investor without any benefit for the environment. The Respondent did not consider 

whether there were any other ways to protect the environment, hence it did not take the least-

                                                 
118  part III. D of this Memorial. 
119  Record, Uncontested Facts, para. 15, para. 16, pp. 3,4. 
120  Record, Uncontested Facts, para. 7. 
121  SD Myers v. Canada, para. 21. 
122  Second Clarification, Request, No. 49. 
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investment restrictive measures and clearly acted in bad faith. 

C. Even if the Respondent Could Invoke the Essential Security Interest Clause It Owes 

the Claimant a Compensation 

131. Even if the essential security clause was self-judging and the applied measures were 

considered to be applied in good faith and to be the least investment-restrictive, the Respondent still 

has had the obligation to compensate the Claimant. 

132. The Art. 5 of the Freedonia-Sylvania BIT provides: „[s]hould Investors incur losses […] due 

to […] states of emergency, environmental catastrophes, or other similar events, the Contracting 

Party […] shall offer adequate compensation.” The Essential security clause is not an overall 

exemption from the other BIT obligations123.“Had the Contracting Parties, after carefully 

negotiating a complex set of legal obligations to protect and promote investments, intended that 

such obligations would not apply in times of war, civil disturb ance, or national emergency, they 

certainly would have so stated specifically“124. Freedonia and Sylvania did not incorporat such 

exception into their BIT and therefore the Respondent has had the obligation to pay compensation. 

                                                 
123  Suez v. Argentina, para 270. 
124  Ibid. 
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REQUEST FOR RELIEF 

133. In the light of the foregoing, the Claimant respectfully requests this Tribunal to find that:  

(i) this Tribunal has jurisdiction over the Claimants’s claim; 

(ii)  this Tribunal has no jurisdiction over the Respondent’s counterclaim;  

(iii)  the CSE should not be permitted to participate in the ICC proceedings between the 

Claimant and the Respondent 

(iv) The Respondent violated its obligations under Articles 2, 4, 5, 10 of the Freedonia-

Sylvania BIT;  

(v) The Respondent’s Essential Security excuse should be disregarded. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 30, 2011 BY 

 

----------------------- 

Team-Fleischhauer 

On-behalf of-the Claimant,  

Freedonia Petroleum LLC. 


