
 

Team Forster 

 

 

 
 

 

 

IN THE INTERNATIONAL CHAMBER OF COMMERCE 

PARIS, FRANCE 

2011 

 

 

 

 
 

 

 

THE CASE CONCERNING 

“FREEDONIA PETROLEUM S.A.”  

ICC CASE 
 

 

FREEDONIA PETROLEUM LLC (CLAIMANT) 

 

VS. 

 

THE REPUBLIC OF SYLVANIA (RESPONDENT) 

 

 

 

Memorial for the Claimant 

 



i 

TABLE OF CONTENTS 

 

TABLE OF CONTENTS .................................................................................................................... I 

TABLE OF AUTHORITIES ........................................................................................................... III 

TABLE OF LEGAL SOURCES ..................................................................................................... VI 

STATEMENT OF FACTS .................................................................................................................. 1 

ARGUMENTS ..................................................................................................................................... 3 
PART ONE: JURISDICTION ....................................................................................................................... 3 

I - Freedonia Petroleum is an investor protected by the BIT, and does not fall under the exclusion 

of article 1(3)(c) ............................................................................................................................ 3 
A - Freedonia Petroleum is an investor under article 1(2)(b) of the BIT ........................................................................ 4 
B - Freedonia Petroleum does not fall under the exception of article 1(3)(c) ................................................................. 4 

II - The Republic of Sylvania is bound by the BIT with regard to the actions of the government, but 

also with regard to NPCS’ actions ................................................................................................ 7 
III - The tribunal has jurisdiction over claims arising out of a breach of the BIT as well as over 

claims arising out of a breach of the Medanos License Agreement ............................................. 9 
IV - The fork-in-the-road provision of the BIT is not applicable to Freedonia Petroleum’s claim ... 10 
V - Claimant objects to any intervention of CSE .............................................................................. 13 

PART TWO: MERITS .............................................................................................................................. 16 
I - Respondent Has Violated Fair and Equitable Treatment Standard ........................................... 16 

A - Breaching its contractual obligations in its sovereign capacity, Respondent violated fair and equitable treatment 

standard, as provided under Article 2(2) of the BIT ............................................................................................... 16 
B - Respondent harassed Claimant and subjected the former to unjustified and discriminatory measures .................. 17 
C - Respondent failed to honour Claimant’s legitimate expectations ........................................................................... 20 

II - Confiscation of the Claimant’s investment by respondent amounts to an expropriation ........... 22 
A - The Freedonia-Sylvania BIT protects shareholder’s rights and property rights in the License Agreement ........... 22 

1- Claimant’s shareholding rights in FPS are protected under the BIT ..................................................................... 22 
2- Claimant’s property rights in the License Agreement are protected under the BIT .............................................. 22 

B - Respondent’s confiscation of the Claimant’s investments, carried out in a series of interconnected steps, amounts 

to an expropriation. ................................................................................................................................................. 23 
1- Respondent directly expropriated Claimant’s investments ................................................................................... 23 
2- Respondent indirectly expropriated Claimant’s investments ................................................................................ 24 

a- The duration of the interfering measures is excessive ...................................................................................... 25 
b- The degree of the interfering measures is excessive ........................................................................................ 26 

C - Respondent’s expropriation of the Claimants’ investments was in breach of Article 4(2) of the BIT ................... 27 
1- Expropriation did not serve the public purpose requirement ................................................................................ 27 
2- Expropriation was not conducted in conformity with all legal provisions and procedures .................................. 28 



ii 

3- Expropriation was not immediately, fully and effectively compensated .............................................................. 29 
D - Respondent’s expropriation of the Claimants’ investments not justified by the exercise of police powers ........... 29 

III - Respondent is not entitled to rely on the Essential Security Provision of Article 9 of the Treaty

 31 
A - Respondent’s essential interest was not in a grave and imminent peril .................................................................. 32 
B - Respondent had other ways of preserving its interests ........................................................................................... 32 

RELIEF REQUESTED ........................................................................................................................ 34 
 
 

 

 

 

 



iii 

TABLE OF AUTHORITIES 

 

 

TREATISES AND DIGESTS 

ALENFELD Justus Alenfeld, Die Investitionsförderungsverträge der 
Bundesrepublik Deutschland, Athenäum, 1971, 196 pages  

CAMERON Peter D. Cameron, International Energy Investment Law, The 
Pursuit of Stability, Oxford University Press, 2010, 330 pages 

CRAWFORD James Crawford, The International Law Commission’s Articles on State 
Responsibility, Cambridge University Press, 2002, 424 pages 

DOLZER, SCHREUER Rudolf Dolzer and Christoph Schreuer, Principles of international 
investment law, Oxford University Press, 2008, 433 pages 

MCLACHLAN, SHORE, 
WEINIGER 

Campbell McLachlan QC, Laurence Shore and Matthew Weiniger, 
International Investment Arbitration, Substantive Principles, Oxford 
University Press, 2008, 474 pages 

MOORE John Basset Moore (ed.). International Adjudications: Modem Series 372, 
Vol. 5, 1933, 532 pages 

NEWCOMBE, PARADELL Andrew Newcombe and Lluís Paradell, Law and Practice of Investment 
Treaties: Standards of Treatment, Kluwer Law International, 2009, 648 
pages 

SCHWARZENBERGER G Schwarzenberger, International Law as Applied by International Courts 
and Tribunals, Vol. I, Stevens Ed., 1976, 680 pages 

SCHWEBEL Stephen M. Schwebel, Justice in International Law, Cambridge University 
Press, 1994, 648 pages 

SMEUREANU Ileana M. Smeureanu, Confidentiality in International Commercial 
Arbitration, Kluwer Law International, 2011, 240 pages 

  

 



iv 

 

ESSAYS AND ARTICLES 

 

BÖCKSTIEGEL Karl-Heinz Böckstiegel, “Transparency and Third-Party 
Participation in Investment Arbitration”, in R. Hoffman and C. 
Tams (Eds.), The International Convention on the Settlement of 
Investment Disputes (ICSID): Taking Stock after 40 years, Nomos, 
2007, 209 

BOND Stephen Bond, “Expert report in Esso/BHP v. Plowman”, 11 Arbitration 
International (1995) 273 

BROCHES A. Broches, “The Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States”, 135 Hague Rec. d. Cours 
(1972) 331 

BUYS C. G. Buys, “The Tensions between Confidentiality and Transparency in 
International Arbitration”, 14 American Review of International 
Arbitration (2003) 121 

COVAS, DEN HAAN Francisco Covas and Wouter J. Den Haan, “The Cyclical Behavior of Debt 
and Equity Finance”, 2 American Economic Review (2011) 877 

GAILLARD Emmanuel Gaillard, “Le principe de confidentialité de l’arbitrage 
commercial international”, Recueil Dalloz Sirey (1987) 153 

GREENBERG, FERIS, 
ALBANESI 

Simon Greenberg, Jose Ricardo Feris & Christian Albanesi, 
“Consolidation, Joinder, Cross-Claims, Multiparty and 
Multicontract Arbitrations: Recent ICC Experience” in B Hanotiau 
& EA Schwartz (eds.) Multiparty Arbitration, Dossier VII, ICC 
Institute of World Business Law, ICC Publication No. 701 
(September 2010). 

HOBÉR Kaj Hobér, “State Responsibility and Investment Arbitration”, 5 Journal of 
International Arbitration (2008) 545 

MCLEAN R. David McLean, “Share Issuance and Cash Savings”, 3 Journal of 
Financial Economics (2011) 693 



v 

REINISCH Reinisch, “Necessity in International Investment Arbitration - An 
Unnecessary Split of Opinions in Recent ICSID Cases?”, 8(2) The Journal 
of World Investment and Trade, 2007, p. 210 

SCHREUER Christoph Schreuer, “Protection against Arbitrary or Discriminatory 
Measures”, in R. P. Alford et C. A. Rodgers (Eds.), The Future of 
Investment Arbitration, Oxford University Press, 2009, 183 

WÄLDE Thomas W. Walde, “Remedies and Compensation in International 
Investment Law”, 2(5) TDM 2005 



vi 

TABLE OF LEGAL SOURCES 

 

ARBITRAL DECISIONS 

AAPL AAPL v. Sri Lanka, ICSID Case No. ARB/87/3, Award of 27 June 
1990 

ADC ADC Affiliate Ltd and ADC & ADMC Management Ltd v Hungary, ICSID 
Case No. ARB/03/16, Final award of 02 October 2006 

Aguas Argentinas Aguas Argentinas S.A., Suez, Sociedad General de Aguas de 
Barcelona, S.A. and Vivendi Universal, S.A. v. Argentine Republic, 
ICSID Case No. ARB/03/19, Order in Response to a Petition for 
Transparency and Participation as Amicus Curiae of 19 May 2005, 

Aguas del Tunari Aguas del Tunari, S.A. v. Bolivia, ICSID Case No. ARB/02/3, 
Decision on Jurisdiction of 21 October 2005 

AMT American Manufacturing & Trading, Inc. v. Democratic Republic of 
the Congo, ICSID Case No. ARB/93/1, Award of 21 February 1997 

Antoine Goetz Antoine Goetz et consorts v. République du Burundi, ICSID Case No. 
ARB/95/3, Award of 10 February 1999 

Azinian Robert Azinian and others v. United Mexican States, ICSID Case No. 
ARB(AF)/97/2, Award of 1 November 1999 

Azurix Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12, 
Award of 14 July 2006 

Bayindir Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Pakistan, ICSID 
Case No. ARB/03/29, Decision on Jurisdiction of 14 November 2005 

Biwater Gauff Biwater Gauff (Tanzania) Limited v. Tanzania, ICSID Case No. 
ARB/05/22, Procedural Order 5 of 2 February 2007 

 



vii 

Champion Trading Champion Trading Company and Ameritrade International, Inc. v. 
Arab Republic of Egypt, ICSID Case No. ARB/02/9, Decision on 
Jurisdiction of 21 October 2003 

CME CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Partial 
Award of 13 September 2001 

CMS (Jurisdiction) CMS Gas Transmission v. Argentine Republic, ICSID Case No. 
ARB/01/08, Decision on Jurisdiction of 17 July 2003 

CMS (Award) CMS Gas Transmission v. Argentine Republic, ICSID Case No. 
ARB/01/08, Award of 12 May 2005 

CSOB  Ceskoslovenska Obchodni Banka, A. S. v. Slovak Republic, ICSID 
Case No. ARB/97/ 4, Decision on Jurisdiction of 24 May 1999 

Desert Line Desert Line Projects LLP v Yemen, ICSID Case No. ARB/05/17, 
Award of 6 February 2008 

El Paso El Paso Energy International Company v. Argentine Republic, ICSID 
Case No. ARB/03/15, Decision on Jurisdiction of 27 April 2006 

Enron 
(Jurisdiction) 

Enron Corporation and Ponderosa Assets, L.P. v. Argentine 
Republic, ICSID Case No. ARB/01/3, Decision on Jurisdiction of 14 
January 2004 

Enron (Award) Enron Corporation and Ponderosa Assets LP v Argentina, Decision 
on Jurisdiction, ICSID Case No ARB/01/3; Award of 22 May 2007, 

Eureko Eureko B.V. v. Poland, Ad hoc Arbitration, Partial Award of 19 
August 2005 

GAMI GAMI Investments, Inc. v. United Mexican States, UNCITRAL 
(NAFTA), Award of 15 November 2004 

Gas Natural Gas Natural SDG, S.A. v. Argentine Republic, ICSID Case No 
ARB/03/10, Decision on Preliminary Questions on Jurisdiction of 17 
June 2005 

Generation Ukraine Generation Ukraine, Inc. v. Ukraine, ICSID Case No. ARB/00/9, 



viii 

Award of 16 September 2003 

Genin Alex Genin and others v. Estonia, ICSID Case No. ARB/99/2, Award 
of 25 June 2001 

Hamester Hamester v. Ghana, ICSID Case No. ARB/07/24, Award of 18 June 
2010 

Impreglio Impreglio S.p.A v. Pakistan, ICSID Case No. ARB/03/3, Decision on 
Jurisdiction of 22 April 2005 

Lanco Lanco International v. Argentine Republic, ICSID Case No. 
ARB/97/6, Preliminary Decision on Jurisdiction of 8 December 

Lauder Lauder v. Czech Republic, UNCITRAL, Final Award of 3 September 
2001 

LG&E (Jurisdiction) LG&E v. Argentine Republic, ICSID Case No. ARB/02/1, Decision 
on Jurisdiction of 30 April 2004 

Maffezini 
(Jurisdiction) 

Maffezini v. Spain, ICSID Case No. ARB/97/7, Decision on 
Jurisdiction of 25 January 2000 

Maffezini (Award) Maffezini v. Spain, ICSID Case No. ARB/97/7, Award of 13 
November 2000 

Metalclad Metalclad Corporation v. United Mexican States, ICSID Case No. 
ARB(AF)/97/1, Award of 2 September 2000 

Middle East Cement Middle East Cement Shipping and Handling Co SA v. Egypt, ICSID 
Case No ARB/99/6, Award of 12 April 2002 

Mobil Mobil v. Venezuela, ICSID Case No. ARB/07/27, Decision on 
Jurisdiction of 10 June 2010 

Noble Ventures Noble Ventures-v.-Romania, ICSID-Case-No. ARB/01/11, Award-of-
12-October-2005 

 



ix 

Olguin 
(Jurisdiction) 

Eudoro A. Olguín v. Paraguay, ICSID Case No. ARB/98/5, Decision 
on Objections to Jurisdiction of 8 August 2000 

Pan American Pan American Energy LLC and BP Argentina Exploration Company 
v. Argentine Republic, ICSID Case No. ARB/03/13, Decision on 
Preliminary Objections of 27 July 2006 

Parkerings Parkerings-Compagniet AS v. Lithuania, ICSID Case No. ARB/05/8, 
Award of 11 September 2007 

Plama Plama Consortium Ltd v. Bulgaria, ICSID Case No. ARB/03/24, 
Decision on jurisdiction of 08 February 2005 

Pope & Talbot Pope & Talbot v. Canada, UNCITRAL (NAFTA), Award on Merits 
(Phase Two) of 10 April 2001 

Revere Copper Revere Copper & Brass Inc v Overseas Private Investment Corp, 
AAA Award 24 August 1978, 56 ILR 258  

Saluka Saluka Investments B.V. v. Czech Republic, UNCITRAL, Partial 
Award of 17 March, 2006 

Santa Elena Compania del Desarrollo de Santa Elena SA v. Costa Rica,, ICSID 
Case No. ARB/96/1 Award of 17 February 2000 

Sedelmayer Sedelmayer v. Russian Federation, Ad hoc arbitration rules, Award of 
07 July 1998 

Sempra 
(Jurisdiction) 

Sempra Energy International v. Argentine Republic, ICSID Case No. 
ARB/02/16, Decision on jurisdiction of 11 May 2004 

SGS Phillippines Société Générale de Surveillance v. Phillippines, ICSID Case No. 
ARB/03/11, Decision on Jurisdiction of 29 January 2004 

Siemens Siemens v. Argentine Republic, ICSID Case N° ARB/02/8, Decision 
on Jurisdiction of 3 August 2004 

Suez Suez, Sociedad General de Aguas de Barcelona S.A. and Interagua 
Servicios Integrales de Agua S.A. v. Argentine Republic, ICSID Case 
No. ARB/03/17, Decision on Jurisdiction of 16 May 2006 



x 

Tecmed Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, 
ICSID Case No. ARB(AF)/00/2, Award of 29 May 2003 

Thunderbird International-Thunderbird-Gaming-Corporation-v. United Mexican 
States, UNCITRAL (NAFTA), Award of 26-January-2006 

UPS United Parcel Service of America Inc. v. Canada, UNCITRAL 
(NAFTA), Decision on Petitions for Intervention and Participation as 
Amici Curiae of 17 October 2001 

Vivendi I (Award) Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. 
Argentine Republic, ICSID Case No. ARB/97/3, Award of 21 
November 2000 

Vivendi I 
(Annulment) 

Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. 
Argentine Republic, ICSID Case No. ARB/97/3, Decision on 
Annulment of 3 July 2002 

Vivendi II Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. 
Argentine Republic, ICSID Case No. ARB/97/3, Award of 20 August 
2007 

Waste Management 
II 

Waste Management, Inc. v. United Mexican States, ICSID Case No. 
ARB(AF)/00/3, Award of 30 April 2004 

Wena Hotels Wena Hotels Ltd v. Egypt, ICSID Case No. ARB/98/4, Decision on 
Interpretation, 31 October 2005 

 

 

JUDICIAL DECISIONS 

Anglo-Portugese 
Dispute 

Anglo-Portuguese Dispute of 1832, in: A. D. McNair (ed.), 
International Law Opinions 232 (1956), vol. 11 

Chorzów Factory at Chorzów (Germany v. Poland), PCIJ, Judgment on the Merits of 
13 September 1928, Series A, No. 17 



xi 

ELSI Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy), ICJ, 
Judgment of 20 July 1989 

Fisheries Jurisdiction 
Case 

Fisheries Jurisdiction (Spain v. Canada), ICJ, Judgment of 4 December 
1998 

Gabcikovo-
Nagymaros-Project 

Gabcikovo-Nagymaros Project (Hungary v. Slovakia), ICJ, Judgment of 25 
September 1997 

James v. U.K. James v. United Kingdom, E.Crt.H.R., Judgment of 21 February 1986, Ser. 
A, No. 98, 8 European Human Rights Reports (1986) 123 

Nicaragua Case Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. 
United States of America), ICJ, Judgment on the Merits of 27 June 1986 

Oscar Chinn Opinion Oscar Chinn, PCIJ, Series A/B, No. 63, Individual Opinion Judge Anzilotti, 
12 December 1934 

Palestinian Wall 
Opinion 

Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory, I.C.J., Advisory Opinion, 9 July 2004 

 

 

TREATIES AND OTHER INTERNATIONAL PUBLICATIONS 

Commentaries to the 
Draft Articles 

Commentaries to the draft articles on Responsibility of States for 
internationally wrongful acts (2001), Official Records of the General 
Assembly, Fifty-sixth session. Supplement No. 10 (A/56/10), 203 

Freedonia-Sylvania 
BIT or the BIT 

Treaty Between the Republic of Freedonia and the Republic of 
Sylvania Concerning the Encouragement and Reciprocal Protection of 
Investments 

Harvard Draft 
Convention 

Harvard Law School, L. Sohn and M. Baxter, “Draft Convention on the 
International Responsibility of States for Injuries to Aliens”, 55 American 
Journal of International Law (1961) 548 

ICSID Rules ICSID Rules of Procedure for Arbitration Proceedings 



xii 

ILC Articles Articles on State Responsibility, G.A. Res. 56/83, U.N. GAOR, 56th 
Session, Annex, Agenda Item 162, U.N. Doc. A/RES/56/83 (2001) 

License Agreement, License Agreement between Freedonia Petroleum SA and The 
Sylvanian Government, authorized by Law No. A-4575 

NAFTA Statement Recommendation on non-disputing party participation, NAFTA Free Trade 
Commission, 7 October 2004 

Order Executive Order N° 2010 - 1023, Office of the President of the Republic of 
Sylvania, 29 November 2010 

 

 

 

 

 

 



1 

STATEMENT OF FACTS 

 

 

1. Freedonia Petroleum (Claimant) is an energy company active in the exploration and 

production of crude oil. The Freedonia government owns 60% of this company. Freedonia 

Petroleum incorporated Freedonia Petroleum S.A. (FPS), its wholly owned subsidiary in 

Sylvania, on 1 February 2007. 

2. Following a public tender process for oil exploration permits off the coast of Sylvania, 

the Government of Sylvania (Respondent) and FPS entered into the Medanos Licence 

Agreement on 26 May 2007 (the Agreement). Pursuant to its Clause 19, the Agreement is 

governed by Sylvanian Law, as into force at the time the Agreement was concluded. To that 

effect Clause 22 sealed the legal regime of the Agreement to the terms provided for. 

3. On 9 June 2009, an explosion occurred in the Medanos field. Its origin remains 

undetermined, yet was not attributed to Claimant’s. Nonetheless, Claimant actively 

participated to the eventual sealing of the damaged wells. 

4. On 24 July 2009, some Parts of a confidential report from the Sylvanian Government 

heavily criticizing FPS’s management of the crisis were released from an unknown source 

in a leading newspaper on 24 July 2009. 

5. On 10 December 2009, due to considerable public pressure linked to the spill, the 

Sylvanian Congress retroactively amended the Oil Pollution Act (the OPA), extending the 

definition of damages, suppressing the OPA’s SD 75 Millions cap liability for an offshore 

facility. 

6. Following fruitless negotiations between Respondent, which had demanded that FPS 

abide by the terms of the amended OPA, and FPS, the latter sought declaratory relief from 

the Sylvanian courts, requesting that the Agreement took precedence over the amended 

OPA. To date, these requests have not been addressed yet. 

7. On 26 February 2010, Respondent ordered FPS to pay SD 150 millions, pursuant to 

the terms of the retroactively amended OPA. FPS commenced administrative proceedings to 

have this order vacated. 

8. On 10 June 2010, FPS’s claim was rejected by the Ministry of Energy, based on the 

provisions of the amended OPA. 
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9. On 10 August 2010, Respondent adopted a new Hydrocarbon Law that created a state-

owned company, the National Petroleum Company of Sylvania (“NPCS”). 

10. On 29 November 2010, long after the damaged wells were sealed, the President of 

Sylvania issued an Executive Order that entirely suspended the Agreement and authorized 

NCPS to physically take over the repaired wells. 

11. Following an attempt of the Freedonian Government to address the above events 

through diplomatic negotiations, Claimant initiated an arbitration before the International 

Chamber of Commerce pursuant to Article 11 of the Freedonia/Sylvania BIT. 
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ARGUMENTS 

PART ONE: JURISDICTION 

 

12. There is no doubt that oil exploring and drilling activity off the coast of Sylvania 

qualifies as an investment under articles 1(1) and 1(2) of the BIT. According to the 

Freedonia-Sylvania investment treaty commitment of capital or other resources, expectation 

of profit and the assumption of risk in conformity with the laws and regulations of the 

territory in which the investment is made are non-exclusive characteristics of an investment. 

In the present case, Freedonia Petroleum made a significant financial contribution, expected 

a gain from the commercialization of the raw material, and assumed the risk of an 

unsuccessful exploration of the area. Furthermore, article 1(2) explicitly lists movable and 

immovable property and other rights in rem, shares and license agreements as examples of 

investments. Freedonia Petroleum owns shares in FPS, and FPS owns the drilling facilities 

and the rights arising out of the license agreement. Finally, no arbitral tribunal ever refused 

to consider a drilling and oil exploring activity as an investment. 

13. The drilling and oil exploring activity giving rise to this dispute, is therefore 

undoubtedly an investment as defined by the BIT. This being taken for granted, the Tribunal 

has jurisdiction over claims brought by Freedonia Petroleum, an investor in the sense of the 

BIT (I), related to actions carried out by the Sylvanian Government directly or through the 

Sylvanian company NPCS (II) arising out of the breach of the BIT and out of the breach of 

the Medanos License Agreement (the “License Agreement”) (III) and no specific 

procedural disposition of the BIT can validly be opposed to its competence (IV). Finally, 

CSE should be denied participation in the present proceedings (V). 

I -  FREEDONIA PETROLEUM IS AN INVESTOR PROTECTED BY THE 

BIT, AND DOES NOT FALL UNDER THE EXCLUSION OF ARTICLE 

1(3)(C) 

14. Freedonia Petroleum qualifies as an investor under Article 1(2)(b) of the BIT since it 

controls and detains shares in FPS (A). It does not fall under the exclusion of 1(3)(c), 

reserved for companies, which both pursue sovereign activities and are entirely funded by 

the non-disputing state party to the BIT (B) 
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A - Freedonia Petroleum is an investor under article 1(2)(b) of the BIT 

15. It has been a long practice in investment treaty dispute settlement to consider foreign 

shareholding and control over a company incorporated under the laws of the State involved 

in a dispute sufficient for providing jurisdiction ratione personae over the claim of the 

mother company1. Articles 1(1), 1(3)(c) and 11(6) of the BIT make an explicit reference to 

this practice. Especially, Article 1(1) states that every asset that an investor “…owns or 

controls, directly or indirectly…” may qualify as an investment. Hence, the fact that 

Freedonia Petroleum entirely owns and is therefore deemed to control the local company 

FPS, which carries out an oil exploring and drilling activity qualifying as an investment, 

provides for jurisdiction under the BIT. 

16. Furthermore, in accordance with Article 1(2)(b) of the BIT, “shares, debentures, 

equity holdings…” are investments directly covered by the dispute resolution clause. By 

interpreting similar provisions in BITs, a large majority of arbitral tribunals holds that the 

mere detention of shares is sufficient to provide for unhindered jurisdiction under the BIT, 

as long as the treaty includes the possession of shares in its definition of an investment.2 In 

the absence of any specific restriction, and in light of this practice as well as of Article 1(1), 

it has to be presumed that an interpretation of Article 1(2)(b) of the BIT, which is in 

accordance with Article 31 of the Vienna Convention on the Law of Treaties, leads to the 

conclusion that this tribunal has jurisdiction over derivative claims. In fact, the ordinary 

meaning of the disposition, the context of Article 1 of the BIT as well as the object and 

purpose of the treaty, which is to encourage and protect foreign investments, confirm the 

conclusion that Freedonia Petroleum is an investor in the sense of Article 1(3) and that its 

activities are an investment under article 1(1). 

17. Hence, according to the BIT as well as to an established practice in investment 

arbitration, Freedonia Petroleum can bring an action before this tribunal on its own behalf, 

since it owns 100% of shares in FPS, and FPS’ actions directly qualify as investments under 

the BIT. 

B - Freedonia Petroleum does not fall under the exception of article 

1(3)(c) 

                                                
1 DOLZER, SCHREUER, p. 53; AMT § 5.15; Maffezini (Award), § 64; Genin § 324; Champion Trading, § 3.4.2; 
Aguas del Tunari, § 323. 
2 Suez, § 49; CME, § 395; Siemens, § 142; Enron (Jurisdiction) § 49; Champion Trading, § 3.4.2; Mobil, § 153. 
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18. Article 1(3)(c) of the BIT adds one ratione personae exception to the competence of 

the arbitral tribunal: legal persons only qualify as “investors” if they do not “pursue 

sovereign activities and are not funded by the other Contracting Party”. 

19. Interpreting this provision in accordance with the current practice of investment 

tribunals and the general rules of interpretation unavoidably leads to the conclusion that 

both criteria, the requirement of a sovereign activity and the funding by a party to the BIT, 

are cumulative. The ordinary meaning of the term “and” is self-evident in this respect. 

Furthermore, the aim of such an exclusion is to avoid a situation where a State hides behind 

the veil of a corporation in order to obtain access to investor-State dispute resolution instead 

of using a State-to-State dispute settlement mechanism. However, this hypothesis can only 

apply where the State not only funds the operation of the private company, but also uses the 

company to carry out sovereign activities. This is the very reason why investment tribunals, 

ruling under the ICSID Convention, hold that a corporation should be excluded from the 

investor-State dispute settlement mechanism only if it acts as an agent of the State or is 

discharging an essentially governmental function. As it was clearly stated by the tribunal in 

the CSOB case: 

“a mixed economy company or government-owned corporation should not 
be disqualified as a “national of another Contracting State” unless it is 
acting as an agent for the government or is discharging an essentially 
governmental function.”3 

20. As a consequence, an interpretation of Article 1(3)(c) of the BIT in coherence with the 

existing trend of investor-State arbitration, requires prove of both governmental funding and 

the fact that the corporation pursues sovereign activities in order to give effect to the 

exception. 

21. In the present case, despite the fact that the Freedonian Government owns a partial 

interest in Freedonia Petroleum, the investor does not pursue a sovereign activity on the soil 

of Sylvania and certainly does not act as an agent of this State. There is no sovereign 

interest for Freedonia in organizing oil-drilling activities in the territory of another State, 

since it could only expect financial advantages in exchange of its activities. A private 

investor looking for a mere economic benefit can perfectly carry out these activities. As a 

consequence, oil exploration and drilling in the territory of another State is, whether carried 

out with some involvement of the State of Freedonia or not, an action de iure gestionis, and 

                                                
3 CSOB, § 17, quoting A. BROCHES, at 354–5; DOLZER, SCHREUER, p. 46. 



6 

not an action de iure imperii. Since the actions at stake are essentially commercial, and not 

governmental in nature, the exclusion of Article 1(3)(c) of the BIT is not applicable here.4 

22. There is obviously no agency relationship between Freedonia Petroleum and the State 

of Freedonia since the company has an independent legal personality. The State of 

Freedonia does not even have a real control over the investor. 

23. Finally, even if this tribunal should consider, against all expectations, that the criteria 

of sovereign activities and public funding are not cumulative, the Freedonian Government 

does not fund Freedonia Petroleum in the sense of Article 1(3)(c). First of all, the State of 

Freedonia owns a 60% interest in Freedonia Petroleum, but this does not necessarily mean 

that the Government also funds the company to 60%. In fact, shares are not always 

representative of the financial or even material contribution to the companies’ capital.5 

There are many ways for a company to obtain capital, like self-financing, debt or equity. On 

the other hand, a company may issue shares and not expect any financial contribution in 

return. As a consequence, it is very likely that the Government of Sylvania made a financial 

contribution inferior to 50% and can therefore not be considered as funding the company. 

Furthermore, the expression “funded by” is very vague, and the BIT leaves it to the tribunal 

to offer an adequate interpretation. Here again, Article 31 of the Vienna Convention on the 

Law of Treaties applies. The object and the purpose of the BIT are to offer protection and 

legal guarantees to foreign private investors, and the context of Article 1 shows that the 

parties intended to offer a very extensive protection. This is the reason why the terms 

“investment” and “investor” are both defined broadly. Hence, the only reasonable way to 

understand Article 1(3)(c) is to consider that the parties intended to prevent a contracting 

State from bringing a State-to-State claim under the BIT by hiding behind a private entity. 

But this can only be the case where the public financial contribution in a private entity 

reveals a complete State control over this entity. In other words, the expression “funded” 

must be understood as “entirely funded” in the context of the BIT. But there is no doubt that 

privately-held and publicly-traded Freedonian enterprises also hold a 40% interest in 

Freedonia Petroleum, and therefore contribute at least to a certain extend to its funding. 

24. As a consequence, article 1(3)(c) appears very similar in its reach and intention to 

article 5 of the International Law Commission’s Articles on State responsibility. Much as 

                                                
4 CSOB, § 20. 
5 MCLEAN, pp. 693-715; COVAS, DEN HAAN, pp. 877-899. 
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article 5, it requires both a general state control over the entity and the presence of a 

sovereign activity in each individual case. Neither of these conditions is fulfilled in the 

present case. Article 1(3)(c) of the BIT can therefore in no case prevent this tribunal from 

having jurisdiction. 

II -  THE REPUBLIC OF SYLVANIA IS BOUND BY THE BIT WITH 

REGARD TO THE ACTIONS OF THE GOVERNMENT, BUT ALSO 

WITH REGARD TO NPCS’ ACTIONS 

25. All actions and decisions damageable to Freedonia Petroleum’s investment in the 

Medanos Oil field, whether they are carried out by the Sylvanian Government or by the 

State company NPCS, must be attributed to the State of Sylvania. 

26. As the BIT does not provide any specific definition of the term “contracting State”, 

rules of general international law regarding attribution of an action to the State apply. It is 

generally admitted that measures taken by a private person acting under direction and 

control of a State must be imputed to this State.6 More precisely, the ILC’s Articles on 

Responsibility of States are widely regarded as codification of the customary international 

law relevant in this field.7 

27. Admittedly, NPCS may not be seen as an organ of the State of Sylvania in the 

meaning of Article 4, since it is a legal entity separate from the State8. However, there is no 

doubt that the actions of this separate entity with regard to the Medanos Field should be 

attributed to the State of Sylvania through the mechanisms of Articles 5 and/or 8. Any other 

interpretation would allow the State of Sylvania to hide behind a corporate entity created by 

State organs and under the control of the State in order to carry out governmental functions 

in violation of the BIT as well as the License Agreement. 

28. The arbitrators of the ICSID decision Maffezini proposed an extremely clear and 

useful method when applying Article 5, confirmed by recent awards:9 after determining 

whether the corporation may be considered in general as empowered with governmental 

authority, the tribunal analyzed whether the individual damageable actions were performed 

                                                
6 Nicaragua case, § 80. 
7 DOLZER, SCHREUER, p. 200; HOBÉR, pp. 545-568; Noble Ventures, § 69. 
8 Noble Ventures, § 69. 
9 Hamester, § 176. 
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through the exercise of such governmental authority. Only the first step is relevant with 

regard to the jurisdiction of the tribunal.10 

29. NPCS is without doubt generally empowered with governmental authority, and 

therefore a State entity from a structural as well as from a functional point of view.11 With 

regard to its structure, it has been created by the Hydrocarbon Law of August 2010 and is 

fully owned by the Government of Sylvania. The Executive Order of November 29th, 2010, 

by attributing competence to NPCS to intervene in the Medanos Field, additionally shows 

that NPCS acts on instruction and under the control of the Government of Sylvania. From a 

functional point of view, this same order states that NPCS shall “assist the Sylvanian 

Government”, “secure control” over the wells and take “any action necessary”. Hence, it 

appears very clearly that NPCS is meant to discharge an essential governmental function, 

not only by assisting the Government with securing the wells, but also by exercising police 

power on the location. 

30. To conclude, NPCS is a State entity from a structural as well as from a functional 

point of view, when both tests are not even necessarily cumulative.12 As a consequence, the 

tribunal has jurisdiction over all actions in dispute carried out by NPCS. 

31. The same result can be reached by applying Article 8 on State responsibility. 

According to Article 8, the acts of a corporation must be attributed to the State if this entity 

“…is in fact acting on the instructions of, or under the direction or control of that State in 

carrying out the conduct…” The ICJ sets a more demanding threshold than international 

criminal jurisprudence in order to apply Article 8, requiring “effective control” by the State 

over the actions of the entity in question. In other words, the State must have both general 

control over the entity and specific control over its actions in accordance with the ICJ,13 

whereas general control is sufficient for the TPIY. 

32. There is no doubt that Sylvania has general control over NPCS considering that the 

Sylvanian Government created the company by law and that NPCS is funded by the State, 

which also nominates its directing executives. Furthermore, the Executive Order of 29 

November, 2010, gives explicit instructions to NPCS to secure the wells on the Medanos 

Fields, and therefore proves that the Sylvanian Government not only had general control 

                                                
10 Maffezini (Jurisdiction), § 75. 
11 Ibid., §§ 77-79. 
12 Ibid., § 81. 
13 Nicaragua case, §§ 113 and 115. 
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over NPCS, but also exercised specific control over the actions the company adopted on the 

Medanos Fields. Hence, even under the more demanding test set forth by the ICJ, NPCS’ 

actions must be attributed to the State of Sylvania under article 8. 

III -  THE TRIBUNAL HAS JURISDICTION OVER CLAIMS ARISING 

OUT OF A BREACH OF THE BIT AS WELL AS OVER CLAIMS 

ARISING OUT OF A BREACH OF THE MEDANOS LICENSE 

AGREEMENT 

33. Sylvania’s responsibility under the BIT extends not only to NPCS’ actions, which are 

damageable to the investor, but also to direct breaches of obligations arising out of the 

License Agreement, and in particular out of Clauses 18 and 22. 

34. Article 10 of the BIT leaves no doubt with regard to the parties’ intention in this issue. 

This provision of the BIT, a so-called “umbrella clause”, states that: 

Each Contracting Party shall constantly guarantee the observance of any 
obligation it has assumed with regard to Investments in its Territory by 
Investors of the other Contracting Party. 

35. As any other provision of the treaty, Article 10 must be interpreted in accordance with 

Article 31 of the Vienna Convention on the Law of Treaties.14 An analysis of the ordinary 

meaning of the words indicates that the contracting parties accept a very broad obligation to 

guarantee contractual rights related to investments by nationals of the other contracting 

State, as underlined by the use of extensive formulations like “constantly” and “any 

obligation”. Since the contracting parties undoubtedly weighed the different existing 

formulations of such a clause, of general knowledge, at the time the BIT was concluded, 

their intention to accept a broad responsibility for their actions towards foreign investors is 

unquestionable. This is, in fact, the conclusion reached by the tribunal in SGS v. Phillippines 

case, where the wording of the clause was identical to Article 10 of the Sylvania-Freedonia 

BIT.15 

36. This interpretation is reinforced by the fact that Article 10 very clearly aims at 

fulfilling the BIT’s object and purpose of promoting and protecting foreign investments. 

Above all, no other interpretation of Article 10 provides a reasonable explanation for its 

                                                
14 Eureko §§ 246 and 248. 
15 SGS Phillippines, § 128. 



10 

very existence. In light of the statement of the International Court of Justice that “the 

principle of effectiveness has an important role in the law of treaties”16, it must be accepted 

that Article 10 extends the scope of the BIT to breaches of investment contracts.17 In fact, 

the first modern investment treaty between Germany and Pakistan contained an umbrella 

clause, and the German Parliament recognized the function of the clause by describing its 

effects as entailing that the “violation of such an obligation” (an investment agreement) also 

amounts to a “violation of the international legal obligation” contained in the BIT.18 

Therefore, Article 10 of the BIT evidently gives this Tribunal competence over breaches of 

Clauses 18 and 22 of the License Agreement. 

37. If, however, the Tribunal should refuse to subscribe to this interpretation, it must be 

stressed that even under the tests developed by more reluctant tribunals with regard to the 

application of an umbrella clause, Article 10 transforms breaches of Clauses 18 and 22 into 

breaches of the BIT. Some arbitral tribunals actually accepted to extend the dispute 

settlement mechanism of the BIT to the few instances where the host State had acted in its 

sovereign capacity while concluding the agreement.19 In the present case, Claimant only 

alleges the breach of Clauses 18 and 22, which contain the engagement by the State of 

Sylvania not to change any article of the Agreement without the consent of the investor. 

Both clauses were included in the License Agreement because Sylvania is a sovereign and 

may as such change its engagements under the contract by modifying the legal environment, 

to its own benefit. In other words, the investor could have felt the necessity to include both 

clauses into the Agreement because Sylvania was a sovereign. Only when acting as a 

sovereign can a State renounce to privileges it owns as a sovereign. Hence, the breaches of 

Clauses 18 and 22 amounted to a significant interference by the Sylvanian Government with 

the rights of the investor. Therefore, even under the more limited tests proposed by arbitral 

tribunals which are reluctant to give its full effect to an umbrella clause, the breach of 

Clauses 18 and 22 of the Agreement must enter into the scope of the dispute settlement 

provided by the BIT. 

IV -  THE FORK-IN-THE-ROAD PROVISION OF THE BIT IS NOT 

APPLICABLE TO FREEDONIA PETROLEUM’S CLAIM 
                                                

16 Fisheries Jurisdiction case, § 52. 
17 Eureko, § 248, Noble Ventures, § 52. 
18 ALENFELD, quoted and translated by DOLZER, SCHREUER, p. 145. 
19 El Paso, § 77; CMS (Award) § 299. 
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38. Article 11(3) of the BIT provides specific procedural requirements for the disputing 

parties, stating that both parties consent to ICC arbitration  

“…at any time after six months form the date upon which the dispute arose, 
provided that: (…) b. the Investor has not brought the dispute before the 
courts having jurisdiction within the territory of the Contracting Party that is 
a party to the dispute” 

39.  This clause can be assimilated to a so-called fork-in-the-road clause. 

40. Article 11(3)(b) of the BIT is not applicable to the present claims for the simple reason 

that Freedonia Petroleum has not brought this dispute before the local courts. It is an 

established practice in investment arbitration that a fork-in-the-road provision may only 

preclude an action before the arbitral tribunal when the local procedure involves the same 

parties, object and cause of action.20 

41. In the present case, Freedonia Petroleum is bringing the claim before this tribunal, 

whereas FPS, which has a distinct legal personality, has initiated the procedures before the 

Ministry of Energy and the Sylvanian courts. Therefore, the dispute does not involve the 

same parties, which is a reason enough to decide that the fork-in-the-road provision has 

never been triggered21. Further, object and cause of action are not the same. In general, the 

investor can always bring a claim under the BIT before the investment tribunal, even if a 

claim related to a contractual breach has already been brought before the local courts.22  

42. In the case at hand, the claims brought by Freedonia Petroleum before this tribunal 

clearly concern breaches of the Freedonia-Sylvania Bilateral Investment Treaty, and refer to 

contractual breaches only so far as they amount to a breach of the BIT through the effect of 

Article 10. Even if, through the mechanism of the umbrella clause, the breaches of Clauses 

18 and 22 of the Medanos License Agreement amount to breaches of the BIT, no such 

breach of the BIT has been invoked before the national court.  

43. Finally, actions before the local courts and before this tribunal do not have the same 

object. In fact, whereas FPS tried to resist the payment of an arbitrary amount of liquidated 

damages unilaterally imposed by the Sylvanian Government, the present claim alleges that 

the unilateral and retroactive change of the OPA is a breach of fair and equitable treatment 

                                                
20 DOLZER, SCHREUER, p. 217; Olguin (Jurisdiction), §30; Vivendi I (Award), §§53-55; Genin (Award), §§321, 
330-333; Lauder (Award), 156-166; Enron (Jurisdiction), §§95-98; LG&E (Jurisdiction), §§75-76; Pan 
American (Jurisdiction), §§155-157. 
21 CMS (Jurisdiction), §§78-82. 
22 Enron (Jurisdiction), § 47; Vivendi I (Award), § 55; Vivendi I (Annulment), § 101; Bayindir, § 271. 
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and full protection and security provided by the BIT. The breach of the License Agreement 

under Article 10 of the BIT only reinforces this much broader argumentation. Hence, the 

claims brought before this tribunal under the BIT are in no case reducible to pure claims for 

breach of the contract.23 For the foregoing reasons, at all three steps of the triple identity 

test, sharp differences appear between the claims brought by FPS before the local courts and 

the claim for breaches of the BIT presented by Freedonia Petroleum before this Tribunal. As 

a consequence, the fork-in-the-road clause was never activated, and cannot therefore prevent 

this tribunal from having jurisdiction. 

44. If, despite all the above-mentioned reasons, this tribunal should follow the recent, but 

isolated, decision of the sole arbitrator in the Patechniki v. Albania case, the fork-in-the-

road provision has still not been triggered. The sole purpose of the alternative analysis 

proposed in this case is to introduce a more flexible standard, which allows the arbitral 

tribunal to decline competence where parallel proceedings and possibly several 

condemnations for one and the same breach of the contract may occur. However, the 

Sylvanian Ministry of Energy is not a court, and only the request for declaratory relief in 

order to resist payment is relevant in the sense of Article 11(3)(b). But this request has a 

very narrow scope, the claim is limited to the incompatibility of the new law with the 

stabilization clause of provisions 18 and 22 of the License Agreement, and the very nature 

of a declaratory relief impairs any direct condemnation of the Government by the court. At 

the opposite, the claim brought before this tribunal encompassed the breach of Clauses 18 

and 22 through the mechanism of Article 10, but this is only one element in the much 

broader claim that fair and equitable treatment and full protection and security as protected 

by Article 2 of the BIT were ignored. Therefore, the fundamental basis of Freedonia 

Petroleum’s claim is radically different from the claim for declaratory relief. 

45. Finally, a declaratory relief is by definition a quick procedure, conceived to accelerate 

the settlement of disputes between the parties. The fact that up to this day, after more than 

one year, the proceedings are still pending before the Sylvanian courts clearly shows bad 

faith, if not denial of justice, towards Freedonia Petroleum.24 It is not to be expected that this 

decision will be rendered any time soon since it has not intervened up to this day. Should 

this Tribunal decide to stay the proceedings until the local court has rendered its decision, 

                                                
23 CMS (Jurisdiction), § 79; LG&E (Jurisdiction), § 76; Pan American, § 157; Sempra (Jurisdiction), § 123. 
24 Azinian, § 102. 
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this interruption might well extend to an unforeseeable duration and impair any fair 

settlement of this dispute in a near future. 

V -  CLAIMANT OBJECTS TO ANY INTERVENTION OF CSE 

46. On 10 September 2011, the non-governmental organization CSE filed a request to be 

present at the hearings, to obtain access to the pleadings and evidence, to submit documents 

and to be heard as a non-disputing party in the proceedings regarding the present arbitration. 

Freedonia Petroleum is firmly opposed to granting CSE any of these requests. 

47. Before going into further detail, Claimant wishes to enhance that confidentiality of the 

entire arbitration proceedings is usually quoted as one of the major advantages of this form 

of dispute resolution.25 This is particularly the case when the parties opt for ICC arbitration, 

traditionally associated with a guaranteed confidentiality.26 The contracting parties chose 

here to submit future investment disputes to ICC arbitration rather than to other institutional 

arbitrations, traditionally more open to the intervention of third parties and publication of 

documents, with the intention to preserve the secret of affairs of the investor as well as the 

secrecy of information concerning the defending state. Even if recent developments towards 

more transparency are a fact, ICC tribunals always refused to accord a role to third parties in 

the arbitration proceedings and the conditions under which it may be granted are very 

specific27. 

48. More precisely, certain provisions of the ICC arbitration rules offer a certain 

protection of such confidentiality. Concerning CSE’s request to attend hearings related to 

the present dispute, Article 21(3) of the ICC arbitration rules explicitly states that: 

Save with the approval of the Arbitral Tribunal and the parties, persons not 
involved in the proceedings shall not be admitted. 

According to this article, it is sufficient that one party objects to CSE’s presence at the 

hearings. Since Freedonia Petroleum formulates such an objection, the tribunal cannot grant 

CSE this right. 

                                                
25 SMEUREANU, p. xv; GAILLARD, pp. 154-155; BÖCKSTIEGEL, p. 209. 
26 Expert report of Stephen Bond in Esso/BHP v. Plowman (1995) 11 Arbitration International, § 273; BUYS, p. 
121; BÖCKSTIEGEL, p. 211. 
27 GREENBERG, FERIS, ALBANESI, p. 178 
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49. The ICC Arbitration Rules are however less explicit with regard to CSE’s request to 

submit documents in the form of an amicus curiae brief and to be heard as a non-disputing 

party. In the absence of any provision in the ICC rules or any explicit statement by the 

disputing parties, Article 15(1) of the ICC Arbitration Rules allows the arbitral tribunal to 

settle procedural questions. Further, Article 20(1) gives the arbitral tribunal power to 

establish the facts of the case “by all appropriate means”. As a consequence, Claimant 

concedes that, in accordance with the arbitration rules and a recent evolution in the field of 

investment arbitration, the Tribunal may, in theory, decide to accept the amicus curiae brief 

and to hear CSE. However, this tribunal is also free to reject CSE’s requests. Such a 

rejection would not only be in tune with the tradition of confidentiality associated with ICC 

arbitration, it is also required by the conditions arbitral tribunals and institutions have 

identified for allowing amici curiae submissions.28 In all these occurrences, several criteria 

are identified in order to weigh the additional burden that a non-party intervention would 

put on the disputing parties against the non-disputing party’s interest in the proceedings.29 

These requirements are not met in the present case. 

50. First, it is worth noticing that CSE did not follow the established two-steps practice 

according to which it should first have submitted a request to be allowed to submit an 

amicus curiae brief, and then only once the Tribunal granted this right, CSE should have 

submitted its brief, which was to the contrary, directly transmitted to the parties on 10 

September 2011. Doing so, CSE forced upon the Tribunal and the disputing parties the 

reading of its brief before the very question of its authorization to do so has been settled.  

51. But even this tribunal should deem this question should not be seen as determinant, 

practice in this area still requires potential amici curiae to be a friend, a help, to the court. 

This entails in particular that is should be independent from both disputing parties, and able 

to assist the tribunal in determining a factual or a legal issue.  

52. However, CSE never entirely disclosed its relation with the Sylvanian Government. 

Whilst the NGO claims to be funded by private citizens and the domestic agricultural and 

seafood industry, it also admits monitoring environmental health and reports on the state of 

natural resources in Sylvania and across the region. Such reports are usually put in action by 

the Government, but no further information has been provided.  

                                                
28 Rule 37(2) ICSID Arbitration Rules; NAFTA Statement; U.P.S. §30 ; Aguas Argentinas §25 ; Biwater Gauff § 
6 16 . 
29 Aguas Argentinas, § 17. 
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53. Finally, and above all, the “statement of the case” contained in CSE’s submission does 

not contain any additional factual element or legal argument of a more informative 

character. The whole development is an angry tirade against Freedonia Petroleum, lacking 

factual knowledge as well as any precise or relevant legal arguments. Hence, allowing CSE 

to intervene as a non-disputing party would bring little advantages for the settlement of this 

dispute, would require additional time and costs, and introduce a debate tainted with more 

emotions than reason into the arbitration proceedings. 

54. The same reasoning should prevail with regard to the communication of pleadings and 

evidence to CSE. Article 28(2) of the ICC Arbitration Rules provides for the award to be 

communicated only to the disputing parties, and Article 20(7) allows the tribunal to adopt a 

procedural order protecting confidential information. If none of these articles provides a 

general principle of confidentiality, the Tribunal is still free to protect confidential 

information if it chooses to do so. In the present case, the public debate about the Medanos 

Oil Field is poisonous, and has already led the Sylvanian Government to breach its 

contractual obligations by modifying unilaterally and retroactively the OPA on 10 

December 2009. Claimant is convinced that releasing more information would only make it 

more difficult for both disputing parties as well as for the tribunal to follow the arbitration 

procedure in a reasonable, courteous and efficient way. 

55. For all the above stated reasons, Freedonia Petroleum urges the Tribunal to use its 

powers under the ICC Arbitration Rules in order to deny all of CSE’s requests. 
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PART TWO: MERITS 

 

 

I -  RESPONDENT HAS VIOLATED FAIR AND EQUITABLE TREATMENT 

STANDARD 

56. Article 2(2) of the Freedonia-Sylvania BIT contains a host state’s obligation to grant 

fair and equitable treatment to the investments of foreign investor, and so at all times.30 

57. The fair and equitable treatment is to be interpreted within the factual background of 

every case.31 Instances of violations of the fair and equitable treatment include breach of 

contractual obligations by the state in its sovereign capacity (A) as well as arbitrary 

treatment (B) and failure to meet the investor’s legitimate expectations (C). 

A - Breaching its contractual obligations in its sovereign capacity, 

Respondent violated fair and equitable treatment standard, as 

provided under Article 2(2) of the BIT 

58. Pursuant to Article 2(2) of the BIT, Sylvania is committed to accord fair and equitable 

treatment towards the Claimant’s investment. The most comprehensive definition32 of the 

standard has been set forth by the Tecmed tribunal33  

 a state should act in a consistent manner, free from ambiguity and totally 
transparently in its relations with the foreign investor, so that it may know 
before-hand any and all relevant rules and regulations that will govern its 
investments, as well as the goals of the relevant policies and administrative 
practices or directives, to be able to plan its investment and comply with 
such regulations. 

59. It is an established principle that a host state’s breach of contractual obligations, when 

manifested in the form of “outright and unjustified” measures with usage of sovereign 

authority, violates the fair and equitable standard accorded in a BIT.34 In Impreglio, the 

tribunal insisted that an alleged breach of contract would constitute a violation of the BIT 

                                                
30 The Freedonia-Sylvania BIT, Art. 2(2). 
31 Saluka, § 291. 
32 DOLZER, SCHREUER, p 130. 
33 Tecmed, § 154. 
34 SCHWEBEL, pp 140-141. 
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should the breach be the result of behaviors going beyond that which an ordinary 

contracting party would adopt.35 

60. The facts at hand are genuine instances of a State’s use of sovereign authority, as to 

eviscerate of its content the License Agreement, by which it unequivocally is bound, hence 

genuine instances of Sylvania’s violations of Article 2(2) of the BIT on fair and equitable 

treatment. 

61. Respondent unilaterally modified the terms and conditions of the License Agreement 

by amending the substance of the Oil Pollution Act (the OPA). Clause 18 of the License 

Agreement expressly provides that modification to the License Agreement requires mutual 

written consent of the contracting parties. Respondent, using its sovereign capacity, hereby 

breached its contractual obligations. 

62. Then, on 29 January 2010, Respondent prompted Claimant to comply with the 

obligations created by Respondent’s retroactive amendments to the OPA. Respondent 

arbitrarily demanded compliance within a 60-day period and utterly disregarded the said 

period of time, ordering FPS to pay liquidated damages, twice superior to what had been 

undertaken in the License Agreement. Compelling Claimant to endorse these amendments, 

Respondent further breached its obligations to abide by the terms of the License Agreement, 

as provided under Clause 22. 

63. Executive Order No 2010-1023 dated 29 November 2010 (the Order) is a third 

manifestation of Respondent’s outright violation of the License Agreement, in its sovereign 

capacity. Pursuant to the Executive Order, the Office of the President of Sylvania authorizes 

the President of Sylvania to suspend the License Agreement and transfers the entire 

exploitation of the well to the National Petroleum Company of Sylvania. Respondent acted, 

yet again, on its sovereign capacity as to denigrate the License Agreement, by which it was 

bound for a five-year period. 

64. Thus Respondent’s breaches of the License Agreement were manifest usage of 

sovereign power and violated the fair and equitable treatment accorded at Article 2.2 of the 

BIT. 

B - Respondent harassed Claimant and subjected the former to 

unjustified and discriminatory measures 

                                                
35 Impreglio, §§ 266-270. 
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65. It is well recognized that unjustified or discriminatory measures violate fair and 

equitable treatment.36 Tribunals have concluded that, where the disjunctive ‘or’ is used, the 

fair and equitable treatment provided in the BIT will be breached by a measure that is either 

unjustified or discriminatory.37 Measures will be found discriminatory if targeted at specific 

persons or things motivated by bad faith or with the intent to injure or harass.38 In that sense, 

politically motivated harassment amounts to a breach of fair and equitable treatment where 

regulatory powers are used for an improper purpose.39 

66. The facts laid before this Tribunal show a discriminatory, hence unfair and inequitable 

treatment of the investment of an investor by a host State. Freedonia Petroleum’s investment 

in FPS was the direct target of the amendments to the OPA, the enactment of the new 

Hydrocarbon Law, creating NPCS, and the issuance of the Executive Order. It is an 

uncontested fact that Respondent’s actions were solely triggered by considerable public 

pressure that ultimately led Respondent into coercing FPS’s abiding by the unilaterally 

amended terms of the License Agreement. 

67. As many Tribunals have already found40, burdensome and confrontational types of 

measures designed to force the investor to bear costs and risks not initially associated with 

the investment are coercive in nature and constitute blatant violations of the fair and 

equitable standard for they sweep the very stability that a host state’s compliance with the 

fair and equitable treatment standard demands.41 All of Respondent’s measures were 

implemented as to shift the entire costs and risks borne by the former to Claimant and were 

burdensome and confrontational in nature, hence constituted violations of the fair and 

equitable treatment provision of the BIT. 

68. The BIT does not precise the nature of an “unjustified measure”, as provided at Article 

2.3. There is also little jurisprudence on what constitutes an “unjustifiable measure”.42 Yet, 

an eminent commentator suggested that there do not appear to be relevant distinctions 

                                                
36 NEWCOMBE, PARADELL, p. 289. 
37 Ibid., p. 300. 
38 Ibid., p. 289. 
39 Ibid., p. 294. 
40 Vivendi II, § 7.4.24; Pope & Talbot, §§ 156-181; Tecmed, § 163. 
41 CAMERON, §§ 5.65-5.83. 
42 NEWCOMBE, PARADELL, p. 303. 
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between the terms ‘arbitrary’ or ‘unjustifiable’ and ‘unjustified’ and the terms are used 

interchangeably.43 

69. In Azurix, the Tribunal found that the definition of the term ‘arbitrary’ bore an element 

of “willful disregard of the law”. The Tribunal thereby found the arbitrary actions were not 

based on the law or the concession agreement at stake.44 The very measures at hand before 

the instant Tribunal were not based on the Agreement either and indeed willfully 

disregarded the law. Had Respondent not unilaterally revised the investment’s surrounding 

legal regime, it could not have compelled Claimant to abide by obligations that the former 

had not undertaken. This constitutes a willful disregard of the legal regime set by the 

investment License Agreement. 

70. In Tecmed, the Tribunal highlighted that determining whether a measure is arbitrary, 

hence unjustified, encompasses an assessment of the decision-making process involved in 

implementing the measure. This requires “a consideration of the effect of a measure on 

foreign investments and a balance of the interests of the State with any burden imposed on 

such investments.” The Tribunal also considered “whether community pressure and its 

consequences … were so great as to lead to a serious emergency situation, social crisis or 

public unrest”45 that would waive the arbitrariness of the measure. It concluded that the 

unpopularity of the waste’s disposal had not triggered any action from the competent 

authorities, such as “the commencement of legal actions or the early termination of the 

agreement”46 and hence deemed the measure was arbitrary. 

71. It is an uncontested fact that Respondent’s decision to amended the OPA was due to 

public pressure. It is another uncontested fact that prior the OPA’s amendment, Respondent 

could legitimately not extend Claimant’s liability to a greater scope than agreed upon in the 

License Agreement. Respondent failed to initiate any action before local authorities against 

Claimant for the latter knew Claimant was not in breach of any of its undertakings. Faced 

with the inconvenient terms of the License Agreement, Respondent with malevolence 

sought to impose a greater burden on FPS, Freedonia Petroleum’s investment, and thereby 

violated the fair and equitable standard.47 

                                                
43 DOLZER, SCHREUER, p. 173; SCHREUER. 
44 Azurix, § 393. 
45 Tecmed, § 133.  
46 Ibid., § 138. 
47 Ibid., §§ 133 & 138. 
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C - Respondent failed to honour Claimant’s legitimate expectations 

72. The protection of legitimate expectations represents a key element of fair and 

equitable treatment.48 These expectations may be based on undertakings and representations 

made by the host state in relation to the investment. Second, they may refer to the stable and 

predictable character of the legal framework in force when the investor acquires the 

investment.49 Third, at a most general level, legitimate expectations can be used, as in 

Saluka, in reference with the “expectation that the conduct of the host [s]tate subsequent to 

the investment will be fair and equitable.”50 Expectations are legitimate if justifiable and 

reasonable, from an objective standpoint.51 

73. Respondent unequivocally failed to honor the three afore-mentioned forms of 

Claimant’s legitimate expectations. 

74. First, arbitral tribunals have repeatedly found that the specific and unambiguous 

conditions offered by a host state at the time of the investment create legitimate 

expectations.52 Commentators have noted that “[l]egitimate expectations will also arise 

where the investor has a contract with the state.”53 The facts of the case at hand show that 

Respondent made specific representations to Claimant that were crystallized in the License 

Agreement. Respondent thereby committed itself to the taking of all the necessary measures 

to ensure that FPS would enjoy all the rights conferred by the Agreement.54 The Agreement 

also provided that its terms and conditions would only be subject to modifications by mutual 

written consent.55 Finally, Respondent’s obligations were sealed by the License Agreement 

that shall have had the force of law.56 

75. As established above, Respondent willfully disregarded its obligations under the 

License Agreement in sweeping the surrounding legal and economic framework of the 

investment. Claimant’s expectations that this framework would be maintained were 

justifiable and reasonable. Freedonia Petroleum duly obtained the rights conferred by the 

License Agreement. It complied with the necessary incorporation of a local company, bid 
                                                

48 NEWCOMBE, PARADELL, p. 279. 
49 Ibid., pp. 279-289; DOLZER, SCHREUER, pp. 133-140. 
50 Saluka, § 301. 
51 NEWCOMBE, PARADELL, p. 280. 
52 Waste Management II, § 98; Thunderbird, § 147; GAMI, § 76. 
53 NEWCOMBE, PARADELL, p. 280. 
54 The Agreement, Clause 18. 
55 Ibid., Clause 18. 
56 Ibid., Clause 22. 
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through the set tender process and was officially awarded the exploration and drilling 

license after the Sylvanian Congress had authorized the Government to proceed. Claimant’s 

expectations that the exploration and drilling operations would be governed by the terms of 

the License Agreement can only be considered legitimate, which Respondent failed to 

honor.  

76. Second, tribunals have found legitimate expectations to encompass stable and 

predictable legal and economic framework to the extent that the rights acquired under 

domestic law when the investment was made, be protected and treated in a way that allows 

for their use and enjoyment.57 Furthermore, substantive alteration to the original framework 

of the investment harms the investment by changing the rules governing the investor’s 

business. Whilst Claimant recognizes the existence of the “undeniable right and privilege 

[of a state] to exercise its sovereign legislative power” and its “right to enact, modify or 

cancel a law at its own discretion”, 58 Respondent was yet ill-found to exercise this power 

with regard to the facts laid before to this tribunal. Tribunals and commentators have indeed 

consistently noted that this power would be inapplicable in presence of a stabilization 

clause.59 Clause 22 of the License Agreement serves this very purpose by giving the 

Agreement the force of a governing law that shall only be amended with both parties’ 

written consent. Thereby, Respondent justifiably and reasonably expected that the law 

governing the exploration and drilling activities would not be altered for it was undertaken, 

crystallized and signed in the License Agreement. Respondent failed to honor Claimant’s 

legitimate expectations towards a stable and predictable legal and thereby economic 

framework. 

77. Third, Respondent failed to honor Claimant’s legitimate expectations of being treated 

fairly and equitably. The measures taken by the Sylvania Government were arbitrary and 

designed to strip Claimant of the key guarantees upon which the latter relied in making its 

investment. As detailed above, the Sylvania Government severely interfered with Freedonia 

Petroleum’s use and enjoyment of its investment in FPS through contradictory and 

unreasonable measures notably resulting in legally unpredictable and economically hostile 

frameworks. 

                                                
57 NEWCOMBE, PARADELL, p. 286. 
58 Parkerings, § 332. 
59 NEWCOMBE, PARADELL, p. 286.  
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II -  CONFISCATION OF THE CLAIMANT’S INVESTMENT BY 

RESPONDENT AMOUNTS TO AN EXPROPRIATION  

78. The concept of expropriation calls for considerations and assessment of territorial 

sovereignty and governmental taking. Foreign investors’ property rights in investment are 

protected (A) against expropriation by the host state (B) be they lawful or not (C) unless the 

measures could be justified by the exercise of police powers (D).  

A - The Freedonia-Sylvania BIT protects shareholder’s rights and 

property rights in the License Agreement 

79. Article 1 of the BIT provides that the term “investment” means any kind of asset 

owned or controlled directly or indirectly by the investor.60 This article further defines 

investment as, amongst other shares61 and license.62 

80. Accordingly, Claimant submits that it had investments in FPS’ shares (1) and the 

drilling and exploration License Agreement (2). 

1- Claimant’s shareholding rights in FPS are protected under the BIT 

81. Tribunals have consistently held that when shareholding is enumerated as a form of 

investment in a BIT, direct and indirect shareholders are protected.63 

82. In the case at hand, FPS is a wholly-owned subsidiary of Freedonia Petroleum. As 

such, Claimant’s direct shareholding rights fit the definition of investment under the BIT 

and are protected under it. 

2- Claimant’s property rights in the License Agreement are protected under 

the BIT 

83. Article 1(2)(e) of the BIT explicitly provides that any property rights held in a license 

fall within the definition of investment and as such are protected by the BIT. 

84. In the case before this tribunal, the exploration and drilling License Agreement has 

been granted to FPS, which is wholly-owned by Freedonia Petroleum. Hence, Freedonia 

                                                
60 The Freedonia-Sylvania BIT, Art. 1(1). 
61 Ibid., Art. 1(2) (b). 
62 Ibid., Art. 1(2) (e). 
63 Siemens, §137; Azurix, §§ 62-63; Enron (Jurisdiction), § 21. 
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Petroleum indirectly owns the License Agreement. This reasoning has been endorsed in Gas 

Natural. The arbitral tribunal emphasized the logic of such conclusion: 

“The assertion that a Claimant under a bilateral investment treaty lacked 
standing because it was only an indirect investor in the enterprise that had a 
contract with or a franchise from the state party to the BIT has been made 
numerous times, never, so far as the Tribunal has been made aware, with 
success”.64 (Emphasis added.) 

85. Thus, Freedonia Petroleum‘s property rights in the License Agreement are protected 

under the BIT 

B - Respondent’s confiscation of the Claimant’s investments, carried out 

in a series of interconnected steps, amounts to an expropriation. 

86. Consistent with the notion of territorial sovereignty, a governmental taking may occur 

provided that the expropriation be compensated.65 An expropriation may be either direct or 

indirect. Article 4 of the BIT protects the investment from direct and indirect forms of 

expropriation. The instant facts blatantly demonstrate that Claimant’s investments were 

directly (1) or alternatively indirectly expropriated (2). 

1- Respondent directly expropriated Claimant’s investments 

87. Whilst the determination of direct expropriation by courts and tribunals does not seem 

to have raised conceptual difficulties, its definition is considered by tribunals in the context 

of a comparison with indirect expropriation.66 Direct expropriation occurs when property is 

forcibly transferred from the investor to the state.67 In Sedelmayer,68 one of the few cases 

involving a claim of direct expropriation,69 the tribunal reached the conclusion that Russia 

had expropriated a joint venture’s long-term right to use a building by means of presidential 

decree. As to the nature of the executive measures that had lead to the taking-over of the 

facilities and properties, the tribunal insisted that they “must be regarded as such ‘measures 

of expropriation or other measures with similar effects’ as are mentioned in Article 4(1) of 

the Treaty.”70 Additionally, in the Sempra and Enron cases further light was shed on the 

                                                
64 Gas Natural, § 50. 
65 MCLACHLAN, SHORE, WEINIGER, p. 266. 
66 MCLACHLAN, SHORE, WEINIGER, pp. 290-291. 
67 NEWCOMBE, PARADELL, p. 340. 
68 Sedelmayer. 
69 NEWCOMBE, PARADELL, p. 341. 
70 Sedelmayer, p.72. 
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circumstances that characterize direct expropriations. In both instances, the tribunal required 

that some essential component of property right be transferred to a different beneficiary.71 

88.  Article 4(1) of the Freedonia-Sylvania BIT notably provides that investments “shall 

not be subject to any measure that might limit permanently or temporarily its Investor’s 

ownership, possession, control or enjoyment”. Respondent willingly infringed such 

provision and committed direct expropriation. 

89. Claimant’s property rights in its investments were valued based on the authorization 

given by the Sylvanian Congress to the participation of foreign investors in a public tender 

process for oil exploration, and so based on the legal framework set by the OPA and 

subsequently on the awarding of the License Agreement to FPS. Respondent directly 

nullified these rights by purposefully eviscerating the OPA and reversing the financial 

obligations it used to set forth, seeking solely its own advantage and benefit. Despite the 

prohibition provided in Article 4(1) of the BIT, Respondent further directly subjected the 

investor to a measure limiting control and enjoyment over its investment in suspending the 

entirety of exploration and drilling rights contained in the License Agreement as well as in 

eventually transferring “management and operation” as well as physical “control” over the 

already sealed wells to its State owned enterprise NCPS.  

90. Thus Respondent subjected Claimants to measures that substantially limited the 

latter’s ownership, possession, control and enjoyment over its investments through direct 

expropriation. 

2- Respondent indirectly expropriated Claimant’s investments 

91. Commentators have defined indirect expropriation as governmental measures that 

have substantially deprived the investor of the possibility to utilize the investment in a 

meaningful way yet leaving the investor’s title untouched.72 Similarly, in the Draft 

Convention on the International Responsibility of States for Injuries to Aliens, indirect 

expropriation is deemed to occur whenever there is an “unreasonable interference with the 

use, enjoyment or disposal of property as to justify an inference that the owner thereof will 

not be able to use, enjoy, or dispose of the property within a reasonable period of time after 

the inception of such interference”73 

                                                
71 Sempra (Jurisdiction), § 281; Enron (Award), §243. 
72 DOLZER, SCHREUER, p 92. 
73 Harvard Draft Convention, Art. 10(3)(A). 
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92. It stems from the above and from investment arbitration jurisprudence that the 

duration of the interference (a) and the severity of the impact of the Government’s measure 

on the investment (b) stand out as key principles relevant to analyzing whether there has 

been an indirect expropriation.74 

a- The duration of the interfering measures is excessive 

93. The length of interference has emerged as a key element in determination of indirect 

expropriation.75 The arbitral practice has given important weight to the length of the 

interference and almost unanimously conceded that ephemeral measure cannot be deemed 

expropriatory.76 In Middle East Cement, interference with investor’s property rights, for a 

period as few as four months was deemed not “ephemeral”.77 Additionally, a significant 

distinction was drawn between the length of the measure itself and the duration of the 

adverse effects on the investor’s fundamental rights of ownership that a measure may 

entail.78 

94. A governmental measure may present itself as temporary but its adverse effects on an 

investor’s fundamental rights of ownership may be so profound that the expropriation shall 

be deemed total or permanent.79 

95. This tribunal should find that the facts at hand genuinely combine both measures of 

inherently excessive duration and measures of which adverse effects on Claimant’s 

fundamental rights of ownership are of an excessive duration as well. 

96. First, Respondent, faced with the inconvenience of the OPA’s terms retroactively 

amended the legal regime surrounding the investment, on 10 December 2009, within less 

than six months after the explosion occurred. The scope of the OPA was retroactively 

extended, and will continue to apply for an unlimited duration. The adverse effects of the 

amended version of the OPA for Respondent’s sole financial benefit, on Claimant’s 

fundamental rights of ownership are also of unlimited duration. For it retroactively reversed 

the terms of the OPA and notably Section 705 (F) on the bearing of costs “during and after 

removal activities”, Respondent’s measure has clearly adversely affected and will affect 

                                                
74 NEWCOMBE, PARADELL, p. 341. 
75 MCLACHLAN, SHORE, WEINIGER, p. 266; DOLZER, SCHREUER, pp 112-114. 
76 CME v. Czech Republic, § 609; Antoine Goetz, § 124; Metalclad, § 107; Middle East Cement, §§ 107-108. 
77 Middle East Cement, § 107. 
78 Wena Hotels, § 120; Azurix, § 285. 
79 Wena Hotels, § 120. 
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Claimant’s fundamental rights of ownership in FPS, in the future and as such for an 

excessive period of time. 

97. Second, in the Order, dated 29 November 2010, Respondent suspended the License 

Agreement in its entirety. According to the Order, Respondent had “no choice but to 

intervene” in order to address the state of emergency.80 The purpose of this measure was 

allegedly to compel that Claimant “curtail and remedy the damage” caused by the oil spill. 

The adverse effects of this measure on the fundamental rights of property held by Claimant 

in the License Agreement are excessive in duration. On its face the Order only temporarily 

suspend the License Agreement until Claimant remedy to damages of the oil spill. The 

extent of such damages was retroactively amended in the OPA, at Respondent’s discretion. 

Respondent made the reinstatement of the License Agreement conditional to the submission 

of a plan remedying the said ‘discretionary’ damages.  

98. This tribunal should also find that the measures contained in the Order are excessive in 

duration for they are solely based on Respondent’s satisfaction with the extent of Claimant’s 

bearing of the costs associated with the spill. 

b- The degree of the interfering measures is excessive 

99. As stated earlier in the Draft Convention on the International Responsibility of States 

for Injuries to Aliens, for an indirect expropriation to be characterized, the State authorities 

should also interfere to a significant degree with the use and enjoyments or benefits of the 

investment.81 In Metalclad, the tribunal found that indirect expropriation includes “covert or 

incidental interference with the use of property, having the effect of depriving the owner, in 

whole or significant part, of the use or reasonably-to-be-expected economic benefits of 

property even if not necessarily to the obvious benefit of the host State.”82 Moreover, in 

Generation Ukraine, the tribunal found that indirect expropriation existed when the measure 

creates a persistent obstacle to the investor’s use, enjoyment or disposal of the investment.83 

Finally in the Revere Copper award, the tribunal had noted that even though the investor 

remained the holder of a mining lease and in possession of the facilities, its control of the 

                                                
80 ORDER 
81 MCLACHLAN, SHORE, WEINIGER, p. 296. 
82 Metalclad, § 107. 
83 Generation Ukraine, § 20.32. 
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use operation of its properties was no longer effective in light of the governmental 

destruction of its contractual rights.84 

100. The facts laid before this tribunal show that both Claimant’s investments in FPS and 

the License Agreement were substantially interfered with. The reasonably-to-be-expected 

economic benefits that Freedonia Petroleum could legitimately have foreseen in FPS were 

swept away with the amendments to the OPA. Respondent’s outrageous extension of 

liability under the OPA targeted FPS and in such seriously deprived Freedonia Petroleum of 

its propriety rights in FPS. What is more, Respondent further interfered with the Claimant’s 

investment in issuing the License Agreement that legally and physically allowed NCPS’s 

taking over of the wells, which FPS had long committed and managed to stop leaking. 

101. As a result, it can only be concluded that Respondent indirectly expropriated 

Claimant’s investments for its interferences were too lengthy and too significant. 

C - Respondent’s expropriation of the Claimants’ investments was in 

breach of Article 4(2) of the BIT 

102. Investment treaties uniformly contain provisions defining the requirements for an 

expropriation to be lawful.85 Article 4(2) of the BIT requires that the expropriation be for 

public purpose or national interest (1). Additionally, the expropriation must be conducted 

“in conformity with all legal provisions and procedures” (due process of law) (2). Finally, it 

shall also requires expropriation be paired with “immediate full and effective compensation” 

(3). 

1- Expropriation did not serve the public purpose requirement 

103. The rationale for expropriation is that public welfare mandates the private property be 

taken.86 Therefore, exercising this right requires genuine public need and good faith.87 

Authorities suggest that public purpose or national interest necessarily comprise economic, 

political and military security considerations.88 

104. While deference is accorded to states in determining what is within the boundaries of 

public interest, the burden of demonstrating that an expropriation was in the public interest 

                                                
84 Revere Copper 
85 NEWCOMBE, PARADELL, p. 332. 
86 NEWCOMBE, PARADELL, p. 370. 
87 Ibid. 
88 Ibid. 
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and had been conducted in good faith lies on the state.89 This showing requires establishing 

the existence of some genuine interest of the public in the expropriation.90 Additionally, 

authorities have concluded that a proportionality test applies between the means employed 

and the aim sought to be realized.91 

105. There was no genuine public need in amending the OPA nor was there in issuing the 

Order and all the less in taking physical control over the wells. that had been sealed for a 

substantial period of time. As previously submitted, the OPA was amended for the sole 

purpose of shifting financial liability from Respondent to Claimant. Respondent cannot 

claim that it issued the Order in the public interest either for the wells had already been 

sealed but it rather demonstrates an outright usage of sovereign power. It stems from the 

above that Respondent’s actions are tainted with bad faith and were disproportionate in 

placing an “individual and excessive burden”92 solely on Claimant. 

106. Therefore, Claimant contends that Respondent expropriated Claimant’s investments. 

2- Expropriation was not conducted in conformity with all legal provisions 

and procedures 

107. Another cumulative requirement for expropriation to be legal is that it be conducted, 

inter alia, in due process of law.93 According to commentators, due process might be 

breached in a variety of ways, notably including failure to provide notice or fair hearing or 

legal redress.94 In ADC, the arbitral tribunal noted that the notion of due process 

encompasses some basic legal mechanisms, among which a fair hearing before an unbiased 

and impartial adjudicator, that are expected to be readily available and accessible to the 

investor.95In the ELSI case, the Court insisted that the expropriation process may not be 

arbitrary which entails a willful disregard of due process of law.96 

108. The facts at hand show that Claimant was not accorded legal redress by Respondent. 

To the contrary, within two months after the retroactive amendments to the OPA were 

passed, Claimant sought redress from the Sylvanian courts as to give the License Agreement 

                                                
89 Ibid., p. 372. 
90 ADC, § 432; Siemens, § 273. 
91 James v. U.K., §§ 50 & 63. 
92 Azurix, § 311. 
93 Art. 4(2) BIT. 
94 NEWCOMBE, PARADELL, p. 374; SCHWARZENBERGER, p. 206. 
95 ADC, § 435. 
96 ELSI, §§72-73 
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precedence over the OPA. Sylvanian judiciary have failed to address this matter so far.97 

What is more, the Order that entirely suspended the License Agreement and condoned the 

physical taking over of the wells can only modified or terminated by the President and 

provides for no legal remedy until the Claimant bears the damages of the spill, to the extent 

arbitrarily set by Respondent. In the aggregate, the facts of the case show that Respondent’s 

expropriation was implemented without due process of the law. 

3- Expropriation was not immediately, fully and effectively compensated 

109. Article 4(2) of the BIT provides that no investment shall be expropriated without 

“immediate full and effective compensation”. This is in line with the Hull’s statement that 

compensation must be prompt, adequate and effective.98 Additionally the BIT also provides 

that the compensation shall be equivalent to the market value of the investment immediately 

prior the time of the expropriation. This restitution in integrum conception, 99 echoed the 

ruling in the Chorzow case where the tribunal reached the conclusion that compensation 

means wiping out the consequences of the unlawful act.100 Therefore, compensation entails 

preventing unjust enrichment, discourage violation of the rule of law as well as peacefully 

dwelling on solving the investor-state conflict.101 

110. In the present case, Respondent’s libel and communication of Claimant’s alleged 

failure to mobilize an emergency response to the leak combined with the arbitrary 

retroactive amendments to the OPA resulted in a horrendous share price drop in FPS102 

which was absolutely not immediately, fully and effectively compensated by Respondent. 

Respondent’s suspension of the License Agreement for an undetermined period of time was 

not compensated in any way, either. 

111. Therefore, Claimant submits that Respondent was unjustly enriched and should be 

discouraged from further violating the rule of law and consequently the BIT provision on 

compensation. 

D - Respondent’s expropriation of the Claimants’ investments not 

justified by the exercise of police powers 

                                                
97 Uncontested facts, § 16; Clarifications No. 83. 
98 NEWCOMBE, PARADELL, p. 377 
99 ILC Articles, Arts. 31, 34 and 35; CRAWFORD, pp. 194, 211, 213. 
100 Chorzow, p. 47. 
101 WÄLDE, p. 36. 
102 Clarifications No. 37. 
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112. Under customary international law, a state may avoid liability for depriving an 

investor of its property rights, provided that the state can establish that it legitimately and in 

good faith exercised its sovereign police powers, “subject to specific commitments or an 

analysis of proportionality and reasonabless.”103 Authorities have held that a right to 

compensation may only be waived for the passing of reasonably necessary regulations, 

including for the protection of human health and the environment104 which prima facie 

justification is for the state to provide.105 It has been argued that proving that measures 

resulted in substantial deprivation shifts the burden of proof to the state to justify the 

measure was based on the threat to public welfare.106 

113. As Claimant submitted, Respondent should be deemed to have substantially deprived 

Claimant of its property rights in its investments. The instant circumstances also show that 

respondent took every disputed measure for the sole purpose of expanding Claimant’s 

liability and as such Respondent acted in bad faith. Respondent’s defamation over 

Claimant’s actions towards the spill and the substance of the eventual retroactive 

amendment to the OPA are not bona fide measures and do not serve the general welfare of 

Sylvania but rather its sole financial considerations. The same goes with the discretionary 

suspension of the entire Agreement despite Claimant’s active participation in stopping the 

leak yet Respondent vehemently intervened. 

114. Claimant thus contends that there existed no reasonable relationship between the 

overburdening measures taken by Respondent and a laudable aim that Respondent would 

likely argue it sought to achieve. In conducting such an assessment, the tribunal in the San 

Elena case, found that the mere fact that the measures be taken for environmental protection 

was not sufficient to waive the obligation to pay compensation where the alleged aim did 

not call for such a measure.107 

115. Thus, Claimant submits that Respondent cannot claim to have relied on the exercise of 

its police power to waive the requirement to compensate the expropriation of Claimant’s 

investments. 

                                                
103 NEWCOMBE, PARADELL, p. 358. 
104 Ibid. 
105 Ibid., p 366. 
106 Ibid. 
107 Santa Elena, § 172. 
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III -  RESPONDENT IS NOT ENTITLED TO RELY ON THE ESSENTIAL 

SECURITY PROVISION OF ARTICLE 9 OF THE TREATY 

116. The framework of an investment regime may be altered based on reliance on the 

essential security provision in a BIT. In the Freedonia-Sylvania BIT, Article 9(2) provides 

that the state may not be precluded from  

applying measures that it considers necessary for the maintenance or 
restoration of public order, the fulfillment of its obligation with respect to 
the maintenance or restoration of international peace or security, the 
observance of its international law obligations, or the protection of its own 
essential security interests. 

117. This so-called self-judging clause appears in a limited number of BITs.108 On several 

occurrences, it was held that this clause should not be interpreted as a denial of benefit 

clause as it would turn the state relying on it as “ a judge of its own cause”.109 Accordingly, 

authorities have concluded that the meaning to be given to this essential security clause was 

covered and to be interpreted with reference to the doctrine of necessity in customary 

international law.110 

118. The state of necessity has been expressly recognized as a customary international law 

rule by the ICJ in the Gabcikovo-Nagymaros and Israel Security Wall cases111 as a “ground 

for precluding the wrongfulness of an act not in conformity with an international 

obligation”.112 For a state to invoke necessity, it must establish that the violation of its treaty 

obligations “is the only way for the State to safeguard an essential interest against a grave 

and imminent peril”.113 Cumulatively, it must also show that the said breach “does not 

seriously impair an essential interest of the State or States towards which the obligation 

exists, or of the international community as a whole.”114 

119. Accordingly, Claimant submits that Respondent was not safeguarding an essential 

interest of his against a grave and imminent peril (A) and that Respondent had other ways of 

preserving its interests (B). 

                                                
108 REINISCH, p. 210. 
109 Plama (Jurisdiction), §149; Enron (Award), § 332; Nicaragua Case, § 282; Oscar Chinn, Separate Opinion of 
Judge Anzilotti, § 149. 
110 NEWCOMBE, PARADELL, p. 495; CMS (Award), §§ 373-374; Enron (Award), § 333; Sempra, § 375. 
111 Gabcikovo-Nagymaros-Project, § 51; Palestinian Wall Opinion, § 140. 
112 ILC Articles, Art. 25. 
113 Ibid., Art. 25.1. 
114 Ibid., Art. 25.2. 
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A - Respondent’s essential interest was not in a grave and imminent peril 

120. The successful invocation of necessity requires that a state must demonstrate that it is 

faced with a situation of a “grave and imminent peril”. The double negation in Article 25.1 

of the ILC Articles, shows that the threshold is very high. In some older cases, said peril 

was required to constitute a threat to “the very existence of the state”115, requiring measures 

of “self-preservation.”116 

121. In CMS, the tribunal inquired whether an essential interest was involved. It reviewed 

the, then circumstances to eventually determine that the gravity of the Argentinean financial 

crisis was not as sufficient as a “major breakdown”117. 

122. Additionally, the grave and imminent characterization requires an escalation, inducing 

to objectively believe that the situation will worsen soon.118  

123. The instant facts show no threat to the very existence of Sylvania on a political, 

economic or security level. To the contrary, Claimant had stopped the leaks from the 

damages wells and was willing to abide by the legal terms of its investments and sought to 

have it enforced before the Sylvanian courts. 

B - Respondent had other ways of preserving its interests 

124. In accordance with Article 25.1(a) of the ILC Articles, in order to invoke the necessity 

doctrine, a state must have no means to guard its vital interest other than breaching its 

international obligation. The ILC Commentary clarifies that this implies that “the 

requirement of necessity is inherent in the plea: any conduct going beyond what is strictly 

necessary for the purpose will not be covered.”119 

125. Courts and arbitral tribunal have invariably held that the measures adopted by the state 

invoking necessity must have constituted the “only way” for the state to safeguard its 

essential interest. The “only way” test is applied in a strict sense. In the Gabcikovo-

Nagymaros case, the ICJ stated that it was not convinced that alternative measures did not 

exist at the time.120 In CMS and LG&E, the tribunals affirmed that, should any other means 

                                                
115 Anglo-Portuguese Dispute, 195. 
116 MOORE, p. 433.  
117 CMS (Award), § 319. 
118 Enron (Jurisdiction), § 307; Sempra (Jurisdiction), § 349; LG&E (Jurisdiction), § 257. 
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be available, including a more costly or a less convenient one, the necessity plea would be 

excluded.121 

126. The facts at hand show that no credible “essential interest” had been threatened. 

Therefore, plenty of alternative means and measures as to seek further collaboration with 

FPS availed to Respondent. These measures were notably more costly or less convenient 

ones than Respondent’s breach of its Treaty obligation that cannot be excused by the state of 

necessity. Consequently, Claimant contends that Respondent is not entitled to rely on the 

essential security provision of the BIT. 

  

                                                
121 CMS (Award), § 323. 



34 

RELIEF REQUESTED 

 

 

 

127. In light of the submission set out above, Claimant respectfully asks this Tribunal to 

adjudge and declare as follows: 

(a) this Tribunal has jurisdiction over Claimant’s contract-based claims by virtue of 

Article 10 of the Freedonia-Sylvania BIT;  

(b) Respondent materially violated the License Agreement Clauses 18 and 22;  

(c) Respondent actions amounted to the violation of Articles 2 and 4 of the BIT;  

(d) finally Respondent is not entitled to rely on Article 9 as a defense to Claimant’s 

submissions. 

 

 

 

 

 

 

RESPECTFULLY SUBMITTED ON 30 SEPTEMBER 2011 

 

 

 

 


