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STATEMENT OF FACTS 

1. On February 2007, Freedonia Petroleum LLC (“FP”) incorporated Freedonia 

Petroleum S.A. (“FPS”) in order to participate in the tender for deep sea 

exploration blocks issued by the Republic of Sylvania. 

2. On 26 May 2007, the Sylvanian Government and FPS entered into the Medanos 

License Agreement (“Agreement”) by which FPS was granted 5-year non-

exclusive oil exploration and drilling license in respect of blocks of the Medanos 

Field. 

3. On 9 June 2009, a large explosion occurred in the Medanos Field causing several 

oil explorations wells operated by FPS to leak. Its origin is still unknown. 

4. On 29 September 2009, an excerpt from a confidential report by the Sylvanian 

Government was released in the leading Sylvanian newspaper. 

5. On 10 December 2009, the Sylvanian Congress retroactively amended Oil 

Pollution Act (“OPA”) revising limitations on liability for damages resulting from 

oil pollution. 

6. On 26 February 2010, the Sylvanian Government ordered FPS to pay SD 

150,000,000 liquidated damages for the breach of its obligation under the 

Agreement and OPA, as amended. FPS commenced administrative proceedings 

before the Sylvanian Ministry of Energy to resist the request for payment, which 

was rejected as of 10 June 2010. 

7. On 10 August 2010, Sylvania adopted a new Hydrocarbon law which created the 

National Petroleum Company of Sylvania (“NPCS”), a company fully owned by 

the Government of Sylvania. NPCS was incorporated on 30 August 2010. 

8. On 3 November 2010, the President of Sylvania publicly accused FPS of 

aggravating the caused damage. 
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9. On 29 November 2010, management and operation teams sent by the Government 

of Sylvania took over the premises of the oil wells. 

10. On 23 December 2010, FP and FPS sent a written communication to the Republic 

of Sylvania claiming that the transfer of the wells to NPCS was a breach of the 

Freedonia-Sylvania BIT (“BIT”). The Sylvanian Government responded by 

refuting the entitlement of the Freedonian State to “exploit” the investor-state 

dispute resolution provisions of the BIT. 

11. As of 23 March 2011, FP files a request for arbitration before the International 

Chamber of Commerce (“ICC”) against the Republic of Sylvania invoking the 

dispute resolution clause contained in the BIT, including unfair and inequitable 

treatment, violation of legitimate expectations, and expropriation. 
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ARGUMENTS 

JURISDICTION 

I.  THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMANT’S C LAIMS 

12. The Claimant’s claims fall within the jurisdiction of the ICC Tribunal under the 

BIT in that the parties have consented to such arbitration (AA.A), the Claimant is 

“investor” within the meaning of the BIT (B) and the Claimant has made an 

“investment” in Sylvania (C). 

13. The Claimant submitted its claims to ICC Tribunal after 3-month waiting period as 

provided in the BIT (D) 

14. To submit the Investment Dispute to ICC, the BIT furthermore requires an investor 

not to bring the dispute before the courts having jurisdiction within the territory of 

the Contracting Party that is a party to the dispute (i.e. the so called Fork in the 

Road provision). Administrative proceedings do not trigger Fork in the Road 

provision. (E) 

A. Consent to ICC jurisdiction 

15. Both Freedonia and Sylvania are parties to the BIT. Its article 11(3) provides that 

“ [t]he Contracting Parties hereby consent to the submission in good faith of 

Investment Disputes to the International Chamber of Commerce (ICC) for 

settlement and resolution by binding arbitration in accordance with the provisions 

of the ICC Arbitration Rules in force at the date of the submission of the dispute.” 

16. Thus the Respondent (i.e. Sylvania) as Contracting Party has consented to ICC 

jurisdiction over Investment disputes as the consent is contained in article 11 of the 

BIT. 

17. The Claimant in its request for arbitration accepted the Respondent’s offer to 

arbitrate and consented to the jurisdiction of ICC over its claims. 
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B. The Claimant is an “investor” within the meaning of the BIT 

18. As set out above, FP is incorporated as a limited liability company in the Republic 

of Freedonia (“Freedonia”) in accordance with the respective Freedonian law1 and 

has its seat in Federal District, Freedonia. 

19. FP owned 100% of FPS at the time the Executive Order was passed and the 

premises of the oil wells were taken over. FP remains Freedonian limited liability 

company as of today, the date of submitting the Claimant’s memorial. 

20. FP is an “investor” within the meaning of article 1(3)(b) BIT, which provides that 

“ [t]he term “Investor” shall be construed to mean … any legal person established 

in the Territory of one of the Contracting Party [i.e. Freedonia] in accordance 

with the respective national legislation such as public establishments, joint-stock 

corporations or partnerships, foundations or associations, regardless of whether 

their liability is limited or otherwise.” 

21. Although 60% interest in FP is owned by the Freedonian government, this does not 

exclude its protection as a private foreign investor as long as it acts in commercial 

rather than in governmental capacity.2 The question whether FP is to be considered 

as a state entity should be resolved in a jurisdictional phase.3 Since there is no 

definite guiding principle for determination of state entity, the tribunal should 

apply the rules of international law in determining whether a particular entity is a 

state body. Thus the tribunal may look to various factors such as ownership, 

control, the nature of activities, purposes and objectives of the entity and the 

character of the actions taken.4 

22. For the above mentioned determination, the structural and functional test has been 

developed. Even though the company could be considered as a state entity due to 

the ownership and control, which is nevertheless contended by Claimant, this test 
                                                 
1 Responses to 2nd Clarification Requests, no 61 
2 Dolzer & Schreuer, p. 46 
3 Maffezini Jurisdiction, § 75 
4 Maffezini Jurisdiction, § 76.; Brownlie p. 132 et seq. 
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should not be decisive. For a final conclusion, the tribunal should approach the 

functional point of view. From that point of view, it is clear that Freedonia only 

pursues its interest as would any other 60% private shareholder do.5 Moreover, the 

actions carried out in Sylvania were of pure commercial nature. FP as a private 

foreign investor participated in the tender issued by sovereign country Sylvania 

through its subsidiary as could any other private investor do. For those reasons FP 

and its actions cannot be considered as a state entity carrying out governmental 

actions. 

C. FP made an investment in Sylvania 

23. The Claimant has made an “investment” in the territory of Sylvania within the 

meaning of article 1(1,2) of the BIT. The Claimant is a foreign investor that has 

incorporated a subsidiary (FPS) in the host state (Sylvania) through which the 

investment was made. 

24. Article 1(1) of the BIT provides that “[t]he term “Investment” shall be construed 

to mean every asset that an Investor owns or controls, directly or indirectly, that 

has the characteristics of an investment, including such characteristics as the 

commitment of capital or other resources, the expectation of gain or profit, or the 

assumption of risk in conformity with the laws and regulations of the Territory in 

which the investment is made.” 

25. As set up above, FP today directly owns 100% of FPS, a company incorporated 

under the laws of Sylvania. According to a well settled case law, the legal control 

suffices to meet the requirement of control in investment treaties.6 Moreover, FP as 

a sole shareholder has the full capacity to manage FPS. 

                                                 
5 Responses to 1st Clarification Requests, no 34 
6 Aguas del Tunari 
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26. There is also an extensive case law which allows “shareholders to claim under an 

investment protection treaty in respect of an injury to a company in which they 

were shareholders.” 7 

27. Article 1(2)(a) of the BIT provides that “[t]he term “Investment” includes, in 

particular, but not exclusively … movable and immovable property and any other 

right “in rem” including, in so far as they may be used for investment purposes, 

real guarantees on others’ property.” 

28. It is clear that the investment purpose of FP was to explore and drill oil. For that 

purpose, FP established FPS, as it was a legal precondition to carry out business in 

Sylvania, and FPS subsequently operated wells to explore and drill oil. The 

premises, including wells operated by FPS, shall be considered as movable and 

immovable property and thus they fulfil the characterisation of the term investment 

as provided in the BIT and they are owned and/or controlled indirectly by the 

Claimant. 

29. Article 1(2)(e) of the BIT provides that “[t]he term “Investment” includes, in 

particular, but not exclusively … any right of a financial nature accruing by law or 

by a contract and any license, concession of franchise issued in accordance with 

current provisions governing the exercise of business activities, including 

prospecting for cultivating, extracting and exploiting natural resources.” 

30. FPS was incorporated in order to bid for oil exploration permits off the coast of 

Sylvania8 and consequently, FPS was awarded a 5-year non-exclusive oil 

                                                 
7 Azurix, para 123; See more cases CMS Annulment §§ 68–76; Maffezini Jurisdiction, §§ 65–

70; Vivendi Annulment §§ 46–50; LG&E Jurisdiction, §§ 50, 63; AMT §§ 5.14–5.16; CME §§ 

375 et seq.; Camuzzi §§ 12, 78–82, 140–145; Goetz, §§ 32–35, 50–52; AES Jurisdiction §§ 

85–89; Continental Casualty Jurisdiction §§ 51–54, 76–89; Pan American Energy LLC §§ 

209–22; Lanco Jurisdiction §§ 9–10; GAMI §§ 26–33, 43; Sempra Jurisdiction §§ 90–102; 

Genin, §§ 319–29; Siemens Jurisdiction §§ 125, 135–44; Enron Jurisdiction §§ 37–40; Waste 

Management, 76–85 
8 Uncontested Facts, § 2 
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exploration and drilling license. Thus, the license shall be construed as an 

investment under the article 1(2)(e) of the BIT. 

D. The waiting period was observed and it does not constitute a bar to the 

Claimants claims 

31. The Contracting Parties consented in the article 11(3) of the BIT with “the 

submission in good faith of Investment Disputes to the ICC … at any time after 

three months from the date upon which the dispute arose.” 9 

32. For the elapse of waiting period it is necessary to determine the moment when the 

Investment Dispute under the BIT arose. That is not the moment when the breach 

of the BIT occurred. The waiting period runs from the date at which the State was 

advised of the breach.10 In this case, the Respondent was aware of the breach of the 

BIT by the contact made by the President of Freedonia on 10 December 2010, 

although those negotiations were futile.11 Even if that was not considered as an 

advice of the breach of the BIT, the Claimant and FPS sent a written 

communication to the Respondent advising it of the breach of the BIT provisions. 

The Respondent responded to the communication by refuting it and calling upon to 

observe the State-to-State dispute resolution mechanism.12 The response clearly 

implied the Respondent’s unwillingness to settle the dispute amicably. 

33. For that reason and for the purpose to meet the waiting period requirement, the 

Claimant filed a request for arbitration before the ICC as of 23 March 2011, i.e. 

exactly three months after the Claimant and FPS sent the written communication as 

stated above.13 

34. Even though the Tribunal did not consider the waiting period requirement to be 

complied with, there is a well settled case law providing that the waiting period is 

                                                 
9 Article 11(3) of the BIT 
10 Lauder, § 185 
11 Uncontested Facts, § 25 
12 Uncontested Facts, § 25 
13 Uncontested Facts, § 26 



Memorial for Claimant 
Guerrero 

-8- 

regarded to be merely a procedural requirement and not a jurisdictional one.14 That 

was especially in the cases where no amicable settlement was expected regarding 

the previous actions and negotiations of both parties and continuation in 

negotiations would be expected to be futile. 

35. For all the above mentioned reasons, the Tribunal should not find any difficulty in 

admitting its jurisdiction with respect to the waiting period provision. 

E. The FPS administrative procedure did not trigger Fork in the Road 

36. Respondent argues that the FP’s claim lodged with the Sylvanian Ministry of 

Energy triggered the “fork in the road” of the BIT. Even though article 11(3)(b) of 

the BIT contains so called Fork in the Road provision by wording that “[t]he 

Contracting Parties hereby consent to the submission in good faith of Investment 

Disputes to the ICC … provided that the Investor has not brought the dispute 

before the courts having jurisdiction within the territory of the Contracting Party 

that is a party to the dispute.” Administrative proceedings are not subject to the 

fork in the road provision. 

37. FPS commenced administrative proceedings before the Sylvanian Ministry of 

Energy to resist the request for payment for the alleged breach of its obligations 

under the Agreement and the OPA, as amended. The request was ordered by the 

Sylvanian Government on 26 February 2010. Respondent argues that FPS 

administrative proceedings constitute Claimant’s election of domestic remedy. 

Respondent’s argument is unfounded because the requirements which would 

trigger fork in the road provision are not met. 

38. As could be inferred from the jurisprudence and the doctrine, it is evident that “the 

loss of access to international arbitration applies [only] if the same dispute 

between the same parties is submitted to the domestic courts or to the 

                                                 
14 Ethyl, § 84; Lauder, §§ 188 – 189; SGS v. Pakistan, §§ 130 – 131 
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administrative tribunals of the host state. To apply fork in the road provision, all 

the above mentioned conditions must be met.”15 

1. Administrative proceedings and the investment dispute are not the same 

disputes 

39. Although the administrative proceedings before the Ministry of Energy in some 

way may relate to the Investment Dispute, administrative proceedings are not 

identical to the Investment Dispute as referred to in the BIT provisions.16 

40. The case brought by FPS before the Sylvanian Ministry of Energy regarding the 

request to payment based on the alleged breach of its safety obligation under the 

Agreement and OPA, as amended, was not and could not be concerned with 

Sylvania’s obligations under the BIT, but it could only concern the validity of the 

order under the Agreement and Sylvanian national law.17 

41. Moreover, it is was established that “… contractual claims are different from treaty 

claims even if there had been or there currently was a recourse to the local courts 

for breach of contract, this would not have prevented submission of the treaty 

claims to arbitration.”18 FPS claims in administrative proceedings have nothing to 

do with treaty claims contained in this Request for Arbitration. 

2. Administrative proceedings and the investment dispute concern different 

parties 

42. Respondent claims that FP’s claim with the Sylvanian Ministry of Energy triggered 

the fork in the road provision of the BIT. This argument is unfounded and it is not 

based on the real facts. Respondent intentionally confuses the Claimant and its 

subsidiary, i.e. FPS. The administrative proceedings were commenced by FPS, not 

                                                 
15 Schreuer: Travelling the BIT Route, p. 240 
16 Olguín v. Paraguay, § 30; Schreuer: Travelling the BIT Route, p. 241 
17 See e.g. in Middle East Cement, § 71, Schreuer: Travelling the BIT Route, p. 246 
18 CMS Jurisdiction, § 80 
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the FP as Respondent argues.19 Both the doctrine and case law correspond in the 

conclusion that in order to trigger fork in the road provision, besides other 

requirements, the concerned parties to the domestic and international investment 

dispute must be identical. Several tribunals explicitly stated that the local company 

cannot be considered to be the same party as its foreign parent company, which is 

the Claimant in this memorial.20 

3. The dispute was not submitted to domestic courts or the tribunals of the host 

state 

43. Moreover, the Claimant has not made any submission to the courts having 

jurisdiction as it is required by the article 11(3)(b) of the BIT and the 

administrative proceedings commenced by FPS are however separate and 

distinct.21 According to the article 31 VCLT which must be “the point of 

reference,”22 “[a] treaty shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the 

light of its object and purpose.” The term “courts having jurisdiction” shall be 

interpreted in a simple and ordinary way.  

44. As the Black’s Law Dictionary states, "[a] court ... is a permanently organized 

body, with independent judicial powers defined by law, meeting at a time and place 

fixed by law for the judicial public administration of justice."23 Every country 

governed by the rule of law distinguishes between judicial and executive powers in 

the way that they should be separate and should not be confused. The Ministry 

belongs to the latter and therefore it cannot be considered as a court having 

jurisdiction within the ordinary meaning of the BIT. Thus in any case, FPS did not 

submit a claim before a court having jurisdiction. 

                                                 
19 Uncontested Facts, § 17 
20 CMS Jurisdiction, § 80; Azurix, §§ 88 - 90; Enron Jurisdiction, §§ 97 – 98 
21 Enron Award, § 98. 
22 Sempra Annulment, § 188 
23 William J. Hughes, Federal Practice, Jurisdiction & Procedure § 7, at 8 (1931). 
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II.  THE TRIBUNAL DOES NOT HAVE JURISDICTION IN RESPECT OF THE 

COUNTERCLAIM SUBMITTED BY THE RESPONDENT 

A. The consent of arbitration is worded narrowly 

45. The consent to arbitration establishing the jurisdiction of the Tribunal covers only 

Investment Disputes as they are defined in the BIT.24 

46. In Biloune v. Ghana, the Tribunal stated that „[t]he Government agreed to 

arbitrate only the disputes in respect of the foreign investment.“ Thus, other 

matters – however compelling the claim or wrongful the alleged act – are outsider 

this Tribunal’s jurisdiction. 

47. Some BITs, such as the Netherlands-Czech BIT, contain broader formulations of 

the consent to submit a dispute to an arbitral tribunal. Art. 8 of the Netherlands-

Czech BIT provides that Contracting Parties consent to submit “[a]ll disputes 

between one Contracting Party and an investor of the other Contracting Party 

concerning an investment of the latter” to an arbitral tribunal. 

48. Art. 11(3) of the BIT provides that “[t]he Contracting Parties hereby consent to 

the submission in good faith of Investment Disputes to the International Chamber 

of Commerce.” It is clear from the wording of the provision that the consent is 

concerning only Investment Disputes as defined in the BIT. 

49. Therefore the consent does not cover all disputes concerning an investment as 

provided e.g. in the Netherlands-Czech BIT but only Investment Disputes and 

Respondent must substantiate that its counterclaim is arising out of such 

Investment Dispute as exactly defined in the BIT. 

B. Respondent’s counterclaim does not fall within the scope of an Investment 

Dispute as defined in article 11 of the BIT25 

                                                 
24 Art. 11(3) of the BIT 
25 Art. 11(1) of the BIT 
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50. Art. 11(1) of the BIT provides that “an Investment Dispute is defined as a dispute 

involving (a) the interpretation or application of an Investment agreement between 

a Contracting Party and an Investor of the other Contracting Party; (b) the 

interpretation or application of any Investment authorization granted by a 

Contracting Party’s Investment authority to such Investor; or (c) an alleged breach 

of any right conferred or created by this agreement with respect to an Investor or 

an Investment of an Investor of a Contracting Party.”  

51. Claimant did not enter into any agreement with Respondent. It was FPS who 

entered into the License agreement which might be considered as an Investment 

agreement, but not Claimant. Claimant has neither any direct rights nor any 

obligations arising out of the License agreement. 

52. Moreover, the Agreement contains separate forum selection clause specifying the 

jurisdiction of the Sylvanian courts for disputes arising under the Agreement. 

53. In Vivendi v. Argentina the Tribunal stated that “[i]n a case where the essential 

basis of a claim brought before an international tribunal is a breach of contract, 

the tribunal will give effect to any valid choice of forum clause in the contract.” 26 

54. Therefore the Tribunal should not entertain the counterclaim as it is inadmissible, 

at the very least. The letter (a) of the above mentioned article could be, thus, 

eliminated as the other party to the Agreement is not a party to this dispute. 

55. Respondent’s counterclaim does not concern (b) any authorization granted by a 

Contracting Party (i.e. in this case Respondent) nor (c) any right with respect to 

Investor (i.e. Claimant) 

56. Thus it can be concluded that Respondent’s counterclaim shall be inadmissible as it 

does not arise out of the same basis as claim.27 

                                                 
26 Vivendi Annulment, § 98 
27 Crawford: Treaty and Contract, p. 366 
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C. Respondent’s counterclaim was not submitted in good faith 

57. In the first part of the Summary of the Parties Contentions, Respondent asserts that 

the Claimant triggered fork in the road and refuses the jurisdiction of the Tribunal 

over the dispute. At the same time, on the other hand, the Respondent does not 

hesitate to assert the Tribunals jurisdiction over its alleged counterclaim seeking 

damages. 

58. Respondent already ordered FPS to pay liquidated damages SD 150 million on the 

basis of retroactively liability cap on liability for spills from offshore facilities of 

retroactively amended OPA28 and Respondent is trying to do so also by way of the 

counterclaim. The Tribunal shall not operate under any circumstances as an 

appellate court for the Respondent. 

D. Respondent’s counterclaim lacks close connection with the primary claim 

59. Saluka Tribunal stated, that “[i]n relation specifically to counterclaims, it is 

necessary that they must also satisfy those conditions which customarily govern the 

relationship between a counterclaim and the primary claim to which it is a 

response. In particular, a legitimate counterclaim must have a close connexion 

with the primary claim to which it is a response.“29 

60. Klöckner v. Cameroon30 emphasised the need for the subject-matter of the 

counterclaim to be intimately connected with the subject matter of the primary 

claim: they were, as the tribunal put it, “indivisible” and “interdependent.” 

61. Claim and counterclaim arose out of different grounds which are not connected. 

The primary claim concerns the breach of rights conferred and created by the BIT 

to the Claimant whereas secondary counterclaim concerns breach of national law, 

i.e. retroactively amended OPA, and alleged breach of the License Agreement. 

                                                 
28 Uncontested Facts, §§ 11 - 18 
29 Saluka Jurisdiction, § 61 
30 Klöckner Award, ICSID Reports, vol. 2, p. 9 
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62. Since the counterclaim is not intimately connected with the primary claim, the 

Tribunal shall pronounce it as inadmissible. 

E. The Respondent did not specify the basis for its counterclaim in applicable law 

63. In AMTO v Ukraine, the Tribunal stated that: 

“The jurisdiction of an Arbitral Tribunal over a State Party 

counterclaim under an investment treaty depends upon the terms of the 

dispute resolution provisions of the treaty, the nature of the 

counterclaim, and the relationship of the counterclaims with the 

claims in the arbitration.”31 

64. The Respondent did not specify the basis for its counterclaim32 and since the 

counterclaim does not arose out of the substantive obligations provided by the BIT, 

the Tribunal should not go beyond its subject matter jurisdiction and should 

dismiss the counterclaim on this ground. 

III.  CONFIDENTIALITY AND AMICUS CURIAE 

A. CSE should not be permitted to participate in any way in the confidential ICC 

arbitral proceedings 

65. Claimant states that the obligation of the confidentiality exists as an inherent part 

of the arbitration and that the CSE shall not be enabled to participate as an amicus 

curiae due to its prejudice. 

66. By the ICC Rules33 and Appendix I to ICC Rules34 there is granted both a general 

confidentiality of the Tribunal’s work and exclusion of parties not involved in 

proceedings. The confidentiality is inherent part of the arbitration for centuries and 

raison d'être of the arbitration. Undoubtedly, it is the main argument why 
                                                 
31 AMTO, § 118 
32 Uncontested Facts, § 27 
33 ICC Rules, art. 21(3) 
34 Appendix I to ICC Rules, art. 6 
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arbitrations have been favoured before judicial proceedings.35 In Eastern Sugar, 

Leggatt J. stated that “[t]he concept of private [or confidential] arbitration derives 

simply from the fact that the parties have agreed to submit to arbitration particular 

disputes arising between them and only them.”36 The arbitration proceedings, 

documents, evidence and such shall not be made available to any other party apart 

from arbitration parties. If any other party is to be awarded access to such 

documents, there shall be some consideration and weight given on each party’s 

opinion on this disclosure. 

67. On the one hand, the Claimant fully understands the purpose of existence of amici 

curiae and is conscious about a general shift to the transparency that has been 

affecting the sphere of arbitration, particularly in the field of investment disputes. 

On the other hand, Claimant opines that this approach should not serve as a carte 

blanche without a thorough examination of the conflicting interests at stake and 

that submission could not be accepted against its legitimate interest.37  

68. Claimant thus understands that amicus curiae’s general purpose is to bring new 

perspectives and expertise on the matter at hand and therefore it welcomes any 

independent party that would serve such a cause. 

69. Claimant is aware that neither tribunals nor the doctrine have set clear conditions 

that must have been met by any party that wishes to be permitted to participate as 

amicus curiae so far. Without prejudice to this, it does not implicate that no such 

conditions cannot be abstracted from arbitral practice to date. Without 

peradventure, the Claimant purports that the admissibility of the amicus curiae’s 

submission should be tested against these widely accepted criteria. Firstly amicus 

must be an expert witness in certain field, secondly tribunal must have decision-

                                                 
35 Serge Lazareff: Confidentiality and Arbitration, p. 81 
36 Oxford Shipping Co. Ltd. v. Nippon Yusen Kaisha (The Eastern Saga) [1984] 2 Lloyd's 

Rep. 373 in Lazareff: Confidentiality and Arbitration, p. 85 and in Paulsson: The Trouble 

with Confidentiality, p. 50 
37 Mistelis: Third Party Participation, p. 225 and p. 229 
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making power to accept amicus brief and thirdly the amicus must have a potential 

to bring new expert and impartial inputs to the dispute.38 

70. Claimant is fully aware that CSE has certain history in organizing and promoting 

environmental awareness and protection programs and the Claimant does not 

question this expertise at all.39 Neither does it challenge the Tribunal’s legal 

capacity to permit CSE to participate in the arbitral proceedings. Despite having 

said that, the Claimant states that CSE still cannot be accepted as amicus curiae. As 

has been mentioned above, the third criteria to be met is impartiality of the inputs 

of the amicus curiae. Claimant is strongly convinced that CSE is incompetent to 

act in an impartial manner and therefore CSE’s submission shall be declined on the 

basis that it cannot serve as amicus curiae for its prejudice. 

71. Claimant points out that CSE is funded by Sylvanian domestic businesses active in 

industries such as agriculture, seafood, and tourism. And those are the businesses 

that have been harshly affected by the unfortunate accident that caused the oil spill 

and the following harm to the nature and to the people of Sylvania. It is obvious 

that these businesses have an economical interest in the arbitration and it is 

plausible to believe that CSE will be defending their position since they are those 

who fund it.40 

72. Once taken this into account, it is impossible to admit that CSE could provide any 

independent information to serve as amicus curiae and to help the Tribunal. CSE’s 

and its funders’ perception of the situation can be summarized in this quotation that 

unfoundedly attacks FPS and says that thousands of citizens have suffered 

economic and personal losses “… as a result of Freedonia Petroleum’s 

negligence.”41 It must be reminded that no such proof to back up this statement has 

been shown. 

                                                 
38 Mistelis: Third Party Participation, p. 222 and p. 231 
39 CSE Amicus Curiae submission, art. 2 
40 Uncontested Facts, § 22, CSE Amicus Curiae submission, § 12 
41 CSE Amicus Curiae submission, § 3 
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73. There are also other more vituperating misinterpretations made by CSE that further 

shows its bias. Without any proof or any relevant information CSE stated that the 

catastrophic damage was “... done by the oil spill and Freedonia Petroleum S.A.’s 

abject failure and incompetence to remedy it.”42 Moreover, the CSE’s submission 

itself shows that it is compelled to stand against the Claimant disregarding any 

expert analysis or evidence. The most outrageous is the fact that CSE turns to 

political arguments when it claims that “[t]he Government of the Republic of 

Sylvania gave Freedonia Petroleum numerous opportunities to remedy the 

environmental catastrophe ... and Freedonia Petroleum did not live up to its 

obligations under its license.” 43 Such assessment of the situation is for the parties’ 

consideration only and again exposes CSE’s determination to unreasonably attack 

the Claimant. 

74. It is widely accepted that amicus curiae’s interest in the matter of the dispute shall 

be general (i.e. without any economical or similar interest) which is not the case of 

the CSE. It is indisputable that CSE expresses private rather than public interest 

and, furthermore, CSE has clear personal and economic connection with the 

industries most affected by the accident. This ousts CSE from possibility to 

become amicus curiae.44 

75. It is clear from the public statements that CSE would be never-ending and never-

stopping source of hate against FPS. On these grounds, accepting CSE as amicus 

curiae would lie an additional and unequal burden upon the Claimant. 

76. Based on these arguments Claimant stresses out that CSE does not and will not be 

ever independent and therefore could never serve as amicus curiae in this dispute. 

Claimant further refers to the Methanex case45 and UPS46 case where amicus 

curiae’s submissions were accepted on the grounds that in these cases the putative 

                                                 
42 Uncontested Facts, § 22; CSE Amicus Curiae submission, § 13 
43 CSE Amicus Curiae submission, § 13 
44 Mistelis: Third Party Participation, p. 213 
45 Methanex, § 28 
46 UPS, § 3 
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amicus curiae could deliver independent expertise and thus had the ability to serve 

the tribunals. 

77. Claimant is aware that there might be certain public interest concerning such 

unfortunate and devastating accident as the oil spill is, but this interest could be 

easily served by publication of the award which would be just enough to secure the 

public good. 
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MERITS 

I.  ACTIONS OF NPCS ARE ATTRIBUTABLE TO THE RESPONDENT 

78. Actions of the NPCS are attributable to Sylvania. Such an attribution of the 

conduct to the State is widely accepted in the case law, as will be proved 

hereinafter.47 

79. Guidance on this matter can be provided by the International Law Commission 

which has adopted that “[t]he conduct of a person or entity [...] which is 

empowered by the law of that State to exercise elements of the governmental 

authority shall be considered an act of the State under international law, provided 

the person or entity is acting in that capacity in the particular instance.”48 

80. The ILC Articles also read that “[t]he conduct of a person or group of persons 

shall be considered an act of a State under international law if the person or group 

of persons is in fact acting on the instructions of, or under the direction or control 

of, that State in carrying out the conduct.” 

81. It is undisputable that ILC Articles can be applied in Investor-State Dispute since 

the Article 1 states that “[e]very internationally wrongful act of a State entails the 

international responsibility of that State.” 49 The ILC Articles were for example 

used in Maffezini50, Noble Ventures51 and Eureko52 cases. In order to prove that 

actions of NPCS are attributable to the Respondent, questions concerning 

function53 and the control54 of the NPCS must be answered.  

                                                 
47 Maffezni, § 57; Noble Ventures, § 86; Feit: Responsibility of the State, p. 144 
48 Draft articles on Responsibility, art. 5 
49 Draft articles on Responsibility, art. 1 
50 Maffezini, § 46 
51 Noble Ventures, § 69 
52 Eureko, § 134 
53 Memorial for Claimant, § 79 
54 Memorial for Claimant, § 80 
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82. Sylvanian government is the full owner of the NPCS and created it by an act of 

law.55 NPCS is undoubtedly acting upon Respondent’s order as has been shown 

when it was sent by the Respondent to take control over the oil wells while the 

Claimant was not given other option but to surrender.56 The NPCS was empowered 

to exercise certain elements of the governmental authority and this authorization 

was given to it by the Government.57 Moreover the NPCS is 100% controlled by 

the Respondent which further supports the argument that NPCS is controlled by the 

Respondent. 

83. The relationship of the NPCS and the Respondent was tested against functionality 

and control tests introduced by the. The Claimant purports that Respondent’s 

actions fall under both cited ILC articles. This is sufficient to state that NPCS’s 

actions are attributable to the Respondent58 

II.  RESPONDENT`S ACTIONS OR OMISSIONS AMOUNTED TO VIOLA TION 

OF FAIR AND EQUITABLE TREATMENT AND VIOLATED 

INTERNATIONAL LAW AND APPLICABLE TREATIES 

A. Understanding of the FET clause 

84. Claimant is aware that no unified explanation of the fair and equitable treatment 

standard (“FET”) has been reached so far but, on the other hand, all possible 

interpretations delivered by various scholars and tribunals make almost no 

difference.59 

85. The Claimant is mindful of ongoing discussions whether FET sums up to the 

standard of its own or whether it is an inherent part of the international minimum 

standard of treatment. In the present case, the Claimant asserts that any of these 

                                                 
55 Uncontested Facts, § 19; Responses to 1st Clarification Requests, no 2; Responses to 2nd 

Clarification Requests, no 32 
56 Uncontested Facts, § 23;  
57 Uncontested Facts, § 23 
58 Feit: Responsibility of the State, p. 144 - 151 
59 Sornarajah, p. 47; Dolzer & Schreuer, p. 204 



Memorial for Claimant 
Guerrero 

-21- 

two explanations, without prejudice to each other, have the same outcome and lead 

to the fact that Respondent has violated its FET obligation as prescribed by the art. 

2(2) of the BIT that reads: “The Contracting Parties shall at all times ensure 

treatment in accordance with customary international law, including fair and 

equitable treatment and full protection and security, of the Investments of Investors 

of the other Contracting Party.” 

86. It is plausible to accept that FET standard comprises five elements: reasonableness, 

consistency, nondiscrimination, transparency, and due process.60 Despite different 

wording, the same standards of the FET were proposed in LG&E case: “... the fair 

and equitable standard consists of the host State’s consistent and transparent 

behaviour, free of ambiguity that involves the obligation to grant and maintain a 

stable and predictable legal framework necessary to fulfil the justified expectations 

of the foreign investor.”61 

87. Claimant purports that FET clauses were breached mainly by following actions and 

omissions of the Respondent: on 24 July 2009 confidential report by the Sylvanian 

Government was leaked to the press; on 10 December 2009 Sylvanian congress 

retrospectively amended Oil Pollution Act; since 12 February 2010 Sylvanian 

courts did not respond to FPS’s request for a declaratory relief; on 26 February 

2010 FPS was ordered to pay SD 150,000,000 liquidated damages; on 3 November 

2010 President of Sylvania made press release blaming FPS; on 29 November 

Sylvania Government took over of the oil wells.62 

B. Respondent violated its obligation to act reasonably towards the investment and 

not to treat the investment in an arbitrary manner 

88. Claimant purports that Respondent’s above mentioned actions were politically 

motivated and that they have the origin in the unfortunate oil spill that had caused 

the major public outrage.63 Claimant points out that measures taken by the 

                                                 
60 Vandevelde: Theory of FET, p. 26 and 104 
61 LG&E, § 131 
62 Uncontested Facts, §§ 8, 9, 11, 14 - 17, 20 and 23 
63 Uncontested Facts, § 8 
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Respondent were arbitrary, unreasonable and not related to legitimate public policy 

objectives and, therefore, in the breach of the reasonableness principle.64 

89. In the President of Sylvania’s speech, the Respondent had knowingly and without 

any proof blamed Claimant for responsibility for the oil spill. Similar situation has 

occurred in the Azurix case where the investor was also wrongfully blamed for the 

situation he had not caused.65 

90. Moreover, the pressure of the public and the affirmative Respondent’s reaction to 

the public’s outcry lead to the situation where it is almost impossible for the 

Claimant to keep operating in Sylvania. The heat and pressure that has been 

unlawfully put on the Claimant is partially caused by the actions and omissions of 

the Respondent. Such actions and omission should also be recognized as a breach 

of the FET as has been stated in Biwater case66 where the acts of the government 

were also politically motivated. Similarly in the Eureko case, it was stated that 

arbitrary actions breaching contractual obligations are in clash with FET 

standard.67 

91. There is also no reasonableness to be found in the take-over of the premises of the 

oil wells itself. Claimant reminds that according to the 2nd Clarification “[t]the 

damaged wells were sealed ... long before the government officially transferred 

management of the wells to NPCS on 29 November 2010.” 68 In the Pope & Talbot 

case, the tribunal noted that it must be examined “[...] whether there is a 

reasonable nexus between the measure and a rational [...] government policy 

[...] ”69 As was stated: “... conduct violates the fair and equitable treatment 

standard, but only when it lacks a reasonable justification.”70There could have 

                                                 
64 Sornarajah, p. 54 and 55 
65 Azurix, § 184 
66 Biwater, § 16 
67 Eureko, §§ 233-235 
68 Responses to 2nd Clarification Requests, no 49 
69 Pope & Talbot, § 81 
70 Sornarajah, p. 66 
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been no legitimate reason to take over the premises of the oil wells once they were 

sealed. Thus no rational government policy existed in the first place and, 

subsequently, there cannot be any reasonable justification either. This leaves no 

other option than to assume that this act of the Respondent was arbitrary and 

unreasonable. It is not feasible to believe that unlawful seizure of the wells was the 

only solution available which plausible argument that was applied e.g. in the Noble 

Ventures case71. 

92. It is one thing to act in a pursuit of public purpose, and quite another to act upon 

political considerations. The behaviour and actions of the Respondent are 

connected with the spontaneous reaction of the public and have no roots in a 

legitimate public interest, nor they have any legal grounds. 

93. The Respondent might want to argue that it had doubts concerning the Claimant’s 

credibility and ability to further operate wells. Such an argument has been 

successfully applied in Genin and others award.72 But despite the public statements 

there are no vivid proofs that FPS would be incapable of operating oil wells so the 

take-over of the wells cannot be found legitimate even from this perspective. 

C. Respondent violated its obligation to provide effective judicial protection of the 

investment - lack of due process 

94. After fruitless discussions, the FPS on 12 February 2010 sought a declaratory relief 

from the Sylvanian courts to declare precedence of the Agreement over the 

amendments to the OPA. 

95. Therefore it gave Respondent's judicial system an opportunity to address this 

matter73 but the Respondent failed to deliver its responses in due time. It is the 

uncontested fact that Claimant “... has complied with internal Sylvanian 

administrative procedures.”74 That is a vital step made by the FPS to ensure that it 

                                                 
71 Noble Ventures, § 182 
72 Genin, § 362 
73 Loewen, § 144 
74 Responses to 2nd Clarification Requests no 53 
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has given the judicial system of the Respondent opportunity to address this issue 

first. This requirement was stressed out in the Vivendi award which stated that “... 

Claimants should first have challenged the actions of [state] authorities in its 

administrative courts ...”75 

96. In Genin and others was stated that, “[i]n light of this conclusion, in order to 

amount to a violation of the BIT, any procedural irregularity that may have been 

present would have to amount to ... an extreme insufficiency of action”76 

97. Delays in judicial process shall be understood as offending effectiveness and 

trustworthiness of the trial.77 Justice shall be exercised in such a manner and speed 

that is adequate to the complexity of the case with consideration to what is at 

stake78 and to complexity of the issue79. 

98. The Claimant has been unlawfully ordered to pay liquidated damages and this 

order is based on unlawfully enacted law. Claimant was seeking relief at court and 

it stresses out that the decision on this relief could settle most of the issues 

proposed in this memorial.  

99. To the disappointment of the Claimant the Court has not decided yet nor it has at 

least issued any interim arrangement. In other words, no steps have been made so 

far. In the Bunate Bunkate case before ECHR was adjudicated that 15 month delay 

is a breach of the due process: “The Court cannot accept a period of total inactivity 

lasting for fifteen and a half months.”80 And in this case there is an immense 

amount of money at stake. The fact that the court has not adjudicated the submitted 

declaratory relief yet sums up to the lack of due process 

                                                 
75 Vivendi Award, § 80 
76 Genin, § 371 
77 H. v. France, § 56 
78 Frydlender v. FRANCE, § 43 
79 Harris and others, p. 279 
80 Bunkate v. Netherlands, § 23 
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D. Respondent violated its obligation to ensure enjoyment of stable and 

transparent legal environment- transparency 

100. Prior to the investment the Claimant was putative investor who was invited to bid 

for oil exploration permits.81 The Claimant was the sole bidder in this process and 

it decided to make an investment in certain and stable legal environment and such 

“ ... stable legal and business environment is an essential element of fair and 

equitable treatment ...”82 

101. The Claimant as an investor made the decision to invest under certain promises 

concerning legal stability and these promises were worded in the stabilization 

clause83 and in an expected general stability of the legal environment itself. It is 

vital to note that mentioned promises were made prior to the investment, in the 

time when FP was offered to bid in the process84. This is important to keep in 

mind, since promises made after the investment might not be found relevant as has 

happened in the Duke Energy case.85 

102. FET standard consists of, inter alia, “... an obligation of vigilance [in the sense that 

receiving State] shall take all measures necessary to ensure the full enjoyment of 

protection and security of its investment and should not be permitted to invoke its 

own legislation to detract from any such obligation.” 86 Same conclusion was for 

example adopted also in Wena Hotels award87. 

103. It is also undisputed that prior to the investment “[t]he Government [Sylvania] 

received the usual environmental impact reports before the area was opened up to 

exploration.”88 Thus, the Respondent had all the usual information and the 
                                                 
81 Uncontested Facts, § 3 
82 CMS Award, § 274 
83 Uncontested Facts, § 11 
84 Continental Casualty, § 246 
85 Duke Energy, § 365 
86 AMT, § 6.05 
87 Wena Hotels, § 84 
88 Responses to 2nd Clarification Requests no 45 
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Claimant has had the legitimate expectations that Respondent is fully aware of the 

risks that go hand in hand with oil exploration. 

104. The FPS has never suppressed any relevant information and there is no doubt that 

Respondent had and was allowed to have all the information needed to balance 

risks and benefits in setting the legal frame for oil drilling and exploration. This is 

important to note with respect to the International Thunderbird case where a 

certain confusion occurred and it led the tribunal to dismiss the FET breach 

claim.89 It was a duty of the Respondent to assess and evaluate any possible threat 

and to take appropriate measures and arrangements. It could not be accepted that 

the vigilance burden lies entirely upon the investor which is the conclusion that 

was adopted in the Metaclad case90. 

105. Moreover, it was the Respondent who decided to grant the license to drill and the 

Claimant had justified expectations and could reasonably count on the Respondent. 

It has been accepted that “[t]he stability of the legal and business environment is 

directly linked to the investor's justified expectations.”91 

III.  THE RESPONDENT BREACHED CLAIMANT’S LEGITIMATE 

EXPECTATIONS - STABILIZATION CLAUSE 

106. By the stabilization clause included in the Clause 18 of the Agreement, Sylvania 

accepted that the exercise of its legislative and administrative powers which would 

have an effect of modifying the contractual conditions agreed with the investor to 

the latter’s detriment only if mutual consensus is reached. Therefore if future laws 

or regulations enacted by the host State should affect the foreign investor’s 

contractual position, negotiations shall be initiated in good faith in order to reach 

an equitable solution to maintain or restore the economic equilibrium of the 

agreement.92 

                                                 
89 International Thunderbird, § 163 
90 Metalclad, § 76 
91 Duke Energy, § 340 
92 Bernardini: Stabilization and adaptation, p. 102 
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107. Once the investor had engaged in environmental pollution, it is always relevant to 

determine fairness whether the interference of the state was justified by the conduct 

of the foreign investor. Fairness is a concept that cuts both ways and must be 

assessed in the light of the whole situation.93 “Fairness connotes among other 

things equity. It leaves open the possibility of looking not only at the conduct of the 

person who must act fairly but also the conduct of the person who is acted upon.”94 

108. It has never been said that FPS has breached its obligation to ensure an immediate 

and effective removal of oil on navigable waters. For what we know, the large 

explosion occurred in the Medanos Field causing several oil explorations wells 

operated by FPS to release the oil. The origin of the explosion remains unknown.95 

109. At no point there has been shown nor mentioned a valid argument proving that 

Claimant has failed to remedy damages or was negligent in his duties concerning 

the recovery of the damage caused. Claimant is not trying to interpret stabilization 

clauses in such a strict sense that the Respondent would be bound not to adopt any 

regulatory changes whatsoever. Rather than that the Investor believes that 

stabilization clauses are freezing certain regulations and that these regulations can 

be changed only if it is fair and acceptable with respect to international law and 

contractual and other obligations. 

110. By offering a non-exclusive license to drill and exploit oil Sylvania should have 

been aware of the risks connected to such activities. It is implausible that Sylvania 

was not aware of such risk and therefore it could and should have included 

hardship clauses that would have been triggered if any disaster occurs.96 

111. Despite having such possibility, Respondent did not choose to this option. Instead 

of that, Sylvania agreed to a wide stabilization clause with a liability cap. The 

simple fact that Respondent agreed to such wide stabilization clauses shows its will 

not to interfere with Investor’s operations during given period of time. The state 
                                                 
93 Sornarajah, p. 153 
94 Muchlinsky: Caveat Investor?, p. 531 
95 Uncontested Facts, § 5 
96 Block: Arbitration and changes in energy prices, art. 2 



Memorial for Claimant 
Guerrero 

-28- 

has its obligation to act in public good and with this scope it should have had 

offered differently worded stabilization clause but cannot now try to breach its 

obligations. The purpose of stabilization clauses is to prevent any changes in the 

law to the contract.97 

112. The seizure of the oil wells was clearly a breach of the stabilization clause and this 

breach is sufficient to consider that seizure as unlawful. 

113. Claimant reminds widely accepted opinion that “any later changes of the domestic 

law cannot apply to the parties’ agreement”98. 

114. By concluding the stabilization clause there had been made clear legitimate 

explications prior to the investment. There is no certainty whether this Claimant 

would be willing to participate in the bidding process if the stabilization clause 

would have not been worded exactly as it was. 

115. The ecological impact of the oil spill and FPS’s handling of the situation led to the 

public outcry for the State to step in. The need to step in was also provoked by 

article in La Reforma that said: “The new release points could have been avoided 

had the company been better prepared and acted faster when the disaster first 

occurred.”99 

116. The above described breach of the stabilization clause was not the only reaction to 

the oil spill and the only effort to remedy current damage from the part of 

Respondent. Sylvania also stipulated new obligations upon the Claimant. On 10 

December 2009, coming under considerable public pressure, the Sylvanian 

Congress amended the Oil Pollution Act. The liability cap has, thus, been changed. 

Having done such regulatory changes and giving Claimant only 60-day period to 

comply cannot be understood as a fair negotiation.100 

                                                 
97 Sornarajah, p. 282 
98 Begic, p. 97 
99 Uncontested Facts, § 9 
100 Uncontested Facts, § 11 
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117. The breach of the stabilization clauses was wilful. The political and social climate 

in Sylvania had become fraught by that stage and president commented that: “This 

has been aggravated by FPS’ abject incompetence and failure to remedy it.101”  

IV.  RESPONDENT’S ACTIONS AMOUNTED TO UNLAWFUL 

EXPROPRIATION OF CLAIMANT’S PROPERTY 

118. Claimant contends that its investments are protected under the BIT and 

Respondent’s actions amounted to unlawful expropriation. Therefore, the 

Respondent shall provide full and effective compensation as provided in the BIT. 

A. Claimant has made investments in the Respondent’s territory which are 

protected under the BIT 

119. Article 1 of the BIT establishes that the term investment “includes, in particular, 

but not exclusively movable and immovable property” and furthermore “any right 

of financial nature accruing by law or by contract and any license, concession or 

franchise issued in accordance with current provisions governing the exercise of 

business activities, including prospecting for cultivating, extracting and exploiting 

natural resources.” 

120. As it was stated above in the section A(III) of this memorial, both the License and 

the premises including drilling wells shall be considered as investments within the 

meaning of the BIT since they are literally enumerated in the provisions of the 

article 1 of the BIT. 

B. The BIT protects Investors against unlawful expropriation 

121. The BIT protects foreign investors against unlawful expropriation or taking of their 

investments. Respondent assumed an international legal obligation by entering into 

the BIT which is specified in more detail in the article 4(2) of the BIT stipulating 

that “[i]nvestments … shall not be directly or indirectly nationalized, expropriated, 

requisitioned or subjected to any measure having similar effect, … except for 

                                                 
101 Uncontested Facts, § 20 
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public purposes, or national interest, against immediate full and effective 

compensation, and on condition that these measures are taken on a non-

discriminatory basis and in conformity with all legal provisions and procedures.” 

122. As is patent from the exact wording of the above mentioned article, the investments 

are protected by a broad definition of expropriation which covers both direct and 

indirect expropriation and any other measure having similar effect. Moreover, “… 

tribunals have increasingly accepted that expropriation must be analyzed in 

consequential rather than in formal terms.”102 

123. Thus, for determination of expropriation it is not necessary to conclude that the 

legal title of the investment is affected by the measures in question.103 

C. Respondent directly expropriated Claimant’s investment 

124. Expropriation is generally considered to be an inherently governmental act.104 

Direct expropriation may be considered as “… deliberate and acknowledged 

takings of property, such as outright seizure …which has the effect of depriving the 

owner, in whole or in significant part, of the use or reasonably-to-be-expected 

economic benefit of property even if not necessarily to the obvious benefit of the 

host State.”105 In any case, the tribunals do not face difficulties in determination of 

direct expropriation.106 

125. On 29 November 2010, Respondent suspended Claimant’s license to explore and 

took over the premises of the Claimant’s oil wells. Both suspension of the license 

and taking of the premises of the oil wells by the management and operating teams 

sent by the Government were obviously outright governmental acts and Claimant’s 

personnel were not even given any choice but to surrender the oil wells.107 

                                                 
102 Reisman & Sloane, p. 121 
103 Dolzer & Schreuer, p. 92 
104 Waste Management, § 174 
105 Metalclad, § 103 
106 McLachlan, Shore & Weiniger, § 8.70 
107 Responses to 1st Clarification Requests, no 32 
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Therefore, the Respondent’s actions should be considered as direct actions. It is 

indisputable that Claimant could not reasonably enjoy the use and benefits of the 

concerned investments after the Respondent had undertaken the measures and on 

this account, Respondent’s actions shall be considered as a direct expropriation and 

for them Respondent incurs the responsibility under international law. 

D. Even if the Tribunal did not conclude direct expropriation, in any case, 

Respondent indirectly expropriated Claimant’s investment 

126. Even if the Respondent’s actions weren’t considered as direct expropriation, in 

particular because of “the legal title was not affected by measure in question,”108 

those actions amounted to, at least, indirect expropriation. 

127. The case law has identified several principles regarding expropriation. One of them 

is that “the form of the measure is not determinative, neither is the intent of the 

state.”109 The reality is more important than the form of interference.110 

Respondent cannot evade responsibility by characterising its actions as regulation 

in public interest.111 The public interest of Respondent’s actions is at least 

disputable. By the time the Respondent transferred the management of the wells, 

all the damaged wells had been sealed.112 Respondent’s actions more likely appear 

to be a coercive measure forcing the Claimant to pay unlawfully imposed fine 

under the retrospectively amended act. 

128. However, even if the Executive order and subsequent actions were undertaken in 

public interest, it does not influence the expropriatory nature of the above 

described conduct. 

                                                 
108 Dolzer & Schreuer, p. 92 
109 Newcombe & Paradel, p. 341 
110 Tippetts, § 225 
111 Pope & Talbot, § 99 
112 Responses to 2nd Clarification Requests no 49. 
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129. The intent of the Respondent is not necessary in determining the expropriation.113 

Even if the Respondent acted in a good faith and did not want to expropriate the 

Claimant’s investments, its intent would be irrelevant. The decisive matter should 

be the effect of the measures as it was concluded by tribunals114 and doctrine.115 

130. Furthermore, the analysis of duration and severity of interference depriving the 

Claimant of use and enjoyment of the investment is necessary 116 and the length of 

interference shall play the key role.117 

1. Duration of a Measure 

131. “The duration of a governmental measure affecting the interests of a foreign 

investor is important for the assessment of whether an expropriation has 

occurred.”118 

132. In SD Mayers v Canada the Tribunal said that “the expropriation usually amounts 

to a lasting removal of the ability of an owner to make use of its economic rights 

although it may be that, in some contexts and circumstances, it would be 

appropriate to view a deprivation as amounting to an expropriation, even if it were 

partial or temporary.”119  

133. There is no general duration threshold which would be considered as sufficient to 

cause an expropriation. The sufficient duration of interference varied in particular 

cases.120 Since there is no binding precedence under the international law, the 

                                                 
113 Metalclad, § 111; Waste Management, § 79 
114 See e.g. Tippetts, Phelps Dodge, § 130, Metalclad, Santa Elena, §§ 71 - 72 
115 Dolzer: Indirect Expropriations 
116 OECD - Indirect Expropriation 
117 Tecmed, § 116; CME, § 609; Goetz, § 124; Metalclad, § 107; Middle East Cement, §§ 107 

– 108 
118 Dolzer & Schreuer, p. 112Christie: What constitutes a Taking 
119 SD Mayers. Para 283 
120 See for example Metalclad, § 107; Wena Hotels, § 99; Middle East Cement, § 107 
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duration of the interference should be assessed within all the circumstances of the 

particular case.121 

134. In this case, the deprivation of use and benefits lasted almost for a year so far. On 

the other hand, the Claimant enjoyed 3,5 years of its investment which represents 

only 70% of the duration of 5-year license.122 In these circumstances, the 

deprivation does not appear to be merely ephemeral but more likely to be 

permanent until the end of the licence period. 

2. Degree of interference with the property right 

135. The tribunals found that effects-based substantial deprivation is required for 

finding expropriation.123 Enron tribunal referring to Pope & Talbot124 confirmed 

the finding that “[s]ubstantial deprivation results in that light from depriving the 

investor of the control of the investment, managing the day-to-day operations of the 

company … or depriving the company of its property in control in total or in 

part.”125 Sempra tribunal added that other measures may be expanded if they “meet 

the standard of having as a result a substantial deprivation of rights.”126 

136. GAMI tribunal discussed the size of the expropriated property and whether it 

should be affected in its entirety. It concluded that “[t]he taking of 50 acres of a 

farm is equally expropriatory whether that is the whole farm or just a fraction.” It 

concluded that the Pope & Talbot “notion must be understood as this: the affected 

property must be impaired to such an extent that it must be seen as taken”.”127 

                                                 
121 Rainisch, p. 159 
122 Uncontested Facts, § 4 
123 Newcombe & Paradell, p. 344 
124 Pope &  Talbot, § 100 
125 Enron Award, § 245 
126 Sempra Award, § 284 
127 GAMI, § 100 
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137. Claimant considers indisputable that the suspension of a license causes its 

substantial deprivation. Claimant thus cannot enjoy the expected use and benefit of 

it. 

138. The same applies with respect to the taking over the premises of the oil wells. The 

taking over deprived the Claimant of control of its investment. In the light of GAMI 

case, it is irrelevant whether the Respondent took over all the premises of the oil 

wells or a part of them. Even the premises of only one oil well constitute property 

which may be substantially deprived of the property rights and which therefore 

would constitute expropriation. 

E. The expropriation was unlawful 

139. The BIT in its article 4 sets up four basic requirements for expropriation to be 

lawful. These are (1) public purpose or national interest which was discussed 

above, (2) immediate full and effective compensation, (3) non-discriminatory basis 

and (4) conformity with all legal provisions and procedures. In order  for an 

expropriation to be lawful, all of the above mentioned requirements have to be met 

cumulatively. Respondent have not met at least two of those requirements. I.e. the 

Respondent’s measures have not been taken in public purpose which has been 

discussed above and the Respondent did not provide any compensation 

whatsoever. 

1. Respondent did not provide full and effective compensation 

140. In Santa Elena case, the tribunal stated that “[w]hile an expropriation or taking for 

environmental reasons may be classified as a taking for a public purpose, and thus 

be legitimate, the fact that the property was taken for this reason does not affect 

either the nature or the measure of the compensation to be paid for the taking. That 

is, the purpose of protecting the environment for which the Property was taken 

does not alter the legal character of the taking for which adequate compensation 

must be paid. The international source of the obligation to protect the environment 

makes no difference”. 
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141. The tribunal also added that “[e]xpropriatory environmental measures – no matter 

how laudable and beneficial to society as a whole – are, in this respect, similar to 

any other expropriatory measures that a state may take in order to implement its 

policies: where property is expropriated, even for environmental purposes, 

whether domestic or international, the state’s obligation to pay compensation 

remains”.128 

142. In this case, the Respondent took over the Claimant’s premises on the basis of 

executive order of president. Within the meaning of before-mentioned case and the 

Article 4(2) of the BIT, the Respondent is obliged to provide full and effective 

compensation for the interference of the claimant’s property rights even though the 

expropriation was considered to be executed for public purposes. 

V. RESPONDENT OWES COMPENSATION FOR INJURY AND/OR LOSSES 

CAUSED BY THE EXPLOSION IN MEDANOS FIELD 

143. Claimant is entitled to be offered a compensation for injury and/or losses caused by 

the explosion and its consequences occurred in Medanos Field.129 Article 5 of the 

BIT protects the investors against “losses in respect of their [i]nvestments ... due to 

... states of emergency, environmental catastrophes, or other similar events.”  

Respondent assumed an obligation, under the BIT in its article 5, to “offer 

adequate compensation” for the losses caused by unpredictable events of harming 

nature. 

144. The large explosion, the cause of which is unknown, and its consequences shall be 

considered as force majeure and, thus, as an event within the meaning of the article 

5 of the BIT. Claimant could not make full use of its investment due to the 

explosion and subsequent events. Furthermore, Claimant was put to additional 

expenses with respect to the remedial works and oil spill response. 

                                                 
128 Santa Elena 
129 Uncontested Facts, § 7 
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VI.  ESSENTIAL SECURITY DEFENCE 

145. At the beginning, Claimant considers necessary to underline that this dispute 

operates in investment regime and therefore it is important to keep in mind the 

purpose and the objective of the BIT, which is primarily encouragement and 

protection of investment.130 

146. States grant to investors special rights and guaranties of certain standard of 

treatment via BITs so they attract foreign investors by lowering investment risks.131 

All those provisions shall secure that the Host State should not deprive the Investor 

of its rights.  

A. Respondent cannot rely on national security and public interest as defences 

147. Respondent did not act in good faith and therefore its actions are not covered by 

the BIT non-precluded measure (“NPM”) clause. Respondent’s actions neither 

meet the requirements of customary international law defence of necessity as 

enshrined in Art. 25 of the Articles of State Responsibility. 

148. Respondent’s obligation to provide compensation is, thus, not excluded. 

B. Respondent is not entitled to rely on Essential security provision as enshrined in 

article 9 BIT because Art. 9 BIT was not invoked by the Respondent in good 

faith 

149. Art. 9(2) BIT provides that nothing in the BIT shall be construed “[t]o preclude a 

Party from applying measures that it considers necessary for … the protection of 

its own essential security interests.”  

150. On the face of it, the nature of the clause appears to be self-judging. Claimant does 

not dispute this view and it does not call into question the self-judging nature of 

NPM clause in the BIT, which uses the same wording like many other US BITs.132 
                                                 
130Heading and preamble of the BIT 
131See e.g. Art. 2(2) and 3 of the BIT 
132 US-Armenia BIT; US-Mozambique BIT; US-Bahrain BIT; US-Uruguay BIT 
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However, that does not necessarily mean that the Respondent’s measures are non-

justiciable. Admitting non-justiciability of essential security measures would cause 

an absolute bar of judicial or arbitral review of measures on the ground of 

Respondent’s sole consideration. This way, the Respondent would be a judge in its 

own case. Respondent’s impartiality would be hardly presumable and such 

approach would be contrary to the object and purpose of BIT which is to protect 

the investments. 

151. If the parties intended to establish non-justiciability they certainly could have used 

an explicit language in the respective provision to carry out that intention.133 

C. Self-judging nature of NPM clause does not preclude good faith review 

152. The principle of good faith is considered as an inherent part of international law 

and it can also serve as a standard for reviewing state’s behaviour.134 Furthermore, 

Respondent being a party to VCLT should perform the treaty in good faith 

according to Art. 26 VCLT which states that it is a fundamental component of 

treaty performance. Good faith is therefore crucial for the interpretation and 

application of Art. 9 of the BIT.135 For above mentioned reasons, even a self-

judging clause shall be reviewable at least under the principle of good faith. 

153. In addition, the same conclusion was reached for example in the decisions 

concerning NPM clause in US-Argentine BIT.136 

154. The Tribunal in LG&E, although it did not deal with an explicitly self-judging 

clause, suggested that good faith review would not significantly differ from the 

                                                 
133Such as e.g. in India-Singapore CECA containing non-justiciability of Security Exceptions 

(Annex 5) 
134 Burke & Staden: The Standard of Review, p. 311-312; See GA Resolution 375, art. 13, 

Briese & Schill: If the State Considers, p.47 
135El Paso Witness Statement, §§ 46-47 
136 CMS Annulment, §§ 122-123; Sempra Annulment, §§ 16-170; LG&E, § 214; Enron 

Award, § 339 
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substantive analysis presented in that case.137 The extent of good faith review lies 

on the tribunal but there has been suggested that the bottom threshold of good faith 

standard of review has two basic elements: (i) whether the state has engaged in 

honest and fair dealing and (ii) whether there is a rational basis for the action taken 

by the government.138 

D. Respondent did not act in good faith 

155. Claimant argues that Respondent did not engage in honest and fair dealing nor 

there was any rational basis for the government. 

156. Claimant would hereby like to mention some facts it considers relevant to assess 

Respondent’s good faith. 

157. The Agreement set FPS to pay 12% royalty [almost one eighth of the revenues] and 

it also set down certain safety obligations which were observed. The large 

explosion occurred in June 2009 and there has been no conclusion on the cause of 

the explosion so far. In September 2009, by “coincidence”, a confidential 

governmental report condemning Claimant for the worsening of the oil spill 

escaped to the press and was posted by the leading Sylvanian newspaper. Not 

surprisingly, the FPS market value dramatically dropped as a result of the released 

governmental report including the condemnation and it caused the Claimant a 

considerable harm. 

158. Almost a year and half later after the explosion, i.e. in late November 2010, the 

Sylvanian government sent a state company NPCS to take over the Claimant’s 

premises. NPCS was incorporated not even a month before the takeover. 

159. Furthermore, in the meantime, Sylvania retroactively changed its statutes by 

amendments with significant impact on the Claimant. All was performed to the 

Claimant’s detriment despite the explicitly agreed stabilization clause in the 

                                                 
137 LG&E, § 214 
138 Burke & Staden: Investment Protection in Extraordinary Times, p. 379; El Paso, §§ 50-51 
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Agreement139 and Respondent was not even willing to reasonably settle the 

unpleasant situation of which the Claimant had no profit, rather the opposite. 

160. Almost four weeks before the takeover, the President of Sylvania publicly 

condemned the Claimant for the oil spill and its aggravation. 

161. By all the steps, the Respondent deliberately created a hostile environment which 

resulted in a deprivation of use of Claimant’s investment. 

162. Claimant does not intend to dispute the seriousness of the situation but it believes 

that if the Respondent truly acted in good faith it would have at least attempted to 

cooperate with the remedial work from the beginning and would not have created 

an unfriendly environment which resulted in the most severe measures Respondent 

could have taken almost one and half year after the explosion occurred. In addition, 

almost a year after the takeover, the oil spill has not been remedied yet and it 

appears that all the Respondent’s actions were rather performed to force the 

Claimant to submit to the Respondent’s arbitrary requirements. 

163. On the ground of the above mentioned facts, Claimant believes that the concerned 

actions were performed in bad faith and the Respondent’s actions are not precluded 

from BIT obligations and thereof Respondent violated the BIT provisions. 

E. Respondent’s actions are not covered by the defence of necessity 

164. Respondent’s actions do not even fall within the frame of customary international 

law defence of necessity which is, by general consensus, codified in article 25 of 

the Articles of State Responsibility.140 

165. Necessity may be invoked only if a state can establish that the violation of its treaty 

obligations is only way for the state to safeguard its essential interest against a 

grave an imminent peril. It must also demonstrate that the breach does not seriously 

                                                 
139Clause 18 of the Agreement 
140Alvarez & Brink: Revisiting the Necessity Defence, p. 9; Enron Annulment. § 365 
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impair an essential interest of the State of towards which the obligation exists or 

the international community as a whole. 

166. In order to invoke the defence of necessity, the Respondent shall comply with all 

the above mentioned requirements. 

167. Respondent’s bad faith should before anything else preclude the invocation of state 

of necessity under customary international law. 
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PRAYER FOR RELIEF 

168. For the reasons stated above,  Claimant respectfully requests Tribunal to find that: 

A. this Tribunal has jurisdiction over Claimant’s claims, properly formulated as 

claims based on violation of the BIT, and that jurisdiction is not ousted by the 

recourse of the Claimant's wholly-owned subsidiary FPS to the Sylvanian 

Ministry of Energy; 

B. NPCS' actions are attributable to the Respondent; 

C. Respondent materially breached its confidentiality obligations; 

D. Respondent's actions or omissions amounted to expropriation, a violation of 

fair and equitable treatment, breach of Claimant's legitimate expectations; and 

violated international law and applicable treaties; 

E. Respondent owes compensation for injury and/or losses caused by the 

explosion in Medanos Field; 

F. Respondent is not entitled to rely on Article 9 of the BIT as a defence to 

Claimant’s claims. 

 

 

Respectfully submitted on 30 September 2011 


