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Statement of Facts

1. Claimant, Freedonia Petroleum LLC (“Freedonia Petroleum”), duly  incorporated in 

Freedonia, is a semi-public international energy company. Freedonia Petroleum is active 

globally and has expertise in the exploration and production of crude oil.1

2. Respondent, the Republic of Sylvania held an international tender offer for oil exploration 

permits to Medanos field, a deep  sea area off the Sylvanian coast, in early  2007. To be 

eligible to bid, companies had to: (1) incorporate a wholly-owned subsidiary in Sylvania, and 

(2) be declared an authorized foreign investor by the Sylvanian Congress.2

3. Freedonia Petroleum, incorporated Freedonia Petroleum S.A. (“FPS”), a wholly-owned 

subsidiary incorporated in Sylvania. The Sylvanian Congress then authorized the government 

to enter a license agreement with FPS. Soon after Sylvania announced that Freedonia 

Petroleum, as the sole bidder, won the tender process and the two parties entered into the 

Medanos License Agreement (the “Agreement”) on 26 May 2007.3

4. The Agreement required FPS to take appropriate measures to prevent oil discharges and 

ensure immediate and effective removal of oil if discharges occurred. The Agreement also 

required Sylvania to (1) take all necessary measures to ensure FPS enjoyed all the rights 

conferred by the Agreement and (2) prohibited any modifications to the terms and conditions 

of the Agreement unless both parties give written consent.4

1

1 Uncontested Facts, ¶1.

2 Ibid., ¶¶2-3.

3 Ibid., ¶¶3-4.

4 Ibid., ¶¶5-6.



5. On 9 June 2009, there was an explosion with origins still unknown in Medanos Field, 

damaging a FPS operated well site and causing a 35,000-60,000 gallon per day oil leak. As 

the damaged well was in deep sea, it was technically challenging to repair.5

6. On 24 July 2009, Respondent concluded an investigation and prepared a confidential report. 

On 29 September 09, the contents of that report were leaked to La Reforma, whose posted 

excerpts revealed that:

• FPS had informed Respondent that  it might take up  to six months to seal the leak’s release 

points completely.

• Respondent had already reached several conclusions: (1) the damage from the spill would 

not have been as bad had FPS been better prepared and acted faster when the disaster first 

occurred, (2) a complete cleanup would be impossible if oil reached the Sylvanian coast, 

and (3) there was a high probability the flow would become “unchecked.”6

7. The Sylvanian Congress then enacted a raft of amendments to legislation directly affecting 

FPS, among them were:

• the amendment to the Sylvanian Freedom of Information Law (the “FoI Law”) - prior to 

the amendment, information about commercial secrets in cases involving the Sylvanian 

government was not publicly available, after the amendment, Sylvanian courts could 

release commercial secret information to third parties upon application.

• the 10 December 2009 amendments to the Oil Pollution Act (the ”OPA”), §§ 703, 704, 705 

and 1014 - retroactively (effective 1 July  2009) revised upward the limitations and scope of 

liability for damages from oil pollution, redefined the meanings of both “damages” and 

“removal costs,” and enacted a fund for compensation.7

2

5 Ibid., ¶7.

6 Ibid., ¶9.

7 Ibid., ¶¶10-15; Clarification No. 13.



8. On 29 January  2010, Respondent notified FPS that it had 60 days to comply with the 

amended OPA. In response, FPS sought  a declaration from a Sylvanian court that Clauses 18 

and 22 of the Agreement took precedence over the OPA amendments on 12 February 2010. 

These proceedings are still pending in the Sylvanian legal system.8

9. On 26 February 2010, Respondent ordered FPS to pay SD 150,000,000 liquidated damages 

for breach of the Agreement  and its obligations under the amended OPA. FPS then 

commenced administrative proceedings before the Sylvanian Ministry of Energy seeking to 

resist the payment. On 10 June 2010, the Sylvanian Ministry of Energy rejected FPS’s 

administrative claim and gave FPS 15 days to pay the SD 150,000,000 fine.9

10. On 30 August 2010, pursuant to a recently adopted new Hydrocarbon Law, Respondent 

incorporated the National Petroleum Company of Sylvania (the “NPCS”).10 NPCS was fully 

owned by Respondent.

11. On 3 November 2010, the Sylvanian President told press that FPS had shown “abject 

incompetence and failure to remedy” the situation.11

12. On 29 November 2010, despite the fact that the damaged wells had been sealed long before 

by a team which included experts from FPS, the President issued an Executive Order 

authorizing NPCS to assist in “the Sylvanian government’s response to the emergency 

efforts.” That same day, the government sent NPCS management and operating teams to take 

over several FPS operated wells.12

3

8 Uncontested Facts, ¶¶15-16.

9 Ibid., ¶¶17-18.

10 Ibid., ¶19.

11 Ibid., ¶22.

12 Clarification Nos. 49, 56; Executive Order No. 2010 – 1023; Uncontested Facts, ¶29.



13. On 23 December 2010, Claimant sent a written communication to Respondent claiming the 

transfer of wells to NPCS was a breach of the Freedonia-Sylvania BIT (the “BIT”) and 

explaining its willingness to resort to arbitration if amicable settlement could not be reached 

within the three month “cooling-off period.” Respondent refuted Claimant’s rights under the 

BIT, alleging that this dispute was not inside the scope of the BIT’s arbitration agreement.13

14. On 23 March 2011, Claimant filed an arbitration request before the ICC against Respondent 

seeking damages for Respondent’s BIT violations. On 29 April 2011, Respondent submitted 

its jurisdiction objections and counter-claim notice to the ICC. Claimant answered the 

jurisdiction objections, and this Tribunal was constituted on 20 May 2011.

15. On 28 July 2011, the Parties signed the Terms of Reference and agreed that this Tribunal 

would render a decision on the jurisdiction objections in its final award.14

4

13 Ibid., ¶¶26-29.

14 Ibid., ¶30.



ARGUMENT

PART ONE: JURISDICTION

16. (I) This Tribunal has jurisdiction to hear all Claimant’s treaty  and contract claims. (II) This 

Tribunal has jurisdiction to hear all the claims despite the recourse by Claimant's subsidiary 

to Respondent’s administrative agency. (III) This Tribunal lacks jurisdiction to hear 

Respondent’s counter-claims.

I. THIS TRIBUNAL HAS JURISDICTION TO HEAR ALL THE CLAIMANT’S 

TREATY AND CONTRACT CLAIMS

17. (A) This Tribunal has jurisdiction to hear the treaty claims. (B) The arbitration agreement 

refers Investment Disputes between Investors and Contracting Parties to the ICC. (C) The 

facts of this case are prima facie capable of supporting a finding that Respondent violated its 

treaty obligations. (D) This Tribunal has jurisdiction to hear the contract claims.

A. This Tribunal has jurisdiction to hear the treaty claims

18. Given that Respondent violated Claimant’s treaty-based rights, Claimant can bring both 

treaty claims and contract claims for breach of the same rights provided for in both the 

Freedonia-Sylvania (the “BIT”) and the Medanos License Agreement (the “Agreement”). 

Yet, because treaties establish an independent treaty jurisdiction,15  Claimant’s treaty and 

contract claims are distinguished by their respective sources16 - on the one hand, the BIT’s 

Article 10, and on the other, the Agreement’s Clause 18. Therefore, this Tribunal should find 

it has jurisdiction to hear Claimant’s treaty claims.

5

15 Cremades • Cairns, footnote 2.

16 Ibid., p. 15.



19. Under Article 6(2) of the ICC Rules of Arbitration, once the Court is prima facie satisfied as 

to the arbitration agreement’s existence and validity, this Tribunal is left to determine the 

ratione materaie and ratione personae jurisdiction granted by the BIT’s arbitration 

agreement at the procedural and substantive stages.17

20. As Respondent challenges only the scope of the BIT’s arbitration agreement, rather than its 

existence or validity, this Tribunal need only determine whether this BIT’s arbitration 

provision prima facie applies to these two parties and this type of investment dispute at  this 

early procedural stage.

21. This determination is based on applicable law and the evidence provided by the parties, 

namely the provisions of the treaty itself.18 The evidence presented by Claimant well exceeds 

the minimum threshold for establishing that the BIT’s arbitration agreement applies to this 

Investment Dispute between these two parties, and therefore; this Tribunal should find it has 

jurisdiction.

B. The BIT’s arbitration agreement refers Investment Disputes between Investors and 

Contracting Parties to the ICC

22. Under the doctrine of party  autonomy, parties are free to choose for themselves the law 

which is to govern their relationship.19 Here, Respondent consented to submitting Investment 

Disputes between itself and Investors to the ICC for settlement and resolution by  binding 

arbitration in BIT Article 11(3). Respondent’s expressed consent to arbitration, given in 

advance, represents an open offer to arbitrate and cannot be withdrawn.20

6

17 Mistelis, ¶6-58; Buhler • Webster, pp. 322-323.

18 Romero. p. 83.

19 LETCO, p. 658.

20 See American Manufacturing & Trading, Inc., ¶23; Cremades • Cairns, footnote 51.



23. Importantly, Respondent’s consent is neither withdrawn nor in any  way negated by the 

subsequent execution of the Agreement with Claimant even though the Agreement contains 

its own dispute resolution clause.21  To Claimant, Respondent’s invitation to arbitrate is 

acceptable anytime an Investment Dispute arises.

24. This Tribunal has jurisdiction because (1) Respondent consented to submitting Investment 

Disputes to the ICC per the BIT (2) and Claimant has accepted that offer.

C. The facts of this case are prima facie capable of supporting a finding that Respondent 

violated its treaty obligations

25. The prima facie test is a well-established threshold for determining jurisdiction in investment 

dispute cases, especially with regard to rationae materiae. As tribunals routinely uphold 

jurisdiction to consider matters on the merits when claimants “allege violations of specific 

provisions and standards of treatment established in the Treaty,” this Tribunal should find it  is 

prima facie satisfied.22

26. In the Enron v. Argentine Republic Decision, allegations that tax assessments against the 

Claimant violated its rights specifically provided for in the Treaty  were prima facie sufficient 

to “justify the exercise of the right of action by the Claimants” and the Tribunal delayed any 

further determinations until the merits phase of the case.23  Further examples in which 

tribunals applied the prima facie test are CMS v. Argentina, SGS v. Philippines, Salini v. 

Jordan, and UPS v. Canada.24

7

21 Ibid., p. 31.

22 El-Kosheri, pp. 63-64.

23 Enron Corporation and Ponderosa Assets LP.

24 Feit, p. 145.



27. Here, Respondent applied retroactive amendments to the Oil Pollution Act (the “OPA”). The 

OPA amendments, when applied retroactively, amount to an indirect expropriation. The 

amendments unilaterally remove the OPA’s liability cap, broaden its conception of damages, 

and add new safety obligations. Respondent also assessed an unlawful fine of SD 

150,000,000 against Claimant.25  Respondent sent the National Petroleum Company of 

Sylvania (“NPCS”) teams to unlawfully  take over several of oil wells Claimant operated, and 

in doing so, expropriatied directly  Claimant’s Investment without  compensation. Respondent 

then transferred those wells to NPCS.26 Respondent  also breached its duty  of confidentiality 

by leaking a confidential report to the newspaper La Reforma.

28. These actions show Respondent to be a serial violator of the rights conferred on Claimant by 

the BIT and are prima facie capable of supporting a finding that Respondent violated several 

of its BIT obligations. As such, this Tribunal has jurisdiction over the merits of this case.

1. This is an Investment Dispute

29. Article 11(1)(c) of the BIT defines “Investment Dispute” as any dispute involving an alleged 

breach of a right created by the BIT with respect to Investors or Investments of Investors of a 

Contracting Party. As discussed below, (1) Claimant is an Investor, or in any  event, shall be 

treated as an Investor who made an Investment in Sylvania under the BIT and (2) Respondent 

breached Claimant’s rights created under the BIT. Therefore, this is an Investment Dispute 

and this Tribunal has jurisdiction.

2. Claimant made an Investment

30. Article 1(1) of the BIT considers an Investment to be every  asset, directly or indirectly, 

owned or controlled by Investors, with the characteristics of an Investment, including 

8

25 Uncontested Facts, ¶¶11-17.

26 Ibid., ¶¶19, 23; Executive Order No. 2010 – 1023.



“the commitment of capital or other resources, the expectation of gain or profit, 
or the assumption of risk in conformity with the laws and regulations of the 
Territory in which the investment is made.”

31. The Claimant controlled the exploration licenses, committed resources to secure the bid, and 

assumed the risk associated with its operational safety obligations under the Agreement, 

Claimant made an investment under BIT Article 1(1).

32. Article 1(2)(b) of the BIT goes on to expressly  include “shares, debentures, equity  holdings 

and any other form of negotiable instrument” as “Investments.” Importantly, the inclusion of 

shareholdings in the definition of Investment also serves to enable Claimant, as the only 

shareholder, to press claims on behalf of its wholly-owned subsidiary, Freedonia Petroleum 

S.A. (“FPS”).27  Article 1(2)(e) of the BIT further clarifies that any contractual right of a 

financial nature and any license to prospect for or exploit natural resources is an Investment. 

Therefore, the BIT intends Claimant’s oil exploration license to be an Investment under its 

plain reading.

33. Because Claimant made an investment within the meaning of the BIT, Claimant is entitled to 

rely  on the BIT.28 Accordingly, this Tribunal should find that Claimant made an investment 

and that this an Investment Dispute.

3. Claimant is an Investor or, in any event, should be treated as an Investor

Claimant is an Investor

34. Claimant satisfies the definition for “Investor” in Article 1, the section that provides general 

definitions for the entire BIT. Specifically, Article 1(3)(b) defines an “Investor” as any legal 

person, including joint-stock companies, established in one of the Contracting Party’s 

9

27 Hobér, pp. 245 - 246.

28 Romero, p. 87.



territories in accordance with the respective national legislation of the Contracting Party, not 

pursuing sovereign activities or funded by the other Contracting Party. Claimant falls safely 

inside this definition of Investor because Claimant is neither funded by the other Contracting 

Party (Respondent) nor pursuing sovereign activities.

35. First, when the provision refers to the “other Contracting Party,” it must be referring to 

Respondent. This is because the term “Contracting Party” appears earlier in the Article to 

reference the Investor’s home jurisdiction (Freedonia), therefore, the term “other Contracting 

Party,” which appears later in this same Article refers to the foreign jurisdiction.29

36. Second, while the term “sovereign activities” is vague and has a variety  of meanings, which 

in some contexts might include the extraction of resources, here it must not refer to 

Claimant’s license to explore for oil. Article 1(2) of the BIT expressly  classifies such licenses 

as Investments which an Investor can own or control. As provisions of treaties must be read 

in light of one another, and construed to agree unless it  is expressly stated otherwise, the term 

“sovereign activities” must not include holding licenses to explore for oil under the BIT. 

Accordingly , this Tribunal should find that Claimant is an Investor and that these claims are 

Investment Disputes.

Claimant is to be treated as an Investor

37. Claimant also satisfies the test determining which parties are to be treated as Investors in 

Article 11(6). Of note, this section expressly addresses investor-state disputes as it is entitled, 

“Settlement of Disputes Between Investors and the Contracting Parties”. It reads that:

“[f]or the purpose of any proceedings initiated in accordance with this Article 
[11], any company duly incorporated, constituted or otherwise duly organized 
under the applicable laws and regulations of a Contracting Party ..., before the 
occurrence of the event or events giving rise to the dispute, was owned or 
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controlled by nationals or companies of the other Contracting Party, shall be 
treated as an Investor of such other Contracting Party [bold emphasis added].”30

38. As Claimant (1) brings this claim under the BIT’s arbitration agreement in Article 11(3), (2) 

was duly incorporated in Freedonia before Respondent unlawfully  expropriated the wells, 

and (3) is owned, perhaps even controlled, by Freedonian entities, Claimant satisfies the test 

to be treated as an Investor. As such, this Tribunal should find that  Claimant shall be treated 

as an Investor entitled to all the rights thereto.

39. Importantly, even if this Tribunal finds that Claimant does not satisfy the general definition 

of Investor in BIT Article 1, given that BIT Article 11 expressly addresses investor-state 

disputes, its directive to treat Claimant as an Investor supersedes the more general definition 

of Investor in BIT Article 1. When different provisions of the same contract  conflict, it is 

standard to apply the specific provision over the general. Accordingly, this Tribunal should 

find that, at a minimum, Respondent had an obligation to treat Claimant as an Investor.

Respondent treated Claimant as an Investor

40. Moreover, Respondent treated Claimant as an Investor. Given that the Sylvanian Congress 

limited bids in the public tender process to authorized “foreign investors”, two of 

Respondent’s subsequent acts demonstrate that Respondent views Claimant as a foreign 

investor: (1) the Sylvanian Congress authorized Respondent to enter the Agreement and (2) 

Respondent, in fact, entered the Agreement.31

41. Respondent  also listed Claimant, Freedonia Petroleum, as a party in its counter-

claim,requesting this Tribunal to find it responsible, along with FPS, for harm suffered by 
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Respondent.32 This further shows that Respondent considers Freedonia Petroleum an Investor 

for international arbitration purposes.

42. It is absurd for Respondent to consider Claimant a foreign investor eligible for the tender 

process that was only open to foreign investors and for purposes of its counter-claim, but not 

as an Investor for purposes of the BIT. This Tribunal should follow the views and actions 

earlier exhibited by Respondent and recognize Claimant as an Investor.

Claimant can bring treaty claims on FPS’ behalf

43. Generally, bilateral investment treaties extend rights to foreign investors owning shares in 

local companies of the host State. This allows foreign shareholders to bring claims against 

the host state for injuries suffered by the company in which they own shares.33 Likewise, the 

this BIT contemplates that Freedonian parent companies may bring claims for injuries 

incurred to their wholly-owned subsidiaries incorporated within Sylvania. This is evidenced 

by the inclusion of shareholdings in the definition of Investment, and this Tribunal should 

find that Claimant can press claims on FPS’s behalf.34

44. Furthermore, treaties often extend standing to companies or entities that exercise ownership 

or control through the parent-subsidiary relationship.35 This means that Claimant, by virtue of 

wholly-owning FPS, can bring claims against Respondent for the injuries suffered by FPS.36
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45. This principle of parent-subsidiary standing has been affirmed by recent tribunals. In 

Lauder,37  the “controlling shareholder” of a group holding the investment in the Czech 

Republic initiated arbitration under a treaty. In the subsequent CME case38, in a dispute 

involving the same investment and the same alleged acts and omissions of the host State, a 

the foreign parent of the local company  initiated arbitration proceedings under another treaty. 

Neither of the tribunals declined jurisdiction.39

46. The primary purpose of this BIT is to provide Claimant with protective and even preferential 

treatment. This is despite the concerns expressed by the tribunal in SGS v. Pakistan that the 

benefits of a contractual dispute resolution clause with a State which is also a party to a treaty 

only flow to the investor and that the investor could always prevail over the state's invocation 

of the contract’s specified forum. Respondent agreed to the BIT’s arbitration provision and 

should have known that Claimant would likely  avail itself of that provision if an investment 

dispute arose.

47. Moreover, Respondent required that Claimant set up  a wholly owned subsidiary  in Sylvania. 

Respondent should not now be able to claim that investment disputes with the subsidiary  fall 

outside the scope of the BIT’s arbitration provision. This would frustrate the purpose of the 

BIT, whereby, both states sought to ensure the protection of their respective investors when 

they invest in the other States’ territory.

48. Accordingly, this Tribunal should find that Claimant, by  virtue of being FPS’s parent 

company, has full standing to press treaty claims on FPS’s behalf.

4. Respondent breached the Claimant’s rights created by the treaty
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49. Respondent’s acts and omissions violated Claimant’s rights under the BIT, including rights: 

(1) against unlawful expropriation, (2) to fair and equitable treatment and respect for 

legitimate expectations, (3) to national and most favored nation treatment, and (4) under the 

umbrella clause.

Respondent is Responsible for the Actions of NPCS

50. Under the Doctrine of State Responsibility Respondent is responsible for the actions of 

NPCS because: (1) Respondent created and fully  owns NPCS, (2) Sylvania’s President issued 

the executive order that authorized NPCS to secure control of the relevant oil wells, (3) 

Respondent sent NPCS management and operating teams to take over several of Claimant’s 

wells, and (4) NPCS still has unlawful possession over several of Claimant’s wells.40

51. Respondent is responsible under the Doctrine of State Responsibility  because Respondent 

controlled NPCS. Further, Respondent’s failure to secure the wells from NPCS and return 

them to Claimant also constitutes an omission, on the part of both Respondent and NPCS, 

which violates the Claimant’s right per the BIT.

D. This Tribunal has jurisdiction to hear the contract claims

52. Respondent violated key provisions of the Agreement. Tribunals have held jurisdiction over 

claimants’ contractual claims pursuant to umbrella clauses, and have done so even when the 

contract claims do not involve breaches of the treaties’ substantive standards.41

1. Respondent violated the contract
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53. Respondent’s actions and omissions, which include its direct and indirect expropriation, 

violated both provisions set out in Agreement Clause 18.

54. Respondent unlawfully took over several of the oil wells and turned them over to NPCS, in 

violation of the first provision in Clause 18 which obliges Respondent to ensure that 

Claimant enjoys all the rights “conferred upon it by the Agreement.” Chief among those 

rights conferred is the right given by the license to explore for oil in the Medanos Field.42 As 

such, Respondent violated the core provision of Clause 18 and the entire Agreement.

55. Respondent also violated the second provision of Clause 18, which prohibits any 

modifications to the terms and conditions of the Agreement unless both parties give written 

consent.43 As previously  noted, the OPA SD 75,000,000 liability cap  was an implied term or 

condition of the Agreement because it  would govern in the event of liability  for damages 

resulting from oil pollution. The unilateral retroactive amendments to the OPA’s limited 

liability cap  are in direct violation of the prohibition to modify terms and conditions without 

mutual written assent  as it modifies a material term and condition to the detriment of 

Claimant.

2. This BIT’s Umbrella Clause grants this Tribunal jurisdiction over Respondent’s contract 

violations

56. Article 10 of the BIT states,

“[e]ach Contracting Party shall constantly guarantee the observance of any 
obligation it has assumed with regard to Investments in its Territory by Investors 
of the other Contracting Party.”
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57. This Tribunal should find that BIT Article 10 grants jurisdiction over Claimant’s contractual 

claims because: (1) it is more straightforward than the SGS v. Philippines umbrella clause, 

which was held to grant the tribunal jurisdiction over contractual claims, (2) tribunals have 

found jurisdiction where contract violations were brought under umbrella clauses, (3) its 

plain meaning shows Respondent consented to have contract violations heard by this 

Tribunal, and (4) Respondent’s contract violations were based on its sovereign capacity.

58. Although the content of Claimant’s treaty-based rights created by the BIT’s umbrella 

clauseswill be identical to the contract-based rights, the sources of those rights remain 

distinct and apart.44

It is more straightforward than the SGS v. Philippines umbrella clause, which was held to 

transform contract violations into treaty claims

59. The SGS v. Philippines Tribunal held that contract breaches were considered BIT violations 

per the Swiss-Philippines umbrella clause and that it had jurisdiction to hear SGS’s breach of 

contract claims.45 The umbrella clause there stated,

“[e]ach Contracting Party shall observe any obligation it has assumed with 
regard to specific investments in its territory by investors of the other Contracting 
Party.”

60. If the SGS v. Philippines tribunal found that the “observe any obligation” language made the 

contract claims treaty claims,46 then the “guarantees the observance of any obligation [bold 

emphasis added]” language of Article 10 makes an even stronger case for this Tribunal to 

find jurisdiction over Respondent’s contractual breaches. 47 This position is reinforced by the 
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Noble Ventures v. Romania case, where the BIT was held to transform contract  violations into 

treaty violations because the umbrella clause at issue was even more straightforward than the 

clause in SGS v. Philippines.48

61. Moreover, the SGS v. Philippines Tribunal held that the general wording of the treaties 

arbitration agreement warranted a purely contractual claim to be submitted to a tribunal 

constituted on the basis of the treaty.49  Specifically, the Tribunal found that the phrase 

“disputes with respect to investments ... naturally includes contractual disputes.”50

62.  Again, the only distinction between the SGS v. Philippines BIT and the Freedonian-

Sylvanian BIT is that this BIT’s disputes are referred to the ICC, instead of ICSID or 

UNCITRAL.51  Accordingly, this Tribunal should also find that  the Freedonian-Sylvanian 

BIT’s arbitration agreement “naturally includes contractual disputes” and claim jurisdiction 

over Respondent’s contractual violations.

Several tribunals have found jurisdiction over contract violations under umbrella clauses

63. Recent case law supports Claimant’s position that Article 10 replicates every obligation in the 

Agreement between Claimant and Respondent, thereby converting Respondent’s breaches of 

the Agreement into BIT violations. Specifically, Fedax v. Republic of Venezuela, SGS v. 

Philippines, Eureko v. Poland, and Noble Ventures v. Romania.52  Accordingly, this Tribunal 

should find that Article 10 allows it to hear allegations concerning the Respondent’s contract 

violations.
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64. In SGS v. Pakistan, the Tribunal concluded that it had no jurisdiction over contract-based 

claims unless they amounted to substantive treaty violations and that it only  had jurisdiction 

to BIT claims where the State acted in its sovereign capacity, not its commercial capacity. 

But the SGS v. Philippines Tribunal rejected the SGS v. Pakistan rationale finding that 

umbrella clauses convert contract claims into treaty claims.

65. Recent decisions show that the SGS v. Philippines Tribunal’s reasoning is more persuasive 

with subsequent tribunals than that of the Tribunal in SGS v. Pakistan. Accordingly, this 

Tribunal should also side with prevailing recent awards and find jurisdiction to hear 

Claimant’s contract-based claims per the BIT.

The Umbrella Clause’s plain meaning shows that Respondent consented to have contract 

violations heard by this Tribunal

66. The term “any obligation” “is capable of applying to obligations arising from a contract.53 

Under Article 10, Respondent consented to and is required to abide by  the provisions of the 

BIT, including the BIT’s umbrella clause allowing the Claimant to resort to ICC arbitration.

67. Specifically, BIT Article 11(3) expressly  includes “Investment Disputes”54  within ICC 

jurisdiction, and Article 11(1), which defines “Investment  Disputes”, expressly includes 

Investment Agreements between Investors and Contracting Parties.55

68. As the BIT clearly takes jurisdiction over contract disputes, and because it  nowhere cedes 

jurisdiction over contract-based claims, this Tribunal should find that the plain language 

supports jurisdicition.
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Respondent’s contract violations were based on its sovereign capacity

69. Respondent unlawfully took over several oil wells and turned them over to NPCS, thereby 

violating the first provision in Clause 18, and Respondent enacted retroactive legislative 

amendments which violated the second provision of Clause 18 (prohibiting any 

modifications to the terms and conditions of the Agreement unless both parties give written 

consent).56

70. Thereby, as both the direct and indirect expropriations were based on Respondent’s capacity 

to exert dominion over its territory  and legislate within its territory, this Tribunal should find 

that Respondent’s contract violations were based on its sovereign capacity.

II. THIS TRIBUNAL HAS JURISDICTION TO HEAR CLAIMANT’S TREATY AND 

CONTRACT CLAIMS DESPITE THE RECOURSE BY CLAIMANT’S 

SUBSIDIARY TO RESPONDENT'S ADMINISTRATIVE AGENCY

71. Respondent did not  trigger the “fork-in-the-road” provision in Article 11(3)(b), which refers 

Investment Disputes to the ICC so long as the “Investor has not brought the dispute before 

the courts” in the other Contracting Party’s territory.57

72. The provision’s plain reading yields that the recourse by  Claimant’s subsidiary did not trigger 

the “fork-in the-road” provision because (A) the administrative proceedings commenced 

before the Sylvanian Ministry of Energy are not  the same as this dispute before this Tribunal 

and (B) the Ministry  of Energy is not a court. Further, as there is no risk of parallel 

proceedings, traditional principles of lis pendens do not act to confer jurisdiction to the 

Sylvanian Ministry of Energy.
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A. The proceedings commenced with Respondent’s administrative agency is not the 

Dispute before the tribunal

73. Claimant commenced administrative proceedings before the Respondent’s Ministry of 

Energy to resist the SD 150,000,000 fine assessed by Respondent for an alleged breach of its 

safety  obligations. Claimant is before this Tribunal to seek adjudication on Claimant’s  claims 

of expropriation without compensation. These are two very distinct disputes; the former 

being a dispute over a fine assessment, the latter being a dispute over an unlawful 

expropriaton.

74. Moreover, the purpose of fork-in-the-road provisions is to avoid parallel proceedings by 

making investors choose between pursuing claims in domestic courts or international 

arbitration. Here, there is no risk of parallel proceedings as the claims are mutually 

exclusive.58  There is no risk of inconsistent awards and judgements or confusion between 

treaty and contract claims, two factors used for determining when lis pendens should apply. 

As such, lis pendens rationale does not apply and this Tribunal should find that  Claimant did 

not trigger the “fork-in-the-road” provision.

B. The Administrative Agency Is Not A Court

75. The Respondent’s Ministry of Energy is an administrative agency, not a court. As the BIT 

expressly uses the term “court,” the proceedings brought before the Ministry of Energy 

cannot be found to have triggered the “fork-in-the-road” provision.

76. Of note, Claimant’s attempt to get Sylvanian courts to rule that the Agreement’s provisions 

superseded the OPA amendments is also a fundamentally different dispute and did not trigger 

the fork-in-the-road provision. That  dispute is a constitutional challenge to legislation 
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enacted by the Sylvanian Congress, whereas this dispute regards the Respondent’s unlawful 

expropriation.

77.  Moreover, Claimant’s recourse to the courts for declaratory  relief is outside the scope of 

inquiry  for this Tribunal as it is not expressly  referenced in the Terms of Reference, which 

limits the introduction of new disputes at this stage of the arbitration process.

III. RESPONDENT MATERIALLY BREACHED ITS CONFIDENTIALITY 

OBLIGATION BY LEAKING THE CONFIDENTIAL REPORT TO LA REFORMA

78. Respondent breached its duty of confidentiality because (A) Respondent, as determined by 

the principle of res ipsa loquitur, leaked the report to La Reforma, (B) Respondent prepared 

this report  in anticipation of ICC arbitral proceedings, (C) arbitration imposes an implied 

duty of confidentiality  on the Respondent, and (D) the contents of the report do not  fall 

within the public interest exception.

A. Respondent, under the principle of res ipsa loquitur, leaked the report to La Reforma

79. This Tribunal should find that there is a rebuttable presumption that Respondent leaked the 

report to La Reforma under res pisa loquitur (the thing speaks for itself) or id quod 

plerumque accidit (what normally happens) legal principles. Presumptions belong to 

Tribunals and should be used when it is advisable as shown in Clunet,59  where the Tribunal 

sustained a finding of tortious liability damages on a “very likely” presumption, a 

presumption of damages which could only be overcome by evidence to the contrary.
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80. Moreover, in ICC case no. 12494, a case concerning an equipment supply  contract, the 

Tribunal found that the rebuttable presumption established by the Claimant “should not be 

disregarded” after it considered “the circumstances as a whole.”60

81.  Accordingly, this Tribunal should find that the facts create a rebuttable presumption that 

Respondent leaked the confidential report to La Reforma, that the presumption has not been 

overcome by  evidence, and, finally, that Respondent, in fact, leaked the confidential report to 

La Reforma.

B. Respondent prepared this report in anticipation of ICC arbitral proceedings

82. Given that Respondent amended its relevant Freedom of Information Law (“FoI Law”) and 

breached several of Claimant’s contract and treaty rights soon after the confidential report 

was prepared, Respondent must  have known Claimant would request ICC arbitration to 

defend its rights. Because, as mentioned before, there is an implied obligation on parties not 

to disclose documents prepared for and used in the arbitration,61  Respondent had a duty of 

confidentiality regarding that report, and breached that  duty when it leaked the report to La 

Reforma.

83. It would be inequitable to allow parties to prepare documents for use in arbitration and not be 

bound by a duty of confidentiality simply  because the arbitration proceedings have yet to 

start, especially where BIT’s have mandatory “cooling-off periods.”

84. If Respondent’s position is accepted, this would enable parties anticipating arbitration 

proceedings to simply rush to generate documentation during the “cooling-off period” and 

disclose what would otherwise be confidential. As this would be an absurd result and counter 
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the central tenet of arbitration privacy, this Tribunal should find that  Respondent breached its 

confidential duty when it leaked the report to La Reforma.

C. Arbitration imposes an implied duty of confidentiality on Respondent

85. Respondent had a duty of confidentiality  because an implied obligation of confidentiality, 

binding on the parties, arises from the very nature of arbitration. Institutional rules and 

national regimes alike consistently repeat that: (1) arbitration is a private procedure of a 

confidential nature, (2) recourse to arbitration, accepted by the parties, is intended to avoid 

creating any publicity  about the dispute between them and its possible consequences, (3) save 

where there is a legal obligation to inform, any possible breach of this confidentiality by one 

of the parties subject to ICC procedure is wrong.62

86. These confidentiality themes regarding arbitration ensure utmost discretion in the resolution 

of private disputes, as agreed between the parties, and parties are only  absolved of this duty 

when they can show a legal obligation to inform. Accordingly, this Tribunal should find that 

arbitration placed a duty of confidentiality on the Respondent and that Respondent breached 

that duty when it leaked the report to La Reforma.

D. The contents of the report do not fall within the public interest exception

87. This Tribunal should look to the arbitration agreement and applicable law to determine 

whether the report’s contents are confidential. Article 11(3) refers investment disputes to “the 

ICC, consistent with its Rules.” Given that the ICC rules are silent about a general 

confidentiality obligation incumbent on the parties, this Tribunal must look to the applicable 

law, which in this case is Sylvania’s FoI Law.
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88. Sylvania’s applicable FoI Law at the time kept commercial secrets confidential and away 

from the public sphere.63 The Esso v. Plowman court found that if information, once made 

public, affects the Claimant’s bargaining position with other counterparties in future, it 

amounts to a commercial secret.64 In this instance, any negotiations between Claimant and 

other counterparties would have been tainted by  the posted excerpts. For example, Claimant’s 

creditors might have requested more security or higher interest rates as a result of the excerpt. 

As such, the contents of the report amount to commercial secrets.

89. Respondent breached its own law. Therefore, this Tribunal should find that this report was 

confidential per Sylvania’s FoI Law and that Respondent breached its confidentiality duty 

when it leaked it.

IV. THIS TRIBUNAL LACKS JURISDICTION OVER RESPONDENT’S COUNTER-

CLAIM

90. Respondent’s counter-claim is based in contract and tort and is pending in the Respondent’s 

domestic legal system. As such, this Tribunal lacks jurisdiction over Respondent’s counter-

claims.

A. Respondent’s Counter-Claims Are Based in Contract and Tort and Domestic Law 

Applies

91. The counter-claims brought by Respondent remain exclusively within the scope of the 

Agreement and Sylvanian tort law. Respondent seeks a determination of culpability for 

harms and an award of damages related to the Libertad Gulf spill, which includes neither the 

application of international law nor the BIT’s provisions. Per the Agreement, Respondent’s 
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counter-claims fall exclusively inside the laws of Sylvania and this Tribunal should decline 

jurisdiction.

92. As such, Respondent’s counter-claim is nothing more than a contract action “dressed as a 

treaty claim.”65  In several recent ICSID rulings66, tribunals divided “treaty  claims” and 

“contract claims,” assuming jurisdiction only over the former. For example, the Canada 

Model BIT67 was held to grant jurisdiction to treaty  claims only. As the Freedonia-Sylvania 

BIT is nearly identical, it should be interpreted similarly.

93. The Libertad Gulf spill and resulting damages are tort-based claims and properly reside in 

Sylvanian jurisdiction. Any and all culpability, damages, or liability determinations 

exclusively  involve Sylvanian laws and implicate Sylvanian interests. These claims are 

properly heard only in Sylvania and this Tribunal should decline jurisdiction.

B. Respondent’s Counter-Claims Are Pending in Respondent’s Legal System

94. The principle of lis pendens, which aims to avoid parallel proceedings and conflicting 

awards, requires this Tribunal to decline jurisdiction as Respondent’s counter-claims are 

already being adjudicated in Sylvania.68  Respondent now seeks to duplicate those 

proceedings.
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PART TWO: MERITS

95. (I) Respondent’s acts and omissions violated Claimant’s rights under the BIT, the Agreement, 

and customary international law. (II) Respondent lacks sufficient justification for relying on 

domestic law and international legal notions of national security and public interest  as 

defenses.

I. RESPONDENT’S ACTS AND OMISSIONS  VIOLATED CLAIMANT’S RIGHTS 

UNDER THE TREATY, CONTRACT, AND CUSTOMARY INTERNATIONAL LAW

96. (A) Respondent is responsible for the actions and omissions of NPCS. (B) Respondent 

violated the claimant’s rights against unlawful expropriation, to fair and equitable treatment, 

to respect for legitimate expectations, to national and most favored nation treatment, and 

under the umbrella clause.

A. Respondent is Responsible for the Actions and Omissions of NPCS

97. Under Article 8 of The International Law Commission Articles on responsibility of states for 

internationally wrongful acts, Respondent is responsible for the actions of NPCS because 

NPCS’s actions were “under the direction or control of” Respondent. As such, they are 

attributed to Respondent as a matter of customary international law and Respondent is 

responsible.69

98. Here, Respondent (1) created and fully  owns NPCS, (2) through its President, issued the 

Executive Order that authorized NPCS to secure control of the relevant  oil wells, and (3) sent 

NPCS management and operating teams to take over several of wells operated by Claimant. 

Therefore, Respondent carried out the conduct.70
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99. Under Maffezini v. Spain, 71  Respondent (1) is only held responsible if NPCS was 

empowered with governmental authority, (2) acted in such capacity when breaching the 

contract, and (3) violated international law. First, the expropriation, itself, is a taking of the 

sort only performed by governments. Moreover, NPCS was created with the essential 

purpose of taking over the wells.

100.Since it could be argued that NPCS exercised both governmental and commercial functions, 

there must be an inquiry into which role it performed.72  Here, the Sylvanian President’s 

issuance of the Executive Order authorizing NPCS to take over the wells shows that NPCS 

was exercising a governmental function under the control of Respondent in its sovereign 

capacity.73  The unlawful expropriation and failure to ensure Claimant’s legitimate 

expectations in its Investment amount to violations of customary international law.

101.Accordingly, this Tribunal should find Respondent liable for all of NPCS’s acts or omissions 

under international law. Further, Respondent cannot invoke the provisions of its internal law 

to justify breach of the BIT, or rely  on its constitution or internal law to exclude the 

jurisdiction of this Tribunal by  arguing that certain disputes are the exclusive preserve of its 

own administrative courts.74

B. Respondent violated Claimant’s right against unlawful expropriation

102.International law recognizes that  investors can bring arbitration claims where investors 

suffer losses arising from that breach. Article 4(2) prohibits Respondent from directly  or 

indirectly expropriating Claimants Investments except when the expropriation is for (1) 
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public purposes or (2) national interest. Importantly, the provision mandates full and effective 

compensation even when expropriation is allowed under one of the two exceptions.75

103.Article 5 of the BIT also mandates adequate compensation even when expropriations are 

necessitated by states of emergency, environmental catastrophes, and other similar events.76 

Accordingly, Respondent violated the BIT when it expropriated Claimant’s Investment 

without compensation.

1. Respondent’s Actions Amount to Expropriation

104.Respondent’s actions amount to a taking of Claimant’s Investment as the BIT considers 

expropriation to be acts of sovereign authority that involuntarily deprives investors of 

property.77 The BIT broadly defines property as anything bearing economic value held by an 

investor, which includes material, immaterial assets, concessions and contractual rights.

105.While Expropriation is not expressly defined in BIT Article 4, it is mentioned at the same 

level as nationalization, requisition, or measures having similar effect and sets out the 

conditions by which such actions may be taken against immediate full and effective 

compensation. The above mentioned measures are described in Article 4 as permanently or 

temporarily limiting an Investor’s ownership, possession, control, or enjoyment of property.

106.States may not expropriate, in whole or in part, foreign private investments in their territory 

or take measures with similar effects unless done in accordance (1) with applicable legal 
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procedures, (2) good faith pursuance of a public purpose, (3) without  discrimination on the 

basis of nationality, and (4) against adequate compensation.78

107.Further, a State expropriates property  when it taxes, regulates, confiscates, or unreasonably 

interferes with the effective enjoyment of foreign owned property.79

Respondent directly expropriated the Medanos Field wells

108.Both the suspension of the License to operate the Medanos Field wells and NPCS’ seizure of 

the wells amount to a direct expropriation of Claimant’s investment, which effectively 

eliminated the Claimant’s ability to collect or benefit  from these wells in the future. Of note, 

the seizure was made after the leaking wells had been sealed and the emergency situation 

abated.

Respondent Indirectly Reduced Claimant’s Economic Benefits

109.The physical control and possession of these wells is only one factor in the greater 

consideration of the investment’s economic value to the Investor. As discussed earlier,80 

Claimant made an Investment under BIT Article 1(1) as the Claimant’s wholly-owned 

subsidiary controlled the exploration licenses, committed resources to secure the bid, and 

assumed the risk associated with its operational safety obligations under the Agreement.

110.Likewise, under (1) BIT Article 1(2)(b), which expressly includes shares, debentures, equity 

holdings and any  other form of negotiable instrument as Investments, and (2) Article 1(2)(e), 

which further clarifies that any contractual right of a financial nature and any license to 
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prospect for or exploit  natural resources is an Investment, the Claimant’s oil exploration 

license is an Investment under the BIT.

111.Under these provisions, the BIT must be said to contemplate Claimant’s “property” as 

including not only the physical possession, management, and operation of the wells, but also 

the rights of transfer and use of resources collected, the expected venture liabilities at the 

time the investment was made, and the mandatory  measures of operation in effect during the 

investment period.

112.It is well-established that a government action need not physically seize property to effect an 

expropriation under international law.81 As the Iran-United States Claims Tribunal recognized 

in Starrett Housing, state measures can interfere with property rights to such an extent that 

these rights are rendered useless. It must be deemed expropriated without regard for whether 

the state purports to have expropriated them or whether the state maintains possession of 

legal title to the property.82

113.Respondent indirectly expropriated Claimant’s Investment as Respondent invoked its 

legislative and regulatory powers to enact measures which reduced the benefits of Claimant’s 

investments even before it transferred control of the wells.83  This kind of “Creeping” 

expropriation, or regulatory taking, was described in Parkerings v Lithuania84  as the 

“negative effect” of governmental measures on the investor’s enjoyment of property rights. It 

is this threshold loss of the enjoyment of property rights that should lead this Tribunal to find 

that Respondent indirectly expropriated Claimant’s Investment.85

30

81 Alpha Projektholding, ¶408.

82 Starrett Housing, ¶154.

83 Suez and Ors, ¶121.

84 Parkerings-Compagniet, ¶243.

85 Impregilo.



114.The principle of indirect expropriation has been firmly established and recognized by a 

multitude of ICSID Tribunals. In Metalclad Corp. v  Mexico,86  it was said that an 

expropriation occurs where the state’s actions have

“…the effect of depriving the owner in whole or in significant part of the use or 
reasonably to be expected economic benefit of property, even if not necessarily to 
the obvious benefit of the host state”.

115.In Vivendi v Argentina,87  the Tribunal found that the purpose of a state’s interference is 

irrelevant to a finding of whether an expropriation has occurred88. In Generation Ukraine v 

Ukraine,89  the Tribunal described “creeping” expropriation as a form of indirect 

expropriation with a distinct “temporal quality” in that  the expropriation derives from a series 

of acts attributable to the state over a period of time.

116.The United Nations, to which Respondent is a party, incorporates the notion of indirect 

expropriation under International Law Commission Article 15(1) in general terms, 

establishing that a series of actions or omissions may be defined as wrong if their aggregate 

effect is sufficient to constitute a wrongful act.90

117.Tribunal precedence, the BIT, and customary  international law, should lead this Tribunal to 

find that Respondent expropriated without adequate compensation Claimant’s Investment.
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118.Respondent’s arguments that ecological and environmental measures are de facto excluded 

from the expropriatory doctrine are unavailing. In the Metalclad case,91  Metalclad 

commenced an action under the NAFTA, claiming that an ecological decree promulgated 

after the claim was made violated the compensation for expropriation requirement. The 

Tribunal agreed that  the ecological decree did in fact deprive the investment owner of 

economic benefit, and ordered compensation. This Tribunal should do the same.

119.The total actions of Respondent are greater than the sum of their parts and may  be viewed as 

overtly wrong when viewed in totality, even though some portion of them may  withstand 

scrutiny  if examined independently. Respondent (1) reduced the economic benefit passing to 

the Investor by taking physical possession over the well premises, (2) restricted and limited 

their operation and management, (3) retroactively revised limitations on liability for 

damages, which included redefining and broadening “costs” and “damages” in the OPA, (4) 

added several new safety obligations which were not contemplated when the Agreement was 

signed, and (5) removed the SD 75 million cap on liability for spills from offshore facilities.

120.For all the reasons mentioned above, this Tribunal should find that Respondent limited 

Claimant’s possession, control, and enjoyment of its Investment as of 29 November 2010, 

and that this limiting amounted to both direct and indirect (creeping) expropriation under the 

BIT and prevailing international law.

2. Respondent’s expropriatory actions require compensation

121.The prohibition against uncompensated expropriation may  be the oldest protection afforded 

to international investment.92  And even when the expropriation falls under an excepted 

reason, such as public purpose, the state must adequately  compensate the investor. 

Accordingly, even if Respondent expropriated Claimant’s Investment in response to what it 
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considered to be an excepted reason, Respondent was still obligated to offer “immediate full 

and effective compensation.”93

122.The seizure of the Medanos Field wells amounts to a unilateral termination of the licensing 

Contract, for which compensation is required. The compensation due Claimant includes the 

full value of all oil revenues lost and the full amounts incurred by Claimant (FP and FPS),due 

to the defaulting of any and all financing agreements upon termination of the Contract. 

Additionally, Respondent owes Claimant for all reductions in Claimant’s economic benefits.

123.As Claimant’s right against expropriation without full and adequate compensation is 

provided by  BIT Articles 4(2) and 5, Respondent breached rights conferred on Claimant by 

the BIT.

C. Respondent violated standards of fair & equitable treatment and legitimate 

expectations

124.Under BIT Article 2(2), Respondent had a duty to “ensure treatment in accordance with 

customary international law, including fair and equitable treatment and full protection and 

security,” of Claimant’s Investment.

125.The term “fair and equitable treatment” appears in many treaties. In its minimal context, 

“fair and equitable treatment” creates an obligation for states to afford international minimum 

standards of protection to foreign property  within their territories.94  The “fair and equitable 

treatment” is more commonly interpreted as an autonomous standard, viewed as more 

demanding and more protective of the investors’ rights than the minimum standard of 

treatment provided for by general international law.95
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126.The BIT establishes such an autonomous standard which Respondent breached. The Azurix 

Tribunal, for example, adopted the position that “fair and equitable treatment” as drafted 

within a bilateral investment treaty lends itself to an interpretation of full protection and 

security as a higher standard than required by international law. 96 In effect, such a provision 

creates a floor, not a ceiling, in order to avoid interpretations below minimal international 

customary standards.

127.Article 2(2) of the Freedonia-Sylvania BIT states that:

“[t]he Contracting Parties shall at all times ensure treatment in accordance with 
customary international law, including fair and equitable treatment and full 
protection and security, of the Investments of Investors of the other Contracting 
Party [bold emphasis added].”

128.The choice of “customary international law” is suggestive of the more rigorous, autonomous 

standard afforded to “fair and equitable treatment.” In Suez, for example, the Tribunal found 

it notable that the text of the treaty  referred to “the principles of international law,” and not to 

“the minimum standard under customary international law.”97 Likewise, this Tribunal should 

hold Respondent to a standard above the absolute minimum of international law.

129.The purpose of the BIT is to grant Claimant a high standard of protection. The Contracting 

Parties sought to heighten and broaden economic cooperation between them. The protection 

and promotion of foreign investment is the means to a greater intended end. This Tribunal 

must take this broader goal into consideration when it interprets and applies the term “fair 

and equitable treatment” in this case. The Tribunal in Suez and Ors v. Argentina considered 
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“economic cooperation” to be the center piece of the Argentina-France and Argentina-Spain 

BITs, and acted to reaffirm and strengthen the importance of “fair and equitable treatment.”98

1. Respondents actions violate standards of fair and equitable treatment

130.As the Mondev Tribunal recognized, judgments of fairness and equity cannot be reached in 

the abstract, but rather depend on the facts particular to a case.99 The facts particular to this 

case do not show that Respondent’s actions were fair or equitable.

131.The numerous OPA amendments devastate the economic benefit arising from Claimant’s 

investment. Section 703, amended on 10 December 2009, now states,

“[a]ny responsible party for a facility from which oil is discharged… shall be 
wholly liable for the payment of damages to the Republic of Sylvania and any 
political subdivision and any affected third party in respect of all resulting costs, 
including containment and cleanup costs and any resulting damage from such 
incident.”

132.Claimant, under the OPA’s retrospective application, is now subjected to demands for 

damages which are over-inclusive and unreasonable. “[W]holly liable for … resulting 

damage” is a vague and dangerous standard, especially in light of the hundreds of 

businessess (“any affected third party”) claiming some indirect harm as a result of the spill. 

This provision, coupled with the establishment of a payment fund prior to the full assessment 

of damages, seeks to diminish Claimant’s rights to civil process which would have otherwise 

been afforded Claimant under the original OPA.

133.Another unchecked provision is contained in Section 704, which defines “removal costs” to 

include,

35

98 Ibid, ¶201.

99 Mondev International, ¶118.



“all removal costs incurred by The Republic of Sylvania or any of its political 
subdivisions to remedy the damage resulting from the incident […]”.

134.This provision seeks to make Claimant responsible for all measures taken by Sylvania, 

regardless of their efficiency, effectiveness, or actual necessity. Section 705 broadens the 

term “damages” to such a degree that the term, as compared to its original definition, is 

barely recognizable.

135.The scope and measure of “damages” has been enlarged to include any and all possible 

direct, indirect, speculative, incidental, and unreasonable claims of loss. One might question 

whether the majority  of “damages” references are capable of being fairly  measured, 

irrespective of whether their retroactive application falls within fairness and equity.

136.The original OPA provisions were enacted in contemplation of oil spills, therefore, this oil 

spill fails as justification for retrospective changes to the OPA. Sylvania enacted the original 

OPA laws with the purpose of encouraging investment and drilling, and it can be said that the 

SD 75 million cap was enacted because economic investment was found to outweigh other 

public considerations, including possible damages resulting from spills. Respondent, used the 

previous OPA provisions to entice Claimant into altering its economic position and now 

seeks to “have its cake and eat it too.” This Tribunal should not let it.

137.The spill in the Libertad Gulf cannot justify  the manifest absurdity of Respondent receiving 

both the economic benefit of foreign investment and the benefit  of absolving itself of risks 

which were openly assumed. Respondent’s behavior has been destructive of Claimant’s 

investment and is unfair and inequitable. 

2. Respondent’s actions violate Claimant’s legitimate expectations
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138.Tribunals have also taken into account investor expectations in interpreting the fair and 

equitable treatment standard. The rule of law is said to be,

“a defeasible entitlement of persons to have their behavior governed by rules 
publicly fixed in advance.”100

139.The Tribunal in Bayindir v. Pakistan identified the different factors which investment 

tribunals found to form part of the “fair and equitable treatment” standard: (1) the obligation 

to act transparently and grant  due process; (2) the obligation to refrain from taking arbitrary 

or discriminatory measures; and (3) the obligation to refrain from exercising coercion or 

from frustrating the investor’s reasonable expectations with regard to the legal framework 

affecting the investment.101 As Respondent ran afoul of all these factors, this Tribunal should 

hold that the Respondent violated Claimant’s legitimate expectations.

140.Along this course of reasoning the LG&E v. Argentina Tribunal found that an investor’s 

legitimate expectations for the terms of the investment: (1) are based on the conditions 

offered by  the host State at the time of the investment; (2) may not be established unilaterally 

by one of the parties; and (3) must exist and be enforceable by law.102

141.Fair and equitable treatment dictates that Claimant should have an opportunity to know what 

the law is and to conform its conduct accordingly. Here, Claimant was not afforded that 

opportunity.

142.The Supreme Court of the United States, a country with premier and influential status in 

global investment, stated that, 
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“[t]he largest category of cases in which we have applied the presumption against 
statutory retroactivity has involved new provisions affecting contractual or 
property rights, matters in which predictability and stability are of prime 
importance.”103

143.Of the various cases that have considered the legitimate expectations of investors, an 

important element of such cases has been that  investors, deriving their expectations from the 

laws and regulations adopted by  the host country, act in reliance upon those laws and 

regulations and change their economic position as a result.

144.It is a well-established principle that the legal effect of conduct be assessed under the law 

existing at the time when the conduct occurs.104  It was recognized by the Greeks105, the 

Romans106, by English common law107, and by the Code Napoleon.108 This Tribunal should 

also recognize it and find the Respondent violated the Claimant’s legitimate expectations.

3. Unjust changes in Sylvanian Law violated claimant’s expectations

145.Claimant’s expectations were legitimate because Sylvanian law purposefully  sought to 

create a climate conducive to foreign investment. To allow Respondent to suddenly change 

those laws to Claimant’s detriment, does not comport with fair and equitable treatment.

146.Here, the OPA, from which Claimant’s expectations arose, specifically contemplated and 

defined monetary caps for offshore facility spills, the meaning of “costs,” the meaning of 

“damages,” and mandatory safety obligations. It cannot be stated that Claimant should have 
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expected that  these laws would be retroactively  amended to the severe detriment of 

Claimant’s Investment.

147.While the legitimate expectations of foreign investors that  states will never modify the legal 

framework is not absolute, especially  in times of crisis, neither should investors be subjected 

to unreasonable modifications of that legal framework.

148.For all the above reasons, this Tribunal should find that by violating standards of fair and 

equitable treatment and legitimate expectations, Respondent’s actions were contrary  to the 

protections afforded by the BIT.

D. Respondent violated national & most favored nation treatment

149.The actions of the Sylvanian Government and NPCS also amount to a national treatment 

violation. This conduct is specifically prohibited by BIT Article 3(1) and (2).

150.In order to prove a national treatment violation, it is necessary to establish that a government 

action or inaction has accorded “less favourable” treatment to a foreign investor.109 In this 

instance, Respondent’s actions are de facto discriminatory because they are applied 

differently between domestic and foreign investors.110

151.In theory, the OPA amendments apply  to all both foreign and domestic investors equally. 

However, the specific purpose of their retroactive application is to force Claimant to make 

monetary payments in the projected hundreds of billions of Sylvanian Dollars.111  No 

previous Sylvanian Government action taken against domestic Sylvanian companies would 

suggest that such a measure is anything but retributive in nature. Neither can it be imagined 
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that retroactive application of the amended OPA would pass Sylvanian political or judicial 

scrutiny if applied to a Sylvanian investor. 

152.The severity  of the actions, coupled with the manifestly  unjust treatment by  Sylvanian courts 

and the Ministry  of Energy, can only lead this Tribunal to the conclusion that Respondent is 

giving “less favourable” treatment to a foreign investor.

153.The 26 February 2010 order for FPS to pay  SD 150,000,000 liquidated damages for breach 

of its obligations under the Agreement and OPA amounts to coercion and overtly 

discriminated against Claimant. Claimant was in conformity with all applicable safety 

obligations under the previous OPA provisions, and the liquidated damages order has no legal 

basis except through retroactive changes to the OPA.

154.Simply  put, the Sylvanian government made it impossible for Claimant to fully comply with 

provisions that were not previously in place, and then used that improper leverage to enact a 

penalty against Claimant. Further still, this penalty was levied against a foreign investor that, 

for political reasons and in light of public opinion, has received disfavorable and unjust 

treatment by the Sylvanian courts and the Ministry  of Energy. This disfavorable treatment 

was reinforced when Sylvanian President declared to the press that,

“the oil spill in the Gulf of Libertad caused catastrophic damage. This has been 
aggravated by FPS’ abject incompetence and failure to remedy it.”

155.Respondent’s claim that Claimant has acted with “incompetence” or has violated its 

obligations under the Contract with regard to the Medanos Field spill is unsubstantiated. In 

fact, experts from Freedonia Petroleum successfully assisted with the sealing of the leaks.

156.General principles of jurisprudence dictate that Respondent must bear the burden of proof 

when attempting to justify actions which violate the BIT or customary international law. Any 
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accusations of mishandling or negligence remain unsupported, and until the causes of the 

spill are determined this Tribunal should construe any unknown facts in favor of Claimant.

157.In light of the discriminatory amendments to the OPA, the unjust application of liquidated 

damages against FPS, and the unfavorable treatment provided by the Sylvanian courts and 

the Ministry of Energy, it is submitted that Respondent’s actions amount to a national 

treatment violation under the BIT Article 3 and international law.

E. Respondent violated the Umbrella Clause

158.As discussed earlier,112  the Umbrella Clause replicates every contractual obligation in the 

Agreement between Claimant and Respondent as a treaty obligation. The content of the 

rights created by the BIT’s umbrella clause are identical to the rights created by  the 

Agreement, but the sources of the rights remain distinct.113

159.Therefore, this Tribunal should find that Article 10 of the BIT grants Tribunal jurisdiction 

over the BIT claims as well as Claimant’s contractual claims.

II. RESPONDENT LACKS SUFFICIENT JUSTIFICATION FOR RELYING ON 

DOMESTIC LAW AND INTERNATIONAL LEGAL NOTIONS  OF NATIONAL 

SECURITY AND PUBLIC INTEREST AS DEFENSES

160.(A) Respondent’s actions exceeded its right to regulate. (B) Respondent has failed to 

demonstrate any exception by which it is excused from its obligations to compensate.
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A. Respondent’s actions exceeded its right to regulate

161.Respondent cites the Police Powers Doctrine in defense of its reasonable right to regulate 

foreign investments. That doctrine seeks a balance between a state’s right to regulate and the 

property rights of foreign investors in their territory that Respondent’s acts lack.

162.In applying principles of fair and equitable treatment and full protection and security, a 

tribunal must take account of Respondent’s reasonable right to regulate. Thus, if this Tribunal 

finds that Respondent’s actions violated treaty  standards of fair and equitable treatment, it 

must necessarily  determine that Respondent’s actions exceeded its reasonable right to 

regulate.114  This Tribunal should find that Respondent did, in fact, exceed its reasonable 

regulation rights.

163.Respondent cites the political and social climate following the spill as conditions 

necessitating protection. However, protectionist intent does not  excuse Respondent from 

complying with its obligations under BIT Article 4(3) or the terms of the Agreement.

164.The S.D. Myers Tribunal determined that intent, while important in proving a national 

treatment violation, is not decisive on its own.115 In that case, the Tribunal concluded that the 

government’s objectives were legitimate, but that the method employed to achieve those 

objectives was contrary to its treaty obligations.

165.Here, this Tribunal should find that Respondent  not only employed illegitimate methods, but 

also sought illegitimate objectives, as evidenced by the SD 150,000,000 fine. Respondent has 

employed discriminatory and retributive measures which extend far beyond its reasonable 

rights to regulation.
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B. Respondent has failed to demonstrate any exception by which it is excused from its 

obligations to compensate

Respondent has not demonstrated a necessity great enough to absolve itself of the 

obligations to compensate Claimant for its expropriatory acts.

166.Previous tribunal decisions would not recognize Respondent’s environmental damages as 

sufficient to justify its actions taken against Claimant. For example, in LG&E Energy Corp., 

Argentina unsuccessfully supported its right to implement price controls by citing the,

“numerous reports of waves of sudden economic catastrophe, massive strikes 
involving millions of workers, fatal shootings, the shut down of schools, 
businesses, transportation, energy, banking and health services, demonstrations 
across the country, and a plummeting stock market, culminating in a “final 
massive social explosion” in which five presidential administrations resigned 
within a month…”116

167.The LG&E Energy Tribunal was not persuaded by  this argument. Neither should this 

Tribunal be persuaded by Respondent’s less compelling argument.

168.Article 1 of Protocol 1 of the European Convention of Human Rights serves as an 

additional source of interpretation for claims of necessity in expropriation. Under the 

Convention, The European Court has recognized that it is for national authorities to 

decide whether a public interest justifies measures that result in a “deprivation” of 

property.117

169.The European Court accepts decisions of states they are exercised in a manifestly 

unreasonable way (whether there exists a reasonable and foreseeable national legal 

43

116 LG&E, ¶216.

117 See James.



basis for the taking).118  The European Court makes this determination based on 

whether the interference strikes a reasonable balance between general public and 

private interests of property owners and whether an unjust burden has been placed on 

the claimant.119  Here, this Tribunal should find that Respondent’s authorities were 

manifestly unreasonable and placed an unjust burden on Claimant.

170.In the Phelps Dodge case,120 a management transfer was made to protect workers and 

ensure the Government received debts owed. The Phelps Dodge Tribunal, while fully 

understanding the compelling economic, financial, and social concerns which drove 

the respondent to protect its interests, found that such concerns could not relieve the 

respondent of the obligation to compensate Phelps Dodge for its loss.121 In relying on 

that Tribunal’s sound rationale, this Tribunal should find that Respondent is also not 

relieved of its obligation to compensate for its expropriation.

C. Environmental protection does not affect the nature of the compensation owed

171.In the ICSID case, Compañía del Desarrollo de Santa Elena v. Costa Rica,122  the 

Tribunal held that even when expropriations are for legitimate public purposes, in that 

case to set up a natural preserve, the state must still compensate for that taking. In the 

words of the Tribunal,

“Expropriatory environmental measures – no matter how laudable and beneficial 
to society as a whole – are, in this respect, similar to any other expropriatory 
measures that a state may take in order to implement its policies: where property 
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is expropriated, even for environmental purposes, whether domestic or 
international, the state’s obligation to pay compensation remains”.123

172.The actions taken by Respondent may carry environmental and economic concerns, 

but those concerns do not justify Respondent ignoring the terms of the BIT and 

principles of equity, by failing to provide adequate compensation for the economic 

losses to Claimant.

173.Under international law, the obligation to protect the environment does not remove 

the obligation to compensate. Therefore, this Tribunal should find that Respondent 

lacks sufficient justification for relying on domestic law and international legal 

notions of national security and public interest  as defenses against its unlawful 

expropriation.

Respectfully submitted on 30 September 2011

By

Hackworth

on behalf of 

Freedonia Petroleum LLC
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