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STATEMENT OF FACTS 

1. On 13 June 1994 the governments of the Republic of Freedonia (“Freedonia”) and 

the Republic of Sylvania (“Sylvania”) signed a Bilateral Investment Treaty 

(“BIT”) with the intent of improving “investment by nationals of one Contracting 

Party in the territory of the other Contracting Party.”
1
 

2. In October 2006, the Sylvania Congress authorized the participation of foreign 

investors in a public tender process for oil exploration permits in the Libertad 

Gulf, located in the territorial waters of Sylvania. One condition of this process 

was that the authorization required bidders to incorporate a wholly-owned 

subsidiary in Sylvania. 

3. Claimant, Freedonia Petroleum Limited LLC (“FP”) is an international energy 

company involved in oil exploration and extraction in many regions of the world. 

Public and private investors own 40% of FP‟s stock. The other 60% of its stock is 

owned is owned by Freedonia. In response to Sylvania‟s bid tender process, 

Claimant formed a wholly-owned subsidiary in Sylvania, Freedonia Petroleum 

Systems (“FPS”). 

4. On 26 May 2007, the Sylvanian Government entered into the Medanos License 

Agreement (“Agreement”) with FPS pursuant to authorization by the Sylvania 

Congress under Law No. A-4575. The Agreement conveyed to FPS the right to 

explore for and extract oil in the Libertad Gulf. 

5. On 6 June 2009, an explosion of unknown origin caused several wells owned by 

FPS to begin leaking. FPS employed its best efforts to stop the leak, contain the 

accumulated oil, and assess environmental damage. Unfortunately, the wells 

proved extremely difficult to control.  

6. On 10 December 2009, the Sylvanian Congress amended the Sylvanian Oil 

Protection Act (“OPA”), increasing the punishment for breaches of law resulting 

in oil spills. The amended OPA provided for retroactive elimination of the SD75 

million cap on liability for spills from offshore facilities; implemented strict 

                                                 
1
 BIT, preamble. 
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liability under sections 1014 and 705; and expanded the definition of damages 

under section 705. After these changes, Sylvania demanded that FPS comply 

completely with the new OPA within 60 days. 

7. FPS entered into discussions with Sylvanian authorities in an earnest attempt to 

comply with the OPA amendments, but to no avail. Accordingly, FPS sought 

declaratory judgment before the Sylvanian courts. FPS asked the courts to 

confirm that Sylvania must comply with the terms of the previously signed 

Agreement and that the Agreement took precedence over the amended OPA 

provisions. To date, the Sylvanian court has not resolved the request for 

declaratory relief.  

8. On 26 February 2010, the Sylvanian government ordered FPS, without judicial 

process, to pay damages of SD 150 million for its alleged breaches under the 

Agreement and the amended OPA. FPS requested administrative review of the 

fine. The Sylvanian Ministry of Energy denied this review and ordered FPS to pay 

the fine. 

9. On 15 June 2010, FPS met with Sylvanian officials in order to reach an agreement 

regarding the payment for the breach of the Agreement and the amended OPA. 

These negotiations failed. 

10. On 10 August 2010, Sylvania adopted a new law incorporating the National 

Petroleum Company of Sylvania (“NPCS”). The Sylvanian Government fully 

owns NPCS and appoints the complete board of directors. 

11. On 29 November 2010, the President of Sylvania signed an executive order 

directing NPCS management and operating teams to seize all affected FPS wells. 

However, a combined team of government and private contractors, which 

included experts from FPS, had successfully sealed the damaged wells long 

before the government transferred management of the wells to NPCS on 29 

November 2010. Thus, all that remained was cleanup and remedial work, 

including with respect to the wells‟ site.  
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12. Between 10 December 2010 and 20 December 2010, the Freedonian President 

and high-level Freedonia officials met in an effort to resolve the dispute. 

Negotiations broke down. According to Freedonian diplomats, “the Republic of 

Sylvania[„s] unreasonable demands made any settlement impossible.” 

13. On 23 December 2010, Claimant and FPS sent written communications to the 

Republic of Sylvania claiming that the seizure of its wells violated the BIT. On 23 

March 2011, Claimant filed a request for arbitration before this International 

Chamber of Commerce (“ICC”) Tribunal. Claimant invoked the dispute 

resolution clause in the BIT, claiming compensation for breach of the BIT, unfair 

and inequitable treatment, violation of legitimate expectations, and expropriation. 

14. On 10 September 2011, a third party, a Sylvanian non-governmental 

environmental organization named Clean Sylvanian Energy (“CSE”), filed with 

this Tribunal an amicus request to be present in the proceeding. The Tribunal has 

invited the parties to comment on this request in their respective submissions. 
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JURISDICTION 

I. THE TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE BECAUSE IT ARISES UNDER 

THE BILATERAL INVESTMENT TREATY. 

15. Claimant contends that the ICC retains jurisdiction to adjudicate all its claims, 

properly understood as violations of the BIT, notwithstanding claimant‟s prior 

actions before the Sylvainian Ministry of Energy. Claimant is an “Investor” as 

defined by the BIT and it is asking the Tribunal to resolve an “Investment 

Dispute” between a private for-profit company and a sovereign nation.  

A. Claimant is an “Investor” for the purposes of the Bilaterlal Investment Treaty 

(BIT) and is entitled to the investor-state arbitration proceedings available under 

that treaty. 

16. The BIT Article 1, Paragraph 3 defines “Investors” as legal persons
2
. Claimant 

meets the conditions of Paragraph 3(b) as a legal person established under the 

laws of Freedonia
3
. Accordingly, under both a plain reading, and an intent-based 

inquiry of Article 11, Paragraph 2 of the BIT, Claimant is entitled to bring an 

investor-state arbitration claim.  

A.1. A plain textual reading of the BIT shows that Claimant is an “Investor.” 

17. According to the Vienna Convention on the law of Treaties, treaties should “be 

interpreted in good faith in accordance with the ordinary meaning to be given.”
4
 

First, the BIT states that:  

The term „investor‟ shall be construed to mean, with regard to either 

Contracting Party:… any legal person established in the Territory of 

one of the Contracting Party in accordance with the respective 

national legislation.
5
  

Claimant is a lawfully incorporated corporation in Freedonia.
6
 Under the BIT 

corporations are considered legal persons.
7
   

                                                 
2
 BIT 

3
 Law of Freedonia. 

4
 Vienna Convention, Art. 31 

5
 BIT, Art. 1(3) 

6
 Clarification, 61 
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18. The text following Article 1, Paragraph 3(c) reads as follows:  

[P]rovided in all cases that the above defined natural and legal 

persons do not pursue sovereign activities and are not funded by the 

other Contracting Party.
8
  

A plain and unambiguous reading of the text is that the natural and legal persons 

referred to in Paragraph 3 cannot be investors if they pursue sovereign activities 

and are funded by a Contracting Party – both criteria must be present to exclude 

an entity as an Investor. As will be shown below, neither is present. 

Consequently, Claimant is an Investor for the purposes of the BIT. 

A.1.i. Claimant does not engage in sovereign activities, nor is it funded by 

Freedonia. 

19. A simple definition of “sovereign acts” comes from Professor Schreuer, who 

describes them as any acts that a private individual cannot perform, such as 

making treaties or taking military action.
9
 Claimant is an oil exploration and 

extraction company and engages in no such sovereign acts. 

20. Claimant is a corporation organized under the corporate laws of Freedonia for the 

purpose of oil exploration and extraction worldwide.
10

 Forty percent of its stock is 

held by private individuals and is publicly traded.
11

 Claimant functions in exactly 

the same way as any other large multi-national energy corporation that is 

completely unaffiliated with any government – it makes contracts with states and 

parties to explore for and extract oil.
12

 There is no evidence that it engages in any 

activities beyond those that any legal or natural person could perform. Respondent 

cannot make any argument that Claimant performs sovereign acts for the purposes 

of the BIT. With this determination, the examination need not proceed, as both 

                                                                                                                                                 
7
 BIT, Art. 1(3)(b) 

8
 (emphasis added) 

9
 Schreuer on Sovereign Immunities, p. 29 

10
 Facts, ¶3 

11
 Id. 

12
 Facts, ¶3 
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conditions cannot be met. This Tribunal cannot find that Claimant is excluded 

from the definition of “Investor”. 

21. Even if the Tribunal were to find that this private company engages in sovereign 

acts, Respondent also cannot argue that the Freedonian government “funded” 

Claimant. A dictionary definition of “funded” gives the clearest understanding. 

The Oxford English Dictionary defines “funded” as:  

That has been made part of the permanent debt of the state, with 

provision for the regular payment of interest at a fixed rate.
13

  

This definition derives from work specifically by economists.
14

 There is no 

indication that Freedonia has permanently assumed the ownership of Claimant‟s 

stock or made any guarantees with regard to Claimant‟s solvency. In fact, the 

remainder of Claimant‟s stock is privately held and publicly traded.
15

 All of 

Claimant‟s stock, including that owned by the government, is fully fungible and 

akin to a pure investment. The Freedonian government has not assumed any 

permanent responsibilities in regards to Claimant. The Tribunal cannot find that 

Claimant is funded by Freedonia under this definition. 

22. Black‟s Law Dictionary also provides for a definition of “funded”. The entry 

refers the user directly to the definition for “fully-funded”, which reads, in 

pertinent part, “[h]aving completely satisfied a funding requirement; paid.”
16

 The 

emphasis of this definition is on the completeness of the payment. “Funded” in 

this sense would then refer to any entity that was completely owned or had all 

capital requirements met entirely by the state. Claimant is not fully funded by 

Freedonia and thus this definition also would not apply to it. 

23. Additionally, to find that Claimant was funded by Freedonia would create 

extreme uncertainty in the universe of foreign direct investment, both in regards 

to the Freedonia-Sylvania BIT and in the wider world. Given that the quantum of 

“funding” required to invoke this exclusion is undefined, such an interpretation 

                                                 
13

 OED, “funded” 
14

 Id. 
15

 Facts, ¶3 
16

 Black‟s Law Dictionary 
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leads to the conclusion that any Freedonian entity with even a single Freedonian 

dollar of Freedonian government money in its corporate structure would be 

excluded from treatment as an Investor. That the drafters intended that an entity 

with any government shareholders whatsoever could not receive the benefits of 

the BIT investor protections is so unrealistic as to be absurd. Governments 

routinely invest in companies - even a small business or start-up loan, or 

guaranteed insurance of a foreign investment could be considered “funding” 

under this interpretation. Given the intention of the BIT to promote foreign 

investment, such an incongruous result should not avail. 

A.1.ii. The Tribunal has no cause to examine the ownership of Claimant beyond the 

fact that it is a for-profit company organized under the laws of Freedonia. 

24. Tribunals have been, with good reason, reluctant to pierce the corporate veil of 

claimants in order to reveal the investors behind them.
17

 They only tend to do so 

when there is a claim that the foreign investor is not actually connected to one of 

the treaty nations, but actually either a host- or third-party company fraudulently 

masquerading as an entity of a treaty nation.
18

 That is not the case here. In Tokios 

Tokeles, a recent veil-piercing case, the tribunal relied on the broad principle that 

the BIT existed to protect foreign investment in the host nation and that there was 

no cause to examine the corporate structure of the investor so long as the investor 

itself was legally foreign.
19

 The same situation applies here. The Tribunal should 

refuse to look beyond the fact that Claimant is a lawfully created corporation of 

the foreign nation of Freedonia and is therefore an Investor for the purposes of 

this arbitration. 

A.2. The BIT should be interpreted in light of its purpose, to broadly protect foreign 

investments, including access to investor-state arbitration. 

25. Coverage of State entities and companies is supported by the object and purpose 

of investment treaties, i.e. the protection and promotion of investments to foster 

                                                 
17

 Yannaca-Small: Arbitration Under International Investment Arbitration, p. 242 
18

 Thorn & Doucleff: Disregarding the Corporate Veil, p. 11 
19

 Tokios Tokelės, ¶54 
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economic cooperation between the contracting parties.
20

 There is no distinction 

between investments made by private investors and those made by public 

investors in realizing this object and purpose.
21

 When reading the BIT and 

attempting to determine the meaning of the terms, the Tribunal must keep this 

object and purpose in mind.
22

 

A.2.i. Inclusion of investor-state dispute resolution in Article 11 should inform the 

reading of the definition of an Investor. 

26. The Respondent will likely argue that the words “do not pursue sovereign 

activities and are not funded by the other Contracting Party” are ambiguous or 

even that plain meaning should be read to have “sovereign activities” and 

“funding” to be separate requirements, independent of one another. Even if the 

Tribunal were to assent to such a notion, principles of treaty interpretation provide 

that these ambiguous terms should be interpreted broadly to protect foreign 

investments, namely by providing flexible dispute resolution procedures in a 

neutral forum as under Article 11 of the BIT.
23

  

27. Vienna Convention Article 31(2) provides that Tribunals may also rely on the 

preamble of a treaty to inform their understanding of what the parties intended by 

entering into one and this is frequently done.
24

 In interpretation of similar BITs, 

where the declared purposed of the treaty is to create and foster the conditions for 

investment, ambiguities should be read broadly so as to protect foreign 

investors.
25

  

                                                 
20

 Annacker: Protection and Admission of Sovereign Investment, ¶ 13 
21

 Id. 
22

 Vienna Convention, Art. 31 
23

 Aguas, ¶280; Autopista, ¶114 
24

 Dolzer & Schreur: Principles of International Investment Law, p. 31 
25

 SGS v Phillipines, ¶116 (“The BIT is a treaty for the promotion and reciprocal 

protection of investments. According to the preamble it is intended „to create and 

maintain favourable conditions for investments by investors of one Contracting Party in 

the territory of the other.‟ It is legitimate to resolve uncertainties in its interpretation so as 

to favour the protection of covered investments.”) 



9 

 

28. The Tribunal should exercise every care in ensuring that any party that brings 

investment to a host state under the BIT should be afforded the benefit of 

investor-state arbitration. Here, Claimant is acting simply as a foreign investor 

intent on bringing the economic benefits of foreign direct investment to it and 

Respondent and the Tribunal must resolve any ambiguity in favor of Claimant. 

A.2.ii. Refusing to consider Claimant as an Investor would be an absurd result when 

Article 11 allows Claimant’s wholly-owned subsidiary to be treated as an Investor. 

29. Article 11, paragraph 6 of the BIT states that for the purposes of investor-state 

arbitration any company lawfully organized in one Contracting Party and owned 

by nationals or companies of the other Contracting Party “shall be treated as an 

Investor.”
26

 The language refers to the specific Article and is intended to 

supplement the more general definition offered of “Investor” in Article 1. This 

definition creates the particularly incongruous situation where Freedonia 

Petroleum Systems would be an Investor for the purposes of this arbitration, yet 

the entity that completely owns it would not. 

30. It is particularly ironic that a treaty that purports to protect foreign investment 

could create a situation where a domestically formed company could engage in 

investor-state arbitration, but the foreign corporation that entirely owns the first 

cannot. Both have an equal stake in a set of investments (the oil wells and drilling 

rights) that qualify as protectable investments under the BIT – they hold the same 

monetary value for each corporate entity. Yet one, the foreign one, is precluded 

from protecting its investment. The equitable result is one in which two 

companies, both owned by Freedonians, who own the same investments, should 

be able to pursue the same remedies. The Tribunal should avoid such an absurd 

result by treating Claimant as an Investor. 

                                                 
26

 BIT 
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A.2.iii. The private investors who make up 40% of Claimant’s shareholders will be 

denied a fundamental investment protection if jurisdiction is not granted. 

31. Private investors hold 40% of Claimant‟s stock.
27

 Under the general principle of 

international law BITs protect the rights of investors. Tribunals have regularly 

asserted jurisdiction to protect the shareholder rights under BITs, even when those 

shareholders have only a small portion of the overall stock.
28

 The drafting of the 

present BIT shows a clear intent on the part of the drafters to allow investor-state 

dispute resolution under the auspices of ICC arbitration. Forcing state-state 

arbitration under Article 12 could be highly detrimental to the interests of private 

investors because their concerns and interests are quite different from those of the 

Freedonian government.  

32. It is widely recognized that shareholders deserve protection in the realm of 

international BIT arbitration.
29

 Where, as here, the state is acting merely as an 

investor, and the interests of many other private investors are at stake, the 

equitable choice for dispute resolution is the delineated investor-state procedure. 

In order to protect the interests of the private investors, the Tribunal should 

exercise its broadly recognized power to exercise jurisdiction over this dispute.  

B. The Tribunal has Jurisdiction over Claimant’s claims notwithstanding the fork 

in the road provision of the BIT. 

33. Article 11, section 3, the fork in the road provision, does not preclude jurisdiction 

due to Claimant‟s defensive actions before the Sylvanian Ministry of Energy. 

That action and the present dispute do not share identity of parties, objects, and 

causes of action. Failure of this so-called triple identity test prevents the 

invocation of the fork in the road provision.
30

 In addition, Claimant‟s appearance 

before the Ministry cannot invoke the fork in the road provision because it was 

coerced.  

                                                 
27

Facts, ¶3 
28

See e.g., Vivendi I 
29

Schlemmen: Investment, Investor, Nationality and Shareholders, p. 83 
30

Vivendi I ¶53, (discussing identity of causes of action); Vivendi II ¶55 (denying that 

identity of cause of action was not a requirement); see also Olguín, ¶30. 
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B.1. The Claimant was not a party before the Sylvanian Ministry of Energy. 

34. The fork in the road provision of the BIT precludes arbitration if the Claimant has 

“brought the dispute before courts having jurisdiction within the territory of 

[Sylvania].”
31

 However, arbitration is not precluded if the international arbitration 

and the domestic suit involve different parties.
32

 FPS‟ actions in bringing suit 

before the courts of Sylvania do not preclude Claimant from seeking arbitration 

for violation of the BIT. FPS is a subsidiary of Claimant and under international 

standards the actions of a subsidiary do not preclude arbitration by a parent 

company.
33

 

35. In Lauder v. The Czech Republic, an investor-state BIT arbitration, the tribunal 

specifically addressed this issue – if one of the parties is not a party to any of the 

other proceedings before the national courts, then the dispute is not the same and 

the Tribunal should have jurisdiction.
34

 In particular, the Tribunal noted that 

neither party to the arbitration was named in any national court proceeding and 

that so long as the same named parties were not in both venues, there was no way 

that a national court could decide the same dispute.
35

 

36. Claimant is not and was not involved in any other proceeding touching this 

dispute. FPS was involved in a purely administrative claim not related to this one 

in before the Ministry of Energy. However, FPS is a completely separate 

corporation, organized under the laws of Sylvania and subject to an entirely 

different set of obligations, laws and responsibilities. Respondent has made no 

showing that Claimant dominates or controls FPS in any way, or that the reverse 

is true. While Claimant owns FPS, absent a showing that there is a crossover of 

corporate governance between the two, Respondent cannot show that the two are 

the same party. With Claimant involved only in this arbitration, and not in any 

                                                 
31

BIT, Art. 11(3)(b) 
32

 Schreuer, Traveling the BIT Route, p. 241 
33

 Lauder v Czech Republic, ¶162 
34

 Lauder v Czech Republic, ¶¶ 162-63 
35

 Id. 
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proceeding before a Sylvanian court, the Tribunal properly has jurisdiction to hear 

the claim. 

37. The tribunal in Pantechniki S.A. Contractors & Engineers v. Republic of Albania 

recently reformulated the test for determining whether a fork in the road provision 

applies, suggesting that the provision is properly invoked when the same relief is 

sought in two venues.
36

 However, the long line of “same parties, same issue” was 

recently reaffirmed in Toto Costuzioni Generali S.P.A. v. Republic of Lebanon.
37

 

The Pantechniki tribunal formulated its test in terms of determining whether the 

“claimed entitlements have the same normative source”.
38

 A more straightforward 

formulation is whether two venues would offer the same relief.
39

 The tribunal 

rejected an arbitration claim where it found that the claim being asserted in the 

arbitration sounded in the same source of law, namely the Agreement between the 

investor and the state.  

38. The Claimant‟s situation is distinguishable. Claimant‟s claim arises from clear 

international law provisions under the BIT and sound completely in treaty law. 

FPS‟ claims in the Sylvanian courts relate only to the administrative imposition of 

a fine by the Sylvanian Ministry of Energy and the alleged violation of the 

Agreement and the OPA. The two matters rely on entirely separate sets of law, 

and resolution of one does not affect the other. Similarly, the same logic was used 

by the Toto Tribunal when it found that where one set of claims sounded in 

contract and the other in treaty, there could be no overlap.
40

  

39. Vindication of Claimants‟ rights in arbitration would result in rightful payment 

for the wells expropriated from it and the monetary damages it has suffered as a 

result of the taking of its property and inability to function as a business. If FPS 

prevails in the Sylvanian courts, the result will be the overturning of an unjust fine 

resulting from an ex post facto law. Even if this Tribunal accepted the reasoning 

                                                 
36

 Pantechniki. 
37

 Toto. 
38

 Pantechniki. 
39

 Id. 
40

 Toto. 
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of Pantechniki, there is no way for it to find that the disputes of Claimant and FPS 

involve vindication of the same legal rights. Therefore the fork in the road 

provision cannot apply. 

B.2. The cause of action in Claimant’s defensive appearance before the Ministry of 

Energy differs from the case presently before the Tribunal. 

40. The fork in the road provision of the BIT does not preclude arbitration unless the 

international and domestic suits concern the same underlying object or material 

facts.
41

 Preclusion does not result simply if the facts of the two suits overlap; the 

facts must be identical.
42

 Without any judicial process the Sylvanian Government 

ordered Claimant to pay SD 150 million in damages. The Respondent‟s legal 

basis for these damages is unclear, though it asserts a violation of the Oil 

Petroleum Act (OPA).
 43

 The OPA allows liability for the cost of removing oil and 

certain economic damages resulting from the oil discharge.
44

 In order to make a 

claim under the OPA the Respondent must be forward looking, considering 

unforeseeable economic damages. These future damages rest on facts such as the 

environmental condition of the Gulf of Libertad, the economic position of 

workers in Sylvania, and even the extent of public services offered by the 

Sylvanian Government. These specific facts are significantly different from those 

that undergird the present dispute.  

41. Loss of access to an international tribunal occurs only when the cause of action 

before the domestic courts is identical to the cause of action at issue in the 

international proceedings. In the instant case, the remedies available from the 

suits differ substantially. Had the Claimant succeeded before the Ministry of 

Energy it would have resisted a massive fine. However, it would not have 

recovered for the expropriation of its property or for violations of international 

law. The remedy before the Ministry was the status quo, while the Tribunal may 

                                                 
41

Azurix, ¶88; Cross-Jurisdictional Forum Non Conveniens, p. 2188 
42

Occidental, ¶58. 
43

 Uncontested Facts, ¶ 17 
44

 Id. at ¶¶ 11-12 
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give full relief. The incongruity in remedies emphatically underscores the 

significant differences in the causes of action at issue. 

B.3. The Sylvanian Ministry of Energy does not have jurisdiction to adjudicate the 

Claimant’s treaty claims. 

42. Claimant is seeking damages for expropriation, violation of fair and equitable 

treatment, breach of legitimate expectations, and violations of general 

international law. Claimant formulates these claims as treaty claims under the 

BIT, not as contractual claims. “[I]f the facts asserted by the Claimant are capable 

of being regarded as alleged breaches of the BIT […], the Claimant should be 

able to have them considered on their merits”.
45

 In contrast, the administrative 

proceedings before the Sylvanian Ministry of Energy concerned only breach of 

the OPA, a violation of domestic law.
46

 

 

43. The Respondent alleges that the dispute before the Ministry of Energy involved 

issues concerning the interpretation of the licensing agreement between Claimant 

and Respondent.
47

 However, it is well settled under international law that the 

taking of a foreign investor‟s contractual rights constitutes expropriation.
48

 

Despite its relation to the contract, expropriation of contractual rights is properly 

construed as a violation of treaty rights, not domestic contractual rights. 

 

44. Additionally, the fact that certain acts may give rise to breach of contract claims 

does not mean that the same acts or omissions could not also give rise to treaty 

claims. The tribunal in Impregilo v. Pakistan stated that “the fact that a breach 

may give rise to a contract claim does not mean that it cannot also -- and 

separately -- give rise to a treaty claim. Even if the two perfectly coincide, they 

                                                 
45

SGS v Pakistan, ¶ 145 
46

Uncontested Facts, ¶ 17 
47

Uncontested Facts, ¶ ¶ 17-18 
48

Alexandrov: Breach of Treaty Claims and Breach of Contract Claims, p. 324 
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remain analytically distinct, and necessarily require different enquiries.”
49

 Any 

dispute of the licensing agreement between Claimant and Respondent also gives 

rise to separate and distinct treaty claims for violation of the BIT. 

 

45. The treaty claims are outside the jurisdiction of the administrative courts of 

Sylvania.
50

 In Vivendi I the tribunal found that claims based on violation of the 

BIT are not subject to the jurisdiction of the administrative tribunals of the host 

state.
51

 The tribunal went on to declare that the fork in the road provision “cannot 

be deemed to prevent the investor from proceeding . . . against the [Respondent] 

for a claim charging the [Respondent] with violation of the . . . BIT.”
52

 Similarly, 

a subsidiary‟s administrative claim before the Ministry cannot prevent Claimant 

from seeking arbitration for violation of the BIT. 

B.4. Under threat of a massive fine, Claimant’s subsidiary was compelled to 

participate in a proceeding before the Ministry of Energy.  

46. On 26 February 2010, Respondent ordered FPS to pay a SD 150 million fine 

based on retroactive changes to the OPA.
53

 FPS was faced with two possibilities: 

accept this fine and forgo any opportunity to resist under Sylvanian law or resist 

an arbitrary fine and give up its right to arbitration. In this respect then, FPS‟s 

choice was no choice at all. FPS did not choose to enter into the administrative 

review process of the Sylvanian Ministry of Energy corporate survival dictated 

resistance to such a massive fine. Therefore it should not be viewed as having 

affirmatively elected to proceed in Sylvanian courts for the purposes of the fork in 

the road provision. Rather, FPS merely sought to maintain the status quo of the 

situation so that the matter could then be submitted for international arbitration. 

47. ICC Rules of Arbitration Article 23(2) specifically reserves the right of parties to 

apply for interim or conservatory measures: 

                                                 
49

Impregilo ¶ 258. 
50

Vivendi I  ¶ ¶ 38-39; see also Lanco v Argentine Republic ¶ 38. 
51

Vivendi I  ¶ 53. 
52

Id. ¶ 54 
53

 Uncontested Facts, ¶16 
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Before the file is transmitted to the Arbitral Tribunal, and in 

appropriate circumstances even thereafter, the parties may apply to 

any competent judicial authority for interim or conservatory 

measures. The application of a party to a judicial authority for such 

measures or for the implementation of any such measures ordered 

by an Arbitral Tribunal shall not be deemed to be an infringement or 

a waiver of the arbitration agreement and shall not affect the 

relevant powers reserved to the Arbitral Tribunal.
54

 

In this case, FPS sought nothing more from the Ministry of Energy than the 

maintenance of the dispute in the form that it arose, rightly seen as a conservatory 

measure meant to prevent the imposition of a judgment under Sylvanian law that 

would then become irreversible.  

II. THIRD PARTY NGOS MAY NOT PARTICIPATE IN TRIBUNAL PROCEEDINGS BY 

SUBMITTING DOCUMENTS WITHOUT THE CONSENT OF BOTH PARTIES. 

 

48. The consensual nature of arbitration places the control of third-party participation 

squarely in the hands of the parties and not within the control of the tribunal.
55

 

This is because the authority of the tribunal flows from the consent of the parties 

to its jurisdiction. Absent the agreement of the parties, the tribunal lacks the 

authority to join a third party to the proceedings.
56

 Claimant opposes both the 

request to include third-party briefs and the request for third-party attendance. 

Therefore the requisite consent is absent. For this reason, both amicus briefs and 

third-party attendance would be inappropriate. 

A. Public access to the Tribunal’s hearings should be denied since Claimant’s 

consent is absent. 

Until 2003, the ICSID Rules addressing attendance at hearings provided as 

follows:  

The tribunal shall decide, with the consent of the parties, which 

other persons besides the parties, their agents, counsel and 

                                                 
54

 ICC Rules, Art. 23(2) (emphasis added) 
55

 See Aguas; see also Letter from Tribunal President David C. Caron to Amicus 

Petitioner 
56

 See generally Aguas 
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advocates, witnesses and experts during their testimony, and officers 

of the tribunal may attending the hearings.
57

  

In 2006, an amendment was proposed which changed this language. The proposal 

read, in part, that “the tribunal may allow other persons . . . to attend or observe 

all or part of the hearings.”
58

 After careful consideration this rule was not adopted. 

Under the ICSID convention, the ultimate determination remains in the hands of 

the parties.  

49. Though not binding on the Tribunal, the newly released 2012 ICC rules are highly 

persuasive on this matter. The new rules take into consideration the recent trend 

toward transparency in the arbitration process. However, the rules still require the 

consent of the parties before attendance is allowed. The new rules state, in 

pertinent part, that “[s]ave with the approval of the arbitral tribunal and the 

parties, persons not involved in the proceedings shall not be admitted.”
59

 Under 

the new rules third parties are not admitted without the consent of both the court 

and the parties. Because Claimant does not consent third-party admission should 

be denied. 

B. Submissions from third parties should not be considered because such 

submissions would unduly burden and unfairly prejudice the Claimant. 

50. ICSID tribunals may not accept or consider written submissions which disrupt the 

proceedings or unfairly burden one party.
60

 The submission from CSE is openly 

hostile to Claimant, using loaded words such as disaster, abject failure, and 

incompetence to describe the events surrounding the expropriation of Claimant‟s 

investment. Allowing CSE to submit documents would place a heavy burden on 

Claimant to address prejudicial assertions of fact while no similar burden would 

be borne by the Respondent. 

                                                 
57

 ICSID Rules, Rule 32(2)  
58

 ICSID Secretariat (2006) 
59

 ICC Rules, Art. 23(3)  
60

 ICSID Secretariat (2005), p. 11. 
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51. Additionally, submissions must assist the tribunal in the determination of a factual 

or legal issue.
61

 However, CSE only wishes to introduce facts, none of which are 

in dispute.
62

 CSE‟s hyperbolic framing of facts which are not in dispute would 

only serve to obscure the legal issues the Tribunal needs to address. The 

submissions would not bring clarity and would only serve to disrupt the 

proceeding and increase both Claimant‟s and Respondent‟s expenses. 

III. THE TRIBUNAL LACKS JURISDICTION TO HEAR RESPONDENT’S COUNTER-CLAIM 

BECAUSE THE COUNTER-CLAIM IS BASED ON DOMESTIC LAW 

 

52. The Respondent carries the burden of establishing that jurisdiction exists to hear 

its counterclaim; a burden it cannot meet.
63

 The Tribunal‟s jurisdiction, for both 

claims and counterclaims, is circumscribed by the agreement between the 

parties.
64

 The BIT between Freedonia and Sylvania explicitly limits the Tribunal‟s 

jurisdiction to “Investment Disputes.”
65

 Investment disputes include disputes 

about the interpretation of the BIT or the Investment authorization and any 

alleged breach of rights conferred by the BIT.
66

 Respondent‟s counterclaim seeks 

damages for harm caused by an unforeseeable explosion in the Gulf of Libertad 

but does not seek damages for any right conferred by the treaty. A close reading 

of the BIT indicates that the Tribunal should not assert jurisdiction over the 

Respondent‟s counterclaim. 

53. In Saluka the tribunal found that it lacked jurisdiction over a counterclaim 

because the counterclaim did not have a close connection with the primary 

claim.
67

 In order for jurisdiction to be maintained the claims must have 

“interdependence” and “essential unity.”
68

 In this arbitration, the primary claim 

involves the expropriation of Claimant‟s investment. The counterclaim involves 

                                                 
61

 Id. 
62

 Uncontested facts, ¶34. 
63

 Saluka, ¶34. 
64

 Saluka, ¶ 60 
65

 BIT, Art. 11(2) 
66

 BIT, Art. 11(1) 
67

 Saluka, ¶¶61, 83 
68

 Id. ¶ 70. 
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the economic effects of the unprecedented and unforeseeable explosion in the 

Gulf of Libertad. The two claims are separate and distinct, arising from different 

facts and seeking remedies for unrelated harms. The Tribunal should decline 

jurisdiction because the claims lack the essential unity required under Saluka. 

54. Under article 19(3) of UNCITRAL rules a counter-claim must arise “out of the 

same contract” as the underlying dispute.
69

 Tribunals do not have jurisdiction over 

counter-claims arising out of the public law of the host state, even if the primary 

claims are related to these laws.
70

 Respondent‟s counter-claim, properly 

characterized, is based on alleged violations of Sylvanian domestic law. 

Respondent asserts that Claimant violated the newly passed Oil Petroleum Act.
71

 

Claimant denies the applicability of the Act. Regardless, these claims are based in 

the public law of Sylvania and not on violations of the BIT. The Respondent‟s 

counter-claim, therefore, is outside the jurisdiction of the Tribunal. 

55. In addition, exercising jurisdiction over counterclaims based on an alleged breach 

of Sylvanian law would give domestic law extraterritorial effect. This would be 

inconsistent with the general principle of the territorial application of national 

law.
72

 

 

  

                                                 
69

 UNCITRAL Arbitration Rules, Art. 19(3). 
70

 Paushok, ¶ 694; see also Saluka  
71

 Terms of Reference (c)(ii); Uncontested Facts, ¶¶ 11-13, 17 
72

 Paushok, ¶ 695 
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MERITS 

I. RESPONDENT MATERIALLY BREACHED THE MEDANOS LICENSE 

AGREEMENT AND THEREBY VIOLATED ITS OBLIGATIONS UNDER 

INTERNATIONAL LAW.  

56. Respondent is responsible for breach of the Agreement on the international plane 

by virtue of the umbrella clause contained in Article 10 of the BIT. The umbrella 

clause brings Claimant‟s contract claims within the ambit of Treaty protection 

because the Agreement constitutes a contract with a State and Respondent‟s 

fundamental breach of the Agreement violates the substantive provisions of the 

BIT. 

A. Respondent entered the Agreement in its capacity as a sovereign. 

57. The government of Sylvania assumed obligations under the Medanos License 

Agreement which can be attributed to Respondent by virtue of the general 

international rules of attribution as recognized in Article 4 of the ILC Draft 

Articles on Responsibility and §207 of the US Foreign Relations Law 

Restatement (Third).  

58. ILC Articles on Responsibility provide that:  

[T]he conduct of any State organ shall be considered an act of that 

State under international law, whether the organ exercises 

legislative, executive, judicial or any other functions, whatever 

position it holds in the organization of the State, and whatever its 

character as an organ of the central government or of a territorial 

unit of the State.
73

  

The ILC Articles on Responsibility defines a “state organ” as including “… any 

person or entity which has that status in accordance with the internal law of the 

State.”
74

 The Commentary further explains that a “state organ” should be 

construed as covering “all the individual or collective entities which make up the 

organization of the State and act on its behalf.”
75

 In addition, the US Foreign 

Relations Law Restatement (Third) provides that conduct by “the government of 

                                                 
73

 ILC Articles on Responsibility, p. 40, Art. 4 
74

 ILC Articles on Responsibility, p. 40, Art. 4 
75

 ILC Articles on Responsibility, p. 40, Commentary§1 
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the state” or “the government or authorities of any political subdivision of the 

state” is attributable to the state.
76

  

59. The Sylvanian Congress facilitated the contract process which culminated in the 

Agreement: it authorized the participation of foreign investors in the public tender 

process and subsequently authorized the Government to conclude the License 

Agreement with Claimant by Law No. A-4575. Thus, the Sylvanian Congress, a 

political subdivision of the state and a state organ, exercised its legislative 

functions to effect the Agreement on behalf of Respondent. Moreover, the 

Government of Sylvania itself entered into the Agreement with Claimant. 

Respondent‟s entry into the Agreement was accordingly undertaken in its 

sovereign capacity. The Agreement therefore constitutes a contract with a State.  

B. Respondent’s material breach of the Agreement amounts to a violation of the 

substantive standards of protection of the BIT. 

60. Under the Agreement, Respondent provided Claimant with a non-exclusive right 

to drill and explore for oil in exchange for a 12% royalty payment. Respondent, 

for its part, was required to “take all the necessary measures to ensure” Claimant‟s 

enjoyment of “all the rights conferred upon it” by the Agreement. The Agreement 

was intended to ensure the aforementioned rights and obligations of the parties 

throughout the 5-year licensing period.  

61. It is submitted that Respondent fundamentally breached the Agreement when it 

failed take all necessary measures to ensure Claimant‟s enjoyment of its non-

exclusive right to drill and explore in the Medanos Field.  

62. Article 25 of the CISG provides that fundamental breach occurs when the breach, 

in detriment to the other party, substantially deprives it of: 

What [it] is entitled to expect under the contract, unless the party in 

breach did not foresee and a reasonable person of the same kind in 

the same circumstances would not have foreseen such a result” at 

the time of formation of contract.
77

  

                                                 
76

 See US Foreign Relations Law Restatement (Third), §207 
77

 CISG, Art. 25 
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Article 7(1) and (2) of the CISG further provide that principles of an 

“international character” may be used in order to interpret and supplement areas 

of the CISG which are not clearly defined, provided that such principles are 

consistent with the underlying purpose and policies of the CISG.
78

  

63. The CISG does not provide definitions of the terms detriment and substantial 

deprivation. However, the UNIDROIT Principles, articles 7.3.1(2) and 7.1.4(1), 

may be used in accordance with articles 7(1) and (2) CISG in order to interpret 

and supplement these terms.
79

  

64. Article 7.3.1(2) of the UNIDROIT Principles indicates that the factor of “strict 

compliance with the obligation which has not been performed is of essence under 

the contract” may be considered in determining fundamental breach.  

65. Respondent‟s failure to comply with its obligation to ensure Claimant‟s 

enjoyment of its non-exclusive right to drill and explore in the Medanos Field. 

Respondent substantially deprived Claimant of enjoyment of its non-exclusive 

right to drill and explore in the Medanos Field when it enacted the inequitable 

OPA provisions and seized control of Claimant‟s wells. Moreover, Claimant 

could not have foreseen Respondent‟s actions because a reasonable investor in 

Claimant‟s position would not have anticipated the Respondent‟s flagrant 

impingement upon its contractual rights. Claimant, had it anticipated Respondent 

future obsolescence, would not have entered the Agreement.  

66. The Agreement should have provided the parties with a mechanism to seek 

redress for breaches of obligations. However, Respondent‟s unlawful interference 

into the Agreement rendered any such contractually specified dispute settlement 

mechanism ineffective. 

67. International law nevertheless provides a means of redress when a State breaches 

its contractual obligations towards a foreign investor. Claimant may seek redress 

for Respondent‟s failure to abide by its contractual obligations on the basis that 

Respondent is internationally responsible for its wrongful conduct.  

                                                 
78

 CISG, Art. 7(1) & (2) 
79

 Koch: The Concept of Fundamental Breach of Contract under CISG 
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68. State responsibility for contractual breach extends to the international plane when 

the breach is arbitrary and not merely commercial. Several authorities have 

espoused this widely accepted view.
80

 The US Foreign Relations Law 

Restatement (Third), for example, provides that: 

[a] state is responsible under international law for injury resulting 

from […] a repudiation or breach by the State with a national of 

another State” when such a breach is “motivated by noncommercial 

considerations, and compensatory damages are not paid.  

The commentary adds that a State is responsible for a breach: 

if it is discriminatory […] or if it is akin to an expropriation in that 

the contract is repudiated or breached for governmental rather than 

commercial reasons […].
81

  

69. Moreover, a State cannot, as a matter of general international law, insulate itself 

from international responsibility for wrongful conduct by characterizing such 

conduct as legal under its own municipal law.
82

 Thus, Respondent cannot avoid 

international responsibility by arguing that the breach was lawful under Sylvanian 

Law. Respondent, even absent Treaty protection for Claimant‟s contract claims, is 

responsible for its contractual breach on the international plane. Respondent 

breached the Agreement in such an arbitrary manner so as to violate general 

international law and its obligations under the BIT. 

70. Claimant submits that the umbrella clause, contained in Article 10 of the 

Agreement, provides Claimant with the substantive standards of protection in the 

BIT. The umbrella clause, in its substantive form, imposes a  

treaty-based international duty on host states to fulfill their 

obligations toward foreign investments [in order to prevent the so-

called] obsolescence of state bargains.
83

  

71. The term “obsolescing bargain”, as employed by Vernon, refers to the 

phenomenon whereby a State unilaterally modifies or terminates an investment 

                                                 
80

 See e.g., Fitzmaurice: Scholar as Judge, pp. 64-65; Salacuse: Law of Investment 

Treaties, pp. 274-76; Schwebel: On Whether the Breach, p. 43 
81

 US Foreign Relations Law Restatement (Third)  
82

 See ILC Articles on Responsibility, Art. 3; see also Vienna Convention, Art. 27 
83

 Salacuse: Law of Investment Treaties, p. 275.  
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contract.
84

 State obsolescence frequently results when a state “interferes by using 

its sovereign powers in the contract with [the] effect of defeating the specific 

undertakings” which State conferred upon investor.
85

 Tribunals have agreed that 

an umbrella clause provides an investor with substantive protection against state 

obsolescence. Tribunals, have however, differed in their approaches in 

determining the scope and applicability of such clauses.  

72. The differing interpretative approaches include: the so-called negative 

interpretation, the automatic interpretation, the “iure imperii” approach and the 

enforcement approach.
86

 The negative, iure imperii and automatic methods of 

interpretation effectively render the umbrella clause useless by interpreting the 

scope of the umbrella clause too narrowly or too broadly.
87

  

73. Tribunals that espouse the negative interpretation approach do so in contravention 

of Vienna Convention Articles 31 and 32 by requiring clear evidence that such 

contractual undertakings were intended to be considered as treaty obligations.
88

  

74. The iure imperii approach limits the scope of umbrella clauses to those treaty 

claims that arise out of investment Agreements entered into by the state to those 

which are entered when the state is acting in its sovereign capacity.
89

 Thus, 

tribunals implementing the iure imperii approach have complicated umbrella 

clause analysis by adding a balancing test. The automatic approach interprets the 

umbrella clause expansively and asserts that the clause automatically elevates a 

contract claim into an international obligation.
90

 

75. The enforcement approach provides that the umbrella clause is broad enough to 

encompass certain contract claims and that the determination as to whether an 

                                                 
84

 Vernon: Sovereignty at Bay, p. 46.  
85

 McLachlan et. al: International Investment Arbitration, p. 117; see also Sempra ¶310  
86

 Sasson: Substantive Law in Investment Treaty Arbitration, p. 180.  
87

 Id at 180-85.  
88

 See SGS v Pakistan (construing umbrella clause narrowly so as to render it ineffective).  
89

 Pan American. 
90

 See e.g., FEDAX; CMS v Argentina; LG&E (providing a broad construction of 

umbrella clause in violation of Article 31 of Vienna Convention‟s mandate to interpret 

treaty terms in context).  
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umbrella clause covers a particular contract claim is made “by reference to the 

terms of the contract”.
91

 However, the umbrella clause does not transform the 

issues of extent or content of obligations into “issue[s] of international law.”
92

 

The SGS Tribunals adopted the view that an umbrella clause covers only those 

contractual claims which are not merely or essentially commercial.”
93

 Subsequent 

tribunals have incorporated this view into the enforcement approach.
94

  

76. Claimant adheres to this interpretation of the umbrella clause, which it considers 

consistent with general principles of international law. This construction of the 

umbrella clause elevates certain breaches of contracts to the level of international 

law in order to safeguard the investor against state obsolescence.
95

 An alternative 

interpretation would render the umbrella clause a meaningless device whereby 

states could violate their contractual obligations with impunity.  

77. An umbrella clause accordingly covers a contract claim when two conditions are 

fulfilled: first, the umbrella clause must be broadly defined so as to encompass 

contractual claims and second, the State must violate the umbrella clause by 

committing a fundamental breach of its contractual obligations which is not 

merely commercial.” 

B.1. Article 10 of the BIT encompasses contractual claims.  

78. The umbrella clause contained in Article 10 provides that: 

Each Contracting Party shall constantly guarantee the observance of 

any obligation it has assumed with regard to Investments in its 

Territory by Investors of the other Contracting Party.  

Article 10 must be interpreted consistent with Article 31 of the Vienna 

Convention.
96

  

                                                 
91

 SGS v Phillipines, ¶127.  
92

 SGS v Phillipines, ¶128. 
93

 SGS v Pakistan; SGS v Phillipines. 
94

 SGS v Phillipines; Jan de Nul.  
95

 See Salacuse: Law of Investment Treaties, pp. 271-73; see also Dolzer & Stevens: 
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79. The inclusion of the mandatory term “shall” and the use of the expansive term 

“any obligation” which includes contract claims, in the clause leads to the 

interpretation that each Contracting Party must observe any obligation it 

undertook regarding any investments covered by the BIT. The object and purpose 

of the treaty, the promotion and protection of investments, supports this 

interpretation. Moreover, the SGS v. Phillipines Tribunal, when confronted with a 

clause closely resembling the clause here, concluded that the clause was broadly 

defined so as to cover contract claims.
97

   

80. Thus, the language included in Article 10 is, for the aforementioned reasons, far-

reaching enough to include contractual undertakings made by a State. It is 

therefore submitted that Article 10, by virtue of its breadth, encompasses 

Claimant‟s contract claims.  

B.2. Respondent breached Article 10 of the BIT by its unlawful interference in the 

Agreement by use of its sovereign powers. 

81. Claimant submits that the facts constitute a fundamental breach of the Agreement 

and thereby amount to a breach of the substantive standards of the BIT, which, by 

virtue of Article 10 of the BIT, results in Respondent‟s subsequent violation of the 

BIT.  

82. Respondent, through the exercise of its sovereign power, committed a series of 

individual acts which, taken together in the aggregate, amounted to material 

breach of the Agreement. Aggregation of conduct is a generally accepted 

international principle. The ILC Draft Articles, for example, provide that a breach 

may consist of a composite act.
98

 Tribunals have recognized that a series of 

individual acts, when considered in the aggregate, constitute wrongful conduct.
99

 

83. Respondent unilaterally modified the Agreement in violation of Clause 18 by 

changing the safety obligations contained in the Agreement through legislative 

amendments to the Oil Pollution Act. Moreover, Respondent‟s amendment to 

                                                 
97

 SGS v Phillipines, ¶¶ 115-127.  
98

 ILC Articles on Responsibility, Art. 15.  
99

 Vivendi I, ¶¶112 &114.  
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OPA and subsequent enactment of the Hydrocarbon Law effectively defeated its 

contractual undertaking, as specified in Clause 22, to ensure that Claimant 

enjoyed its rights under the Agreement. The OPA amendments, which 

substantially increased Claimant‟s exposure to liability and the Hydrocarbon law, 

which forcibly deprived Claimant of its property, effectively defeated 

Respondent‟s undertakings under the Agreement.  

84. For the foregoing reasons, Claimant contends that Article 10 of the BIT is 

applicable and was violated. Claimant should have been able to seek redress 

pursuant to the Agreement when Respondent infringed upon its rights. 

Respondent, however, through the use of its sovereign power, modified and 

enacted legislation that left Claimant without recourse under applicable municipal 

law.  

85. Claimant submits that the breach of the Article 10 umbrella clause must be 

assessed under International law for two reasons: first, the umbrella clause is an 

international standard and second, Claimant would otherwise be left without legal 

recourse.  

II. RESPONDENT VIOLATED ITS OBLIGATIONS UNDER INTERNATIONAL 

LAW.  

86. The actions of NPCS are fully attributable to Respondent and Respondent‟s 

actions constitute expropriation under international law. Furthermore, 

Respondent‟s failure to adhere to its contractual obligations resulted in a denial of 

fair and equitable treatment and a denial of full protection and security in 

violation of the substantive provisions of protection of the BIT and the customary 

international law minimum standard of treatment. 

A. NPCS’s actions are attributable to Respondent.  

87. Under the Sylvania-Freedonia BIT an investment dispute necessarily is between a 

Contracting Party and an Investor of the other Contracting Party.
100

 

                                                 
100

 BIT Art. 11(1). 
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88. Actions of non-state entities are consistently attributed to the state under 

international law. Articles 4, 5 and 8 of The ILC Articles on Responsibility of 

States for Intentional Wrongful Acts (“ILC Articles”) furnish well-settled 

guidelines for such a determination,
101

 and the ICC has adopted the view that the 

actions of state organs or instrumentalities are the responsibility of the State.  

89. The ILC Articles allow for two tests of state attribution, a structural test (Art. 4) 

and a functional test (Arts. 5 and 8), satisfaction of either is sufficient to 

characterize an entity as an organ or instrumentality of the state, and therefore 

attribute their actions to the State.  

A.1. The National Petroleum Company of Sylvania is an organ of the State because 

it is a statutory creation of the Republic of Sylvania. 

90. Article 4 of the ILC Articles on State Responsibility says that:  

[T]he conduct of any State organ shall be considered an act of that 

state under international law . . . whatever its character as an organ . 

. . . 

As E. Silva Romero has explained, ICC jurisprudence recognizes and applies the 

ILC Articles, and so under ICC jurisprudence, a state is always responsible for the 

actions of its organs.
102

  

91. Attribution under Article 4 is a structural assessment. If an entity is found to be an 

organ of the State under domestic law, than its conduct is attributed to the state 

regardless of the nature of the conduct. This determination requires that a State‟s 

domestic law identify the entity as an organ of the state, which is the case here. 

On August 10, 2010, National Petroleum Company of Sylvania (“NCPS”) was 

created by statute in response to the Medanos Field spill.
103

 Although it was 

eventually incorporated by the government as a private company, it remained 

                                                 
101

 See e.g., Noble Ventures; SGS v Philppines; Maffezini v Spain; Eureko; Bayindir.  
102

 Romero at 34. 
103
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100% wholly owned by the government and is therefore a statutory creation, and 

not a private corporation, and must be treated as an organ of the state.
104

 

A.2. NPCS is an instrumentality of the state 

92. Whether NPCS is a state organ under Article 4, it is clearly a government 

instrumentality under the functional assessment test of ILC Articles 5 and 8. This 

view is captured under ICC jurisprudence by A. Silva Romero when he explained 

that:  

if the State instrumentality is not a de jure organ, the act of the 

instrumentality can only be attributed to the State if it is shown that 

the entity in question exercises elements of governmental authority 

or is controlled and directed by the State. Any other view would be 

inconsistent with the principles of international law and would 

necessarily be based on different rules.
105

  

93. As this dispute falls under the aegis of the BIT which “ensure[d] treatment in 

accordance with customary international law,”
106

 customary international law 

should apply in the organ/instrumentality determination. 

A.2.i. Under Article 5 of the ILC, the sovereign actions of NPCS indelibly mark it is 

an instrumentality of the Republic of Sylvania. 

94. Article 5 of the ILC concerns the exercise of government authority and states:  

The conduct of a person or entity which is not an organ of the State 

under Article 4 but which is empowered by the law of that state to 

exercise elements of the governmental authority shall be considered 

an act of the State under international law, provided the person or 

entity is acting in that capacity in the particular instance.  

95. NPCS is both implicitly and explicitly acting under the authority of the 

government. First, NPCS is executing a “public function” in coordinating the 

clean-up, which was declared an “Issue of National Concern” (“INC”) and an 

“Emergency” in the Sylvanian executive order.
107

 As the tribunal in Hamester 

                                                 
104

 Clarification. 
105

 Romero. 
106

 BIT Art. 2(2).  
107
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observed, certain functions, having to do with regulating, safety, and protection of 

resources are undeniably governmental in nature.
108

 After explaining in the 

executive order that the government “has no choice but to immediately intervene 

in relation to the Emergency,” the order explicitly authorized NPCS to coordinate 

the response and “tak[e] any action necessary in furtherance thereof . . . .” 
109

 This 

statement explicitly transferred governmental authority to deal with the 

emergency to NPCS, and in doing so, provides strong evidence that NPCS was 

exercising governmental authority. 

96. NPCS does not have a commercial purpose. Its sole purpose is the performance of 

a “public function” in coordinating the cleanup effort of what was described by 

the ROS government as an “emergency” and a declared “issue of national 

concern” which: 

[S]ignificantly impacted Sylvania‟s environment, marine 

ecosystems, other natural resources, numerous industries, and the 

health and safety of individuals living and working in Sylvania‟s 

coastal areas.
110

  

Purposes such as this are governmental in nature, and even if Respondent can 

point to commercial activity, it is the role of the tribunal to distinguish 

governmental and commercial functions, and attribute responsibility based on 

discrete activity.
111

 

A.2.ii. NPCS is under the direct control of Respondent making it an instrumentality 

of the Republic of Sylvania. 

97. NPCS also appears to be under the control of the Sylvanian government, which 

would also compel a finding of attribution under ILC Article 8. NPCS is wholly 

owned by the Respondent and its board is dominated by the government 

                                                 
108
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ofSylvanian. Furthermore, NPCS appears to be taking direction from the 

government, as “[NPCS] management and operating teams sent by the 

Government took over the premises of the oil wells . . . .”
112

  

98. This scenario is not unlike Wena Hotels Ltd. v. Egypt.
113

. In attributing the actions 

of respondent, EHC to the Egyptian government, the Tribunal first noted that the 

sole shareholder of EHC was Egypt and that EHC‟s shareholder assembly was 

chaired by the Minister of Tourism and included several other government 

officials. The Minister of Tourism also was responsible for the appointment of at 

least one half of the Board of Directors of EHC, a controlling majority, and 

furthermore nominated EHC's Chairman. The Tribunal also noted that the 

Minister of Tourism was also empowered to dismiss the chairman and the 

members of the Board of EHC.
114

 Similarly, NPCS is 100% wholly owned by 

Respondent,
115

 which also appoints all the board members.
116

 

99. In conclusion, NPCS‟s actions are attributable to Respondent under international 

law.  

B. Respondent’s Assumption of Physical Control of the Oil Wells and Removal of 

the Environmental Liability Cap Constitute Expropriation. 

100. Article 4(2) of the BIT specifically protects an investment from nationalization, 

expropriation, requisition, or any measure having a similar effect, unless for 

public purpose, and when certain conditions are met. The Respondent illegally 

expropriated Claimant‟s investment by occupying the its facility and usurping  

management control without providing “immediate full and effective 

compensation,” as required under the BIT.
117

 Furthermore, by removing the 

liability cap for environmental damage Respondent performed an indirect 

expropriation.  

                                                 
112
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113
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B. The seizure by ROS of the wells without immediate full and effective 

compensation is a violation of the BIT. 

101. Seizure of real property is expropriation, even if title to the property is not 

affected. The Iran-US Claims Tribunal applied this in Starret Housing 

Corporation. v. Iran, a case where it explained that the deprivation of effective 

use and the benefits of property ownership are cognizable as expropriation.
118

 

Like in Starret, FP has been deprived of the benefits and effective use of their oil 

well due to their physical removal from the premises. 

102. Replacement of management is another clear example of expropriation. In Sedco 

v. National Iranian Oil Co., expropriation occurred when Iran appointed 

temporary directors to control an investment vehicle and deprived the claimant of 

access and managerial control.
119

 Sedco and Starret are particularly relevant here. 

Like in both of those cases, FPS management was expelled and prevented from 

controlling and enjoying the benefits of ownership by Respondent when 

Respondent took control of the wells.
120

  

103. While customary international law recognizes the right of states to interfere with 

property rights in order to protect the public interest, this recognition is 

inextricably linked to a requirement that the state provide compensation in the 

event of such a taking. Of course, the language of the BIT supports this 

understanding explicitly in Art. 4(2), when it requires “immediate full and 

effective compensation” in the event of direct or indirect nationalization or 

expropriation.
121

 A determination by the state that the property expropriated has 

no economic value does not effect the determination of expropriation of the 

property, but of course may factor into the discussion of damages.
122

 Instructive is 

Biwater, where seizure by executive order of a water treatment facility in the 

name of the public interest was deemed to be an uncompensated expropriation, 

despite contentions by the respondent that the facility and contractual rights of the 

                                                 
118
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claimants lacked any significant economic value. As in Biwater, the determination 

of the value of the damaged wells and FP‟s ultimate liability due to the accident 

does not have bearing on the discrete question of expropriation. Damages will be 

ascertained in later proceedings. 

B.1. The statutory increase of the liability cap is indirect expropriation. 

104. The Republic of Sylvania‟s actions to increase the liability cap, scope of damages 

and safety obligations under the amended OPA
123

 constitute indirect expropriation 

because, as was explained in TECMED, due to the actions of the Respondent, the 

assets involved have lost their value or economic use for their holder.
124

 The 

increase in the liability limit will likely have a direct impact on the ability of the 

project to continue as a going concern. 

105. The imposition of ex-post facto regulatory fines or penalties, particularly when 

instituted under cover of “emergency powers,”
125

 which significantly interfere 

with the profitability of a project are a prime example of the kind of value-sapping 

regulation that tribunals have found to be indirect expropriation. In Revere 

Copper & Brass v. Overseas Private Investment Corporation, the Government of 

Jamaica increased the royalties due to it from a concession in spite of a 

stabilization provision in the concession contract. The increase in concession 

requirements made the company‟s business unprofitable and a tribunal found that 

the increase constituted a governmental taking. In rendering its decision, the 

tribunal explained that the concession had “substantially the same impact on 

effective control over use and operations as if the properties were themselves 

conceded by a concession contract that was repudiated.”
126 

Like in Revere the 

imposition of new safety regulations and statutory removal of the damage cap for 

environmental liability radically changes the risk profile and profitability of the 

FP venture and is tantamount to regulatory expropriation. 
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B.2. Even if expropriation is permissible under the national interest exception, there 

is still a violation of the BIT under the requirement for immediate full and effective 

compensation. 

106. Any argument that “immediate full and effective compensation” was provided 

must fail because the procedures explicitly described in the BIT to determine the 

amount of “immediate full and effective compensation” have simply been 

ignored. Under the BIT, “full and effective compensation shall be equivalent to 

the market price of the investment immediately prior to the time at which the 

decision to nationalize or expropriate . . . .” Of course, given a disagreement 

regarding valuation, the BIT provides that value should be determined based on a 

variety of factors, including a “fair appraisal of the Investment‟s constitutive and 

distinctive elements,” and the “investor‟s activities, components, and results.” 
127

 

None of these methods were used to determine the fair value of the expropriated 

investment, a violation of the BIT. 

107. Furthermore, it does not matter if the expropriated property does not hold 

represent economic value to the state. Effect of the state measure is more 

important than the intent or the beneficiary behind those measures. The tribunal in 

Metalclad v. Mexico, found expropriation to have occurred even though “there 

was no obvious benefit [to] the host state.”
128

 And scholars agree than:  

compensation is required when a government actor deprives a 

foreign investor of his fundamental ownership rights . . . regardless 

of the means or reasons for the expropriation.
129

  

While Sylvania‟s surely laudable intent may have been to mitigate environmental 

damage and not to transfer wealth, the cumulative effect of Respondent‟s and 

NPCS‟s actions was to expropriate the oil wells, depriving Claimant of its 

property rights. 
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108. In conclusion, the physical seizure of the oil wells and subsequent governmental 

regulations exist outside of the contract and must be considered governmental 

expropriation. 

C. Respondent breached the Fair and Equitable Treatment Standard.  

109. Respondent must ensure fair and equitable treatment in accordance with Article 

2(2) of the BIT and Article 10 (1) of the Energy Charter Treaty. Article 2(2) of 

the BIT provides that Respondent:  

shall at all times ensure treatment in accordance with customary 

international law, including fair and equitable treatment [hereinafter 

“FET”]… of the Investments of [Claimant]. 

Article 10 (1) of the Energy Charter Treaty further provides that Respondent must 

“[…] accord at all times to Investments of Investors of other Contracting Parties 

fair and equitable treatment."  

110. The scope of the FET standard is highly controversial. Claimant submits that 

there is no need to resolve the issue as to whether FET extends beyond the 

minimum standard of treatment since both conceptions of the FET standard 

include certain core principles, which Respondent violated.
130

 Tribunals 

interpreting the FET standard have generally agreed that the standard prescribes a 

host state to satisfy the principles of legitimate expectations and due process and 

does not require a showing of impairment.  

C.1. Respondent frustrated Claimant’s legitimate investment-backed expectations 

when it exposed Claimant to unlimited liability by virtue of the OPA amendments.  

111. Claimant submits that Respondent violated its legitimate-backed expectations. 

Claimant had a legitimate expectation that it would not be exposed to unlimited 

liability under the Oil Pollution Act. Thus, Claimant, as a reasonable investor, 

could not have expected that it would suddenly be exposed to unlimited liability 

under the Oil Pollution Act, which included a SD75 million cap for liability on 

spills from offshore facilities, did not provide for strict liability and did not 
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provide for an expansive definition of damages prior to Respondent‟s amendment 

of the regulatory scheme.  

112. Claimant did not expect the regulatory environment to remain completely 

unchanged subsequent to its investment. Claimant did reasonably expect, 

however, that it would “know beforehand any and all rules and regulations that 

[would] govern its investments.”
131

 Claimant accordingly, in reliance on the 

general undertaking by Respondent to provide a liability ceiling under the 

regulatory scheme of the Oil Pollution Act, did not expect unlimited exposure to 

liability for spills by virtue of its investment.  

113. Claimant‟s reasonable expectations must be balanced against Respondent‟s 

reasonable right to regulate.
132

 However, here Respondent made a general 

undertaking to ensure a stable regulatory environment to Claimant‟s investment. 

Respondent, in subversion of Claimant‟s legitimate-investment backed 

expectations, radically altered the regulatory environment and thereby violated the 

FET standard.  

114. Claimant submits that the foregoing analysis applies, even if this Tribunal 

determines that FET is a treaty standard autonomous and additional to customary 

international law, since the FET analysis incorporates the minimum standard of 

treatment by virtue of the explicit language, “in accordance with customary 

international law,” contained in Article 2(2), which links FET to the minimum 

standard. 

C.2. Respondent’s actions amounted to a Denial of Due Process. 

115. A host state violates the due process standard when its conduct results in an 

“outcome which offends judicial propriety.”
133

 Respondent drastically increased 

the prescribed penalties and extended the punishment terms to which Claimant 

was exposed by its amendment of the OPA to include: the retroactive elimination 
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of the SD75 million cap on liability for spills from offshore facilities, the 

implementation of strict liability under sections 1014 and 705 and the expansive 

definition of damages under section 705.  

116. The aforementioned amendments to OPA resulted in an increased punishment 

scheme which affected Claimant‟s rights adversely. Claimant submits that such a 

scheme, while not necessarily in contravention of the nullum crimen, nulla poena 

sine praevia lege poenali principle prohibiting retroactivity in laws of an 

international criminal nature
134

, nonetheless leads to an “outcome which offends 

judicial propriety.”
135

  

C.3. Violation of FET does not require impairment. 

117. Claimant submits that breach of FET can be found without a showing of 

impairment of investment.
136

 Thus, Claimant, in showing violation of both its 

legitimate expectations and due process rights has demonstrated Respondent‟s 

breach of FET.
137

  

118. Claimant submits that the foregoing analysis applies, even if this Tribunal 

determines that the full protection and security standard is a treaty standard 

autonomous and additional to customary international law, since the FET analysis 

incorporates the minimum standard of treatment by virtue of the explicit 

language, “in accordance with customary international law, ” contained in Article 

2(2), which links FET to the minimum standard. 

                                                 
134

 Claimant does not want to make a premature or spurious argument, thus, the argument 

above does not address the criminal environmental charges and penalties which Claimant 

might potentially face. Claimant; however, is aware of the possibility that such criminal 

actions could be brought against it under Respondent‟s laws pursuant to the 

environmental laws that govern discharging pollutants in navigable waterways.  
135

 Article 28 Vienna Convention.  
136

 Newcombe & Paradell pp.261.  
137

 Pope &Talbot ¶181. 
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D. Respondent failed to provide full protection and security to Claimant’s 

Investment. 

119. Respondent must provide full protection and security to Claimant‟s Investment in 

accordance with Article 2(2) of the BIT and Article 10 (1) of the Energy Charter 

Treaty. Article 2(2) of the BIT provides that Respondent provides that 

Respondent “shall at all times ensure treatment in accordance with customary 

international law, including […] full protection and security […] of the 

Investments of [Claimant].” Article 10 (1) of the Energy Charter Treaty further 

provides that investments under the ECT, “[…] shall also enjoy the most constant 

protection and security.”
138

 

120. Full protection and security has been recognized as a treaty standard autonomous 

and additional to customary international law. The standard has also long been 

accepted as a customary international law minimum standard of treatment.
139

 

Claimant submits that the two standards coexist.  

121. Tribunals have recently recognized that full protection and security extends 

beyond “a guarantee of physical security for investors and investments” to include 

protection for the investment.
140

 It is submitted that Respondent did not afford 

protection to Claimant‟s investment because it failed to exercise due diligence in 

order to maintain a stable legal environment.  

122. The CME Tribunal, in adopting the less restrictive interpretation of full protection 

and security, opined:  

[t]he host State is obligated to ensure that neither by amendment of 

its laws nor by actions of its administrative bodies is the agreed and 

approved security and protection of the foreign investor‟s 

investment withdrawn or devalued. This is not the case. The 

Respondent therefore is in breach of this obligation.
141

  

Respondent effectively withdrew the contractually agreed upon legal protection 

for the investment when “by amendment of its laws” it exposed Claimant to such 

                                                 
138

 BIT Art. 2(2).  
139

 Amoco, ¶172.  
140

 Schreur: Full Protection & Security, pp.16-17; see e.g., Elsi ¶109; Vivendi II ¶7.4.15.  
141

 CME v Czech ¶613.  
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heightened liability so as to render the value of its investment meaningless. 

Respondent is thereby in breach of its duty to provide Claimant‟s investment full 

protection and security.  

III. RESPONDENT UNJUSTIFIEDLY VIOLATED CLAIMANT’S RIGHTS AND 

THEREFORE CANNOT INVOKE THE DEFENSES OF ESSENTIAL SECURITY 

OR NECESSITY.  

A. Respondent cannot rely on Essential Security. 

123. Article 9(2) of the BIT provides, “[n]othing in this Agreement shall be construed: 

[…] [t]o preclude a Party from applying measures that it considers necessary for 

[…] the protection of its own essential security interests.” 

124. Claimant acknowledges that the phrase “that it considers”, as employed in Article 

9 of the BIT, may render the exception clause contained therein self-judging.
142

 

The legality of Respondent‟s invocation of the defenses is therefore not likely 

subject to full substantive review by this Tribunal.
143

 Respondent is nonetheless, 

by virtue of Article 23 of VCTL
144

, under an obligation to invoke the exception 

clause in “good faith.”
145

  

125. Claimant submits that Respondent did not invoke the defense of essential security 

in good faith because it did not act fairly in order “to protect justifiable 

expectations arising from [the] agreement.”
146

 Respondent impaired Claimant‟s 

justifiable expectations by drastically changing the regulatory scheme applicable 

to Claimant‟s investment. 

126. If this Tribunal determines that the Article 9 exception clause is not of a self-

judging character then it will apply the less deferential standard of full substantive 

review. Respondent cannot fulfill the requisite elements necessary to assert the 

                                                 
142

 Salacuse: Law of Investment Treaties, p.345.  
143

 Burke-White: Investment Protection in Extraordinary Times, p.369.  
144

 Art. 30 Vienna Convention.  
145

 Salacuse: Law of Investment Treaties, p.345; see also Enron ¶339; CMS Annulment 

¶¶122-23; Sempra Annulment ¶¶168- 170.  
146

 Burton: Principles of Contract Law pp. 444-45. 
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essential security defense and therefore cannot invoke the defense to escape 

liability for its wrongful conduct. 

127. Claimant submits that the facts here do not amount to the existence of a threat to 

essential security. Tribunals have extended the scope of the essential security 

interest beyond military interests to include “economic interests-such as the flow 

of maritime commerce- as well as territorial or military interests However, even if 

this Tribunal adopts such an expansive view does not extend to environmental 

crisis.  

128. Respondent is not allowed to invoke the exception clause in cases of 

environmental crisis on the grounds that such crises threaten “essential security 

interests.” Such a construction would limit the legal regime protecting foreign 

investors by opening up the essential security defense to abuse of invocation.  

B. Respondent cannot invoke necessity to preclude wrongfulness because it could 

have used an alternative means to safeguard the environment from the oil spill.  

129. The customary necessity defense is an exceptional defense which is only rarely 

available.
147

 Thus, a host State can only in invoke the necessity defense when its 

wrongful conduct is the “only way for the State to safeguard an essential interest 

against a grave and imminent peril” and “does not seriously impair an essential 

interest of the State or States towards which the obligation exists, or of the 

international community as a whole.”
148

  

130. Claimant agrees that the oil spill resulted in an environmental crisis which 

constituted a grave and imminent peril.
149

 Respondent sought to safeguard the 

Gulf of Libertad and the surrounding environment from environmental crisis 

resulting from the oil spill. However, Respondent‟s imposition of unlimited 

liability on Claimant, through its legislative powers, was not the only means to 

combat the consequences of the oil spill.  

                                                 
147

 Art. 25 ILC Articles on Responsibility, comm. 2  
148

 Art. 25(1) ILC Articles on Responsibility. 
149

 Burke-White: Investment Protection in Extraordinary Times, pp.320-321. 
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131. Respondent could have employed other methods to ensure that Claimant stopped 

the leak and dealt with the damage caused thereby quickly and efficiently. For 

instance, Respondent could have imposed regulation which provided for a sum of 

money placed into escrow in order to compensate potential victims. Such 

regulation would not have impinged on Claimant‟s rights and would have ensured 

Respondent‟s ability to safeguard the Gulf of Libertad and the surrounding 

environment from environmental crisis resulting from the oil spill.  

132. If it submitted that even if the Tribunal finds that Respondent‟s conduct was 

“necessary for” the purpose of combating the effects of the oil spill Respondent 

cannot assert the necessity defense because it safeguarded an essential interest by 

impairing the essential interest of Freedonia. Freedonia has an essential interest in 

ensuring that its nationals receive treatment in accordance with international 

standards. Respondent impaired Freedonia‟s interest when it violated Claimant‟s 

rights under international law.  

133. Respondent‟s invocation of the necessity and essential security defenses is 

unjustified and is done “in order to avoid [its] legal obligations and [to] thwart the 

justified expectations” of Claimant.
150

 

PRAYERS FOR RELIEF 

134. For the reasons stated above, Claimant asks the Tribunal to declare that: 

A) The Tribunal has jurisdiction over Claimant‟s claims, properly formulated as 

claims based on violation of the BIT, and that jurisdiction is not precluded by the 

fork in the road provision of the BIT. 

B) The Tribunal lacks jurisdiction over Respondent‟s counterclaims arising out of 

a separate legal vehicle and distinct facts. 

C) Respondent materially breached the Agreement and the BIT by seizing control 

of Claimant‟s oil wells, expropriating Claimant‟s property and subverting 

Claimants legitimate expectations. 

                                                 
150

 Salacuse: Law of Investment Treaties, p.343.  
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D) Respondent‟s actions amounted to a violation of fair and equitable treatment 

standard and violated the due process of law. 

 E) Respondent is not entitled to rely on the defense of essential security. 

 

 

 

RESPECTFULLY SUBMITTED ON 30 SEPTEMBER 2011 BY 

------/s/--------- 

Team Jennings 

On Behalf of Claimant,  

FREEDONIA PETROLEUM LLC 

 


