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STATEMENT OF FACTS 

1. On 24 March 2007, Freedonia Petroleum S.A (the “Subsidiary”), a company 

incorporated by Freedonia Petroleum LLC (“FP”) in the Republic of Sylvania
1
, 

executed with Respondent, a five-year license agreement (the “Medanos License 

Agreement”), to operate the Medanos Field, in the Libertad Gulf region.
2
 

2. FP is a Freedonian company owned and controlled by a consortium of privately-

held and publicly-traded Freedonian enterprises and the Freedonian Government.
3
 

3. Prior to the performance of this agreement, the Subsidiary had conducted a 

feasibility study on the region, and presented it to Respondent.
4
 

4. The MLA required that Respondent “(…) take all of the necessary measures to 

ensure that the Subsidiary enjoys all the rights conferred upon this agreement‖.
5
  

5. On June 2009, an explosion of unknown origin occurred in the region of the 

Libertad Gulf, causing some of the exploration wells operated by the Subsidiary to 

leak.
6
 The precise location of the explosion has not yet been determined

7
, but it is 

known that it took place in the Medanos Field, and that it affected some of the 

Subsidiary‟s wells.  

6. Immediately after the explosion, the company took every measure to contain the 

damage, and even asked for Respondent‟s help, which never materialized.
8
 Concerned 

about the situation in the region, the Subsidiary independently mobilized an emergency 

response team to work on plugging the wells and to address any environmental 

damage,
9
 in accordance with the safety obligations arising out of the MLA.

 10
 

                                                 
1
 Problem, ¶1. 

2
 Problem, ¶3. 

3
 Problem, ¶1. 

4
 Clarification, #45. 

5
 Problem, ¶6. 

6
 Problem, ¶7; Clarification #28. 

7
 Problem, ¶7. 

8
 Clarifications, ##49,50. 

9
 Id. 

10
 Problem, ¶6. 



2 

 

7. Despite Claimant‟s efforts to remedy the spill,
11

 Respondent not only did not 

take any action whatsoever, but managed to turn the local media against Claimant‟s 

interests in Sylvania,
12

 a fact which was aggravated by the publication of a vile article 

on the leading local.
13

 The harassment campaign started by Respondent was aggravated 

by a substantial modification to its legal framework as, under which the Congress of 

Sylvania amended the FOI and the OPA retroactively creating alleged violations by the 

Subsidiary under the MLA which affected Claimant‟s investment as a whole.
14

  

8. On 29 January 2010, the Sylvanian Government sent a written communication to 

the Subsidiary, granting it a 60-day period to take all appropriate measures to comply 

with the obligations under the OPA as amended.
15

 However, only after 27 days of that 

60-day period, the Sylvanian Government ordered the Subsidiary to pay SD 

150,000,000 liquidated damages for the breach of its obligations under the Agreement 

and the OPA, as amended. This means that Sylvania first gave a 60-day period to the 

Subsidiary to comply with the amendment, -which also applied retroactively-, and then, 

after less than a month, not even giving the company the period of time it requested for 

the compliment, ordered the Subsidiary to pay a fine. 

9. As was mentioned above, FP worked on plugging the wells and addressing the 

environmental damage.
16 

This means that Sylvania had no reasonable argument to 

demand FP the payment of such an amount of money (1) because it has given a 60-day 

period to comply its obligation –this period has been violated by Sylvania-,
17

 and (2) 

because the Subsidiary has already been taking matters into its obligations.
18 

 

10. Respondent not only failed to effectively respect the 60-day period which the 

company legally had to address the issue,
19

 but it also disregarded all the efforts 

Claimant made through presentations before  administrative courts - which according to 

                                                 
11

 Clarifications, ##49, 50. 

12
 Problem, ¶¶8-9. 

13
 Problem, ¶9. 

14
 Problem, ¶¶10-15. 

15
 Problem, ¶15. 

16
 Clarification, #50. 

17
 Problem, ¶18. 

18
 Clarifications, ##49, 50. 

19
 Problem, ¶¶16-17. 
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both clauses 18 and 22 had supremacy over the amendments- , and instead, fined the 

Subsidiary.
20

  

11. Respondent also unfoundedly stated that the environmental damage on the Gulf 

of Libertad had been aggravated by the company, while at the same time created the 

state owned NPCS.
21

 Shortly thereafter, NPCS‟ management and operating teams sent 

by the Respondent took over the premises of the oil wells, and expelled the Subsidiary‟s 

personnel not giving them any chance but to surrender the wells, long after the leaks in 

those wells were sealed.
22

 

12. As a consequence of the above facts, Claimant lost control, enjoyment over, and 

revenues under, its investment, and now faces proceedings for 300 million Sylvanian 

Dollars
23

in the now hostile country that was bound to protect its investment. 

 

 

 

                                                 
20

 Problem, ¶¶15-18. 

21
 Problem, ¶¶19.20; Clarification #11. 

22
 Problem, ¶23; Clarifications ##2, 10,32,49,56. 

23
 Problem, ¶¶17-18. 
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PART ONE: JURISDICTION 

 

I.THIS TRIBUNAL HAS JURISDICTION TO ENTERTAIN THE MERITS OF 

THE CASE. 

13. Both parties, Sylvania and FP, have expressed their consent to this Tribunal‟s 

jurisdiction over the dispute. According to Lanco
24

 the investor´s consent comes from 

its request for arbitration, and the consent of the State comes directly from the relevant 

BIT. This criterion has marked a jurisprudence constant of investment tribunal. Indeed, 

for a written arbitration agreement is fulfilled when the offer made by a State in a BIT is 

accepted by an investor of the other contracting State in the request of arbitration. Once,  

the consent to arbitration is valid, it creates a presumption in favor of arbitration, and 

any other forum called on to decide the issue should decline jurisdiction.
25

 

14. In the present case, Sylvania expressed its consent clearly in the BIT: “The 

Contracting Parties hereby consent to the submission in good faith of Investment 

Disputes to the International Chamber of Commerce (ICC)…”
26

 This provision reflects 

an unequivocal commitment of Sylvania to submit to ICC arbitration, and thus the 

consent expressed by Sylvania cannot be questioned. 

A. All the jurisdictional requirements imposed by the BIT are fulfilled. 

15. In order the Tribunal has jurisdiction over this dispute, the BIT provides three 

requirements that have to be fulfilled: (A.2.1) that Claimant make an “investment” in 

Sylvania, (A.2.2), that Claimant be an “investor” in the terms of the BIT; and, (A.2.3) 

that the controversy involves an “Investment Dispute”. All this requirements are met in 

the present case, as will be explained in the following paragraphs.  

 

                                                 
24

 Lanco, ¶40. 

25
 Id. 

26
 Art.11(3) BIT. 
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A.1. The Subsidiary‘s shares, wholly-owned by FP, are a protected investment under 

the BIT.   

16. When a bilateral investment treaty is the subject of a dispute, reference is to be 

had to the applicable controlling definition of the term investment.
27 

Almost all BITs 

adopt a similar formula to define “investment”. The formula commences with a wide 

inclusive phrase and then lists specific categories of rights
28

.  

17. The advantage of the broad term was seen in its potentially wide scope and the 

flexibility arising from its openness.
29 

In the UNCTAD Trends in International 

Investment Agreements: An Overview it was said that “The definition of investment is 

broad and open-ended that it can accommodate new forms of foreign investment…”
30

  

18. In the case at hands, the definition of “investment” in the BIT is broad. 

However, at the same time the BIT in Art. 1.2 adds a list of examples of what 

constitutes an investment, independently from the definition in Art 1.1. Claimant‟s 

investment falls within the category listed in Art. 1.2, and consequently, Claimant has 

made a protected investment in Sylvania 

19. According to art 1.2.B the term “investment” includes “shares”. The objective of 

the definition of investment set in the BIT, as noted by the Tribunal in Azurix 

Jurisdiction, is precisely to “include this type of structure established for the exclusive 

purpose of the investment in order to protect the real party in interest.”
31

 

20. The Subsidiary‟s shares are exclusively owned and directly controlled by 

Claimant, and they constitute Claimant‟s investment in Sylvania. As a consequence, the 

Subsidiary is Claimant‟s investment in the terms of the BIT.  

21. In Claimant‟s view, the plain language of the provision and its legal context can 

only mean that investment in shares is a protected investment. The Subsidiary is a 

company, naturally incorporated by shares, and FP is the only owner of that the 

Subsidiary´s shares, and its direct controller; which means that Claimant can perfectly 

sustain, under the language of the BIT, that the Subsidiary is its investment project in 

Sylvania. This stance coincides with the position adopted by UNCTAD in its workings 

                                                 
27

 OXFORD, p. 55.  

28
 MCLACHLAN, p. 171.  

29
 DOLZER PRINCIPLES p. 60. 

30
 UNCTAD Trends in International Investment Agreements: An Overview, p.45. 

31
 Azurix Jurisdiction, p. 64. 
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on the issue of the scope and definition of investment under international investment 

agreements
32

: 

―At this point, it is necessary to point out that an ‗investment‘ may, in the 

language of the agreements, be itself a legal person. For instance, a 

corporation established in the host country by a foreign investor is, in effect, 

the foreign investor‘s ‗investment‘‖.  

22. Many decisions consider that the foreign company‟s shares in the local 

subsidiary constitute an investment protected under BITs. Some tribunals have even 

considered that the shares owned by indirect investors in the local companies 

constituted protected investments. In Azurix Jurisdiction
33

, for example, the tribunal 

reached that conclusion because: Azurix was the indirect owner of 90% of the shares in 

ABA; it was also the indirect controller of ABA; and ABA was established for the 

specific purpose of signing the Concession Agreement, which ABA later became a 

party of. However, in the present case, Claimant‟s investment is even clearer as FP is 

the direct investor and the only owner and direct controller of the Subsidiary shares. 

23. In Lanco
34

 the applicable BIT had a very similar provision to our case. The 

tribunal noted that the definition was “very broad and allowed for many meanings” and 

considered that Lanco, who hold an equity share of 18.3%, made an investment in the 

terms of the BIT. 

24. Also it is important to note that FP has incorporated the Subsidiary in order to 

comply with the formal requirement imposed by Sylvania
35

, which consisted in 

constituting a local company in order to participate in bidding process of oil and gas 

exploration and exploitation. In other words, the shares have been put in a local 

company in order to comply with a local regulation and be able to invest in Sylvania. In 

relation with this point, SCHREUER INVESTMENT
36

 said that  

―Investments are frequently carried out through companies incorporated in 

the host state. In fact, many States require the established of a local 

company as a precondition for foreign investment. The local company may 

have been established by the foreign investor especially for carrying out a 

particular investment.‖ 

                                                 
32

 UNCTAD Scope and Definition, p. 10. 

33
 Azurix Jurisdiction, p. 65. 

34
 Lanco, ¶10. 

35
 Problem, ¶3. 

36
 SCHREUER INVESTMENT, p.3. 
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25. The tribunal in Abaclar
37

 stated that  

―The definition (…), and in particular the list of examples of what is 

considered an investment under the BIT, is drafted in a way describing the 

rights and values which may be endangered by measures of the Host 

State, such as an expropriation, and therefore deserve protection under 

the BIT.”
38

 

The same tribunal then added that, when analyzing the structure of the investments 

listed, “it appears that they reflect a categorization of various types of investments from 

the perspective of rights and values that they generate”, and in the case of the shares it 

“relates to participations into companies”. 
39

 This criterion adopted by the Abaclar tribunal 

shows that the elements listed as investments in the BIT constitute rights and values which 

deserve protection under this treaty. 

26. The Subsidiary - FP‟s investment- has been illegally affected by Sylvania‟s 

actions. Through the harassing campaign encouraged by Sylvania through the press, the 

modification of its legislation and the imposition of the fine, the Subsidiary‟s shares lost 

considerable value.  

27. To conclude, Claimant has made a protected investment under Art. 1.2 in the 

BIT and consequently, the requirement of having made an investment in Sylvania is 

already fulfilled. 

 

A.1.3. Claimant‘s investment has been made in conformity with the laws and 

regulations of Sylvania. 

28. Claimant´s investment was made in accordance with Sylvania´s legislation.
40

 

BITs frequently include the formula “in accordance with host state law” or similar in 

their definitions of the term investment. Tribunals have held that the reference to the 

host state´s domestic law concerned not the definition of the term “investment” but 

solely the legality of the investment.
41 

 

                                                 
37

 Abaclat and Others (Case formerly known as Giovanna a Beccara and Others) v. Argentine Republic, 

ICSID Case No. ARB/07/5. 

38
 Abaclat, ¶349. 

39
 Abaclat, ¶353. 

40
 Problem, ¶¶4, 17, 61. 

41
 Tokio ¶83; PSEG ¶¶109, 116-120; Yaung Chi ¶24 (iii); Plama ¶126-131; Gas Natural ¶33, 34; Aguas 

del Tunari, ¶¶139-155, Bayindir, ¶¶105-110; Saluka, ¶¶183-221; Inceysa, ¶190-207 
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29. In this line of reasoning, the State of Sylvania authorized the investment through 

the Law No. A-457542, demonstrating the legality of the investment in the State of 

Sylvania. 

30. In Salini
43 

the tribunal clearly stated that the required compliance with the laws 

and regulations of the host state,  

―…refers to the validity of the investment and not to its definition. More 

specifically, it seeks to prevent the BIT from protecting investments that 

should not be protected because they would be illegal.‖ 

31. In conclusion, Respondent fails to sustain its contention that the Tribunal lacks 

competence to hear this case on the ground that Claimant has not made an investment in 

Sylvania. It has been already demonstrated that Claimant made a protected investment 

in the terms of Art. 1.2.  

A.2. Claimant is an investor in the terms of the BIT.  

56. Art 1.3 of the BIT states that: 

―3. The term "Investor" shall be construed to mean, with regard to either 

Contracting Party: 

a. any natural person holding the legal nationality of a Contracting Party; 

b. any legal person established in the Territory of one of the Contracting 

Party in accordance with the respective national legislation such as public 

establishments, joint-stock corporations or partnerships, foundations or 

associations, regardless of whether their liability is limited or otherwise; 

c. legal persons not constituted under the law of that Contracting Party 

but controlled, directly or indirectly, by natural persons as defined in (a) or 

by legal persons as defined in (b) above; 

provided in all cases that the above defined natural and legal persons do 

not pursue sovereign activities and are not funded by the other Contracting 

Party.‖ 

57. Record shows that this article is applicable to Claimant since it is a company 

incorporated in the Republic of Fredonia in accordance with its respective Freedonian 

Legislation.
44

  

58. In addition, in order for a company to qualify as an investor the BIT also 

provides that the above defined natural and legal persons must not pursue a) sovereign 

                                                 
42

 Problem, ¶4. 

43
 Salini, ¶46. 

44
  Clarification, ¶ 61. 
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activities and b) are not funded by the other contracting party. 

A.2.1. Claimant does not pursue sovereign activities. 

59. FP is an international energy company active in various regions of the world. 

The Freedonian Government owns a 60% interest in FP. In turn, the other 40% is owned 

by a consortium of privately- held and publicly-traded Freedonian Enterprises.
45

 

60. Record shows that, as any other commercial company, FP is owned by different 

kinds of shareholders. Moreover, it is undisputed that the government of Fredonia only 

pursues its interests in FP as would any 60% shareholder under Freedonian company 

Laws. In addition, it is evidenced from the facts of the case that FP does not use its 

shares to pursue any governmental objectives home or/and abroad.
46

 

61. Furthermore, the BIT does not prevent a State-owned companies from seeking 

arbitration under the ICC. The exception clearly refers to natural or legal persons that 

“pursue sovereign activities” but not to legal persons with state participation. 

62. In this line of reasoning, it has been stated that:  

―There are many companies which combine capital from private and 

governmental sources and corporations all of whose shares are owned by 

the government, but which are practically indistinguishable from the 

completely privately owned enterprise both in their legal characteristics and 

in their activities. It would seem, therefore, that […] a mixed economy or 

government-owned corporation should not be disqualified as "national of 

another Contracting State", unless it is acting as an agent for the 

government or is discharging an essentially governmental function.‖
47

 

63. In addition, In the Maffezini Jurisdiction the Tribunal analyzed the issue from a 

different point of view. In this case, Spain alleged that ICSID lacked jurisdiction 

because the dispute was not between an individual -Maffezini- and a State -Spain- but 

between an individual and a corporation -Sodiga-, i.e. a legal entity. The Tribunal held 

that to determine if an entity was a State organ and its doings attributable to the latter 

two tests were required: structural and functional. If, on analyzing the structure of an 

entity, it seems that it is not a State organ because the State has used a corporate veil, 

the analysis needs to be turned to the function of the entity. If the entity is in charge of 

                                                 
45

  Problem, ¶1. 

46
 Clarifications, ##34, 35. 

47
 BROCHES, PP.354-355 
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State functions, then it will be considered an organ of the State.
48

 

64. In the present dispute, it is evidenced that none of this two tests fit with Claimant 

since FP is a company dealing with commercial activities not related with any state 

function or whatsoever. 

65. As a result, since FP is a company which does not pursue governmental 

objectives home or/and abroad
49

, the concept “agent of the State” is inapplicable to FP. 

Due to this reasoning, Claimant respectfully requests this tribunal to find that FP is a 

qualifying investor entitled to resort arbitration under the ICC. 

A.2.2.2 Claimant is not funded by the government of Freedonia. 

66. The BIT provides in its relevant part that: “the legal persons defined above must 

not be funded by the other contracting party”. 

67. Respondent may contend that since FP is a company with a certain amount of 

shares owned by the government of Freedonia, Claimant is funded by one of the 

contracting parties. However, this is not evidenced by the facts of the case.  

68. As it was described hereinabove, Freedonia only has a 60% interest just as any 

other 60% shareholder would have. Nevertheless, in the case that Respondent argues 

that this information may lead to affirm that FP is receiving funds from the government, 

this tribunal should consider in particular the circumstances of the case, but more 

important, the usages and practices  in the oil market. 

69. In this sense it must be noted that oil is a limited natural resource. Therefore, 

investment in this area is probably more complex than in another industry. One of the 

reasons is that oil industry involves a very risky activity and also because the legal 

rights over those resources are of public domain. In this line of reasoning, governments 

settle strict requirements that must be met by private companies to be granted these 

concessions. 

70. In turn, even though these international companies such as FP are active in 

various regions of the world
50

 that does not mean that they are always financially 

                                                 
48

 Maffezini Jurisdiction,¶77 

49
 Clarification, #35. 

50
 Problem, ¶1. 
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independent. In fact, these companies usually require from loans and other forms of 

external financing to actually pursuing its normal activities. As a consequence, this 

financing may come from private or public banks as the case may be. However, it 

would be unreasonable to conclude that a company is pursuing governmental activities 

only for the fact that it was granted a loan from a public bank.  

71. Moreover, it would be also an incorrect finding to affirm that this tribunal has no 

jurisdiction to solve the dispute arguing that FP may have received some sort of 

financing by a public bank due to the fact that it has state share participation. 

72. Following this wrongful criterion would lead to the conclusion that any 

company, private or public, that had in any way received financing resources from a 

public bank is excluded from international arbitration jurisdiction. 

73. In conclusion, since the facts of the case do not demonstrate that FP was in fact 

funded by Freedonia, but rather the contrary, the record is clear in stating that the 

government only has interest as any other 60% shareholder, Claimant respectfully 

requests this tribunal to find that this BIT exclusion is not applicable to FP and that it 

qualifies as an investor in the terms of the BIT. 

A.2.2.3 Respondent unreasonably alleges that Claimant is the State of Freedonia. 

74. Respondent may allege that since the Government of Fredonia owns the majority 

of interests in Fredonia Petroleum, Claimant is a State-owned company and therefore 

prevented from qualifying as an investor. This assertion is groundless since the BIT 

does not prevent State-owned companies from seeking arbitration under ICC 

proceedings and moreover, Fredonia Petroleum was not acting as an agent of the State. 

75. In the case at hand, nothing on the record shows that Fredonia Petroleum was 

acting as an agent of the government. By contrast, as it has been explained hereinabove, 

Claimant only has interest as any other 60% shareholder would have. 

76. Furthermore, this party understands that this ICC tribunal is not bound by the 

decisions of other international tribunals or legal instruments other than the BIT and 

applicable law. Nevertheless, in order to reach a proper interpretation of the subject 

matter of the case it may be useful to analyze some general criteria as to the definition 

of investor. In this sense, the legislative history of the ICSID Convention provides some 

answers that bear on this issue and explains that:  
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―The term ―juridical persons‖ as employed in the convention, and hence, 

the concept of ―national‖ was not intended to be limited to privately-owned 

companies, but to embrace also wholly or partially government-owned 

companies‖.   

77. This interpretation has found general acceptance.
51

 

78. In this sense, the tribunal in CSOB explained that:  

―in determining whether CSOB, in discharging these functions, exercised 

governmental functions, the focus must be on the nature of these activities 

and not their purpose‖.
52

 

79. Furthermore, it was also found that: 

 ―While it cannot be doubted that in performing the activities CSOB was 

promoting the governmental policies or purposes of the State, the activities 

themselves were essentially commercial rather than governmental in 

nature‖.
53

 

80. As a result of this analysis, the facts of the case and the actions carried out by the 

Claimant shows that those activities are commercial in its essence and not related to 

governmental activities or whatsoever. Therefore, Claimant kindly requests this tribunal 

to rule on favor of its jurisdiction. 

A.3 This dispute constitutes an ―Investment Dispute‖ under the BIT. 

81. In accordance to Art. 11.1 in the BIT this controversy involves an “Investment 

Dispute” because it is about an alleged breach of rights conferred and created by the 

BIT with respect to an Investor or an Investment of an Investor of Freedonia, the other 

contracting State.”
54

 As it has been explained above, Claimant is an investor in 

accordance with the BIT (see section I.A.2) that has made a protected investment in 

Sylvania (see section I.A.1), and as will be explained further below (see Second Part: 

“Merits”) Sylvania has breached its obligations under the BIT. 

A.4 Conclusion 

82. The Tribunal has jurisdiction to understand in this “investment dispute” because 

all the jurisdictional requirements imposed by the BIT are fulfilled. Claimant is an 

                                                 
51

 CSOB, ¶16. 

52
 CSOB, ¶20. 

53
 Id. 

54
 Art.11(1) BIT. 
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“investor” of Freedonia, as it is a national of the other contracting State. Claimant has 

also made a protected investment in Sylvania which has been illegally affected by the 

State of Sylvania. FP and respectfully asks this Tribunal to understand the merits of the 

case its investment in order to analyze Sylvania‟s breach of its obligations under the 

BIT. 

II. ALL THE ADMISSIBILITY REQUIREMENTS ARE FULFILLED. 

 

83. Several admissibility requirements are contained in the BIT and in the ICC 

Arbitration Rules. Art. 11.1 of the BIT establish the admissibility requirement of an 

amicable settlement which should be attempted before arbitration trough consultations 

and negotiations. The record shows that this requirement is fulfilled since the parties 

have tried to reach an amicable settlement through negotiations that took one month of 

fruitless discussions.
55

 In the present case, it is undisputed that Claimant dully 

complied
56

 with the waiting period of 3 (three) months from the date the investment 

dispute arose for send the request for arbitration
57

, and long after the negotiations took 

place 

84. Another requirement is stated at Art. 4 of the Rules, which sets the condition of 

the Request for Arbitration. The record shows that Claimant‟s Request has been made 

in accordance with the Rules.
58

 

85. Finally, the admissibility requirements are not jurisdictional in nature and they 

do not affect consent. Although all of them have been fulfilled in the present 

controversy, in the hypothetical case the Tribunal thinks otherwise, this would not 

preclude the ICC jurisdiction. 

 

                                                 
55

 Problem, ¶16. 

56
 Clarification, #14. 

57
 F-S BIT Art. 11 and 12.  

58
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 III. THE EFFECT OF THE UMBRELLA CLAUSE IS TO MAKE SYLVANIA 

INTERNATIONALLY RESPONSIBLE FOR THE BREACHES OF 

CONTRACTS. 

  

86. Article 10 of the BIT contains what is commonly referred to as an “umbrella 

clause”.  An umbrella clause is a provision in a BIT that guarantees the observation of 

obligations assumed by the host State vis-à-vis the investor.
59

  

87. Article 10 states:  

―Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to Investments in its Territory by 

Investors of the other Contracting Party‖.
60

  

88. The text of the BIT can reveal the purpose of umbrella clauses. According to 

Art. 10 of the BIT, the obligation to guarantee the observance of the obligations with 

regard to Investments has been assumed by the parties of the BIT, which are the States 

of Freedonia and Sylvania. Therefore, refers to an obligation for the Host States and not 

for the investors. In the record, Sylvania assumed the obligation to comply with the 

MLA from the wording of the BIT. As a result, this Tribunal is has jurisdiction to 

determine the breach of clauses 18
61

 and 22
62

 of the MLA. 

89. Umbrella clauses are not included in BITs as a routine matter. For example, the 

BITs that Switzerland signed with Bolivia and Kazakhstan have umbrella clauses, while 

the BIT with Ecuador does not
63

. The decision to include an umbrella clause must be 

seen as an express decision to give BIT tribunals jurisdiction over contractual claims 

related to investments. 

90. The concept of umbrella clause in the BIT‟s was analyzed for many tribunals. 

Recent decisions have observed that the umbrella clause extends to contract obligations. 

The tribunal in  L.E.S.I stated that: 

―…the effect of [umbrella] clauses is to transform the violations of the 

                                                 
59

 DOLZER AND SCHREUER, p.153. 

60
 Art.10 BIT. 

61
 “Any modifications of the terms and conditions of this Agreement may only be made by mutual written 

consent of the parties”, Problem, ¶6. 

62
 “This Agreement shall have the force of law”, Problem, ¶6. 

63
 GAFFNEY AND LOFTIS, p. 11.  
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State‘s contractual commitments into violations of the treaty umbrella 

clause and by this to give jurisdiction to the Tribunal over the matter.‖
64

  

91. In Eureko
65

, the tribunal held that when the umbrella clause is phrased in the 

imperative, as it was in SGS v Philippines and as it is in the BIT, the clause should be 

held to apply without exception to all contractual obligations. 

92. As the Azurix tribunal noted, “for purposes of determining its jurisdiction the 

Tribunal should consider whether the dispute, as it has been presented by the Claimant, is 

prima facie a dispute arising under the BIT.” In this case, Claimant invokes the violation of 

obligations owed by Respondent under the BIT, as it was explained above, which can be 

clearly considered prima facie a treaty claim.   

 

RESPONDENT’S CONTENTION THAT THE FIR HAS BEEN TRIGGERED IS 

MISPLACED. 

 

93. Respondent‟s objection of the trigger of the FIR provision lacks merit. Many 

decisions in the past years have been concluded that whenever exists a FIR provision in 

a BIT, the right to bring a claim to arbitration should be analyzed under a "triple identity 

test" of subject, object and cause. If one of these three elements are not identical in both 

proceedings, then the FIR provision has not been triggered .Following this reasoning, it 

has been widely accepted
66

 that ―the fork-in-the-road provision of the BIT ―requires 

identity of facts and causes of action in the local and international proceedings for the 

provisions to be triggered.‖ However, in the instant case, the claims brought before this 

Tribunal are different in nature from any allegation that the Subsidiary brought before 

the Sylvanian local courts.  

94. On the one hand, the Subsidiary in the local court claimed that the effect of the 

terms of the Agreement, and more specifically Clauses 18 and 22 thereof, took 

precedence over the amendments to the OPA.
67

 On the other hand, the controversy 

brought before this Tribunal has, not only different parties involved, but also a different 

object, which is to find Sylvania responsible for the breaches of its obligations under the 

                                                 
64

 L.E.S.I., ¶25(ii). 

65
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BIT. As a result, there is no identity between both claims and the FIR has not been 

triggered.  

95. There is only one case
68

 where it was stated that the FIR had been triggered, 

preventing the Claimant from resolving the dispute through international arbitration. 

The sole arbitrator left aside the triple identity test and instead looked at "the subject-

matter of the claims rather than simply indentifying their legal character." It is 

important to note that the only case
69

  that addressed this issue after returned to the 

previous approach and rejected its application. 

96. To conclude, Respondent could not contend that the FIR provision has been 

triggered because, as it has been explained above, the allegations brought to the local 

and arbitration are not identical.  

 

IV. THE COUNTERCLAIM FALLS OUT FROM THIS TRIBUNAL’S 

JURISDICTION. 

97. Even in the case -explained above (See Section III)- where the Tribunal can 

understand in some issues related to contractual claims, there always needs to be a link 

between the contract claims with the obligations assumed under the BIT. As a 

consequence, the Tribunal should only take into account the investment disputes, with 

its cause of action based on whether the MLA or BIT, that necessarily involve 

obligations owed under the BIT.  

98. Art. 11.2 in the BIT incorporates a choice of forum provision which states that  

―If the dispute cannot be so resolved after three months from the date the 

Investment Dispute arose, then the Investment Dispute shall be submitted 

for settlement in accordance with the applicable dispute settlement 

procedures upon which they have previously agreed.‖  

99. In this case, the parties have agreed a choice of forum in the MLA, which 

contained a standard forum selection clause specifying the jurisdiction of the Sylvanian 

                                                 
68

 Pantechniki S.A. Contractors & Engineers v. Albania, ICSID Case No. ARB/07/21,Award, 30/vii/2009. 

69
Toto Costruzioni Generali S.p.A. v. Lebanon, ICSID Case No. ARB/07/12, Decision on Jurisdiction, 

11/ix/2009. 
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courts for disputes arising under the MLA.
70

  

100. Respondent submitted a Counterclaim alleging that the actions of FP and its 

wholly-owned subsidiary caused devastating harm to the Respondent, and seeks 

damages accordingly
71

. Evidently none of the allegations made by Respondent in the 

Counterclaim refer to provisions of the BIT; this means that Respondent based its 

Counterclaim purely on the MLA and its national legislation. As a consequence, the 

Counterclaim corresponds to a contract claim and a damage claim, both claims that fall 

out of this Tribunal‟s jurisdiction.
72

 The forum-selection-clause included in the MLA
73

 

is mandatory for the parties under Art. 11.2 in the BIT. In this regard, the Annulment 

Committee in Vivendi stated that if a claim was of a contractual nature it would give 

effect to the choice-of-forum clause included in the contract. The Sylvanian Courts are 

the only dispute resolution method the State of Sylvania can resort to solve the disputes 

that emerge out of the MLA. 

101. As a result, Respondent‟s Counterclaim breaches the terms of the BIT –

specifically Art. 10-
74

 and amounts to an abuse of the arbitral process that can lead to an 

inefficient and voidable award
75

. In conclusion, this Tribunal lacks jurisdiction to 

entertain the Counterclaim as this international Tribunal is not proper forum to 

understand contract claims or damage claims. 

 

V. THE PARTICIPATION OF THE SYLVANIAN NGO IN THIS ARBITRAL 

PROCEEDING IS PRECLUDED. 

  

102. According to the record, Sylvanian NGO requests this Tribunal to allow its 

participation in the present dispute. However, this participation is unnecessary since the 

                                                 
70
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parties have already informed the tribunal about the issued at stake and therefore the 

NGO would not assist the tribunal in its task of assessing jurisdiction. 

This approach was explained in Suez v. Argentina  when the tribunal stated that: 

―the traditional role of an amicus curiae in an adversary proceeding is to help   

the decision maker arrive at its decision by providing the decision maker with 

arguments, perspectives and expertise that the litigating parties may not 

provide.‖
76

 

Further, this tribunal explained that “An amicus curiae is a volunteer, a friend of the 

court, not a party”
77

. In this line of reasoning, it does not come out from the facts that 

the NGO may provide the ICC tribunal with this sort of assistance. Moreover, it may be 

inferred that its participation would lead to a lack of equality between the parties. This is 

evidenced in its request to be heard as a non-disputing party when CSE stated “The 

Libertad Gulf environmental and economic disaster caused by the oil spill, which was 

aggravated by FPS‟ abject failure and incompetence to remedy it.”
78

  

Furthermore, CSE requested for access to the hearings and to submit documents. 

Claimant respectfully requests the dismissal of this submission since as it was explained 

would not assist the tribunal in assessing jurisdiction and his participation in the process 

is not indicated in the ICC Rules of Evidence and Procedure or in the BIT either. Hence, 

it participation is not binding and would also contribute to unnecessary delay in the 

proceeding. 

It must be noted that the BIT clearly states that the only parties to an arbitral proceeding 

are: a State and a foreign investor form the other contracting State.
79

 NGO CSE is 

neither a State nor a foreign investor. As a result, Claimant kindly requests this tribunal 

to find that CSE should not be permitted to participate in this proceeding.  

                                                 
76

 Suez, Sociedad General de Aguas de Barcelona S.A. and Interagua Servicios Integrales de Agua S.A v. 

Argentine Republic, ICSID Case No. ARB/03/17 March 17, 2006. ¶13 
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VI. THE SUBSIDIARY IS NOT A NECESSARY PARTY IN THIS 

PROCEEDING. 

103. The subsidiary is not a necessary party to the proceedings because, as it was 

explained above (see Section A.1.1), all the Subsidiary‟s shares are of FP, which also 

controls the company directly.   

VII. CONCLUSION ON JURISDICTION 

104. In light of all above mentioned, the Tribunal has jurisdiction to entertain the 

merits of the case in view that all the jurisdictional requirements are fulfilled: Claimant 

has made an “investment” within the terms 1.2 in the BIT; Claimant is an “investor” of 

other contracting party as is provided in art 1.3 of the BIT; and, this controversy 

involves an “Investment Dispute” in the terms of art 11.1 in the BIT.  

105. The Subsidiary is not a necessary party to the proceedings and the participation 

of the NGO is precluded.  

106. At the same time, the Tribunal lacks jurisdiction to understand the Counterclaim 

because it exclusively refers to a contractual claim which, under the choice-of-forum 

provision agreed by the parties in the MLA, Sylvania does not have the right to bring to 

this Tribunal. 
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PART TWO: MERITS 

I. ACTS OF ITS STATE ORGANS AND ENTITIES CONSTITUTE 

INTERNATIONAL WRONGFUL ACTS ATTRIBUTABLE TO RESPONDENT 

 

107. The ILC prepared the DARS, which have been widely understood as a binding 

source of obligations for States, as a reflection of international customary law on that 

matter..
80

 

108. These codified Articles, are drawn upon by ICSID and non-ICSID tribunals in 

determining the basis for attributing responsibility to States for international wrongful 

acts.
81

 Under DARS, any conduct which entailed either an act or an omission 

attributable to a State and representing a breach of an international obligation should be 

enough as to constitute an international wrongful act. HOBÉR states this codification 

“accurately reflect(s) customary international law on state responsibility”.
82

 

109. One of these non-ICSID cases was the German Settlers case, in which it was 

concluded ―States can act only by and through their agents and representatives‖
83

. 

110. The Sylvanian congress, its executive, and NPCS, performed their actions as an 

organ of the congress and a state entity, substantially affecting Claimant‟s investment
84

 . 

A. Acts of the Sylvanian congress and executive are attributable to Respondent 

111. Article 4 of the DARS, states that: 

―The conduct of any State organ shall be considered an act of that State 

under international law, whether the organ exercises legislative, executive, 

judicial or any other functions, whatever position it holds in the 

organization of the State, and whatever its character as an organ of the 

central Government or of a territorial unit of the State‖. 

112. The commentary to the same article sheds even more light when mentioning 

both “the replies by Governments to the Preparatory Committee for the 1930 Hague 
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Conference…[and] the Third Committee of the Conference” concluded the unity of the 

state, implies “acts or omissions of all its organs should be regarded as acts or 

omissions of the state”
85

.  

113. The ICJ, stated that it is a rule of customary character that “the conduct of any 

organ of a State must be regarded as an act of that State”
86

, which means that 

Respondent, through its executive, its congress and state entities, is to be held liable and 

responsible, for their actions. 

114. CRAWFORD arrives to the conclusion, acts of the State organs of any country 

must be thought of as acts of the State itself, due to the principle of unity87.  

115. The principle of unity considers for a State being treated as a single legal person 

as recognized in international law.
88

 Umpire Liber, in the Moses Case, a decision from 

the Mexico-US Mixed Claims Commission, ruled in a similar way.
89

 

116. Only months after authorizing the participation of foreign investors for the 

further investments on the Medanos Fields
90

, the Congress of Sylvania, amended the 

OPA and the FOI
91

. 

117. Respondent issued the tender for the latter investment
92

, announced its intention 

to award the Subsidiary the license
93

, but most important signed the BIT. All of these 

actions by its own agents led him to the latter taking over of the Medanos‟ Fields 

premises
94

. 

                                                 
85

 ILC Drafts Commentary to Article 4. 

86
 Difference Relating to Immunity from Legal Process ¶62. 

87
 CRAWFORD, p.95. . 

88
 CRAWFORD, p.83. 

89
 CRAWFORD, p.94. 

90
 Problem, ¶2. 

91
 Problem, ¶¶10-14. 

92
 Problem. ¶3. 

93
 Problem. ¶4. 

94
 Problem. ¶23; Clarifications ##2,10,32. 



22 

 

 

B. Acts of NPCS are attributable to Respondent  

118. NPCS was created through an unlawful amendment
95

 with the intention of 

taking over and gaining control of the oil wells Claimant managed. 

119. Article 5 of the DARS state that: 

―The conduct of a person or entity (…) empowered by the law of that State 

to exercise elements of the governmental authority shall be considered an 

act of the State under international law(…)‖ 

120. This article refers to entities, as a ―body exercising public authority‖
96

, 

empowered – in this case – by Respondent. 

121. After the Congress of Sylvania amended the Hydrocarbon Law, it created and 

incorporated NPCS, “a company fully owned by the government of Sylvania‖.
 97

 

122. Even though, State entities‟ actions are not attributable to the states as a general 

principle
98

, they are a part of,-in the present case- Respondent, whom through NPCS 

materially breached its obligations under both the BIT and the MLA, towards Claimant. 

123. Only a few months later after its creation, Respondents operating teams, took 

over the premises located in the Medanos‟ Fields and transferred to NPCS, Claimant‟s 

controlled oil wells. 
99

 

124. One can also establish the attribution of NPCS acts to the State, by the degree of 

control Respondent had over the company. 

125. Article 8 of the DARS supports that: 

―The conduct of a person or a group of persons shall be considered an act 

of a State under international law if the person or group of persons is in fact 

acting on the instructions of, or under the direction or control of that State 

in carrying out the conduct‖. 

 

126. Respondent not only created the state company, but fully owns and controls 

NPCS
100

, appointing all of the Board of Directors.
101

 This means Respondent is to be 
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attributed all of NPCS actions when its employees are performing their regular 

activities. 

127. In the Nicaragua case, the ICJ found that in order to attribute the conduct of the 

contras to the United States, they should not only be responsible for the “planning, 

direction and support‖ of the contras‟ acts, but an “effective control‖ on them should 

be verified.
102

 

128. Therefore, the take-over of the wells is the culmination of a series of acts by 

agents directly controlled and led by Sylvania, that hold Responsible liable for breaches 

of international law. 

 

II. RESPONDENT HAS EXPROPIATED CLAIMANT'S INVESTMENT  

129. In early 2007, Claimant decided to invest in the Medanos‟ Field region, drawn 

by actions and statements of multiple actors of Respondent. The project involved 

mainly, oil exploration permits off the coast of Sylvania.
103

 

130. Claimant‟s aim was to develop an oil exploration project, and was persuaded by 

Respondent‟ actions
104

. 

131. However, shortly after 18 months operating in the oil wells, Respondent 

orchestrated a master plan that ended up with the taking over of Claimant‟s investment 

in hands of government agents.
105

 

A. Claimant was prevented from exploiting the wells and deprived of related revenues 

132. The BIT is the most significant instrument exposing the will of the parties, 

which contracted 

―Desiring to establish favorable conditions for improved economic co-

operation between the two countries, including investment by nationals of 

one Contracting Party in the territory of the other Contracting Party‖
106
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133. Article 4.1 of the BIT points out that: 

 ―The Investments to which this Agreement relates shall not be subject to 

any measure which might limit permanently or temporarily the Investor‘s 

ownership, possession, control or enjoyment (emphasis added) , save where 

specifically provided by law and by judgments or orders issued by any 

courts, administrative bodies, or tribunals having jurisdiction.‖ 

134. PAULSSON AND DOUGLAS state in order to determine whether an expropriation 

occurred, one should analyze ―the nature or magnitude of the interference to the 

investor‘s property interests(…)caused by measures attributable to the Host State…‖ 

and on the other hand ―whether this taking or interference rises to the level of an 

expropriation by reference to the relevant treaty standard‖.
107

 

135. The UNCTAD refers to the definition of an expropriation as any measure which 

has similar effects to an expropriation, including, the “loss of management, use or 

control (…), of assets(…)”.
108

 

136. CHRISTIE states that “even though a State may not purport to interfere with 

rights to property, it may, by its actions, render those rights so useless that it will be 

deemed to have expropriated them‖
109

. 

137. Claimant made sure all the legal requirements imposed by Respondent in order 

to participate in the bidding process were met.
110

 

138. Notwithstanding the fact that clause 18 of the license agreement stated that “The 

Republic of Sylvania undertakes to take all the necessary measures to ensure that the 

Subsidiary enjoys all the rights conferred upon it by this Agreement”, Respondent took 

advantage of an unfortunate and unlikely explosion –which origin is yet to be 

determined
111

 -, to deprive Claimant of its investment.
112
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139. Despite the fact that Respondent suspended Claimant‟s license to explore the 

region of the Medano‟s Fields
113

, it simultaneously took over the premises in which FP 

developed the exploration project.
114

 

140. Given this situation, it is nothing but manifest that since November 29th, 

Claimant was under no circumstance to possess, control, or enjoy complete and 

permanently, its investment. 

141. The Harvard Draft Convention, claims “unreasonable interference with the use, 

enjoyment or disposal of property as to justify an interference that the owner thereof 

will not be able to use, enjoy or dispose of the property within a reasonable period of 

time after the inception of such interference” is to be considered an expropriation.  

142. Respondent aimed to deprive Claimant of control and enjoyment over the MLA. 

Several tribunals manifested the existence of an expropriation is not tied to the State 

taking over the property of an investment; on the other hand they could affected it in 

such way causing a similar damage.
115

 

143. In the very recent Impregilo decision, the tribunal was to decide whether an 

expropriation should be considered as such, if the termination a water supply contract 

was the culmination of a series of steps aim to deprive the claimant of its investment.
116

  

144. The tribunal in CME, when dealing with a Joint Venture investment, concluded 

that: 

―Expropriation of [the] investment is found a consequence of the [host 

country‘s] actions and inactions as there is no immediate prospect at hand 

that the [joint venture] will be reinstated in a position to enjoy an exclusive 

use of the license…‖
117

 

145. Another tribunal, in the Marvin Roy case, came to the conclusion that in order 

for an expropriation to exist, Claimant should be deprived of control of his company, 

and the interference by Respondent should affect its operations.
118
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146. In addition to the outrageous fact that Sylvania employed every single resource 

on his behalf to expropriate Claimant‟s interest, NPCS actors disregarded the fact that 

“long before the government officially transferred management of the wells to NPCS on 

29th November 2010” the leaks in the oil wells were already sealed
119

, making the 

taking over, absurd, unlawful and groundless.  

B. Respondent seized the Subsidiary facilities and expelled Claimant‘s personnel  

147. On November 29
th

, Respondent gave orders to its task force to seize FP 

facilities, take over the formerly leaking oil wells, and expel Claimant‟s personnel.
120

 

148. As has been explained before, there is no need for a State to obtain property of 

Claimant‟s investment, but to deprive him in such manner that the exercise of control 

over it is severely affected. (see Part II,II.A)  

149. Respondent took over oil wells which had already stopped leaking, and in which 

Claimant was performing acts related to its safety obligations according to the MLA.
121

 

150. Even though Claimant was allegedly protected from any kind of 

expropriation
122

, Respondent‟s actions purportedly divested him from his investment. 

151. The tribunal in Tippets stated that: 

―[T]he owner has been deprived of fundamental rights of ownership and it 

appears that this deprivation is not merely ephemeral‖123 

152. Respondent‟s actions altered Claimant‟s control and enjoyment over the MLA 

oil wells and constitute expropriatory actions.
124

 

153. The tribunal in Metalclad, in which a decree had been promulgated on the 

operation of a hazardous waste landfill, stated that: 

―expropriation under NAFTA includes not only open, deliberate and 

acknowledged takings of property (…) but also covert or incidental 

interference with the use of property which has the effect of depriving the 

owner (emphasis added), in whole or in significant part, of the use of 
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reasonably-to-be expected economic benefit of property even if not 

necessarily to the obvious benefit of the host State‖
125

 

154. Even considering the fact that the people responsible for the leakage has not 

been found
126

, Respondent operated through groundless allegations of the media
127

, and 

proceeded to take over the wells.
128

 

155. In Compañía del Desarrollo de Santa Elena, the tribunal reinforced the idea, 

property can be expropriated when State actions affect claimant‟s possession, or control 

over its investment.
129

 

156. Moreover, it referred to a specific situation when an environmental situation 

took place, and the impact of expropriatory measures: 

―Expropriatory environmental measures—no matter how laudable and 

beneficial to society as a whole—are, in this respect, similar to any other 

expropriatory measures that a state may take in order to implement its 

policies: where property is expropriated, even for environmental purposes, 

whether domestic or international, the state‘s obligation to pay 

compensation remains.‖130 

C. Respondent deprived Claimant from receiving prompt and adequate compensation 

157. Even in the case this Tribunal was to found Respondent lawfully expropriated 

Claimant‟s investment, Sylvania failed to comply with its obligation to provide with 

prompt and adequate compensation, according to Article 4 (3) of the BIT. 

158. However, Respondent‟s measures, amounting to an expropriation remain harm 

to Claimant, and haven‟t been repaired. 

159. The decision on the Chorzów affair set the bar on how reparation should be 

granted. The ruling of the PCIJ found that: 

―[R]eparation must, as far as possible, wipe out all the consequences of the 

illegal act and re-establish the situation which would, in all probability, 

have existed if that act had not been committed.‖
131
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160. However, not only Claimant was not offered compensation for its losses, but 

was forced to pay SD 300.000.000,
132

 for the alleged breach of the MLA and the OPA, 

unlawfully amended and by Respondent. 

161. Other tribunals, like the one in CMS, concluded that: 

―Restitution is the standard used to re-establish the situation which existed 

before the wrongful act was committed, provided this is not materially 

impossible and does not result in a burden out of proportion as compared to 

compensation.‖
133

 

162. Respondent‟s damages to Claimant investment, based on rumors and the take-

over of wells already sealed,
134

 remain unpaid. Therefore Respondent should award 

Claimant full and effective compensation and restore its control of the wells as 

mandated by the BIT.
135

 

III. RESPONDENT VIOLATED ITS OBLIGATION TO GRANT FAIR AND 

EQUITABLE TREATMENT  

A. Customary law does not limit the autonomous legal content of FET 

163. Article 2.2 of the BIT contains the host‟s State obligation to ensure investors, “at 

all times…treatment in accordance with customary international law, including fair and 

equitable treatment”. 

164. The evolution of FET has been studied through multiple scholars‟ writings and 

tribunal awards. Moreover, it has been understood to encompass not only the 

international minimum standard of treatment, but a whole new and independent 

criterion that should prescribe how Claimant‟s investment ought to be protected.
136
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A.1 Respondent violated the wider interpretation of the standard contained in the BIT 

165. Even though there is no actual definition of FET
137

, MANN understands the 

width of FET, and how a tribunal should interpret it, on the purpose of its nature, as:  

―(…)a conduct which goes far beyond the minimum standard and afford 

protection to a greater extent‖, [a] tribunal would not be concerned with a 

minimum, maximum or average standard. It will have to decide whether 

[…] the conduct in issue is fair and equitable or unfair and inequitable.‖
138

 

166. The parties intention was to award, through the BIT, the higher level of 

protection available to foreign investors. This can be understood through the obligation 

that lies in the instrument: 

―The Contracting Parties shall at all times ensure treatment in accordance 

with customary international law, including fair and equitable treatment 

(…) of the Investments of Investors of the other Contracting Party‖
139

 

167. It is not to be understood as a mere coincidence, such provision is located 

specifically and deliberately as one of the pillar stones of the treaty itself.
140

 

168. The VCLT mandates for a good faith interpretation, while giving primacy to the 

real intention of the parties.
141

 It would be unwise to assume that the parties to the treaty 

could have imagine violations to their legitimate expectations, the transparency on the 

treatment to their investments, and the consistency of the legal framework in which they 

were drafted, not to be conceived as material breaches of the standard. 

169. Claimant‟s fair and legitimate expectations were considerably violated by acts of 

Respondent.
142

 This Tribunal must not ignore the fact, treatment to investors should be 

“free from bias, fraud or injustice; equitable, legitimate […]‖; and, by the same token, 

equitable treatment is that which ―is characterized by equity or fairness, […] fair, just , 

reasonable.” 
143

 

                                                 
137

 MUCHLINSKI FET, p. 625. 

138
 MANN, p. 244. 

139
 BIT Article 2.2. 

140
 DOLZER FET, p. 2. 

141
 VCLT, Articles 26,31. 

142
 Problem, ¶¶9-15,19-20,23; Clarifications, ##2,8,32,56,81. 

143
 VASCIANNE, pp. 99-164. 



30 

 

170. Tribunals like MTD
144

, and Tecmed
145

, acknowledged the importance of 

interpreting the concept of FET in combination with the BIT signed by the parties, as 

the primary instrument and text reflecting their true intentions. 

B. Respondent failed to maintain a stable and predictable legal framework for 

Claimant‘s investments. 

171. One of the elements that are acknowledged to be part the FET standard is the 

stability and predictability of a certain state‟s legal framework, an investor can rely 

on.
146

 

172. FP was given the opportunity to invest in Sylvania, only to be deprived of the 

possibility of enjoying its revenues after Respondent took over its investment.
147

 

173.  The Subsidiary entered into the MLA signed with the host state of the 

investment as a counterpart
148

; an agreement which established Respondent‟s obligation 

“(…)to take all the necessary measures to ensure that the Subsidiary enjoys all the 

rights conferred upon it by this Agreement(…)‖.
149

  

174. Moreover, the ECT, to which Freedonia, and Respondent are members to
150

, 

mandates that: 

―States will encourage and create stable, equitable, favorable and 

transparent conditions for foreign investors‖. 

175. If this legal framework - both the ECT, and the BT are trying to guarantee - is 

violated, the FET will be violated as well. 

176. The tribunal in Mondev understood that violation of the FET standard should be 

analyzed in light of the circumstances, when stated: 

―(a) judgment of what is fair and equitable cannot be reached in the 

abstract; it must depend on the facts of the particular case.‖
151

 

                                                 
144

 MTD, ¶110-112. 

145
 Tecmed, ¶155-156. 

146
 SCHILL. p. 11; Occidental, ¶185 

147
 Problem, ¶¶2-4, 23; Clarifications, ##32,49,56. 

148
 Problem, ¶4. 

149
 Problem, ¶6. 

150
 Clarification, #41. 

151
 Mondev, ¶118. 



31 

 

177. SCHREUER
152

 elaborates on the matter and incorporates as well, the vision of the 

tribunal in Waste Management which decided in a similar manner: 

―(…) the standard is to some extent a flexible one which must be adapted to 

the circumstances of each case.‖
153

 

178. Only a few months after Claimant started developing the Medanos Project, 

Respondent unlawfully, and disregarding several clauses of the contract signed by itself, 

transformed its content and obligations.
154

 

179. This conduct has been reported to be a violation of the standard by tribunals in 

cases such as Metalclad
155

, or Tecmed
 156

 

180. The tribunal in CMS said that: 

―there can be no doubt […] that a stable legal and business environment is 

an essential element of fair and equitable treatment.‖
157

 

181. Certain tribunals rendered the idea that no state could ever guarantee an investor, 

its legal framework and regulations to remain the same over the duration of its 

investment
158

. Although, this was not the case, as Sylvania did not only fail to maintain 

a stable legislative conduct any reasonable potential investor could have foreseen, but 

contrariwise, multiple bodies of Respondent acted together to gain access to Claimant 

wells disrupting the legal basis on which Claimant invested.
159

 

182. The legal framework on which the Claimant built its legitimate expectations and 

therefore decided to invest - nowhere but in Sylvania - was now purportedly altered. 

Respondent made sure through all of its acts, the assurances once offered to Claimant, 
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were now part of a dishonest scheme in order to become the owner of Claimant‟s 

property. 

C. Respondent violated Claimant‘s legitimate expectations by amending and breaching 

its own legislation 

183. The threshold for what is to be considered a violation of FET has been source for 

a debate since the Neer case. This tribunal dealt with the treatment granted by the 

Mexican authorities to Pauline Neer over the death of her husband. The tribunal 

considered that: 

―the treatment of an alien, in order to constitute an international 

delinquency, should amount to an outrage, to bad faith, to willful neglect of 

duty (…) so far short of international standards that every reasonable and 

impartial man would readily recognize its insufficiency(…)‖
160

 

184. Since then, some other tribunals understood other situations as violations of the 

standard. The tribunal in E.L.S.I stated that a State could violate the FET by carrying on 

a conduct which represents “an act which shocks, or at least surprises, a sense of 

judicial property‖
161

, or the Pope & Talbot case, in which a NAFTA tribunal lowered 

even more that threshold set in Neer arguing the conduct of the State  and speaking of a 

violation to “a minimum standard of law‖.
162

 

185. The Sylvanian congress amended the OPA, and by doing so, modified 

retroactively, the terms on the liability and damage limitations of the parts involved in 

the contract.
163

 

186. There is indeed an evident disruption in the balance of power between Sylvania 

and the Claimant, in which the country host of the investment took full advantage of the 

power invested in its organs and entities to harm the Claimant, it agreed to protect.  

187. SCHREUER points out, that “a reversal of assurances by the host State which 

have led to legitimate expectations will violate the principle of fair and equitable 

treatment.‖
164
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188. SCHILL reinforces this concept as explains that “the protection of confidence 

against administrative and legislative conduct‖ is a key element in the 

conceptualization of the standard.
165

 

189. The actions of the Congress of Sylvania, attributable to Respondent according to 

Part Two I, had the same effect found to be detrimental to the investor in International 

Thunderbird Gaming Corporation.  The tribunal  recognized that: 

 ―a Contracting Party‘s conducts creates reasonable and justifiable 

expectations on the part of an investor (or investment) to act in reliance on 

said conduct, such that a failure by the NAFTA Party to honour those 

expectations could cause the investor (or investment) to suffer damages.‖
166

 

190. Even though the MLA contained no references to the matter
167

, the extent of the 

FET standard in the BIT
168

, overcomes any obstacle that Respondent may try to impose 

over Claimant. 

191. The tribunal in Mondev, was consistent with the importance and primacy of the 

obligations arising out of the international binding instruments. It established that even 

in the case local legislation did not provide remedies to foreign investors; international 

commitments were to be binding alternatives with primacy over those lacunes.
169

 

192. Respondent violated these obligations leaking a confidential report to the 

media
170

. Respondent may contend he was not behind these acts, however it was a panel 

of experts of their own Ministry of Energy who put  the report together, and classified it 

as confidential under its own regulations, only to be made internally available on a 

“need to know‖ basis.
171

 

193. That report, was merely a sum of conjectures made by Respondent itself. 

Conjectures that turned into a hassle by several months later until they reached the 

boiling point Respondent used in its favor to take over Claimant´s investment
172

. 
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194. Claimant did not, by any means, expect Respondent´s legislative framework to 

remain unaltered. However, it did expect to be treated fair and equitably, contrary to 

what Respondent did.  

IV.RESPONDENT FAILED TO GRANT CLAIMAT WITH FULL 

PROTECTION AND SECURITY. 

197. Article 2.2 of BIT provides that Sylvania shall ensure “full protection and 

security” to the investment of investor, therefore to FP. As it was said before at Part II. I 

these obligations extend to states organs, so any action would be attributable to 

Sylvania.  

198. This representation sustains and will prove that, Respondent failed to protect 

Claimant from physical and legal harm. 

A. Respondent Failed to Provide FP Investment with Full and Protection of Its 

Physical, and Legal Security  

199. The concept of FPS encompasses not only protection against physical harms but 

also refers to legal protection.
173

  

200. FPS gives the guarantee to foreign investor that their investment wont suffered 

physical harm in the territory of the host state and must take appropriated actions to 

guarantee that protection
174

.
 

This duty applies to action by state organs as well as private 

acts
175

.
 

In Wena Hotels, the tribunal found Egypt liable when employees of a state entity 

had seized a hotel and police authorities failed to intervene to protect the investor
176

. 

201. The CME tribunal found a breach of the full protection and security by the 

actions taken by Czechoslovakia due to the undermining of the claimant`s contractual 

rights and reached the conclusion that: 
177

 

―The host State is obligated to ensure that neither by amendment of its laws 

nor by actions of its administrative bodies is the agreed and approved 
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security and protection of the foreign investor‘s investment withdrawn or 

devalued‖
178

 

202. In Azurix Award the tribunal also held that the concept of FPS goes beyond 

physical security, but this tribunal goes further because it was persuaded of the 

interrelationship of FET and the obligation to grant FPS to investor investments. In this 

case, the tribunal finding was that as there was a breach of FET there was also a breach 

of FPS.
179

 

203. Whether by the interrelationship of FET and FPS or interpreting the obligation 

to ensure full protection and security as a separate and autonomous standard, this 

Tribunal should find that the mentioned obligation was no observed by Respondent. 

A.3 Acts of Respondent evidence its failure to provide Claimant physical and legal 

security.  

204. Respondent breached its FPS obligation-by-removing-Claimant‟s-personnel off 

its property-by personnel from the government
180

, breaching the physical security of 

Claimant‟s investment and personnel. Respondent further abridged Claimant‟s right-to-

legal-security by-taking-its-property-without a thorough fact-finding, neither the 

required. 

205. All the actions this representation alleged as a violation of the FET, are also in 

breach of the FPS obligation assume under Article 2.2 of the BIT. 

206. Clearly by expelling investor staff by force and against its will, Respondent have 

breach the physical FPS obligation, and by the OPA. On the other hand, by maliciously 

and unilaterally changing the legal framework, Respondent failed to ensure the agreed 

legal protection to the investment of FP.  

 

V. RESPONDENT IS NOT ENTITLED TO RELY ON ARTICLE 9 OF THE BIT 

207. Article 9 of BIT states that the Parties are not precluded from taking measures to 

deal with it own public order or the protection of their essential security interests. 
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208. It is a NPM provision agreed by the parties to broaden their power in certain 

narrow circumstances, but in any way, it can by deviated of what they had agreed upon 

arbitrarily. Only in extremely necessary occasions and fulfilling certain requirements 

these provisions can be apply. 

209. Respondent‟s actions towards FP and the Subsidiary were not permitted by 

Article 9 of the BIT (A). Respondent`s is not entitled to use “self-judging” to assess if 

the requirement of the necessity to deal Essential Interest are met, this determination 

must lay on the Tribunal, and should find that the requisite necessity for the invocation 

of Article 9 does not exist (B). Even if Respondent were permitted to self-judge, its 

failure to act in good faith in exercising its self-judgment should lead the Tribunal to 

find that its use of Article 9 is invalid (C). Respondent must prove that the measures 

taken were necessary to deal with the eventual Emergency (D) and finally, even if the 

Tribunal decides that Article 9 has been properly invoked does not free Respondent of 

the obligation to provide compensation for its actions (E). 

A. The measures taken were not permitted by Article 9 of BIT 

210. Even though the concept of essential security interest in IIAs has expanded to 

other areas such as economic crisis
181

, it cannot be assume that it also expanded to all 

areas such as environmental matters.  Environmental issues are not under the scope of 

essential interest of the Article 9 of the BIT. It was not the intention of the parties to 

include environmental issues in the area of essential interest, if so, they would have 

expressly agreed, such as Hungary-Russia BIT
182

 or Canada-Uruguay BIT, which 

within its permissible objectives allow measures “necessary to protect human, animal or 

plant life or health”
183

 

211. Article 9 of BIT reads “essential security interests”. The word essential makes 

this concept narrower from other BITS that say just “national security”, so it is obvious 

that the parties, by choosing one of these options intended to make a distinction.
184
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212. There is another requirement that Respondent would need to prove. That the 

“nexus requirement” is met, this means that the measures taken by Sylvania, must be 

sufficiently related to the permissible objective describe above. BIT requires that the 

measures must be necessary for the attainment of one of the permissible objectives.
185

 

213. In the event the Tribunal do consider that essential interest includes 

environmental issues, even if the parties, did not expressly agree so, should find that the 

actions taken were not taken in good faith and do not were necessary.  

B. Respondent cannot self-judge the necessity. 

214. Article 9 does not allow any party to unilaterally determine if the conditions 

referred to in the NPM provision has been met. As there is no explicit statement 

indicating the intention of the parties to consider article 9 as self-judging it cannot be 

consider so. On the other hand, to assume a BIT provision to be self-judging would be 

contrary to the main object of a BIT. 

215. If the will of the parties would have been to consider article 9 as self-judging, 

they would have expressly agreed that. US-Russia BIT contains a separate explicit 

explanation that is essential security clause is meant to de self-judging.
186

 This is not the 

case of BIT. What makes US-Russia BIT NPM clause to be explicit self-judging is not 

the words “it considers necessary” but the Protocol with reads:  

―[w]ith respect to Article X, paragraph 1, the Parties confirm their mutual 

understanding that whether a measure is undertaken by a Party to protect 

its essential security interests is self-judging‖
187

 

216. By comparing the rest of the BIT with Article 9 arise the need the Treaty must 

contain an explicit declaration to confirm that a provision is self-judging. Article 11 said 

nothing on if the NPM lies outside the settlement provision, and Article 9 can be settled 

unilaterally by one Party. Since the moment an arbitral forum is selected, the 

competence-competence principle, bared a state excluding the tribunal from the judicial 

review of the BIT‟s provisions.  
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217. As it has said before, it cannot be uphold a self-judging article 9, instead it must 

be interpreted in the light of article 31 of the VCLT
188

. If one party is entitled to ignore 

its obligations whenever it wants would deprive the basic meaning of the BIT. It is well 

known that the main intention of BITs is to protect investors, mainly, in hardship 

situations, where investor`s and State`s interest are opposite. As VANDEVELDE states: 

―If a BIT-party can excuse itself from BIT obligations at will, then it can be 

argued that the entire treaty is illusory--that the parties in fact have bound 

themselves to nothing more than a meaningless requirement that they go 

through a charade of citing national security. An interpretation that 

essentially vitiates the entire treaty is an untenable one‖.
189

 

218. The Sempra tribunal considers that self-judging NPM clauses, due to its 

exceptional and extraordinary nature, must be expressly drafted to reflect that intention, 

because there can be well presumption that they do not have such meaning in view of 

their nature.
190

 Also this tribunal concluded that to consider US-Argentina BIT NPM 

clause to be self-judging the treaty would be deprive of any substantive meaning
191

. 

C. The Arbitral Tribunal must always analyze the good faith and the 

proportionality of the measures.  

219. In case the Tribunal finds the article 9 is self-judging, it must be invoked in good 

faith. Respondent could not succeed to prove that the retroactive application of a law
192

, 

that only affects claimant, was a bona fide action to deal with a leaking oil well. In 

addition, measures that only affect the claimant are clearly discriminatory and therefore 

good faith is not present. 

220. As stated by BURKE-WHITE, the good faith standard encompass two basic 

elements: “whether the state has engaged in honest and fair dealing and, second whether 

there is a rational basis for the assertion of the NPM provision”.
193

 The Tribunal must 

find that Sylvania act honestly and to the best of its ability in deciding to invoke article 

9 of BIT. If there is any evidence that the state uses this exemption as a pretext for 
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economic motives, or if the connection between the measures and the permissible 

objectives are clearly spurious, the Tribunal should determine that Article 9 was not 

invoked in good faith.
194

 

221. This Tribunal must also answer the question if a reasonable person in State`s 

position could have concluded that there was a threat to national security sufficient to 

justify the measures taken,
195

 and that those measures were useful to address that threat, 

if not no connection between the actions and the threat is observed. 

222. In this context is relevant the separate opinion of Pedro Nikken in Suez, in which 

he sustain that the tribunal should determine whether the actions taken by Argentina 

“[w]here such that any reasonably good government of a well-organized modern State 

could have adopted” in an alike situation, or whether on the reasonable, contrary, those 

measures were unreasonable, disproportionate, discriminatory, or in any way 

arbitrary.
196

 

223. The Total tribunal found that Argentina`s actions were not discriminatory as 

they were applied to the whole population, the pesification was a measure of general 

application to all sectors
197

. Sylvania`s actions affected only FP and the Subsidiary. 

LG&E Tribunal also embraced as a standard that good faith would prevail if an essential 

security clause were found to de self-judging.
198

 

224. Sempra tribunal also considered that there have been no discriminatory actions 

on behalf Argentina, because the measures were applied to whole sector of the 

economy.
199

 

225. A state taking measure that only affect and damage one company and clearly 

disproportionate with what the real intention should be, to solve a Problem with 

measures that they knew they would not do so, is bad faith act. Sylvania could not 

demonstrate a good government of a well-organized state by passing a retroactive law 
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on December 2010 with effective effect as of 1 June 2009, knowing that the explosion 

had occurred on 16 June 2009, and even breaching the MLA.
200

 

E. Respondent failed to prove that the measures taken were necessary to deal with the 

necessity 

226. It is reasonable that the measures taken were consistent with the possible 

necessity or “essential interests” the State may undergo. Even if the Tribunal consider, 

that respondent may sole-judge, it must be prove that the measures this representation 

alleged, to be proportionally necessary. The fact to considered Article 9 as self-judging, 

do not enables Sylvania to take any kind of action on the ground of a necessity, in order 

to prejudice Claimants investment. 

227. As it was said before, NMP are not about State excusing itself from BIT 

obligations at will, so for a State to  be allowed to deviated from what the parties had 

agreed some conditions must been met.   

228. The same interpretation was applied by the ICJ in Nicaragua and noted that to 

satisfy the “necessary for” the measures taken must not merely be such as tend to 

protect the essential security interest of the party taking them, but must be „necessary‟ 

for that purpose.
201

 By this reasoning the Court found that the mining of Nicaraguan 

ports do not justified as necessary to protect the essential security interest of the United 

States.
202

 

229. Even though Article 9 reads “it considers”, if those actions are manifestly 

arbitrary and in any way strictly necessary, and has another hidden purpose instead of 

solve a Problem, the good faith exam could never be pass. 

230. One of these conditions is a grave situation that merits the breach of an 

international obligation, and logically that the respond to it must be in accordance to it. 

How can Sylvania justified the takeover of Subsidiary well, the suspension of the 

license in November 2010, and a retroactive amended that expand the concept of 

damages just to prejudice Subsidiary, to clean the waters or to stop a leaking oil well in 

2009? Here no proportionality between the necessity and the respond is shown, so it‟s 
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clear that invoking Article 9, won‟t be in good faith, and would be just an absurd excuse 

to pretend loosen from an international wrongful act. 

F. If Article 9 can be successfully invoked, Respondent should still be required to pay 

compensation. 

231. It is undisputed that Article 9 states that a Party may take measures in order to 

respond to an essential security concern. However, it says nothing about any exemption 

of a State to provide due compensation for injury resulting from such measures. In any 

way, the non-payment of compensation can be part of one of those measures in order to 

respond to a security threat. As pointed out by Professor Alvarez in his expert opinion 

in Sempra, such a provision is a “measures not precluded” clause, not a “denial of 

benefits” clause.
203

  

V. RESPONDENT CAN NOT ALLEGE STATE OF NECESSITY DEFENCE  

232. While the state of necessity in customary international law removes State 

responsibility after the actual violation of a certain legal obligation, and fulfilling the 

necessary requirements, a NPM prevents a treaty violation in the first place. For this 

exception of liability to prosper, certain requirements must been met, and this 

representations will demonstrated and should lead the tribunal to find that those 

conditions are not fulfilled. 

233. Article 25 of the ILC DARS, requires for a state to preclude a wrongful act, that:  

―(…) (a) is the only way for the State to safeguard an essential interest 

against a grave and imminent peril; and (b) does not seriously impair an 

essential interest of the State or States towards which the obligation exists, 

or of the international community as a whole.  

2. In any case, necessity may not be invoked by a State as a ground for 

precluding wrongfulness if:(a) the international obligation in question 

excludes the possibility of invoking necessity; or  (b) the State has 

contributed to the situation of necessity.‖2 

 

234. As the ICJ has held in Gabčíkovo-Nagymaros case those strictly conditions that 

only enable a state to invoke the necessity, must be cumulatively satisfied and also 
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considers that the Sate is not the sole judge of the fulfillment those conditions.
204

 This 

means that is not enough to preclude wrongfulness that only one or a few requirement 

are met, they must all be present. 

235. It is also important to mention, that as a positive defense, it is for the party that 

raises necessity as a justification, to prove that all the conditions required under Article 

25 DARS are met.
205

 Naturally, respondent need to prove also, that there was no 

collaboration of the State entered in the emergency situation. The commentaries to the 

DARS sustain that: 

“These special features mean that necessity will only 

rarely be available to excuse non-performance of an 

obligation and that it is subject to strict limitations to 

safeguard against possible abuse.‖
206

 

 

236. So the Tribunal must analyze, if in the present case, all the conditions set forth in 

Article 25 of the ILC DARS are met. Respondent would be precluded for international 

responsibility for its international wrongful acts, only if the Tribunal finds that, those 

measures have been taken by an “essential interest” of the State, that interest must have 

been threatened by a “grave and imminent peril”; the actions taken must have been the 

“only way” to safeguard that interest; the actions should not have “seriously impaired 

essential interest” of a State towards is international obligated; and finally the State 

invoking the necessity must not have “contributed to the occurrence of the necessity”.  

A. The requirements of Article 25 of ILC Articles on Responsibility of States for 

Internationally Wrongful Acts are not fulfilled. 

A.1 Essential interest 

237. Based on the analysis of the measures attributable to Sylvania, these are the 

takeover of the wells; suspension of the licenses, among many others, such as, the 

imposition of a whimsical useless fine, the amendment of the OPA, the Tribunal could 

not found which are the “essential interests” that Respondent attempted to safeguard.  
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238. Even though some international tribunal considered that environmental matters 

are states essential interests, it seems that Sylvania do not consider as well. As it show 

from the facts, Sylvania took 18 month since the first leak to take any action, was it 

show from the facts, Sylvania took 18 month since the first leak to take any action, 

which in fact was not intended to stop the leaking. This representation wonders how a 

factual situation can turn to be an essential interest after 18 months
207

.    

B. Grave and imminent peril.  

239. As mention above, is Respondent how must prove that the actions were taken to 

safeguard a grave and imminent peril. No matter how grave could be the peril, in no 

way it can be considered imminent as require by Article 25 of DARS. In any case the 

peril was at stake for 18 month, so this requisite would also fall. The commentaries this 

Article sustain that “[b]y definition, in cases of necessity the peril will not yet have 

occurred”.
208

 

C. The measures taken were not the only way to safeguard an essential interest  

240. In order to be precluded for its actions, Respondent need to prove, that Sylvania 

did not had have the possibility to respond, to what presumably could be consider as a 

danger to its essential interest, to other means. 

241. If what Sylvania intended to do by the suspension of the license, the 

expropriation of claimant investment and the takeover of the well, in 29 November 

2010, was to stop a oil well from leaking in June 2009 would failed roundly. None of 

these actions were adequate to deal with the situation, even more, when the damaged 

wells were sealed by Subsidiary and NPCS long before the date of the transfer.
209

 This 

means that there was no needing remain at that time. 

242. A similar analysis has done an ICSID tribunal in Total Liability, in which the 

tribunal analyzed “Whether the protracted freezing of the gas distribution tariff as of 

2002 in breach of the BIT was necessary to safeguard Argentina‘s essential interests in 

preserving its people and their security in face of the economic and social emergency of 

2001. Second, the Tribunal must determine whether such freezing, if necessary, was the 
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only way to safeguard such alleged essential interest.”
210

 This determination was 

negative, Argentina failed to prove how that action was necessary and if so the only way 

to do so.  

243. The commentaries to Article 25 of the DARS sustains that if other steps could 

safeguard the interest, even if they are more difficult or costly to the state
211

, these 

alternative means must be invoked. The ICJ stated in Gabcikovo-Nagymaros, that 

Hungary could resorted to other means in order to prevent the danger that it 

apprehended.
212

 

244. Not even these actions were useful in order to comply with the cleanup and 

remedial work
213

, which in any way could be consider as such a necessity that justified 

the breach of an international Treaty. 

D.The State has contributed to the situation of necessity. 

245. There are some acts and omission that prevent Respondent to invoke the 

international State of Necessity Defense. As it was said before, necessity cannot be 

invoke if the State has contributed to it, and now the Tribunal should find that even, if 

there had been established a state of necessity, Sylvania could not rely on Article 25 of 

the DARS due to its omission to act immediately after the leak instead of putting 

pressure to the Subsidiary to observed its obligation towards the cleaning up assume in 

the MLA. 

246. Near a month after the explosion, the Subsidiary had already informed that it 

might take up to six month to completely seal off the leaking well.
214

 Instead of taking 

adequate action and collaborating with Subsidiary to quickly seal the leaking wells, 

Sylvanian Congress took care to extend the concept of damages
215

 unilaterally and 

retroactive to the date on which the accident had already occurred, act that is clearly 

deprive of good faith. 
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247. This lack of immediate actions, not only demonstrate that Sylvania did not 

consider that situation as a grave an imminent peril to its essential interest, but also 

preclude respondent to invoke State of Necessity Defense.   

248. By November 2010, Government complains that “the oil spill in the Gulf of 

Libertad caused catastrophic damage. This has been aggravated by Subsidiary‘ abject 

incompetence and failure to remedy it.‖
216

 Not only this assertion is false, because the 

leaking wells were sealed by Subsidiary long before November 29, but is evident that if 

Government had address the situation from the beginning it, had not reach to what they 

alleged now. So without much effort, it appears that Sylvania omissions have 

contributed to an alleged state of necessity. 

VII. CONCLUSION ON MERITS  

249. Respondent violated, through its representatives‟ acts, international obligations it 

had assumed towards Claimant. Among them, the prohibition of expropriation without 

prompt and adequate compensation, and its obligation to treat Claimant‟ investment 

according it FET and FPS. On the contrary, it devised a strategy through its local courts 

in order, not only to take over Claimant‟ investment but to fine and harm the investor it 

meant to protect. 

 

PART THREE: PRAYER FOR RELIEF 

250. In light of all what has been said, Claimant respectfully requests this Tribunal to 

find that: 

(i) this Tribunal has jurisdiction over this dispute; 

(ii) Respondent breached the Medanos Field Agreement; 

(iii) Respondent has expropriated Claimant´s interest in the Concession contract; 

(iv) Respondent violated its obligations under the BIT regarding FET; 

(v) Respondent violated its obligations under the BIT regarding FPS; and 

(vi) Respondent‟s Essential Security excuse should be disregarded. 
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