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SSuummmmaarryy  ooff  FFaaccttss  

 

1. Freedonia Petroleum LLC (hereinafter Claimant) is an oil company of which the 

Freedonian government owns 60%.  

2. On 1 February 2007, Claimant incorporated Freedonia Petroleum S.A. (FPS), a wholly-

owned subsidiary in Sylvania, to participate in the bidding process for oil exploration 

permits off the coast of Sylvania. 

3. On 28 February 2007, Respondent announced that it intended to award FPS a 5-year non-

exclusive oil exploration and drilling license in respect of blocks off the Medanos Field. 

4. On 26 May 2007, Respondent and FPS entered into the Medanos License Agreement. 

FPS undertook to pay a 12% royalty and to observe safety obligations, inter alia, a 

requirement to take all appropriate measures to prevent discharges of oil on navigable 

water; and, in the event of a discharge, to ensure an immediate and effective removal of 

oil on navigable waters. 

5. On 9 June 2009, a large explosion occurred in the Medanos Field causing several oil 

explorations wells operated by FPS to leak. The origin of the explosion was unknown. 

The damaged wells released 35,000 - 60,000 gallons of oil a day into the Gulf of Libertad 

Sylvania. 

6. On 29 September 2009, the leading Sylvanian newspaper (“La Reforma”) posted the 

following excerpts from a confidential report by Respondent on the oil spill: “The 

Government of Sylvania requested that FPS. remedy the spill as soon as possible. The 

company has indicated that it might take up to six months to completely seal off the 

leaking oil well. 

7. On 10 December 2009, the Sylvanian Congress amended the Oil Pollution Act (the OPA) 

to revise limitations on liability for damages resulting from oil pollution and to establish 

a fund for the payment of compensation for such damages. One of the most important 

amendments was that under new OPA the scope of the term „damages‟ was broadened. 

The amended OPA also set out several new safety obligations. A further amendment to 
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the OPA eliminated the OPA‟s SD75 million cap on liability for spills from offshore 

facilities. This change retrospectively applied to “any claim arising from an event 

occurring before the date of enactment, if the claim is brought within the limitations 

period applicable to the claim.” 

8. On 29 January 2010, the Sylvanian Government sent a written communication 4 of 24 to 

FPS granting it a 60-day period to take all appropriate measures to comply with the 

obligations under the OPA as amended. 

9. On 26 February 2010, Respondent ordered FPS to pay SD 150,000,000 liquidated 

damages for the breach of its safety obligations under the Agreement and the OPA, as 

amended. FPS commenced administrative proceedings before the Sylvanian Ministry of 

Energy to resist the request for payment, but the Ministry of Energy rejected the claim of 

FPS. 

10. On 10 August 2010, Sylvania adopted a new Hydrocarbon Law that introduced several 

changes to the Sylvanian oil industry. The new Law created the National Petroleum 

Company of Sylvania (the “NPCS”), a company fully owned by the Government of 

Sylvania. NPCS was incorporated on 30 August 2010. 

11. The political and social climate in Sylvania had by that stage become fraught. Hundreds 

of businesses in Sylvania were adversely affected by the oil spill, with thousands of 

individuals losing their jobs. Important business activities in Sylvania – such as 

agriculture, seafood, tourism and related industries- were seriously damaged. 

12. On 29 November 2010, management and operating teams sent by Respondent took over 

the premises of the oil wells in order to undertake the necessary remedial works.  

13. On 10 December 2010, the President of Freedonia contacted the President of Sylvania to 

commence diplomatic negotiations intended to address these latest developments. After 

two meetings held on 14 and 17 December 2010, diplomatic negotiations were suspended. 

14. On 23 December 2010, Claimant sent a written communication to Respondent, claiming 

that the transfer of the wells to NPCS was a breach of the Freedonia-Sylvania BIT. The 

written note further explained that Claimant was willing to resort to arbitration if no 

amicable settlement was reached in the term of three months as provided for in the BIT. 
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15. On 23 March 2011, Freedonia Petroleum filed a request for arbitration before the 

International Chamber of Commerce (ICC) against the Republic of Sylvania invoking the 

dispute resolution clause contained in the Freedonia-Sylvania BIT and claiming 

compensation for breach of the BIT, including unfair and inequitable treatment, violation 

of legitimate expectations, and expropriation. 

16. On 10 September 2011, CSE filed with the Arbitral Tribunal a request to be present at the 

hearings, to submit documents and to be heard as a non-disputing party in the ICC 

proceedings between Claimant and Respondent. 

17. On 11 September 2011, the Tribunal invited the parties to submit their comments to 

CSE‟s request in their memorials. 
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SSUUMMMMAARRYY  OOFF  AARRGGUUMMEENNTTSS  

 

ARGUMENTS FOR JURISDICTION  

According to the definition of „Investor‟ under Article Article 1(3)(b) of the Freedonia-

Sylvania BIT and Claimant has ratione personae, and Freedonia Petroleum is not an agent of 

Freedonia deciding ratione personae through the functional test used in Maffezini case. 

Contrary to Respondent‟s argument, this tribunal has jurisdiction because Claimant has not 

triggered the fork-in-the-road clause which can be proved by next three gounds: 

administrative claim in question does not satisfy the triple identity test (i), administrative 

proceedings are not included as a domestic forum that can trigger the fork-in-the-road clause 

(ii), and the Sylvanian Ministry of Energy cannot be considered as a “court of Article 11(3)(b) 

of the Freedonia-Sylvania BIT (iii). Concerning the counterclaim of Respondent, it is 

inadmissible to this tribunal because the relevant articles of the BIT and ICC Rules render the 

counterclaim Respondent inadmissible (i), contractual Claims arising from the Agreement are 

under the Jurisdiction of Sylvanian Courts, and lastly even if counterclaims are admissible 

under the BIT, the Respondent‟s counterclaim do not constitute an indivisible part of 

Claimant‟s claims or interdependent with Claimant‟s claims (iii). 

 

ARGUMENTS FOR MERITS 

In the present matter, there are three major disputable points. First, all the actions and 

statements of the NPCS is attributable to Respondent. Second, Respondent materially 

breached Claimant‟s substantive right under the protection of the Agreement and the BIT 

such as Confidentiality Obligation, expropriation, Fair and Equitable Treatment, Full 

Protection and Security. Third, Respondent‟s actions cannot be justified by any reason. Lastly, 

following the tribunals order to comment on the request of CSE to participate in the 

proceedings as amicus curie, Claimant denies its participation in the legal proceedings.   
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AARRGGUUMMEENNTTSS 

PART ONE: JURISDICTION 

 

I. CLAIMANT HAS RATIONE PERSONAE AND IS NOT AN AGENT OF 

FREEDONIA 

18. To Respondent‟s objection that Claimant is not an “investor” because it is an agent of 

Freedonia and therefore does not have ratione personae in the instant case, Claimant 

submits to the Tribunal that it is indeed an investor under the Freedonia-Sylvania BIT. 

 

A. The Definition of Investor under Article 1(3)(b) of the Freedonia-Sylvania BIT 

19. Article 1(3)(b) of the BIT defines an Investor as:  

“[A]ny legal person established in the Territory of one of the Contracting Party 

in accordance with the respective national legislation such as public 

establishments […] 

provided in all cases that the above defined natural and legal persons do not 

pursue sovereign activities and are not funded by the other Contracting Party.” 

20. Article 1(3) excludes from its definition of investors legal persons that pursue sovereign 

activities. As the ICSID tribunal noted in CSOB v. Slovak Republic, the Tribunal only has 

jurisdiction over disputes between investor and state and not disputes between states; thus 

it can be deducted that the investor cannot be an agent of the government.
1
 As Claimant 

is a consortium between the Freedonian government and Freedonian enterprises with the 

Freedonian government holding 60% of shares,
2
 it prima facie seems to be a public 

establishment under the aforementioned provision. 

                                                

1
 CSOB v. Slovak Republic. paras. 16-7. 

2
 Uncontested Facts, para. 1. 
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B. Deciding ratione personae through the functional test 

21. However, following the CSOB and Maffezini tribunals, in deciding whether Claimant is 

an organ of Freedonia, a functional test is required.
3
 This means that even if Claimant is 

a state enterprise, when its main activities consist of commercial activities, or in other 

words, activities that other private commercial entities can conduct, it is an investor. 

22. However, Respondent contests that besides the above stated functional test, the process 

of “piercing the corporate veil” of Claimant is needed. The process of “piercing the 

corporate veil” is employed in certain instances, inter alia “to prevent the misuse of the 

privileges of legal personality, as in certain cases of fraud or malfeasance, to protect third 

persons such as a creditor or purchaser, or to prevent the evasion of legal requirements or 

of obligations.”
4
 That states are known to evade their obligations and/or responsibilities 

by hiding under the guise of a corporate entity was also pointed out by the ICSID 

Tribunal in the Maffezini case.
5
 

23. Also, Respondent contests to the dominant trend of national oil companies.
6
 Motivated 

by resource nationalism,
7
 the governments of developing countries are on the move to 

wholly or partly own oil companies. But in this case, whether the governments control 

their oil companies is an issue decided by the functional test of the CSOB and Maffezini 

tribunals. For instance, Russia exercises complete control over Gazprom with only 50% 

of its shares,
8
 whereas the wholly state-owned Saudi Aramco enjoys independence from 

the government.
9
  

                                                
3
 CSOB v. Slovak Republic, para. 20; Maffezini v. Spain, para. 80. 

4 
Barcelona Traction case, para. 58. 

5
 Ibid. para. 79. 

6
 In 2008, national oil companies held more than 70% of the world‟s oil and natural gas 

resources (Helman and Scmall). 

7
 See Stevens. 

8
 supra note 6. 

9
 See Al-Naimi. 
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24. In this context, even if the Freedonian government holds 60% of the shares of Claimant, 

Clarifications II indicates that the Freedonian government does not apply pressure to 

Claimant through those shares.
10

 Also, it is difficult to conceive that the ownership and 

management of an investment in a foreign state be governmental in nature.
11

 On the 

intervention of the President of Freedonia to settle the dispute between Claimant and 

Respondent through diplomatic channels,
12

 this fact alone cannot prove that Freedonia 

has control over Claimant. 

25. Therefore Claimant submits that Claimant is an investor under Article 1(3)(b) and as a 

result have standing in the instant case. 

 

II. CLAIMANT HAS NOT TRIGGERED THE FORK-IN-THE-ROAD CLAUSE, 

THEREFORE THE TRIBUNAL HAS JURISDICTION 

26. According to Article 11(3)(b) of the Freedonia-Sylvania BIT, an investor of Freedonia 

can bring an arbitration against Sylvania to this Tribunal provided that the “[i]nvestor has 

not brought the dispute before the courts having jurisdiction within the territory of the 

Contracting Party that is a party to the dispute.” Respondent contests that the 

administrative proceedings commenced by FPS before the Sylvanian Ministry of 

Energy
13

 can be considered as a dispute under Article 11(3)(b) and therefore Claimant 

cannot bring the current case before this Tribunal. Claimant argues that the above fork-in-

the-road clause has not been triggered because i) the current arbitration and the 

administrative claim initiated by FPS differ in identity of parties, cause of action and 

object of the dispute, and ii) Article 11(3)(b) omits administrative proceedings from its 

scope of domestic court. 

 

                                                
10

 Clarifications II, Request 34. 

11
 Nolan at 6. 

12
 Uncontested Facts, para. 24. 

13
 Uncontested Facts, paras. 17-8. 
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A. The fork-in-the-road clause is not triggered because the administrative claim in 

question does not satisfy the triple identity test 

27. In Veteran Petroleum Ltd. V. Russia, Hulley Enterprises Ltd. V. Russia, and Yukos 

Universal Ltd. V. Russia, the tribunal acknowledged that various arbitration tribunals 

have established the so-called “triple identity” test.
14

 This triple identity test can decide 

whether a fork-in-the-road provision has been triggered because the Claimant has already 

initiated proceedings at the Sylvanian courts that are identical to this arbitration in 

identity of parties, cause of action and object of dispute. Claimant submits to the Tribunal 

that this triple identity test is not satisfied for the following reasons. 

28. First, the ratione personae of the two proceedings differ from each other. The entity that 

commenced the administrative proceedings before the Sylvanian Ministry of Energy is 

FPS,
15

 while as the entity that initiated the arbitration proceedings is Freedonia 

Petroleum.
16

 FPS might be a 100 percent owned subsidiary of Freedonia Petroleum, but 

still is a separate legal entity incorporated under the laws of Sylvania. In Azurix v. 

Argentina, a similar situation to the fork-in-the-road issue in the present case arose. The 

entity that initiated the domestic administrative review process was Azurix Buenos Aires 

S.A.(ABA), while as the Claimant of the investment arbitration was Azurix. ABA was, all 

in all, a 100 percent subsidiary (or sub-subsidiary) of Azurix.
17

 On the basis that ABA 

and Azuriz were two separate legal entities, the tribunal decided that since Azuriz was not 

a party to the local proceeding, the fork-in-the-road clause has not been triggered.
18

 

Therefore, along the lines of the finding of the Azurix tribunal, Claimant was not a party 

to the administrative proceedings before Respondent. 

                                                
14

 Veteran v Russia, para. 609. Those various arbitration awards include: Occidental v. 

Ecuador, para. 52; CMS v. Argentina, para. 80; Azurix v. Argentina, para. 89; Enron v. 

Argentina, para. 98. 

15
 Uncontested Facts, para. 17. 

16
 Terms of Reference, a (i) 

17
 Azurix. v. Argentina, para. 21. 
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 Ibid., para. 90. 
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29. Second, the causes of action for the two proceedings differ from each other. The cause of 

action for the administrative proceeding is the resistance of the payment order made by 

Respondent, while as the cause of action for the arbitration pending before this Tribunal 

is the breach of obligations Respondent holds under the Freedonia-Sylvania BIT. 

Therefore, the causes of action for the administrative proceedings and this arbitration 

proceedings are distinctly different. 

30. Third, the objects of dispute for the two proceedings differ from each other. The object of 

dispute for the administrative proceeding is whether FPS complied with its safety 

obligations under the Medanos License Agreement and the Oil Pollution Act of Sylvania. 

On the other hand, the object of dispute for this arbitration is whether Respondent 

complied with its treaty obligations under the Freedonia-Sylvania BIT.  

 

B. Administrative Proceedings are not included as a domestic forum that can trigger the 

fork-in-the-road clause 

31. Article 11(3)(b), the fork-in-the-road clause of the Freedonia-Sylvania BIT, explicitly 

omits administrative tribunals from its text as a domestic forum which can preclude the 

jurisdiction of this Tribunal. Claimant argues that this is an intentional omission made by 

Freedonia and Respondent when these states concluded the BIT. In other treaty articles, 

such as Article 4(1) of the BIT, it can be noticed that the words “court” and 

“administrative bodies” are used separately. Also, the intentionality of the treaty 

negotiators becomes more apparent when the Freedonia-Sylvania BIT is compared with 

other international investment agreements. Many international investment agreements 

explicitly include administrative tribunals alongside domestic courts in their fork-in-the-

road clauses.
19

 Considering the fact that the object of the fork-in-the-road clause is to 

offer an investor a choice of remedies between the host State‟s domestic courts and 

international arbitration,
20

 the domestic forums mentioned in the clauses must be ones 

                                                
19

 Article 26 of the Energy Charter Treaty; Article VII of the US-Argentina BIT; Article 

VI(3)(a) of the Czech-Slovakia-US BIT; NAFTA Article 1121  

20
 Schreuer at 78. 



Team KOO / Memorial for Claimant 

１０ 

that conduct a judicial function.
21

 Administrative tribunals can act as an impartial forum 

where investors can bring a claim that a government measure harms their investment. In 

the light of these facts, to exclude a forum that can more that sufficiently conduct a 

judicial function can only be seen as intentional on the part of the contracting parties of 

the BIT. 

 

C. The Sylvanian Ministry of Energy cannot be considered as a “court” of Article 11(3)(b) 

of the Freedonia-Sylvania BIT 

32. Even if the term “court” can be interpreted to be broad enough to encompass 

administrative tribunals, Claimant submits to this Tribunal that the Sylvanian Ministry of 

Energy is not a court of Article 11(3)(b) of the Freedonia-Sylvania BIT. As the tribunal of 

Azurix v. Argentina has confirmed, the administrative review claim of the regulatory 

authority who supervises the investor‟s investment does not qualify as a judicial 

decision.
22

 This is because the regulatory authority in question was constituted to serve a 

regulatory function. Considering that the Sylvanian Ministry of Energy would be the 

government body responsible for the regulation of energy-related activities, and the 

review that it conducted is not a judicial decision or else it would be the judge and party 

simultaneously,
23

 it does not fall into the category of “court” as stipulated in Article 

11(3)(b) of the BIT.  

 

III. THE COUNTERCLAIM OF RESPONDENT IS INADMISSIBLE TO THIS 

TRIBUNAL 

33. In AMTO v Ukraine,  the tribunal stated that “[t]he jurisdiction of an Arbitral Tribunal 

                                                
21

 In a similar context, in the diplomatic protection doctrine, a local remedy to be exhausted 

is one that is conducted as a “determination according to law, in an impartial manner, of the 

alien‟s rights” (Amerasinghe et. al. at 188). 

22
 supra note 17, para 92. 

23
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over a State party counterclaim under an investment treaty depends upon the terms of the 

dispute resolution provisions of the treaty, the nature of the counterclaim, and the 

relationship of the counterclaims with the claims in the arbitration.”
24

  Along this 

context, it is Claimant‟s argument that Respondent‟s counterclaim is inadmissible to this 

Tribunal because i) both the Freedonia-Sylvania BIT and the ICC Arbitration Rules do 

not allow counterclaims from a state in treaty-based arbitrations, ii) the Medanos License 

Agreement provides that disputes arising from the contract be settled in the Sylvanian 

courts, and iii) Respondent‟s counterclaims does not have a sufficiently close connection 

with Claimant‟s primary claim. 

34. Respondent asserts that the Medanos oil spill was caused because FPS failed to take all 

appropriate measures to prevent oil discharges. Respondent also asserts that the damage 

from the Medanos oil was more extensive than it would have been because FPS did not 

conduct the immediate and effective removal of the oil. FPS does need to keep these two 

safety obligations it holds under the Medanos License Agreement, but it is Claimant‟s 

submission that the counterclaims of Respondent are inadmissible to this Tribunal for the 

following reasons. 

 

A. The relevant articles of the BIT and ICC Rules render the counterclaim Respondent 

inadmissible 

35. Counterclaims are “claims submitted by the party different from the one which requested 

the institution of the proceedings”
25

 that the other party has breached one or more of its 

obligations in regard with the dispute. Claimant submits that Respondent‟s counterclaims 

do not fall within the ambit of disputes as defined by the Freedonia-Sylvania BIT. 

36. Article 11(1) of the Freedonia-Sylvania BIT defines disputes as: 

(a) the interpretation or application of an Investment agreement between a 

Contracting Party and an Investor of the other Contracting Party; (b) the 

                                                
24

 AMTO LLC v Ukraine, para. 118. 

25
 Kryvoi at 4. 



Team KOO / Memorial for Claimant 

１２ 

interpretation or application of any Investment authorization granted by a 

Contracting Party‟s Investment authority to such Investor; or (c) an alleged 

breach of any right conferred or created by this Agreement with respect to an 

Investor or an Investment of an Investor of a Contracting Party. 

37. Respondent contests that Article 11(1)(a) is broad enough to include its counterclaims 

which are based on the Medanos License Agreement it had entered with FPS, but a 

careful scrutiny of Article 11(1)(a), along with Article 11(1)(c), shows that the disputes of 

Article 11(1) were not intended to include counterclaims of Contracting States of the BIT. 

38. For a dispute to fall into the scope of Article 11(1)(a), it has to be a dispute surrounding 

the interpretation or application of the contract. However, Claimant submits to this 

Tribunal that the counterclaims of Respondent is irrelevant to “the interpretation or 

application” of the Medanos License Agreement. Respondent allegedly claims that the 

actions of Claimant and FPS caused devastating harm to the Respondent, and seeks 

damages to this alleged devastating harm. Whether this harm was actually done by 

Claimant and/or FPS and redress for this harm needs to be given to Respondent, is a 

wholly different matter from the “the interpretation or application” of the Medanos 

License Agreement. 

39. Article 11(1)(c) stipulates a dispute can be brought to an arbitration tribunal, if a right 

that an investor holds by virtue of the BIT
26

 has been breached. Claimant clarifies for 

this Tribunal that Article 11(1)(c) only mentions “rights” of the investor, not of the state. 

For Respondent to submit a counterclaim as a dispute of Article 11(1)(c), the 

counterclaim should address the alleged breach of a treaty obligation by Claimant. To put 

this in another way, the counterclaim should address that Claimant has violated a treaty 

right of Respondent. However, since the BIT is a treaty between states which set out 

                                                
26

 The text of Article 10(1)(c) uses the term “Agreement.” Claimant points out for this 

Tribunal that Agreement with a capital „A‟ is different from Investment agreement with a 

small-case „a‟, the term used by Article 10(1)(a). Throughout the text of the Freedonia-

Sylvania BIT, Agreement means the BIT itself (e.g. Articles 4(3), 6(2), 7, 9, 12, 13, 14, 15), 

whereas investment agreement means the investment contract between the investor and 

Contracting State. 
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unilateral obligations the states owe to investors of the other state,
 27

 there is no such 

treaty right of Respondent. Also, the Respondent does not assert that Claimant has 

breached a treaty obligation in its counterclaim because such a treaty obligation does not 

exist. 

40. In Article 5(5), the ICC Rules provides for the procedure to submit a counterclaim to the 

arbitration tribunal. But the mere existence of an article permitting the submission of a 

counterclaim in the ICC Rules does not mean that the Tribunal may review every 

counterclaim that the Respondent might submit. This is confirmed by the fact that Article 

5 (5) a) requires “a description of the nature and circumstances of the dispute giving rise 

to the counterclaim[].” The goal of this requirement is to ensure that the counterclaim and 

the primary claim arise from the same dispute. In this case, the dispute that the Claimant 

aims to settle before this Tribunal is one that concerns the alleged breach of rights 

conferred to Claimant by the Freedonia-Sylvania BIT, while as the counterclaims of the 

Respondent concerns the dispute surrounding the safety obligations of the Medanos 

License Agreement. Therefore, since Claimant‟s claim and Respondent‟s counterclaim 

arise from different disputes, Respondent‟s counterclaim is inadmissible before this 

Tribunal. 

 

B. Contractual Claims arising from the Agreement are under the Jurisdiction of Sylvanian 

Courts 

41. Even if Article 11(1) of the BIT can be interpreted to include counterclaims into its scope 

of disputes, the counterclaims of Respondent should be settled at the Sylvanian court. 

The Medanos License Agreement contains a so-called forum selection clause which 

specifies that the Sylvanian courts have jurisdiction for disputes arising from the 

Medanos License Agreement.
28

 Therefore Respondent can resort to the forum selection 

clause and bring its counterclaim to the Sylvanian court as plaintiff. 

 

                                                
27
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C. Even if counterclaims are admissible under the BIT, the Respondent‟s counterclaim do 

not constitute an indivisible part of Claimant‟s claims or interdependent with Claimant‟s 

claims 

42. In Saluka v. Czech Republic,
29

 the tribunal stated that even if Articles 19.3 and 19.4 of 

the UNCITRAL Rules allowed counterclaims of the Respondent, these counterclaims 

“must have a close connection with the primary claim to which it is a response.”
30

 To 

elaborate on the meaning of this requirement, the tribunal cited Klöckner v. Cameroon,
31

 

stating that it is necessary that either the relevant legal instruments “constitute an 

indivisible whole”
32

 or the counterclaim and primary claim share “common origin, 

identical sources, and an operational unity”
 33

 to be able to be “assumed for the 

accomplishment of a single goal, and are thus interdependent.”
34

 

43. Unlike Klöckner v. Cameroon, the counterclaims of the current case cannot be regarded 

as having the aforementioned relationship with the primary claim. First, the relevant legal 

instruments, which are the Freedonia-Sylvania BIT and the Medanos License Agreement, 

do not constitute an indivisible whole. The Freedonia-Sylvania BIT aims for the 

“establish[ment] of favorable conditions for improved economic co-operation between 

the two countries,”
35

 while as the Medanos License Agreement was concluded to fix the 

contractual relationship between the Sylvania Government and FPS regarding the oil 

exploration and drilling of the Medanos Field. Considering their distinct objectives, these 

                                                
29

 Saluka Investments BV v. The Czech Republic, Decision on Jurisdiction over the Czech 

Republic‟s Counterclaim, May 7, 2004 

30
 Ibid., para. 61. Other awards made by arbitration tribunals which follow the lead of Saluka 

v. Czech Republic include Paushok and others v. The Government of Mongolia 

(UNCITRAL Arbitration Rules) Award of 28 April 2011 on Jurisdiction of and Liability. 
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two legal instruments cannot be regarded as one and the same. Second, counterclaim and 

primary claim of the instant case do not share common origin, identical sources, and an 

operational unity to be able to be assumed for the accomplishment of a single goal, and 

are thus not interdependent. The primary claim of Claimant is that Respondent breached 

obligations under the Freedonia-Sylvania BIT, and the counterclaim of Respondent is that 

the Tribunal declares the damages inflicted by the breach of obligations Claimant holds 

under the Medanos License Agreement. Broadly speaking, the Freedonia-Sylvania BIT 

may be regarded as an instrument facilitating the purpose of the Medanos License 

Agreement, but the relationship between the two instruments, as well as the two claims 

stemming from them, is not intimate enough to be called “interdependent.” 
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AARRGGUUMMEENNTTSS  

PART TWO: MERITS 

 

I. ALL THE ACTIONS AND STATEMENTS OF THE NPCS ARE ATTRIBUTABLE 

TO RESPONDENT  

44. The rules of general international law on attribution have been codified by the 

International Law Commission in the Draft Articles on Responsibility of States for 

Internationally Wrongful Acts. The ILC Articles purport to codify custom, and several of 

their provisions have been considered by international tribunals to do so. 

45. In this dispute, according to the ILC Articles, Respondent is liable for its own acts and 

also NPCS‟s acts because all the actions and statements of the NPCS are attributable to 

respondent. To clarify this argument, Claimant asserts that Respondent controlled and/or 

directed NPCS.  

 

A. NPCS‟s conduct is attributable to Respondent 

46. On 30 August 2010, Respondent established a fully owned company by the government, 

National Petroleum Company of Sylvania (the “NPCS”), under a new Hydrocarbon Law. 

NPCS infringed on Claimant‟s property and right by sending management and operating 

teams and taking over the premises of the oil wells.  

47. Respondent tries to get out of its responsibility maintaining that NPCS‟s action could not 

be attributed to him. NPCS, however, has no „institutional separateness‟
36

, so it should be 

considered as an organ of the Sylvanian government. Claimant presents the reasons for 

this argument.  

48. Firstly, Sylvania authorized NPCS which was established by the Sylvania Hydrocarbon 

Law to assist the Sylvania Government by securing control of the relevant oil wells and 

                                                
36
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coordinating the ongoing oil spill response, removal, assessment, and other cleanup
37

 

under the Executive Order No. 2010-1023, „Emergency Authorization Regarding the 

Medanos Oil Field‟. Thus, NPCS should be regarded as an entity which is empowered by 

the law of Sylvania to exercise elements of the governmental authority according to the 

Article 5 of the ILC Articles.  

49. Second, Article 8 of the ILC Articles provides that “the conduct of a person or group of 

persons shall be considered an act of a State under international law if the person or 

group of persons is in fact acting on the instructions of, or under the direction or control 

of, that State in carrying out the conduct.” The Government of Sylvania appoints the 

Board of Directors of NPCS
38

 and the management and operating teams sent by the 

Sylvanian Government on 29 November 2010 were composed of NPCS personnel.
39

 

From this, it can be inferred that NPCS is under the direction and/or control of Sylvania.  

50. Third, NPCS can secure control of the oil wells only until the Freedonia Petroleum 

presents a plan acceptable to the Sylvanian Government to curtail and remedy the 

damage caused by the Medanos Field Oil Spill. This limited title implies that NPCS‟s 

exclusive purpose is to sub for the role of government, not commercial. 

51. Fourth, as tribunals of Capital India Power Mauritius I v. Maharashtra Power 

Development Corp Ltd and First National City Bank v. Banco Para El Comercio Exterior 

de Cuba stated in its awards, “state owned company could not have any independence of 

objective or action”
40

. NPCS, a wholly owned company by the government, doesn‟t have 

complete dependence on the state, so it cannot be regarded as a separate entity from 

Respondent.  

52. In conclusion, all the acts and statements of NPCS are attributable to Respondent, so it is 

responsible for not only its own conducts but also NPCS‟s.   

                                                
37

 Executive Order No. 2010-1023. 

38
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39
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II. RESPONDENT MATERIALLY BREACHED CLAIMANT’S RIGHT 

53. Respondent should accord protection to Claimant under both the Medanos License 

Agreement (the “Agreement”) and the Sylvania-Freedonia BIT(the “BIT”), but it failed 

to protect and even materially breached Claimant‟s right.  

54. From now on, Claimant will present arguments that Respondent materially breached its 

confidentiality obligations (A), unlawfully expropriated Claimant‟s investment (B), did 

not accord Claimant Fair and Equitable Treatment (C) and Full Protection and Security 

(D), and also violated General International Law and Applicable Treaties (E). 

 

A. Respondent materially breached its confidentiality obligations by leaking a confidential 

report to „La Reforma‟   

55. The Confidential Report by the Sylvanian Government on the oil spill in the Gulf (the 

“Report”) which was wrote under testimony of FPS and its personnel in closed sessions 

was classified as confidential under Sylvania Government regulations.
41

 According to 

these regulations, the Report should be released internally only on a „need to know‟ 

basis
42

, but Respondent breached confidentiality obligations stipulated in its own 

legislation by leaking this Report to La Reforma, the leading Sylvanian newspaper.  

56. Claimant asserts that Respondent is liable for leak of the Report even though its exact 

source is not clear (1), and it is not legal, justifiable and necessary to release the Report to 

public (2).    

 

1. Respondent is liable for leakage of the Report even though its exact source is not clear 

                                                
41
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57. The source of the leaked information is unknown.
43

 It can be easily inferred, however, 

that no other than Sylvanian nationals, especially who is related to the government such 

as government officials, could have given information to the press considering the Report 

has limited access because of its nature, confidentiality.  

58. To demonstrate that the unknown suspect‟s conduct is attributable to Respondent, 

Claimant adopts Article 4 of the ILC Articles which provides that „the conduct of any 

State organ shall be considered as an act of that State under international law, whatever 

function, position, and character it has‟. The unknown suspect might be related to the 

Sylvanian government no matter what of his function, position and character. Thus, 

Claimant asserts that Respondent is liable for the leakage of the Report even though its 

exact source is unknown.  

59. In addition to this, the fact that the government of Sylvania acquiesced in La Reforma 

quoted some sentences from the Report and released it to public supports Claimant‟s 

argument about attribution and responsibility of Respondent.  

 

2. It is not legal, justifiable and necessary to release the Report to public 

60. Respondent asserts that releasing the Report to the public was legal, justifiable and 

necessary because public of Sylvania need to know the current situation. Claimant also 

fully understand that the impact of the explosion in the Medanos Field was catastrophe 

and people of Sylvania has right to know the current situation, but the source of that 

information didn‟t need to be the Report. Through a nationally-televised press conference 

on 16 June 2009, scientific advisors had already announced the situation, so the Report 

which was classified as „confidential‟ didn‟t need to be made public.  

61. Also public sentiment to the Freedonia Petroleum was exacerbated because of the article 

of La Reforma posted some part of the Report even though there has been no definitive 

conclusion on the cause of the explosion. This newspaper wrote an article with a biased 

perspective and unfavorable attitude to Claimant and even ignored FP‟s efforts to deal 
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with the situation in the following manner; “The Government of Sylvania requested that 

Freedonia Petroleum S.A. remedy the spill as soon as possible….Five new release points 

were discovered yesterday. The new release points could have been avoided had the 

company been better prepared and acted faster when the disaster first occurred.”
44

  

62. Contrary to this, Claimant did its best to cope with the situation as independently 

mobilizing an emergency response team to work on plugging the wells and to address 

environmental damage and participating in the combined team of government and private 

contractors, including experts from NPCS until 29 November 2010, when the leaking oil 

wells were transferred to NPCS.  

63. Therefore, Claimant maintains that Respondent materially breached confidentiality 

obligation without any legal, justifiable and necessary reasons and this brought all these 

disadvantages to Claimant, so Respondent has responsibility and this should be 

considered when calculating compensation.  

 

B. Respondent unlawfully expropriated Claimant‟s investment  

64. The Parties agreed to protect investments from nationalization or expropriation. 

Respondent directly and indirectly expropriated investor‟s property (1). Respondent‟s 

taking was unlawful (2). Even if the taking was lawful, Respondent owes full and 

effective compensation (3). 

 

1. Respondent’s directly and indirectly expropriated investor’s property 

65. Article 4(2) of the BIT provides that “Investments of  Investors of one of the Contracting 

Parties shall not be directly or indirectly nationalized, expropriated, requisitioned or 

subjected to any measure having similar effect in the Territory of the other Contracting 

Party, except for public purposes, or national interest, against immediate full and 

effective compensation, and on condition that these measures are taken on an non-

                                                
44
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discriminatory basis in conformity with all legal provision s and procedures.”. According 

to this, investor‟s investment should be expropriated neither directly (a) nor indirectly (b) 

except for certain conditions.    

 

a. Taking over the premises of the oil wells is Direct Expropriation 

66. As stated in Feldman v United Mexican, direct expropriation is generally understood as 

follows: for example “governmental authorities take over a mine or factory, depriving the 

investor of all meaningful benefits of ownership and control”
45

, or there has been a 

“compulsory transfer of property rights”. In fact, the central element is that property must 

be „taken‟ by State authorities or the investor must be deprived of it by State authorities. 

67. On 29 November 2010, management and operating teams sent by the Sylvanian 

Government took over the premises of the oil wells.
46

 In doing so, Respondent deprived 

Claimant‟s right of ownership to assets of FPS. Dispossession of tangible property is a 

classic case of direct expropriation.  

 

b. Suspension of License constitutes Indirect Expropriation 

68. Far more frequent are indirect expropriations, situations in which host states invoke their 

legislative and regulatory powers to enact measures that reduce the benefits investors 

derive from their investments but without actually changing or cancelling investor‟s legal 

title to their assets or diminishing their control over them.
47

  

69. Sylvania suspended a 5-year non-exclusive oil exploration and drilling license (the 

“License”) by Executive Order No. 2010-1023 and transferred the premises of the oil 

wells to NPCS, a state owned corporation established by a new Hydrocarbon Law of 

Sylvania. Respondent emphasizes that it has taken only the leaking wells and if Claimant 
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presents an acceptable plan to curtail and remedy the damage, the oil wells will be 

returned to the original licensee. However, the effect of Sylvanian government‟s action is 

similar to expropriation, and it affected adversely to Claimant. The awards of Goetz v. 

Burundi, Middle East Cement v. Egypt, Tecmed v. Mexico and Metaclad v. Mexico also 

supports Claimant‟s argument suggesting that regardless of the intention or purpose of 

the government measures, revocation or denial of government permits or licenses would 

be regarded as indirect expropriation.     

 

2. Respondent’s taking was unlawful  

70. In judging whether the taking is lawful or not, the lists of Fireman’s Fund Insurance 

Company v. United Mexican States
48

 has been used in general. These include: the degree 

of intensity of interference with investor property rights (a), the frustration of investor ‟s 

legitimate expectations (b), lack of proportionality (c), non-transparency, arbitrariness, 

and discrimination (d), and the effects and purpose of the measure (e). 

 

a. Degree of interference with investor property rights 

71. Respondent severely interfered with investor‟s property right by taking over oil wells and 

suspending its license. As Respondent suspended the license, investor had been deprived 

of the use and benefit of its investment even though it retained the nominal ownership of 

its rights. Also it is unpredictable when the suspension will be recovered because the 

provisory clause is totally turned on Respondent‟s will to return investor‟s investment.  

72. Furthermore, Respondent frustrated Claimant‟s legitimate expectations, and there were 

no proportionality, transparency. Also, Respondent acted arbitrarily and discriminatory in 

bad faith. The rest of these argument will be dealt with in detail on this Memorial‟s „C. 

Respondent did not accord Claimant Fair and Equitable Treatment‟. 

73. Applying these conditions, Respondent‟s taking is unlawful which needs to be 
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compensated.  

 

3. Even if the taking was lawful, Respondent owes full and effective compensation  

74. Even if an act of a government is found to expropriate an investment, it may still be legal 

if it meets certain specified conditions. According to the Article 4 (2) of the BIT, 

expropriation will be legal if the expropriatory measure is: for a public purpose (a), not 

arbitrary or discriminatory (b), done in accordance with due process of law (c), and is 

accompanied by compensation (d).  

 

a. Respondent’s expropriation is not for a public purpose 

75. In ADC Affiliate Limited and ADC & ADMC Management Limited v. Republic of 

Hungary ICSID case, the tribunal stated that although the concept of „public interest‟ is 

inherently broad, the requirement of „public interest‟ in the treaty nonetheless 

necessitated some genuine interest of the public.
49

 

76. Sylvania asserts that taking over the oil wells is purely for public and environmental 

purpose to remedy and cleanup the oil leakage, but considering the purpose of 

establishment of NPCS and Respondent‟s subsequent conducts induce doubts its 

intention is not about public.   

 

b. Respondent’s expropriation is discriminatory  

77. Respondent explicitly acted favorable to its national corporation, NPCS. There would be 

no striking difference between the after-treatment under the management of FPS and the 

after-treatment under the management of NPCS, but Respondent disregarded Claimant‟s 

efforts to cope with the accident and transferred oil wells to NPCS and suspended 

Claimant‟s license.  
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c. Expropriation had not done in accordance with due process of law  

78. According to the Clause 18 of the Agreement, “any modifications of the terms and 

conditions of this Agreement may only be made by mutual written consent of the parties”, 

and Clause 22 provides that “this Agreement shall have the force of law”. Contrary to this, 

Respondent suspended the License and conditioned unfavorable requirement to Claimant 

by the Executive Order No. 2010-2013.  

79. The Agreement shall be governed by the Sylvanian law and it is stipulated in Clause 19 

of the Agreement, so Executive Order which is pursuant to the Sylvanian Hydrocarbon 

Law and the Sylvanian Oil Pollution Act, and S.C.25:843, is superior to the Agreement. 

However, Article 10 of the BIT which is known as umbrella clause will elevate any 

contractual obligation to treaty obligation, so Respondent should observe Clause 18.  

80. Therefore Respondent did not expropriate Claimant‟s property in accordance with due 

process of law.   

 

d. There was no immediate full and effective compensation  

81. There was no immediate full and effective compensation even though the taking was 

unlawful. Thus Respondent should pay for direct and indirect expropriation it had done.  

82. In conclusion, Respondent directly and indirectly expropriated Claimant‟s property and 

its taking was unlawful. In that sense, Respondent should compensate to Claimant 

immediately, fully and effectively in a reasonable time of period.  

 

C. Respondent did not accord Claimant Fair and Equitable Treatment 

83. An examination of treaty practice, jurisprudence, and scholarly commentary reveals that 

Fair and Equitable Treatment (the “FET”) is autonomous and additional to general 

international law (1). It is necessary to argue before dealing with the details to suggest 

unavoidable evidence that Respondent breached investor‟s substantive right under not 
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only international law but also related agreements.   

84. And then, Claimant will provide some principles most often relied upon by arbitral 

tribunals when applying the FET (2). These include; whether the host state failed to 

protect the investor‟s legitimate expectations (a), whether the host state failed to act 

transparently (b), whether the host state acted arbitrarily or subjected the investor to 

discriminatory treatment (c), and whether the host state acted in bad faith (d).  

 

1. FET is an autonomous standard additional to International Law 

85. It is widely accepted that FET, when expressed without qualification or condition, is an 

autonomous, additional standard whose scope is not limited by the IMS.
50

 There are 

various arguments supporting this view. The most common and accepted one is that 

states and investors would have stated so clearly in their investment treaty texts if they 

believed FET was entirely interchangeable with IMS, but most investment instruments do 

not make an explicit link between the two in the way that the NFATA has done. Also, 

from the historical debate between developed, capital-exporting countries and developing 

capital-importing countries, it can be inferred that FET is intended to fill the gaps not 

covered by other treaty provisions and provide basic level of protection in situations 

where the other substantive provisions of international and national law are 

inapplicable.
51

 

86. In addition to this, several arbitral tribunals including FA Mann case‟s tribunal supported 

that FET clause imposes a higher standard of treatment on host states than IMS does. The 

tribunal of FA Mann stated that: 

The terms „fair and equitable treatment‟ envisage conduct which goes far beyond the 

minimum standard and afford protection to a greater extent and according to a much 

more objective standard than any previously employed form of words. A tribunal 

would not be concerned with a minimum, maximum or average standard. It will have 
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to decide whether in all circumstances the conduct in issues if fair and equitable or 

unfair and inequitable. No standard defined by other words is likely to be material. 

The terms are to be understood and applied independently and autonomously.
52

 

87. Additionally tribunals of SD Myers v. Canada
53

, and Pope & Talbot v. Canada
54

 also 

supported this view by stating that „FET standard as extending beyond IMS standard‟. 

88. Therefore, Respondent should have treated Claimant fairly and equitably apart from IMS.  

 

2. Respondent failed to grant FET to Claimant  

89. In general, tribunals have been called upon to determine whether specific governmental 

actions, such as amending legislation, revising administrative regulations ad modifying 

contracts in ways that adversely affect an investor‟s interests, have thereby failed to grant 

investors FET, and they have drawn a conclusion that not all such actions are violation of 

FET.
55

  

90. To apply FET and then verify Respondent‟s conducts are against FET, first of all, Article 

2 of the BIT should be interpreted in accordance with Article 31(1) of the Vienna 

Convention on the Law of Treaties which provides three elements: (i) the ordinary 

meaning of the term „fair and equitable treatment‟, (ii) the context in which the term „fair 

and equitable‟ is used, and (iii) the object and purpose of the investment treaty in 

question. 

91. In the second place, certain criteria such as legitimate expectations, transparency, 

arbitrary or discriminatory treatment, due process, or bad faith can be applied to test 

Respondent failed to satisfy FET standard.  
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a. Respondent failed to protect the investor’s legitimate expectations  

92. In the case of an allegation that the host country violated the fair and equitable standard, 

the legal order must be evaluated to determine the reasonable, legitimate expectations 

that it created in the mind of the investor. CME
56

 and Lauder
57

 cases which have same 

factual ground but different conclusion shows that a reversal of a prior express 

permission by a state agency could constitute a breach of fair and equitable treatment in 

that such a express permission would have created a legitimate expectation on the part of 

the investor.  

93. There were legitimate expectations as long as Claimant does its duties in good faith 

investor and its investment can be afforded protection from Respondent. Respondent, 

however, turned its back on Claimant by revision of its national law which can adversely 

affect Claimant‟s right protected under the Agreement and the BIT.  

94. Most of all, the revision of the OPA brought a huge burden to Claimant. The amended 

OPA set out several new safety obligations added to the original one in the Agreement. In 

particular, Section 705 and Section 1014 of the OPA strengthened the scope and degree of 

the safety obligation. Section 1014 provides that “Any responsible party for a facility 

from which oil is discharged, or which poses the substantial threat of a discharge of oil, 

into waters or adjoining shorelines shall take any appropriate measure to prevent the risks 

or difficulties associated with accidents, oil spills, and the containment and cleanup of 

such spills; and fully compensate the damages resulting any incident.” Furthermore, the 

scope of „damages‟ stipulated in this article is in Section 705 which encompasses literally 

„everything‟ even the unpredictable „damages‟ in the future. That is to say, the new 

version of OPA is intended to force Claimant to bear and take every responsibilities 

related to the accident in this dispute.  

95. In addition to this, Respondent failed to honor Claimant‟s reasonable and justifiable 
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legitimate expectations by making those revised legislations to be effective retroactively.  

 

b. Respondent failed to act transparently  

96. Once the investor makes an investment, fairness requires that the government inform the 

investor of charges in the applicable rules so that the investor may plan and manage 

operations accordingly. Respondent has sovereignty to regulate and amend its national 

law, but it failed to afford FET because it failed to do revision of its national law 

transparently by not offering information about it to Claimant. 

 

c. Respondent acted arbitrarily or subjected the investor to discriminatory treatment  

97. The tribunal of ELSI case stated that „arbitrariness‟ is “a willful disregard of due process 

of law, an act which shocks, or at least surprises, a sense of juridical propriety”
58

 and 

LG&E Energy
59

 tribunal also considered the definition of ELSI‟s. Also about the 

definition of „discriminatory‟, ELSI tribunal described the elements of a discriminatory 

measure: an international treatment (i), in favor of a national (ii), against a foreign 

investor (iii), and that is not taken under similar circumstances against another national 

(iv).
60

  

98. Respondent amended several provisions of Oil Pollution Act (the “OPA”) and Sylvanian 

freedom Information Law (the “FoI Law”) and made them effective as of 1
st
 June 2009 

so as to be applied to the explosion in the Medanos Field. Sylvanian legislation, however, 

does not expressly provide possibility for the laws of Sylvania to have a retrospective 

effect.
61

 It is certain that Respondent arbitrarily disregarded its own legislation to 
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expropriate Claimant‟s investment.  

99. Additionally, as Sylvania ignoring Claimant‟s efforts to cope with the accident and 

transferring oil wells to state owned company, NPCS, it acted in favor of its own national 

against a foreign investor under BIT.   

 

d. Respondent acted in bad faith 

100. Respondent gave only approximately six months waiting period to deal with the 

accident which was suggested by Claimant through the testimony in closed sessions of 

the Confidential Report, and just after the end of that period, on 29 January 2010, the 

Sylvanian government sent a written communication to FPS granting it a 60-day period 

to take all appropriate measures to comply with the obligations under OPA as amended.
62

  

101. If Respondent more concerned about the importance of fast and continuous after-

treatment and the difficulties to cope with the oil spill accident, Sylvania government 

should had given FPS more time to manage the oil spill. Instead, Sylvania suspended the 

license, took over the leaked oil wells and then gave it to NPCS. It can be easily inferred 

that Respondent acted in bad faith towards an investor violating FET standard.    

 

D. Respondent did not accord Claimant Full Protection and Security 

102. With the development of bilateral and other investment treaties, the inclusion of 

provisions granting investors Full Protection and Security has become standard
63

 and the 

scope of the standard is extended through contemporary arbitral tribunals.  

103. Before entering into the real argument, Respondent‟s omission to afford Full 

Protection and Security to Claimant, in this dispute, it is important to draw lines 

concerning the scope of Full Protection and Security. Full Protection and Security goes 

beyond the minimum standard of customary international law (1), and it encompasses 
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protection from not only physical injury but also no physical injury (2). Based on these, 

Claimant maintains that Respondent failed to afford Full Protection and Security to 

Claimant (3).  

104. In conclusion, Sylvania did not afford FET to Claimant because it failed to protect 

the investor‟s legitimate expectations, to act transparently, and acted arbitrarily or 

discriminatorily and in bad faith.  

 

1. Full Protection and Security goes beyond the minimum standard of customary 

international law 

105. The meaning and scope of Full Protection and Security has been developed through 

several Investor-State Arbitrations, and especially the scope of this standard has extended 

in certain instances.  

106. One of those attempts to broaden the scope of this standard is related to the relations 

between Minimum Standard of customary international law and Full Protection and 

Security. From the nature of investment, it can be inferred that the purpose of this 

standard is to protect and attract investment of investors seeking the way to enjoy more 

and more protection. Thus, Claimant asserts that Full Protection and Security goes 

beyond the IMS and imposes an unconditional obligation of protection on the host 

country. 

 

2. Full Protection and Security encompasses protection from not only physical injury 

but also no physical injury 

107. At the beginning of the twenty-first century, some cases including CME Czech 

Republic v. Czech Republic have sought to expand the scope of Full Protection and 

Security to include protection against allegedly unjustified governmental actions that 

injure an investor‟s legal rights but cause no physical injury. The tribunal of CME Czech 

Republic v. Czech Republic stated: “The host State is obliged to ensure that neither by 

amendment of its laws nor by actions of its administrative bodies is the agreed and 

approved security and protection of the foreign investor‟s investment withdrawn or 
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devalued.”
64

  

108. After CME case, Azurix, AAPL, AMT, Wena Hotels, Simens and Occidental tribunals 

followed its reasoning and the tribunal of Occidental case state: 

The cases referred to above show that full protection and security was understood to 

go beyond protection and security ensured by the police. It is not only a matter of 

physical security; the stability afforded by a secure investment environment is as 

important from an investor‟s point of view…when the terms “protection and security” 

are qualified by “full” and no other adjective or explanation, they extend, in their 

ordinary meaning, the content of this standard beyond physical security .
65

 

109. It is reasonable concerning the purpose of the standard, Full Protection and Security, 

to afford „full‟ protection and security regardless of the injury is physical or non-physical. 

In this context, Respondent should had given Full Protection and Security in the way to 

protect not only physical but also non-physical which he had failed to do so.    

 

3. Inaction and/or Omission of Respondent caused the breach of Full Protection and 

Security 

110. Following Article 2 of the BIT providing „the Contracting Parties shall at all times 

ensure treatment in accordance with customary international law, including Full 

Protection and Security‟, Respondent should have granted Full Protection and Security to 

Claimant which goes beyond IMS and protects both physical and non-physical damages, 

but it failed to do so. 

111. According to the award of AMT v. Zaire case, Full Protection and Security is an 

obligation of vigilance, so the host state “shall take all measures necessary to ensure the 

full enjoyment of protection and security of its investment and should not be permitted to 

invoke its own legislation to detract from any such obligation.”
66

 Also, the burden of 
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proof all rests on the host state.   

112. Also, similarly, the tribunal of Wena Hotels v. Egypt
67

 found that the host state is 

responsible for the failure to accord the investment FET and Full Protection and Security 

because it did not take any action to prevent the seizures or to immediately restore 

control over the investment to the investor. 

113. In this dispute, Respondent did not have taken any necessary measures to ensure 

protection and security it has promised to grant under the BIT. Sylvania rather publicly 

accused Claimant without any concrete evidence who and what caused the explosion in 

the Medanos Field and even criticized Claimant for aggravated damages in spite of 

Claimant‟s efforts to handle the crisis. Furthermore, Respondent amended its national 

laws including Oil Pollution Act and Sylvanian freedom Information Law and made it 

effective as of 1
st
 June 2009.  

114. Claimant, of course, is well aware of its obligation to observe certain safety 

obligation under the Agreement and willing to take all appropriate measures to prevent 

discharges of oil on navigable water; and, in the event of a discharge, to ensure an 

immediate and effective removal of oil on navigable waters as Claimant promised when 

both parties entered into the Agreement.
68

 Claimant tried to observe that safety 

obligation when the explosion occurred in the Medanos Field and expected it might take 

up to six months to completely seal off the leaking oil well. The explosion and its 

subsequent effects were, however, worse than expected, so the situation was beyond our 

control.  

115. Under these circumstances, Sylvanian government should accord Claimant full 

protection and security considering Claimant has done everything within its capacity. 

Conversely, Respondent revised several national laws which have effects on the cause of 

action in this dispute during the proposed period of time, six months. Amendment of its 
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national law is not a problem itself because it is state‟s own sovereign right, but revision 

of OPA and FoI Law is not acceptable because it will be applied retroactively with more 

burden. The tribunal of CME Czech Republic v. Czech Republic case supports Claimant‟s 

argument. In its partial award it stated that „the host State is obligated to ensure that 

neither by amendment of its laws nor by actions of its administrative bodies is the agreed 

and approved security and protection of the foreign investor‟s investment withdrawn or 

devalued‟.
69

 

116. In conclusion, Respondent failed to afford Full Protection and Security to Claimant 

under Article 2 of the BIT by inaction and omission to take necessary actions.  

 

III. RESPONDENT’S ACTIONS CANNOT BE JUSTIFYED BY ANY REASON 

117. There is no dispute on the fact that states retain sovereign rights to preserve their 

existence.
70

 However, this principle of self-preservation is not without limits. Therefore, 

Claimant submits to this Tribunal that if this Tribunal finds that Respondent has breached 

its obligations under the Freedonia-Sylvania BIT, this breach cannot be justified by either 

Article 9(2) of the BIT or necessity under customary international law. 

118. Respondent argues that the Claimant‟s failure to prevent and remove the discharge of 

oil on Respondent‟s territorial waters and the catastrophic consequences that failure had 

on the environment and economy of Respondent
71

 was the direct cause of the suspension 

of Claimant‟s oil drilling and exploration license, the amendment of the OPA, and the 

takeover of the leaking oil wells from Claimant. However, this suspension and takeover, 

which was executed in the form of an executive order of the Sylvanian President,
72

 is not 
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a measure under Article 9(2) of the Freedonia-Sylvania BIT, nor constitutes a situation of 

necessity under customary international law. 

 

A. Respondent cannot invoke the Essential Security Clause as a shield for breach of its 

obligations under the Freedonia-Sylvania BIT  

119. Article 9 of the Freedonia-Sylvania BIT reads as follows: 

Nothing in this Agreement shall be construed: 

[…] 

2. To preclude a Party from applying measures that it considers necessary for the 

maintenance or restoration of public order, the fulfillment of its obligations with 

respect to the maintenance or restoration of international peace or security, the 

observance of its international law obligations, or the protection of its own essential 

security interests. 

120. From the above passage, one can find that the requirements of the Essential Security 

clause (or “non-precluded measure provision”) are: i) a measure that the host state 

considers necessary for either ii) the maintenance or restoration of public order, the 

fulfillment of its obligations with respect to the maintenance or restoration of 

international peace or security, the observance of its international law obligations, or the 

protection of its own essential security interests. Among the various objectives listed in 

ii), the more relevant ones to this case are the observance of its international law 

obligations and the protection of its own essential security interests. 

 

1. Even if Article 9(2) is of a self-judging nature, it is subject to a substantive analysis 

121. There is controversy on whether a host state can independently decide to invoke an 

Essential Security clause, as was seen in the cases of Enron v. Argentina,
73

 LG&E v. 
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Argentina
74

, Continental Casualty v. Argentina,
75

 Sempra v. Argentina
76

 and CMS v. 

Argentina.
77

 However, Claimant points out for this Tribunal that this debate is relevant 

only when the clause in question does not state who will decide the emergency measures 

to be necessary. The Essential Security clause in question in the aforementioned cases is 

Argentina-US BIT Article XI, which reads as: 

“This Treaty shall not preclude the application by either Party of measures necessary 

for the maintenance of public order, the fulfillment of its obligations with respect to 

the maintenance or restoration of international peace or security, or the protection of 

its own essential security interests[emphasis added].” 

122. Claimant respectfully submits that this Tribunal should note the difference in terms 

of the two BITs. The US-Argentina BIT clause uses the term “measures necessary,” 

whereas the Freedonia-Sylvania BIT clause uses the term “measures that [a Party] 

considers necessary.” It is evident from the wording of the Freedonia-Sylvania BIT 

clause that the Party implementing the measure decides whether a measure is necessary 

for the achievement of the objectives listed in the clause. This kind of wording in the 

Essential Security clause is not rare. For instance, the 2004 US Model BIT and the 

Canada Model FIPA use this wording in their clauses.
78

 

123. However, even if a treaty clause is to be found as self-judging, states are obligated to 

pursue their treaty obligations in “good faith” by virtue of Article 23 of the VCLT. 

Therefore, tribunals can still decide whether the explicitly self-judging provisions were 

applied in good faith.
79

 Also in the LG&E case, the tribunal stated that the good faith 
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review does not differ from a substantive analysis.
80

 

 

2. Respondent cannot invoke the Essential Security clause for the observance of 

Respondent’s obligations under the Convention on Biological Diversity 

124. The CBD places no substantive protection obligation on its state parties, as can be 

seen in the broad terms “as for as possible and as appropriate” in the caveat of the key 

articles on in situ and ex situ conservation.
81

 Also, it should be noticed that a provision 

stipulating the responsibility for damage to biodiversity was omitted from the final text of 

the CBD.
82

 The reason that the CBD does not place specific obligations on its state 

parties is because it is a framework convention setting the overall goal for biodiversity 

for state parties.
83

 Therefore, Respondents cannot invoke Article 9(2) on the ground of 

the observance of international law obligations. 

 

3. The Medanos Field Oil Spill threatens Respondent’s essential security interests 

125. The Freedonia-Sylvania BIT does not define on what constitutes an essential security 

interest, but reference can be drawn from the relevant investment arbitration awards of 

LG&E v. Argentina, Continental Casualty v. Argentina, Sempra v. Argentina (Annulment). 

CSM v. Argentina (Annulment) and Enron v. Argentina. In Enron v. Argentina, an 

essential interest of the state was defined as an interest that involves the “very existence 

of the State and its independence.”
84

 Also in Continental Casualty v. Argentina, the 

tribunal compared essential security interest with those interests the host state can protect 

in the name of necessity, which are “safeguarding the environment, preserving the very 
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existence of the State and its people in time of public emergency, or ensuring the safety 

of a civilian population.”
85

 

126. In the instant case, when an unknown explosion caused the wells in the Medanos 

Field to start leaking tens of thousands gallons of oil a day into the Gulf of Libertad 

Sylvania on 16 June 2009, immediate action was what was needed to end the situation.
86

 

Claimant independently set up an emergency task force to deal with the oil spill
87

 and 

estimated six months to seal off the leaking wells.
88

 The oil spill had impact on not only 

the environmental, but also the economic sectors of Respondent, affecting businesses and 

individuals alike.
89

 In addition, Freedonia and Respondent acknowledged that business 

ventures be consistent with environmental standards and the goal of sustainability.
90

 

Therefore, Claimant acknowledges that there was a need for the protection of 

Respondent‟s essential security interests. 

 

4. Respondent’s oil drilling and exploration license suspension, amendment of the OPA, 

and takeover of the leaking oil wells were not “necessary” for the observance of 

Respondent’s obligations under the Convention on Biological Diversity and the 

protection of Respondent’s essential security interests 

127. Even if the Essential Security clause of the Freedonai-Sylvania BIT is self-judging, it 

still remains for the Tribunal to decide whether Respondent has exercised this discretion 

in good faith. On the interpretation of “necessary” in the Essential Security clause, the 

Continental Casualty v. Argentina tribunal rejected Continental‟s claim that “necessary” 

is a synonym of “indispensable” and adopted the three-tier test which is well established 
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in WTO law.
91

 This three-tier test is the process of weighing and balancing the following 

factors: the relative importance of interests or values furthered by the challenged 

measures, the contribution of the measure to the realization of the ends pursued by it and 

the restrictive impact of the measure on international commerce.
92

 Also, the tribunal 

remarked that in the case that a “reasonably available alternative” to the measure 

conducted by the host state exists,
93

 the measure conducted by the host state would not 

be considered “necessary.”
94

 

128. In the instant case, the direct interests being protected by the measures of Respondent 

are the protection of Respondent‟s coastline environment and the economy linked to it. 

On the environmental interest of the coastline, oil spills are notoriously known for their 

lasting effect on the environment. For instance, one study announced that oil from of the 

Exxon Valdez oil spill can still be seen in subsurface reservoirs of the Prince William 

Sound more than a decade after the accident and estimated that it would take decades 

more for the ecosystem to fully recover.
95

 However, the impact of oil spills does not end 

here. In the case of oil spills which happen on sea, the contamination directly hits the 

fishing industry and tourism in that area and then gradually spreads to the rest of the 

country.
96

  

129. While keeping in mind the current situation, Claimant submits to the Tribunal that 

the measures of Respondent cannot be regarded as necessary because of the existence of 
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a reasonable alternative. First, Respondent did not need to take over the leaking oil wells 

to clean the surrounding environment more efficiently. Respondent is showing 

inconsistent behavior by denouncing Claimant for independently setting up an emergency 

task force to deal with the oil spill
97

 and doing exactly the same by transferring the oil 

wells to NPCS for cleanup. The cleanup can be done by NPCS and Claimant together, 

and without evicting Claimant from the oil site. Evidently the cleanup in an excuse to 

wrest away the oil wells from the possession of Claimant. 

130. Second, Respondent does not need to suspend the license of Claimant till the time 

Claimant submits a Natural Resource Damage Assessment to Respondent. Claimant also 

acknowledges that a Natural Resource Damage Assessment is necessary for the 

systematic cleanup and restoration of the Medanos Field. However, suspending 

Claimant‟s license till it submits the Assessment can only be seen as duress. This is 

because the license suspension and the submission of the Assessment have no relevance 

whatsoever. Respondent could have resorted to imposing a fine. If there is a legal basis 

for this suspension in Sylvanian law, Respondent needs to state it. If not, the suspension 

is an arbitrary action. 

131. Third, the retroactive application of the amendment of the OPA
98

 is unnecessary. 

Claimant never objected at sharing the burden of cleanup costs before the amendment of 

the OPA. Also the retroactive application of the amendment is a breach of legitimate 

expectations, as already mentioned in the Memorial. In a similar situation of the 2009 

Gulf of Mexico oil spill, there was discussion on raising the US Oil Pollution Act‟s 

liability cap of US$75 million to $10 billion ex post facto.
99

 To this British Petroleum 

announced that it will waive the statutory ca.
100

 and the bill was dropped. Since this kind 

of negotiation is possible, the retroactive application of the amendment is an unnecessary 

measure. 
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B. The requirements for necessity has not been satisfied in the instant case 

1. On the relationship between the Essential Security clause and necessity under 

customary international law 

132. Both the Annulment Committee of CMS v. Argentina – Annulment and the 

Annulment Committee of Sempra v. Argentina – Annulment elaborated on the 

relationship between the Essential Security clause and necessity. Both committees stated 

that the Essential Security clause and necessity are substantially different in several 

aspects. First, the Essential Security clause is a “may be only invoked within the BIT 

framework,”
101

 whereas necessity is can be “invoked in any context against any 

international obligation.”
102

 Second, the Essential Security clause is a “threshold 

requirement,” which means that if the clause is invoked, other substantive obligations 

under the BIT do not apply.
103

 On the other hand, necessity is a secondary rule that 

comes into play only when there is a breach of a substantive obligation.
104

 Third, the 

requirements for necessity is more stringent that the Essential Security clause because the 

Essential Security clause does not require “grave and imminent peril” nor the measure be 

“the only way for the State to safeguard” its interests.
105

 Considering these differences, 

necessity can be applied only after it is found that the Essential Security clause cannot 

apply to the situation, and even then be applied in a different manner from the Essential 

Security clause. 

 

2. Necessity can be applied to the current situation 

133. In Article 25 of the International Law Commission's Draft Articles on Responsibility 

of States for Internationally Wrongful Acts, which is regarded as customary international 
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law,
106

 the conditions for necessity are: the act of necessity is the only way for the State 

to safeguard an essential interest against a grave and imminent peril; it does not seriously 

impair an essential interest of the State or States towards which the obligation exists, or 

of the international community as a whole; and the State has not contributed to the 

situation of necessity. 

134. As seen during the analysis of the Essential Security clause, the essential interests in 

danger are the ecological and economical interests of Respondent. On whether the 

Medanos Field oil spill constitutes as a grave and imminent peril, Claimant mentions that 

since the state of necessity precludes wrongfulness, its conditions are narrowly 

defined.
107

 To show an example of a grave and imminent peril in this context, the LG&E 

tribunal regarded the 2001-2 economic crisis of Argentina as such.
108

 During the 

economic crisis, Argentina‟s GDP fell dramatically while unemployment rates soared to 

25% and almost 50% of Argentina‟s population was living below poverty. When the 

financial sector experienced liquidity crunch, widespread fear gripped the land, leading to 

violent demonstrations and protests with dozens of people killed. When compared with 

the economic crisis of Argentina, devastating as the situation of the Medanos Field oil 

spill is, it does not seem like a grave and imminent peril.  

135. On deciding whether the measures of Respondent seriously impair an essential 

interest of the State, or in the situation of the current case the Claimant, “the interest[s] 

relied on must outweigh all other considerations […] on a reasonable assessment of the 

competing interests.”
109

 Because of the license suspension, Claimant cannot claim 82% 

of the profits made from the wells that did not leak oil. How much this would amount to 

is not mentioned in the Uncontested Facts. But considering the facts that the origin of the 

                                                
106

 Gabčíkovo-Nagymaros Project case (at 40–41, paras.51–52) and the Legal Consequences 

of a Wall in Palestinian Territory Case (Legal Consequences of the Construction of a Wa11 

in the Occupied Palestinian Territory, Advisory Opinion, ICJ Reports 2004, p. 136) 

107
 ILC's commentary on Article 25, para. (1): Yearbook of the International Law 

Commission 2001, vol. II(2), 209, 211. 

108
 LG&E, paras. 226-37. 

109
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explosion that caused the wells to leak is as of yet unknown, and Respondent suspended 

the licenses of the leaking wells along with the wells that did not leak, the license 

suspension is unreasonable. 

136. Therefore, Respondent cannot invoke necessity to preclude the treaty breaches 
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AARRGGUUMMEENNTTSS  

PART TRHEE: CLAIMANT’S COMMENT ON THE REQUEST OF CSE 

TO PARTICIPATE IN THE PROCEEDINGS AS AMICUS CURIE 

 

A. The tension between confidentiality and transparency in investment arbitration 

137. It cannot be denied that unlike commercial arbitration, investor-state arbitration 

incorporates a strong aspect of public policy because many of the investments of the 

investors widely affect the population of the host state. Some examples include: disposal 

of hazardous wastes,
110

 distribution of hazardous material,
111

 water supply,
112

 waste 

disposal
113

 and energy.
114

 Therefore, some commentators remark that since the public 

has a strong interest in the investor-state dispute, the characteristic feature of 

confidentiality cannot be as dominant in investment arbitration as it is in commercial 

arbitration.
115

 Acknowledging this public function of investor-state arbitration, the 

ICSID Arbitration Rules,
116

 NAFTA,
117

 and US
118

 and Canadian Model BITs
119

 all 

incorporate provisions that permit the participation of amicus curie. However, it should 
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No. 5 (February 2, 2007) 

113
 Waste Management Inc v Mexico, Award, ICSID Case No ARB(AF)/00/3 (30 April 2004) 
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 Teitelbaum at 58; Brower at 348-9; Levine at 205. 
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 ICSID Arbitration Rules Article 37(2). 
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 NAFTA Free Trade Commission, Statement of the Free Trade Comission on Non-

Disputing Party Participation, 7 October 2003, 16 W.T.A.M. 167 (2004) 
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be noticed that opening the closed doors of arbitration unconditionally would mean 

disregarding the reason investor-state disputes chose arbitration as the means to 

settlement in the first place.  

 

B. Is amicus curie participation needed in the present proceedings 

138. Claimant acknowledges that the Medanos Field oil spill is a tragedy and understands 

why it is in the center of attention. However, the instant case is about the unjustifiable 

breaches of the Freedonia-Sylvania BIT that the Respondent has committed. Therefore, 

Claimant does not agree with Respondent on allowing the participation of the Clean 

Sylvanian Environment into the present proceedings.  

 

C. The ICC Rules allows amicus curie participation only on the mutual consent of parties 

 

1. Rules on a non-disputing party to be present at the hearings 

139. In Article 21.3 second sentence, the ICC Rules stipulates that “[s]ave with the 

approval of the Arbitral Tribunal and the parties, persons not involved in the proceedings 

shall not be admitted.” Two points should be made on this article: first, the wording is 

negative and second, it requires the approval of both parties and Tribunal. This means 

that the presence of a non-disputing party at the hearings is permitted only in exceptional 

circumstances; which is when the approval of both parties and Tribunal is acquired.
120

 

140. This interpretation of Article 21.3 is consistent with various ICSID and UNCITRAL 

arbitral decisions on the permissibility of non-disputing parties at the hearings.
121
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2. Rules allowing a non-disputing party to submit documents 

141. According to Article 15.1, “[t]he proceedings before the Arbitral Tribunal shall be 

governed by these Rules and, where these Rules are silent, by any rules which the parties 

or, failing them, the Arbitral Tribunal may settle on, whether or not reference is thereby 

made to the rules of procedure of a national law to be applied to the arbitration.” Unlike 

the situation of allowing a non-disputing party to be present at the hearings, there are no 

provisions in the ICC Rules to govern the submission of documents by non-disputing 

parties. Therefore following the order stated in Article 15.1, rules which the parties agree 

upon apply first, and in the case the parties cannot agree on the rules, the rules the 

Tribunal settles on are applied. In any situation, the rules of procedure of the national law 

that is applied to the arbitration can be applied.  

142. However the issue arises on what rules the Tribunal can settle on in the absence of 

the agreement of Claimant and Respondent. Claimant submits its opinion that in the light 

of Aguas del Tunari SA v. The Republic of Bolivia, “the consensual nature of arbitration” 

leaves the decision of amicus participation in the hands of the parties to the arbitration.
122

 

 

3. Rules allowing a non-disputing party to be heard 

143. Like the submission of documents by non-disputing parties, there are no provisions 

governing the non-disputing party‟s right to speak. Therefore following the order stated 

in Article 15.1, rules which the parties agree upon apply first, and in the case the parties 

cannot agree on the rules, the rules the Tribunal settles on are applied. In any situation, 

the rules of procedure of the national law that is applied to the arbitration can be applied. 

144. When Respondent and Claimant cannot agree on the rules applicable to this situation, 

the Tribunal decides on the rules to follow. Most of the investment arbitration decisions 

regarding the participation of amicus curie deny any kind of substantive rights to them.
123
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Claimant agrees that non-disputing parties should not be allowed the right to speak 

during the proceedings. 
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RREEQQUUEESSTT  FFOORR  RREELLEEIIFF  

 

A. Claimant has ratione personae to pursue arbitration before the ICC and FPS 

is not a necessary party to this proceeding;  

B. NPCS‟s actions and statements are attributable to Respondent; 

C. Respondent materially breached Claimant‟s right under both the Agreement 

and the BIT; 

D. Respondent‟s counterclaim is inadmissible; 

E. Claimant denies CSE‟s participation as amicus curiae in this arbitral 

proceeding. 

 

Respectfully submitted on 30 September 2010 by 

 

KOO 

 

On behalf of Claimant, 

 

Freedonia Petroleum   

 


