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PART ONE: JURISTICTION 

 I. THIS TRIBUNAL HAS JURISDICTION OVER CLAIMS 

A) In the case requirements to settle the dispute before the court of arbitration 

of ICC are provided 

 B) FPS is sub-company of the Claimant 

C) FPS‘s apply to the Ministry of Energy does not prevent to apply for 

arbitration 

 D) Diplomatic channels, mentioned in the BIT, are useless for this dispute 

E)The claim of Respondent, which asserts that the Claimant should be 

precluded from invoking the jurisdiction, is unfounded 

II. CLEAN SYLVANIA ENVORORIMENT COULD NOT BE HEARD AS AMICUS 

CURIA 

A) Arbitration is a process that goes only through the parties. Third parties 

cannot participate in this process 

 B) In arbitration process third party participations are limited 

 

PART TWO: MERITS 

 I.  THE ORIGIN OF THE EXPLOSION IS UNKNOWN 

II. RESPONDENT IS ALSO RESPONSIBLE FOR THE OCCURRENCE OF THE 

EXPLOSION. 

A) Respondent is responsible for the protection of an ecologically special area 

and livelihood of its citizens. 
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B) Respondent should not have issued license relating to the Medanos Field 

area which is so close to an ecologically vital area. 

C) If the Respondent did not find issuing the license inconvenient, it did not 

conduct an adequate inspectation later on. The Medanos Field Agreement 

could be terminated. 

 D) The Respondent has not taken any action following the explosion. 

 E) The respondent is responsible for recovering the damages. 

III. NPCS‘s all acTIONS IN THIS DISPUTE ARE ATTRIBUTABLE TO 

RESPONDENT UNDER INTERNATIONAL LAW. 

A) NPCS‘s actions are attributable to Respondent because NPCS is fully 

owned by the Respondent and Respondent controlled and/or directed NPCS. 

B) NPCS‘s actions are attributable to Respondent, because NPCS exercised 

governmental authority. 

IV.RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANT‘S 

INVESTMENT 

A) Claimant‘s investment is protected from all forms of expropriation by the 

BIT. 

B) Respondent‘s taking of Claimant‘s oil wells is expropriation 

C) Respondent‘s expropriation was unlawful 

D) Even if the expropriation was lawful, Respondent owes a full and effective 

compensation to Claimant 

IV. RESPONDENT DID NOT ACTED IN COMPLIANCE WITH FAIR AND 

EQUITABLE TREATMENT PRINCIPLE AND IT BREACHED CLAIMANT‘S 

LEGITIMATE EXPECTATIONS 

 A) The fair and equitable treatment provision under the BIT broadens investor 

protections to investors than customary international law 

B) All the understandings of the fair and equitable treatment principle lead to 

the same conclusion: Respondent‘s treatment of Claimant violates the fair and 
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equitable treatment principle. 

 V.AMENDMENTS OF THE OPA ARE NOT BINDING FOR THE CLAIMANT 

  A) Respondent is not entitled to rely on its domestic law 

  B) Even if the Respondent entitled to rely on its domestic law, the law is the 

applicable law at the date of the Agreement but not the amended version 

 1. Respondent is not entitled to amend its domestic law retrospectively 

2. If the Respondent declared as entitled to make an amendment, then it 

is not entitled to extend the Claimant‘s liability 
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MEMORANDUM OF CLAIMANT 

 

STATEMENT OF FACTS 

 

1. 30 June 1994  

Bilateral Investment Treaty (hereinafter referred to as the ―BIT‖) signed between 

the authorized representatives of the Republic of Freedonia and Republic of 

Sylvania. 

2. 17 October 2006  

The Sylvanian Congress (hereinafter referred to as the ―SC‖) authorized the 

authorized the participation of foreign investors in a public tender process in order 

to bid for oil exploration permits off the coast of Slyvania with the requirement of 

incorporating with a wholly-owned subsidiary in Slyvania. 

3. 31 January 2007  

The Republic of Sylvania (hereinafter referred to as the ―RoS‖) issued an 

international tender for deep sea exploration blocks in the Medanos field in the 

Libertad Gulf situated in the territorial waters of the RoS. 

4. 1 February 2007 

Freedonia Petroleum LLC (hereinafter referred to as the ―FP‖) which is a %60 

government owned and %40 privately-held and publicly-traded Freedonian 

consortium enterprises  owned international energy company,  and  Freedonia 

Petroleum S.A. (hereinafter referred to as the ―FPS‖) incorporated to participate to 

the bidding process. FPS got the tender as a sole bidder. 

5. 28 February 2007 

The Government of Sylvania (hereinafter referred as the ―GoS‖) announced its 

intent to award FPS a 5-year non-exclusive oil exploration and drilling license in 

respect of blocks of the Medanos Field. 

6. 24 March 2007  

The SC authorized the GoS to enter into Lisence Agreement with FPS by Law No. 

A-4575. 

7. 26 May 2007  

The GoS and FPS (hereinafter individually referred to as the ―Party‖ and 

collectively the ―Parties‖) entered into the Medanos License Agreement 
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(hereinafter referred to as the ―Agreement‖). With the Agreement, on the one hand 

FPS undertook to pay %12 royalty and to observe certain safety obligations which 

include to take all appropriate measures to prevent discharges of oil on navigable 

water; and in the event of discharge, to ensure an immediate and effective removal 

of oil on navigable waters, on the other hand with the Art. 18 of the Agreement, 

RoS undertook to take all necessary measures to ensure that FPS enjoys all the 

rights conferred upon it by the Agreement. And, any modifications of the terms 

and the conditions of the Agreement may only be made by mutual written consent 

of the parties. Also according to the Art. 22, the Agreement shall have the force of 

law between the Parties. 

8. 9 June 2009  

A large explosion, of which origin was unknown, occurred in the Medanos Field 

and caused several oil explorations well operated by FPS to leak. Damaged wells 

released 35,000-60,000 gallons of oil a day into the Gulf of Libertad Sylvania. 

9. 16 June 2009  

In a nationally televised press conference, scientific advisor to the Sylvanian 

government stated the importance of explosion and high possibility of the 

ecological effect of the oil spill. The ecological impact of the oil spill and FPS‘ 

handling off the situation led to a public outcry for the State to step in. 

10. 24 July 2009  

The confidential report of Sylvanian Government noted the importance of the 

effects of the spilling oil.  

11. 29 September 2009  

The leading Sylvanian newspaper (―La Reforma‖) noted that GoS asked FPS to 

remedy the spill and the FPS responded that it will take six months to completely 

seal off the leaking oil well. Five new release points were discovered. Once the oil 

spill reaches the Sylvanian coast a complete cleanup will be impossible. 

12. 21 November 2009  

There has been an amendment to the Sylvanian freedom of information law 

(hereinafter referred to as the ―FoI Law‖) that limiting the ―third-party‖ access to 

information cases before international tribunals involving RoS. The amendment 

required third party to appy to the Sylvanian Court for the details of the case 

before the international tribunal. However the amendment remained the pending 

cases accessible, which means amendment will be proactive. 
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13. 10 December 2009  

The SC amended several sections of the Oil Pollution Act (hereinafter referred to 

as the ―OPA‖) and extended liability for damages resulting from oil pollution. 

Scope of the term ―damages‖ was broadened by the amendment. Additionally, 

with the amendment several new safety obligations were set out. All these 

amendments were made effective retrospectively on 1 June 2009. 

14. 29 January 2010   

GoS asked FPS in written to take all measures to comply with the obligations 

under the amended OPA. 

15. 12 February 2010 

FPS requested from the Sylvanian Courts to declare that term of the Agreement 

took precedence over the amendments to the OPA. 

16. 26 February 2010  

GoS asked the FPS to pay SD 150,000,000 liquidated damages for the breach of its 

obligations under the Agreement and the amended OPA. FPS applied to the 

Sylvanian Ministry of Energy to resist the request for payment and asserted it had 

complied with all applicable safety obligations. 

17. 10 June 2010  

The Ministry of Energy rejected FPS‘s claim and requested it to pay requested 

damages. 

18. 10 August 2010  

Sylvania adopted a new Hydrocarbon Law introducing chances to the Sylvanian 

oil industry and created fully governmentally owned company, National Petroleum 

Company of Sylvania (hereinafter referred to as the ―NPCS‖). 

19. 30 August 2010 NPCS incorporated. 

20. 3 November 2010  

President of Sylvania declared to the press demonstrating that the oil spill caused 

catastrophic damage, because of the failure of the FPS. Life in Sylvania affected 

by this damage and social climate become fraught. 

21. 22 November 2010  

Clean Sylvanian Environment (hereinafter referred to as the ―CSE‖), a non-profit 

NGO asked the government to take urgent actions to remedy the results of the oil 

spill. 

22. 29 November 2010  
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Management and operating team of NPCS sent by the government in order to 

undertake all necessary remedial works. 

23. 10 December 2010 

The President of Freedonia asked to the President Sylvania for diplomatic 

negotiations and the Presidents come together two times on 14 and 17 December 

2010, which resulted negatively. 

24. 20 December 2010  

Several Freedonian high Government officials, who participated to the 

negotiations between Presidents declared the press that, the reason for the 

suspending of the negotiations RoS‘s unreasonable demands. 

25. 23 December 2010  

FP(hereinafter referred to as the ―Claimant‖) applied to the International Chamber 

of Commerce (hereinafter referred to as the ―ICC‖) against the RoS (hereinafter 

referred to as the ―Respondent‖). 

26. 29 April 2011  

The GoS submitted its objections on the Jurisdiction of ICC and served notice of 

its counterclaim. 

27. 30 May 2011  

The Claimant answered the objections to jurisdiction. 

28. 20 May 2011  

The Tribunal was constituted with the arbitrators appointed by the Parties and the 

chair appointed by ICC satisfying the ICC Rules. 

29. 28 July 2011  

Parties and the Tribunal signed the terms of references. 

30. 26 August 2011  

The CSE NGO requested the Sylvanian Court of Administrative Matters to release 

the details of the Arbitration including the pleadings and transcripts of the 

proceedings. 

31. 31 August 2011  

The Sylvanian Court on Administrative Matters notified the GoS and FP about the 

request and invited them to submit their comments by no later than 5 September 

2011. 

32. 5 September 2011  

Both Party submitted their comments. 
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33. 29 September 2011  

The Sylvanian Court on Administrative ordered the release including only the 

pleadings but not the proceedings. 

34. 10 September 2011  

CSE submitted a request to the Tribunal to be present at the hearings, to submit 

documents and to be heard as a non-disputing party in the ICC proceedings. 

35. 11 September 2011  

The Tribunal invited the Parties to submit their comments to CSE‘s request in their 

memorials. 
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PART ONE: JURISTICTION 

 

I.THIS TRIBUNAL HAS JURISDICTION OVER CLAIMS 

 

A)Requirements to Settle the Dispute Before the court of arbitration of ICC are 

provided. 

 

36. The facts of the present case are prima facie sufficient for settlement before the 

arbitral tribunal.  

37. According to the ICC Rules
1
, a private company and another private company or a 

private company and the host state can become parties in ICC arbitration process because of a 

business dispute between them. 

38. Claimant, Respondent and the business character of the dispute satisfy the structural 

and functional requirements to settle a dispute before the arbitration court of ICC, according 

to the ICC Rules.  

 

B) FPS is sub-company of the Claimant. 

 

39. Claimant is an international energy company which is established regarding Freedonia 

Private Law
2
. And in the case, Claimant operates under the rules of BIT and licence 

agreement
3
, in Sylvania, via FPS

4
. 

40. Because, the Sylvania Congress authorized the participation of foreign investors for oil 

exploration on condition that, ―foreign investors should be required to incorporate a wholly-

owned subsidiary in Sylvania‖
5
. 

41. As far FPS, considering its place in the case, is a sub-company of Claimant
6
, which is 

established for the oil exploration and extraction operations in the Sylvania by the FP. This 

                                                             
1 ICC Rules art. 1(1) 
2 Uncontested Facts para.1 
3 Medanos Licence Aggrement; Uncontested Facts para. 4 
4 Uncontested Facts para. 3 
5 Uncontested Facts para. 2 
6 Uncontested Facts para. 3 
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establishment is based on the BIT and the licence agreement between the claimant and the 

State of Sylvania. In this context, it is unacceptable to admit that the two companies are 

independent from each other. 

 

C)FPS’s apply to the Ministry of Energy does not prevent to apply for arbitration. 

 

42. Additionally, the administrative proceedings have been commenced by the FPS before 

the Ministry of Energy of the Sylvania
7
. However, this beating of the FPS has been rejected 

by the Ministry of Sylvania
8
. Therefore, the Claimant, who is the sole and exclusive owner of 

the FPS, has no change to search a solution for the dispute before the administration of the 

Sylvania.  

43. Because of the fact that, according to BIT, court of arbitration of ICC is authorised to 

settle such dispute
9
, it is natural for the claimant to apply to ICC arbitration. And also 

Claimant has the rights to demand compensation for damage of its sub-company
10

, FPS. 

 

D)Diplomatic channels, mentioned in the BIT, are useless for this dispute 

 

44. The dispute of the case is arising out of the breach of the licence agreement and the 

BIT. Because the damage, occurs due to a commercial company‘s direct investment in a 

foreign state
11

. Therefore, this conflict cannot be solved through diplomatic channels. By the 

way according to BIT, a dispute that occurs between a foreign investor company and a host 

state must be solved at the court of arbitration of the ICC
12

 

45. Firstly, FP, the international commercial enterprise, apply to ICC as a foreign 

investor
13

, so, there is no dispute should be settled by the diplomatic channels. 

46. Secondly, to mention about a diplomatic dispute, the dispute must be occur between 

two states or governments. However, in the case, this kind of a situation, do not even exist.  

                                                             
7 Uncontested Facts para. 17 
8 Uncontested Facts para. 18 
9 BIT, art. 11 
10 Uncontested Facts para. 3 
11 Uncontested Facts para. 7 
12 BIT, art. 11 
13 Uncontested Facts para. 26 
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47. The State of Freedonia is not related with the dispute, even if the state is the sixty per 

cent partner of the Claimant, it is not sufficient -for the reasons that Claimant explained 

previously- to describe FP as a public law entity. 

 

E)The claim of Respondent, which asserts that the Claimant should be precluded from 

invoking the jurisdiction, is unfounded.  

 

48. In the case, one of the claimant‘s partners is the State of Freedonia, however, claimant 

-independent from its partnership structure- is a private commercial company that has its own 

legal personality. Although the state of Freedonia has FP‘s majority of shares, FP is a private 

company that is established according to Freedonia laws. In other words, from the point of 

view of mercantile law, there is no difference between FP and another private entity 

established according to the Freedonia Private Laws
14

. Because the fact that the State of 

Freedonia, owns major part of the FP shares, does not alter the FP‘s commercial private 

character. 

49. Claimant invests in private law area and functions depending on private law. In the 

case, the claims of the Respondent, such as FP is a public corporate entity furthermore it 

cannot be depend on ICC Rules therefore arbitration court of ICC is unauthorised, are 

groundless allegations. But it is not enough to accept that the Claimant is a public law subject 

and depends on the public law. Because, it is accepted that, if the conduct of any State-owned 

private company –as Claimant-  does not be acted by the public law authorities, it would not 

to be possible to accept that entity as a public law subject
15

.  And also in Maffezini
16

, tribunal 

states that the a prima facie state entity, the SODIGA, in substance was dependent on the. 

private law . 

50. As any private company has an investment based on BIT, has the potentia of applying 

to the court of arbitration of ICC, if there is a dispute arising from the BIT; Claimant has the 

right to apply ICC to settle a business dispute with the host state. 

51. Although the major partner of Claimant is the state of Freedonia, Claimant‘s functions 

are based on commercial rules, for profit making as an ordinary commercial entity. In this 
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condition, it is not possible to accept that the claimant is in the administrative structure of 

Freedonia
17

 
18

. 

52. Because state action‘s first purpose is the public interest
19

, not to make profit. Yet, in 

the case, the activity of oil exploration and extraction in a foreign country, there is no public 

benefit for Freedonia citizens. On the contrary, it could be said that, this kind of investment 

crates benefits for the host state, the Respondent, and its citizens.  

53. The operational risk that Claimant takes in this activity is fully commercial and the 

qualification of that risk is independent from the Claimant‘s partnership structure. 

 

II. Clean Sylvania Environment could not be heard as Amicus Curiae 

 

A)Arbitration is a process that goes only through the parties. Third parties cannot 

participate in this process. 

 

54. Arbitration differs from the legal jurisdiction in many points. One of these points is the 

confidentiality of trail, including the principle of privacy of the arbitral hearings. 

55. In the legal jurisdiction, the essential rule of the process of trails is public trail. This 

essential rules intends to assure the right to a fair trail. In contrary, the arbitration would be 

―inherently‖ confidential
20

. On the other words, in the arbitration process, confidentiality is 

one of the main principles of the process
21

. Even arbitration is a dispute resolution way that 

settled by the arbitrators who are chosen by the parties of the dispute. 

56. In these conditions, violation of fair trail cannot be possible in the arbitral trails. 

Because arbitration is a process that passes among the professional parties. Furthermore, the 

award –will be given after the process by the court of arbitration- is not relevant to the public 

interest. Therefore, giving permission to the third parties to participate in oral hearings is 
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contrary with the benefits of arbitration
22

, even if that permission is given for the public 

interest. 

 

B)In arbitration process third party participations are limited 

 

57. In addition the new arbitration rules of the ICC, limits the third party‘s participation by 

identifying them as ―additional party‖
23

. As well on 21 November 2009, State of Sylvania, the 

Respondent, limited the third party access to information of the international cases which are 

appurtenant the State of Sylvania
24

. According to this amendment, already CSE is not able to 

access information about this case. Besides, CSE is a NGO of the Sylvania. CSE‘s this 

request is a dilemma with that amendment. 

58. Because of these reasons, court of arbitration should not give permission to CSE to 

participate in oral hearings. Moreover, CSE claims that, its members are the most aggrieved 

part of the people who are affected by the explosion
25

. Therefore, CSE requests to be a party 

against the Claimant, in the arbitral process
26

.  

59. In order to keep the process fair, court of arbitration should not be give permission to 

the CSE to participate in the oral hearings. 

60. On the other hand, the case is also related with the commercial credit of the Claimant. 

Hence participation of a third-party NGO, who is irrelevant from the dispute, could not only 

harm the commercial credit of the Claimant, but also violate the confidentiality of the 

hearings
27

.  

61. The Claimant is a commercial company and it has a purpose to make profit. At the 

same time Claimant operates on international area in which conditions of competition are at 

high level. Giving permission to the third party attendants to participate in oral hearings, 

results in against the claimant. Per chance, the award of the tribunal goes against the 

Claimant, there is no doubt on that the claimant‘s will lose value in the marketplace, 
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moreover, if any third person becomes aware of the award, the claimant‘s sustained loss will 

rise.  

62. Apart from the possibility of losing the Claimant‘s commercial credit, during the 

hearings, intrinsically, some classified information and documentation about the company, 

will be presented to the court. Third party participation –even if third person‘s participation is 

as audience- to the arbitral hearings, cannot be accepted by the parties of the arbitration who 

worry about the privacy. Already, ICC Rules state that the arbitral trkribunal should concern 

this. In addition, confidentiality of the arbitral process is claimed by the doctrine. After all, 

one of the purposes of choosing the arbitration for the settlement of such dispute is that. 

63. Further, CSE has no legal interest for attending to the confidential hearings. Because, 

the award will be given after the arbitration, could not have an affect upon the CSE, at the 

same time the award could not bind anyone except the Claimant and the Respondent. 

64. As a conclusion, CSE is not related with the parties, the dispute and the arbitral 

process. Into the bargain, participation of CSE to the oral hearings constitutes an impediment 

for the privacy of the arbitral process.  
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PART TWO: MERITS 

 

I.THE ORIGIN OF THE EXPLOISON IS UNKNOWN 

 

65. When the explosion occurred in the Medanos Field causing several oil exploraitons to 

leak, the origin of the exploison was unknown.
28

 There have been no definite conclusion on 

the cause of the exploison later on.
29

 Paralelly, there is no indication that may constitute a 

proof of the fact that FPS conduced to the exploison by its own conducts or breached the 

safety obligations. The exploison may also be predicated on the water or soil structure of the 

territory of the Respondent in which exploration wells located in or any other reasons that 

cannot be attributable to the Claimant such as by reason of force majeure. Claimant has also 

made a considerable investment of capital later on the licence agreement before such an 

unforseen explosion occured. Thus and so  Claimant is not the party who caused the 

exploison, big damages and required to pay compensation , contrariwise, it is the aggrieved 

party who also incur loses. 

 

II.RESPONDENT IS ALSO RESPONSIBLE FOR THE OCCURENCE OF THE 

EXPLOISON 

 

66. Respondent is liable to fulfil the appropriate feasibility studies in order to forsee any 

particular situations arising from structure of territory and water and position of the land and 

to immobilize whether there is any potential factors that may cause exploison as a result of the 

ground study and take the ecological impact into cons,deration before entering into the 

Medanos License Agreement with FPS. 

 

A)Respondent is responsible for the protection of an ecologically special area and 

livelihood of its citizens. 

 

                                                             
28 Uncontested Facts, para 7. 
29 Clarification no 28. 



XXVI 
 

67. In Convention on Biological Diversity, which both Sylvainian Government and FPS 

are parties, it is reaffirmed that states have sovereign rights over their own biological 

resuorces and also States are responsible for especially conserving their biological diversity 

and for using their biological resources in a sustainable manner.
30

 The Republic of Sylvania 

has a responsibility to protect its environment and the health , safety and livelihood of its 

citizens.
31

 

68. The Sylvanian Keys  are of prime importance for being a protected marshland area 

characterized by high levels of biodiversity.
32

 That being said, the Respondent is the one to 

maintain the conservation of aforesaid biodiversity based land which is close to the Medanos 

field subject to the licence agreement. 

 

B)Respondent should not have issued license relating to the Medanos Field area which is 

so close to an ecologically vital area. 

 

69. Home state and agencies of it have to take cognizance of environmental effects of 

foreign investment. The feasibility studies that are bounden to be made before giving 

allowance to the entrance of foreign investment also requires an assesment on the ecological 

impacts of the investment. If the impact on the environment will be harmful, the license will 

not be issued. If it is issued, it has to be revocated.
33

  

70. Scientific advisors to the Respondent has stated in a nationally- televised press 

conference that the Gulf oil spill could  carry oil southward along the Sylvanian coast and into 

the Sylvanian Keys.
34

 This shows that this biodiversity based land is close enough to the 

Medaos Field, which is subject to the licence agreement  , to constitute a potential risk to be 

got harmed in the case of an explosion or any other event. Respondent was liable for 

ascertaining this circumstance before entering into such a widely license agreement in this 

area. 

71. If the Sylvanian Government ascertained this special cırcumstance, it is laid a burden 

on facilitating the exchange of information, from all publicly available sources, relevant to the 

conservation and sustainable use of biological diversity , taking into account the special needs 
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of developing countries. Such exchange of information shall include exchange of results of 

technical, scientific and socio-economic research, as well as information on training and 

surveying programmes, specialized knowledge, indigenous and traditional knowledge as such 

and in combination with the technologies.
35

 However, there is no indication that The 

Respondent has complied with this provisions.  

72. Furthermore, it is seen that Claimant  conducted the usual geological surveys before 

bidding and the Government received this  usual environmental impact reports before the area 

was opened up to exploration.
36

 If there is such a vital area close to the Medanos Field subject 

to the exploration and bidding license, Respondent should have stimulated FPS explicitly and 

independently and demanded an feasibility study beyond usual survey of FPS. Furthermore, if 

in the survey was not adequate, Respondent had to ascertain this in the report and 

consequently not to issue the licence or issue it subject to the condition of additional 

measures. 

 

C)If the Respondent did not find issuing the license inconvenient, it did not conduct an 

adequate inspectation later on. The Medanos Field Agreement could be terminated. 

 

73. As in n developed countries, the impact to the environment of the activity of foreign 

director should be given more importance. An investment project or agreement, even if it is 

brought into force, can be rescinded if it can be seen that either the harm of it to the 

environment is inevitable or this harm will be by far more than the profits of the projects.
37

   

Thus, in Frase Island there was a sand mining contract between the Australian Government 

and an American company, Dillingham Corporation.The contract was terminated after an 

environmental impact study reported on the adverse affects of the mining of sand to the 

environment. Since the island was close to the Great Barrier Reef, there was also the fear that 

the mining would affect the ecology of the Reef which is protected by the World Heritage 

Convention.The govenrment rescinded the contract.
38

 

74. It is widely accepted that a State has a right to rescind the investment projects and 

agreements harming the environment substantially. In International Bank,
39

 the arbitration 
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tribunal entitled Dominican Republic to such right. This right is derived from not only the 

sovereignity of the State about preserving its realm from environmental damage but also from 

the  requirement of the acceptance of that a State keeps the right to preserve the environment 

for the sake of humankind in modern international law.
40

 However the use of this right has to 

ground on objective reasons.
41

 For the Respondent here in the case, having a protected 

ecologic area close to the invesment project‘s place ,on which also the exploison occured ,is 

an adequate objective reason to legitimate the termination of the contract  as shown in the 

similar cases mentioned earlier. However there is no indication that the Sylvanian 

Government has taken any of these steps. 

 

D)The Respondent has not taken any action following the explosion. 

 

75. The exploison occurred in the Medanos Field causing several oil explorations to leak. 

The damaged wells relesaed considerable amount of oil a day into the Gulf of Libertad 

Sylvania and the Sylvania Keys were alse in danger. There were several indications that the 

disaster in the Gulf could get worsen.
42

 Additionally, although it cannot be so clear that the 

exploison arises from any reason that can be attributable to the FPS and it can also be such 

reason that the government is actually liable, the Sylvanian Government has taken no action 

against spreading of the exploison out. Besides, the Government was aware of this situation 

and in the leading Sylvainan newspaper some excerpts were posted from a confidential report 

of the Government realted to this point which contains that the company has informed the 

Government about that is not possible to completely seal of the leaking oil well in less than 

six months and some new release points are being discovered. Furthermore, the government 

knew that once the oil spill reaches the Sylvanian Coast a complete cleanup will be 

impossible.
43

 This is even an enough reason for the government to take some steps to prevent 

by the environmental reasons and common weal. The Government should have stepped in 

immediately without waiting for this interval. However the Government gave priority to make 

changes in domestic law, limitation of access to the cases, compansation calculation ,adding 

new safety obligations and the other formal regulation works more that active steps. These 

changes in law and other formal steps did not assist FPS to contend with the affects of the 
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exploison and even made the conditions more difficult for it to provide the solutions. 

Although this, FPS has met the requirements immediately and independently mobilised an 

emergency response team to work on plugging the wells and to address environmental 

damage at first sight.
44

 The government here has not done what it is incumbent on. 

 

E)The respondent  is responsible for recovering the damages. 

 

76. As a consequence of the explanations about the attitudes of the government mentioned 

above, the Respondent was not sufficient and prompt to take the necessary steps neither at the 

license stage about inspection nor after the exploison. This makes the situation and damages 

attributable to the Respondent. Furthermore,  if any occasion is the subject matter relating to 

environmental catastrophes, it was forseen by the parties in the BIT that the Contracting Party  

which the affected investment has been made in the territory of shall offer adequate 

compensation.
45

 This is also the provision that supports the result of it. 

 

III.NPCS’S ALL ACTIONS IN THIS DISPUTE ARE ATTRIBUTABLE T 

RESPONDENT UNDER INTERNATIONAL LAW 

 

77. The International Law Commission Articles on State Responsibility (―ILC Articles‖) 

codified the universal interpretations of a State‘s responsibility under international law.  These 

Articles have been uniformly used by international investment tribunals. For instance, in 

Maffezini
46

, Noble Ventures v. Romania
47

, and Eureko v. Poland
48

, the ILC Articles were 

used to determine whether an act of a state organ or of a state-owned entity can be attributed 

to the state. It is internationally recognized that these rules are applicable to all the disputes 

between investor and state. 

78. In the current case, NPCS‘s actions and Respondent‘s liability thereof are in dispute. 

In order to attribute to conduct, Respondent in the current case, it is sufficient if one of the 

elements is present in the entity that carried out that conduct: the entity is an organ of the 
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state, it is empowered to ―exercise elements of the governmental authority‟, or it is controlled 

by the state.
49

 

79. Respondent created NPCS and acted through NPCS; Claimant suffered from NPCS‘s 

actions. NPCS‘s actions are attributable to Respondent because NPCS is fully owned by the 

Respondent, thus Respondent controlled and/or directed NPCS (A).  NPCS exercised 

governmental authority. (B) 

 

A)NPCS’s actions are attributable to Respondent because NPCS is fully owned by the 

Respondent and Respondent controlled and/or directed NPCS. 

 

80. Article 8 of the ILC Articles provides that “the conduct of a person or group of 

persons shall be considered an act of a State under international law if the person or group of 

persons is in fact acting on the instructions of, or under the direction or control of, that State 

in carrying out the conduct.”  

81. The general rule of international law is that “…the only conduct attributable to the 

State at the international level is that of its organs of government, or of others who have acted 

under the direction, instigation or control of those organs…of the State”
50

. In other words, 

pursuant to the Article 8 of the ILC Articles, if a private person or entity acts in terms of 

instructions of the state, regardless of whether the conduct involves governmental activity, the 

corporate veil must be pierced and such conduct should be attributed to state.
51

  

82. Tribunals have held that when an entity is exercising public powers
52

 or wherein the 

State is using its majority ownership interest to achieve a particular result
53

, then it may cause 

to state attribution.
54

 

83. Respondent created NPCS on 10 August 2010 by issuing the Hydrocarbon Law; and 

NPCS was incorporated on 30 August 2010. It is an uncontested fact that NPCS is fully 

owned by the Respondent.
55

 Additionally, the Board of Directors of NPCS was appointed by 
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the Respondent.
56

 This entire picture of ownership of NPCS by Respondent leads to the 

conclusion that NPCS was under the prepotent ―direction‖ or ―control‖ of Respondent in 

accordance with Article 8 of the ILC Articles. Since NPCS is fully owned and directed by 

Respondent, its actions are fully attributable to Respondent. 

 

B)NPCS’s actions are attributable to Respondent, because NPCS exercised 

governmental authority. 

 

84. The actions of NPCS are attributable to Respondent under Article 5 of the ILC 

Articles.  Article 5 of the ILC Articles provides that “…the conduct of an entity, which is not 

a State organ, but whose structure, function and control flow from governmental authority is 

considered the conduct of the State provided that the entity is acting in that capacity in the 

particular instance…” In this case, the NPCS acted upon an Executive Order No: 2010-1021 

dated 29 November 2010. The Executive Order stated that NPCS was authorized to take any 

actions regarding the controlling of oil wells during the ongoing oil spill at the Medanos 

Field. On the same day, management and operating teams sent by the Government took over 

the premises of the oil wells.
57

 The teams consisted of the personnel of NPCS
58

, which leads 

to the conclusion that NPCS‘s structure, function and control flow from governmental 

authority. Accordingly, its conduct should be considered as fully attributable to Respondent. 

85. Respondent is using the corporate veil of NPCS by stating that NPCS‘s actions are not 

attributable to it; and is trying to exclude its liability. However, the corporate veil of private 

entity may not be utilized by a state to avoid obligations, abuse rights or other fraudulent 

purposes.
59

 

86. In conclusion, all of the wrongful acts that were committed by the NPCS are 

attributable to Respondent, in this case. 

IV.RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANT’S INVESTMENT 

87. In recent decades, BITs have become the most important international legal 

mechanism for the encouragement and governance of FDI.
60

 The BIT protects foreign 
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investors from host State‘s expropriations. Claimant‘s investment is protected from all forms 

of expropriation by the BIT (A). Respondent‘s taking of Claimant‘s oil wells is expropriation 

(B). Respondent‘s expropriation was unlawful (C). Even if the expropriation was lawful, 

Respondent owes a full and effective compensation to Claimant.(D) 

 

A)Claimant’s investment is protected from all forms of expropriation by the BIT  

 

88. Article 4(2) of the BIT provides that “Investments of Investors of one of the 

Contracting Parties shall not be directly or indirectly nationalized, expropriated, 

requisitioned or subjected to any measure having similar effect in the Territory of the other 

Contracting Party, except for public purposes, or national interest, against immediate full 

and effective compensation, and on condition that these measures are taken on a non-

discriminatory basis and in conformity with all legal provisions and procedures.” 

89. In addition, Article 4(1) of the BIT provides “the Investments to which this Agreement 

relates shall not be subject to any measure which might limit permanently or temporarily the 

Investor’s ownership, possession, control or enjoyment, save where specifically provided by 

law and by judgments or orders issued by any courts, administrative bodies, or tribunals 

having jurisdiction.” 

90. It is undisputed that a state may expropriate an investment not only in direct means but 

also in an indirect manner. Article 4(2) of the BIT expressly refers to indirect expropriation by 

stipulating “…any measure having similar effect…”. In an indirect expropriation, the State‘s 

interference with the investment results in the effective loss of management, use or control, or 

a significant depreciation of the value, of the assets of a foreign investor‖.
61

 

91. International law does not distinguish indirect from direct expropriations. For 

example, Article 6(1) of the BIT between Argentina and United States stipulates that “all 

expropriations, including those accomplished indirectly through measures tantamount to 

expropriation or nationalization, which, as the immediately following parenthetical confirms, 

must be deemed indistinguishable from expropriation simpliciter.” This provision of 

Argentina-United States BIT is in the similar manner with the BIT of current case.  

 

                                                             
61 UNCTAD, p. 2. 



XXXIII 
 

B)Respondent’s taking of Claimant’s oil wells is expropriation  

 

92 As it is aforementioned, Respondent created a company named NPCS on 10 August 

2010; and the President gave some authority to NPCS with an Executive Order dated 29 

November 2010. On the same day, management and operating teams sent by the Government 

took over the premises of the oil wells of Claimant.
62

 The teams consisted of the personnel of 

NPCS.
63

 Since FPS and its personnel were not given a choice to surrender the oil wells,
64

 we 

can say that the takeover was done without Claimant‘s consent and probably using public 

force. 

93. Professor G.C. Christie analyzed two international decisions on expropriation
65

: the 

judgment of the Permanent Court of International Justice in Certain German Interests in 

Polish Upper Silesia,
66

 and the arbitral award of the tribunal solving a dispute between 

Norway and the United States in the Norwegian Shipowners Claims case.
67

 In his articles, in 

terms of the said cases; Christie concluded; 

―(i) that a State may expropriate property, where it interferes with it, even though the State 

expressly disclaims any such intention, and  

(ii) that even though a State may not purport to interfere with rights to property, it may, by its 

actions, render those rights so useless that it will be deemed to have expropriated them.‖ 

94. In addition to analyze of Christie, Judge Rosalyn Higgins analyzed the same decisions 

and arrived in a similar conclusion.
68

 There are further decisions and researches by the 

scholars concluding in the same manner. The Iran-U.S. Claims Tribunal, for example, has 

repeatedly held that ‗[t]he intent of the government [concerning expropriation] is less 

important than the effects of the measures on the owner and the form of the measures of 

control or interference is less important than the reality of their impact.  The tribunal dealt 

with de facto takings of Property by the government such as Physical seizure of property by 

some individuals whose actions were attributable to Government of Iran, or deprivation of 

property rights through the governmental appointment of temporary managers and other 
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similar measures, and they were found to be attributable to the government regardless its 

economic benefit to it.
69

  

95. On this ground, Respondent‘s actions resulted in the same manner with an 

expropriation regardless the fact that Respondent did not explicitly declared that it is 

expropriating the Claimant‘s investment. The key point is neither the intention nor the action; 

it is the results of Respondent‘s action from the point of Claimant‘s investment. The results 

from the point of investor which constitutes expropriation were stipulated in an ICSID case as 

follows: the ―ample authority for the proposition that property has been expropriated when the 

effect of the measures taken by the state has been to deprive the owner of title, possession or 

access to the benefit and economic use of [its] property.‖
70

 In the case on hand, the oil wells 

were no longer in the possession of the Claimant after the takeover and Claimant could not 

Access to the benefit and economic use of its property.  

96. In short, international tribunals, jurists, and scholars have consistently appreciated that 

states may accomplish expropriation in ways that may seek to cloak expropriatory conduct 

with a veneer of legitimacy. For this reason, tribunals have increasingly accepted that 

expropriation must be analyzed in consequential rather than formal terms.
71

 Therefore, the 

tribunal should render that Respondent‘s action resulted in expropriation due to the fact that it 

meets all the requirements which are recognized by scholars and international tribunals. 

 

C)Respondent’s expropriation was unlawful 

 

97. It is generally accepted in the international law that both de facto/indirect and de 

jure/direct expropriations are prohibited.
72

 As it is aforementioned, foreign investments are 

protected from expropriation by nationalization/expropriation articles provided in the BIT. In 

this respect, an expropriation article, Article 4 was provided in the BIT between Government 

of Freedonia and Government of Sylvania.  

98. The force of BIT is such a vital issue for the parties that the BITs mostly include an 

observance of commitments article. In the current case Article 10 of the BIT provides “Each 

                                                             
69 William L. Pereira Associates, p.198, 227; Computer Sciences Corp. p. 269, 302-03; Sola Tiles, Inc. p.223; 

Kenneth P. Yeager p. 92, 102-04, 108. 
70 CDSE. para.77 
71 REISMAN 
72 REISMAN 



XXXV 
 

Contracting Party shall constantly guarantee the observance of any obligation it has assumed 

with regard to Investments in its Territory by Investors of the other Contracting Party.” 

99. Assuming that the tribunal is satisfied with our aforementioned explanations regarding 

the NPCS actions amounting to expropriation, Respondent, Government of Sylvania, is liable 

of expropriation actions committed in the current case in respect of Article 4 and Article 10 of 

the BIT. Respondent undertook to protect Claimant‘s investments in its country against all the 

means of expropriation, included an observance of commitment provision; however acted as 

if none of these provisions are ever existed. 

100. On the other hand, such provisions do not mean that expropriation is always 

considered as unlawful; BITs do not prohibit expropriation per se.
73

 In some cases, host-

States may expropriate the foreign investor‘s investment provided that following requirements 

are met: 

 State must have a public purpose or national interest 

 Expropriation must be done in a non-discriminatory manner 

 Expropriation must be done in compliance with legal provisions and procedures 

 A prompt, adequate and effective compensation must be paid before the expropriation. 

101. The Tribunal in Siag and Vecchi v. Egypt clarified that these are cumulative 

requirements and that ―failure on one [of the requirements for expropriation] is failure 

overall‖.
74

 

102. The states are entitled to expropriate foreign investment for a public purpose, on 

condition that it is done in a non-discriminatory manner and a payment of prompt, adequate, 

and effective compensation is made.
75

  

103. The requirement of public purpose does not exist in the current case. FPS took all the 

measures in order to stop the leak from the damaged wells. A team consisted of members 

from government and private contractors, including experts from FPS and NPCS started 

working on the leak long before the government officially transferred management of the 

wells to NPCS on 29 November 2010.
76

  What we should question is whether the transfer was 

necessary or not. Considering that the leak was stopped with the joint efforts of the members 

of the said team, what remained was only cleanup and remedial work.  In addition to the 
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efforts of the said team, FPS independently mobilized an emergency response team to work 

on plugging the wells and to address environmental damage.
77

 In this respect, there was no 

reason behind expropriating Claimant‘s investment. As we all witnessed in BP case, in 2010, 

repairing the damaged oil wells is one of the turning points in these cases. FPS was ready to 

collaborate with the host-State for the cleanup work as it did for the plugging. FPS acted in 

compliance with its responsibilities, established an independent team which showed diligence 

to plugging work. The size of the disaster is not a ground for public purpose requirement. The 

leak was stopped long before the expropriation. Taking over the already repaired wells is not 

in favor of the public purpose and national interest; however, organizing and cooperating all 

the relevant real and legal persons for the cleanup work and minimizing the results of the 

explosion would be highly beneficiary for the public and the environment. 

 

D)Even if the expropriation was lawful, Respondent owes a full and effective 

compensation to Claimant 

 

104. Even if Respondent may claim that the expropriation was lawful since the leak in the 

oil wells caused an environmental disaster in the gulf. While environmental cases may meet 

the requirement of public purpose, the fact that the property was taken for this reason does not 

affect either the nature or the measure of the compensation to be paid for taking.
78

 On this 

ground, the tribunal in CDSE v. Costa Rica did not even analyze the evidences submitted by 

Costa Rica which refers to as its international obligation to preserve environment. The 

tribunal rendered that the purpose of protecting the environment does not alter the legal 

character of the taking for which adequate compensation must be paid. In this respect, 

regardless the reason behind the expropriation, Respondent‘s expropriation was unlawful. 

Respondent was required to pay the fair market value of Claimant‘s investment before the 

expropriation; however, it failed to do so. Accordingly, Respondent should bear the 

consequences of its unlawful actions. Respondent is liable of a prompt, adequate and effective 

compensation to the Claimant. 
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IV. RESPONDENT DID NOT ACTED IN COMPLIANCE WITH FAIR AND 

EQUITABLE TREATMENT PRINCIPLE AND IT BREACHED CLAIMANT’S 

LEGITIMATE EXPECTATIONS 

 

105. The fair and equitable treatment provision under the BIT broadens investor protections 

to investors than customary international law.  All the understandings of the fair and equitable 

treatment principle lead to the same conclusion: Respondent‘s treatment of Claimant violates 

the fair and equitable treatment principle. 

 

A)The fair and equitable treatment provision under the BIT broadens investor 

protections to investors than customary international law  

 

106. Article 2(2) of the BIT provides that ―The Contracting Parties shall at all times ensure 

treatment in accordance with customary international law, including fair and equitable 

treatment and full protection and security, of the Investments of Investors of the other 

Contracting Party.‖  International practice and commentary have supported the view that the 

fair and equitable treatment provision equated to customary international law, or that it 

comprises a broader set of protections than it.
79

  NAFTA tribunals have explicitly 

corresponded fair and equitable treatment provisions with customary international law 

through the interpretation of NAFTA Free Trade Commission interpretation.
80

 

107. As it is aforementioned, BITs are the main keys to protect the investment. Application 

of fair and equitable treatment provision would contribute to such purpose of the investment. 

Claimant had fair and legitimate expectations as to its investment in Respondent‘s country. 

Preserving the stability of investment expectations is also a paramount consideration as it is 

stated by the tribunal of Metalclad case.
81

 As it is analyzed by Professor Vandevelde “The 

fair and equitable treatment standard in BITs has been interpreted as requiring that covered 

investment or investors receive treatment that is reasonable, consistent, non- discriminatory, 

transparent, and in accordance with due process..‖
82

 and ―…no award is inconsistent with 
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this theory of standard…”
83

 According to Vandevelde, the fair and equitable treatment 

principle associates with the rule of law.  

108. Understanding fair and equitable treatment as legality is fit for the purposes of the 

BITs. BITs essentially are instruments that impose legal restraints on the treatment of covered 

investments and investors by host states. ―The main aim of a BIT is a partial subordination of 

the sovereign’s power to the legal constraints of the treaty”.
84

  

109. Vandevelde‘s view is based on four criteria based on the decisions of the tribunals as 

to fair and equitable treatment principle. According to the tribunals, the conduct should be 

―arbitrary, grossly unfair, unjust, or idiosyncratic‖
85

, or should involve ―a lack of due process 

leading to an outcome which offends judicial propriety‖
86

, or should ―substantially changed 

the legal and business framework under which the investment was decided and 

implemented‖
87

, or should be ―in breach of representations made by the host State which were 

reasonably relied on by the claimant.‖
88

 

110. In addition to the view of the scholars, the tribunals applied fair and equitable 

treatment provisions in the same manner. The tribunal in a NAFTA case
89

 rendered that ―in 

light of the high measure of deference that international [law] generally extends to domestic 

authorities to regulate matters within their own borders.‖ In addition this decision, another 

tribunal decided in the same manner in another case
90

 The tribunals accepted different 

theories in different cases; however they lead us to the same conclusion: fair and equitable 

treatment provision of the BIT broadens the protection of investor compared to customary 

international law. 
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B)All the understandings of the fair and equitable treatment principle lead to the same 

conclusion: Respondent’s treatment of Claimant violates the fair and equitable 

treatment principle. 

 

111. Respondent‘ taking was a breach of Article 2(2) of BIT, fair and equitable treatment 

provision. Claimant‘s legitimate expectations of predictability and certainty were breached by 

Respondent‘s unlawful expropriation. Respondent‘s expropriation was done unlawfully, 

without any payments in terms of compensation. Additionally it was not due process since it 

was an indirect expropriation. As OECD reports “…When a government expropriates 

property, compensation should be timely, adequate and effective. The right to fair 

compensation and due process is uncontested and is reflected in all international investment 

agreements…‖
91

 OECD also reports that “…If a government decides to expropriate land or 

other property, this decision ought to be motivated by a public purpose, observe due process 

of law, be non-discriminatory and guided by transparent rules that define the situations in 

which expropriations are justified and the process by which compensation is to be 

determined…”
92

 

112. We would like to underline the fact that approximately in 55 cases before the ICSID 

tribunals, claimants alleged both indirect expropriation and violation of fair and equitable 

treatment standard. In such cases any line separating indirect expropriation and violation of 

fair and equitable treatment is very thin.
93

 The reluctance of many ICSID tribunals to find 

States liable for expropriation by indirect means has contributed to the gowning of 

prominence of the  fair and equitable treatment standard, which if often that investors succeed 

with in lieu of fair and equitable treatment.
94

 

113. In addition to our aforementioned explanations as to the illegality of the expropriation, 

the tribunal should consider that ―A wide variety of measures—including taxation, regulation, 

denial of due process, delay and non-performance, and other forms of governmental 

malfeasance, misfeasance, and nonfeasance—may be deemed expropriatory if those measures 

significantly reduce an investor's property rights or render them practically useless.
95
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114. Since FPS and its personnel were not given a choice to surrender the oil wells,
96

 it is 

uncontested that FPS‘s property right over the wells became practically useless. Additionally, 

Respondent expropriation of the wells satisfying the autonomously accepted criteria of 

national interest/public purpose, non-discriminatory manner, due process and compensations, 

in terms of aforementioned explanations under the Argument II. 

115. Additionally, as it is rendered in PSEG Global v. Turkey
97

, sudden changes in laws 

may amount to violation of fair and equitable treatment standards as well. 

 

V.AMENDMENTS OF THE OPA ARE NOT BINDING FOR THE CLAIMANT 

 

116. The Respondent and the Claimant agreed into Agreement in order to regulate the 

investment relations relating to the Claimant‘s investment in the Medanos field in the Libertad 

Gulf situated in the territorial waters of RoS. After nearly 3 years, the GoS amended the OPA 

and broadened the liability of the investors retrospectively and now after nearly 6 years the 

Respondent claims the Claimant to be bounded by the amendments. This argument of the 

Respondent is not acceptable, because the Claimant agreed into agreement with Respondent 

in accordance with the conditions on the agreement date. This argument injures commercial 

predictability. Respondent is not entitled to rely on its domestic law. Even if the Respondent 

entitled to rely on its domestic law, the law is the applicable law at the date of the Agreement 

but not the amended version. 

 

A) Respondent is not entitled to rely on its domestic law  

 

117. The Claimant made an investment in the Respondent‘s territory satisfying all the 

requirements for the investment in accordance with the Respondent‘s domestic law. In other 

words, the Claimant got the license and concluded an Agreement with Respondent in 

accordance with the Sylvanian law. The Claimant planned all the investment according to the 

domestic law, applicable at the date of concluding the Agreement. Once the Parties concluded 

the Agreement, then the Agreement became applicable for the investment. The purpose 

behind concluding an investment Agreement is to provide additional indemnity to the 
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Claimant, in case the Respondent makes some amendments on its domestic law relying on its 

sovereignty.
98

 Moreover, the Parties set out with the Clause 22 of the Agreement that, the 

Agreement shall have the force of law. When it comes to interpret this clause of the 

Agreement, it simply provides that, from then on the Parties concluded the Agreement shall 

be applicable to the investment rather than domestic law. Even so, the Respondent now relies 

on its domestic law OPA with requesting damages and while determining the scope of 

damages. Declaring the OPA applicable means declaring the Agreement‘s clause 22 and 

Parties will null and void. It should be taken into consideration that, Parties concluded an 

Agreement with consensus in order to regulate the investment relations between. The 

Agreement has precedence to the domestic law. For all this reasons, the Tribunal should 

consider the Parties‘ will and declare Agreement applicable but the OPA inapplicable. 

 

B)Even if the Respondent entitled to rely on its domestic law, the law is the applicable 

law at the date of the Agreement but not the amended version 

 

118. The domestic law of the Respondent should be declared as inapplicable by this 

Tribunal. However, if the Tribunal declares that OPA is applicable between the Parties, then 

first version of the OPA shall be applicable. Because there are BIT and the Agreement 

regulating the relationship between the Parties. Respondent is not entitled to amend its 

domestic law retrospectively. If the Respondent declared as entitled to make an amendment, 

then it is not entitled to extend the Claimant‘s liability . 

 

1. Respondent is not entitled to amend its domestic law retrospectively 

 

119. The Parties concluded an Agreement and the Claimant started its work at the Medanos 

Field Territory in accordance with this Agreement. After that, an explosion occurred with an 

unknown reason at the Territory affecting the oil wells and caused the oil spill on 6
th

 of June 

2009. Afterwards the Respondent made several amendments on the OPA and made these 

amendments affective as of 1
st
 of June 2009, which is just 5 days before the explosion. These 

amendments constitute a modification of the Agreement. Because, with these amendments, 

the Respondent broadened the scope of term ―damages‖, set out new safety obligations and 
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eliminated the OPA‘s SD75 million cap on liability retrospectively. These are the most 

important parts and the clauses of the investment. With these amendments, the Respondent 

made a modification of the Agreement and breached the Agreement at the same time. 

According to the Art. 18 of the investment Agreement between the Parties; any modification 

of the terms and conditions of the Agreement shall only be made by mutual written consent of 

the Parties. Additionally, the general principle of the law called ―contractual indemnity‖ also 

supports the Respondent‘s incompetence to make a modification of the Agreement without 

mutual consent. According to this principle, in the foreign investments the State has no right 

to modify the investment Agreement without mutual consent with any reason. However, the 

Respondent amended the OPA and modified the Agreement by the amendment by itself even 

though it is not entitled to do so.  other words, it breached the Agreement by the amendments. 

Because of all these, the Tribunal should declare the amendments as a breach of the 

Agreement. 

 

2. If the Respondent declared as entitled to make an amendment, then it is not entitled to 

extend the Claimant’s liability 

 

120. If the tribunal declares the Respondent entitled to make an amendments on its 

domestic law affecting the investment Agreement, then it is not entitles to extend the 

Claimant‘s liability. The retrospectively amendments are not applicable to the investment 

Agreement between Parties. Because, the Claimant concluded the Agreement considering the 

conditions on that date. The amendments directly affect the Claimant‘s intend to conclude an 

Agreement. If the Claimant has known that there would be several of amendments extending 

the liability and eliminating the obligation limitation, it would not conclude any Agreement 

with the Respondent of it would conclude in different conditions.  

121. The amendments on the OPA are inconsistent with the good faith, which is one of the 

most important general principles of the law. Because, at the time of the conclusion of the 

Agreement, the Claimant should not has been expected to foresee that there would be an 

explosion and the amendments as well. It is the simple fact that, the Respondent made all the 

amendments in order to make them all applicable to the investment by the Claimant. The 

Respondent amended the several parts of domestic law and made them effective 

retrospectively 5 days before the explosion. The Respondent has bad faith by making these 

amendments. Declaring the Respondent make any amendments on its domestic law whenever 
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it wants relying on its sovereignty, means authorizing it to directly kill the Claimant 

commercially. Considering the commercial foreseeability, the Tribunal should declare the 

amendments on OPA in applicable to the investment, which has already concluded before the 

explosion and amendment. The unamended OPA shall be applicable to the Agreement with 

the precedence of the Agreement and BIT. 

 

 REQUEST FOR RELIEF 

In light of the foregoing, Claimant respectfully requests this Tribunal to find that: 

(i) This Tribunal has jurisdiction over this dispute; 

(ii) The Party liable for damages is not Claimant but Respondent; 

(iii) Respondent violated its obligations under Articles 2, 4, 10 of the BIT; 

(iv) Respondent violated confidentiality principle; 

(v) Respondent is not entitled to amend the OPA retrospectively. 
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