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STATEMENT OF FACTS 

 

1. Freedonia Petroleum LLC (hereinafter “Claimant”) is an international energy company. 

Claimant is active in various regions of the world in the exploration and production of crude 

oil. The Freedonian Government owns 60% interest in Freedonia Petroleum. The remaining 

40% stake is owned by a consortium of privately-held and publicly-traded Freedonian 

enterprises in the sphere of oil exploration and production. 

2. On 31 January 2007, the Republic of Sylvania issued an international tender for deep sea 

exploration blocks in the Medanos field in the Libertad Gulf situated in the territorial waters 

of the Republic of Sylvania. 

3. On 1 February 2007, Claimant incorporated a wholly-owned subsidiary Freedonia Petroleum 

S.A. (“FPS”) to participate in the bidding process, where FPS became the sole bidder. 

4. On 28 February 2007, the Government of Sylvania (“Respondent”) announced officially that 

it intended to award FPS a 5-year non-exclusive oil exploration and drilling license in respect 

of blocks of the Medanos Field. 

5. On 24 March 2007, the Sylvanian Congress adopted the Law No. A-4575 which authorized 

Respondent to conclude a License Agreement with FPS. On 26 May 2007, FPS and 

Respondent entered in Medanos License Agreement (“Medanos Agreement”). 

6. On 9 June 2009, a large explosion occurred in the Medanos Field. The explosion caused 

leaking of several oil exploration wells. The damaged wells released 35,000 – 60,000 gallons 

of oil a day into the Libertad Gulf situated in the Sylvanian territorial waters. In a few days a 

panel of experts prepared the report on the explosion, which was classified as confidential 

under Sylvanian Government regulations, to be made available internally only on a “need to 

know” basis. 
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7. On 24 July 2009, La Reforma, the leading Sylvanian newspaper, posted some excerpts from 

the confidential report dealing with Coast Guard‟s concerns about the situation in the 

Libertad Gulf. 

8. On 21 November 2009, the Sylvanian freedom of information law (“FoI Law”) was 

amended. An amendment limited third-party access to information concerning cases before 

international tribunals involving the Republic of Sylvania. Thus, any third party not directly 

involved in an international case must apply to Sylvanian court for the release of details 

about the case. 

9. On 21 December 2009, the Sylvanian Congress amended the Oil Pollution Act (“OPA”) to 

revise limitations on liability for damages resulting from oil pollution and to establish a fund 

for the payment of compensation for such damages. The term “damages” was significantly 

broadened. Moreover, the amended OPA set out several new safety obligations. OPA also 

eliminated Sylvanian Dollar (“SD”) 75 million cap on liability for spills from offshore 

facilities. This change retrospectively applied to “any claim arising from an event occurring 

before the date of enactment, if the claim is brought within the limitations period applicable 

to the claim.” All mentioned amendments were made effective as of 1 June 2009. 

10. On 12 February 2010, FPS sought declaratory relief from the Sylvanian courts to the effect 

that Clauses 18 and 22 of Medanos Agreement took precedence over the amendments of 

OPA: 

„The Republic of Sylvania undertakes to take all the necessary measures to 

ensure that FPS enjoys all the rights conferred upon it by this Agreement. Any 

modifications of the terms and conditions of this Agreement may only be made 

by mutual written consent of the parties.
1
 […] This Agreement shall have the 

force of law
2
.‟ 

11. On 26 February 2010, Respondent ordered FPS to pay SD 150,000,000 liquidated damages 

for the breach of its safety obligations under Medanos Agreement and OPA, as amended. 

FPS commenced administrative proceedings before the Sylvanian Ministry of Energy to 

resist the request for payment. 

                                                           
1
 Medanos Agreement, Clause 18. 

2
 Medanos Agreement, Clause 22.  
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12. On 10 June 2010, the Ministry of Energy rejected FPS administrative claim and obliged it to 

pay fine for breach of its safety obligation in the amount of SD 150,000,000. 

13. On 15 July 2010, FPS met Governmental officials to try to settle the payment for the breach 

of the safety obligations and the liability cap. However, these negotiations failed. 

14. On 10 August 2010, the Sylvanian Congress adopted a new Hydrocarbon Law that reformed 

the Sylvanian oil industry. The Law prescribed creation of National Petroleum Company of 

Sylvania (“NPCS”), a company wholly-owned by Respondent. On 30 August 2010, the 

company was incorporated. 

15. On 22 November 2010, Clean Sylvanian Environment (“CSE”), a non-profit NGO 

established in 2002, demanded that Respondent should take urgent actions to remedy damage 

caused by the oil spill. 

16. On 29 November 2010, the President of the Republic of Sylvania signed the Executive Order 

No. 2010 – 1023, by virtue of which FPS‟ license to explore the Medanos Field was 

suspended. As a result, management and operating teams consisted of NPCS‟ personnel were 

sent by Respondent to take over the premises of the oil wells. 

17. On 10 December 2010, the President of Freedonia contacted the President of Sylvania in 

order to commence the diplomatic negotiations. After two meetings the diplomatic 

negotiations were suspended. 

18. On 23 December 2010, Claimant and FPS sent a written communication to Respondent 

claiming that the transfer of the wells to NPCS was a breach of the Treaty between the 

Republic of Freedonia and the Republic of Sylvania concerning the Encouragement and 

Reciprocal Protection of Investments (“BIT”). 

19. On 23 March 2011, Claimant filed a request for arbitration before the International Chamber 

of Commerce (“ICC”) against Respondent invoking the dispute resolution clause contained 

in Article 11 of BIT.  
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20. On 29 April 2011, the Government of Sylvania submitted its objections to the jurisdiction of 

ICC. On 30 May 2011, Claimant answered the objections to jurisdiction. 

21. On 26 August 2011, CSE submitted to the Sylvanian Court of Administrative Matters a 

request for release of details of the arbitration proceedings before the International Chamber 

of Commerce (“ICC”).  

22. On 5 September 2011, Claimant objected to CSE‟s request.  

23. On 29 September 2011, the Sylvanian Court of Administrative Matters ordered the release of 

the written pleadings. 

24. On 10 September 2011, CSE filed with ICC a request to be present at the hearings as a non-

disputing party and to submit documents in the ICC proceedings between Freedonia 

Petroleum and the Republic of Sylvania. 
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ARGUMENTS 

 

PART ONE: JURISDICTION 

 

(A) This Tribunal has jurisdiction over the dispute with respect to the 

submitted claims. Nothing precludes Tribunal’s jurisdiction 

 

25. The Tribunal has jurisdiction ratione personae over Claimant‟s treaty claims. (I) Freedonia 

Petroleum LLC is the proper Claimant despite the fact that the Government of Freedonia has 

majority ownership of Claimant. (II) The negotiations between the President of the Republic 

of Freedonia and the President of the Republic of Sylvania do not make the Tribunal 

incompetent. (III) The recourse by Claimant‟s wholly-owned subsidiary FPS to the Sylvanian 

Ministry of Energy does not preclude Tribunal‟s jurisdiction.  

I. Freedonia Petroleum is the proper Claimant to the dispute despite the fact that the 

Government of Freedonia has majority ownership of Claimant 

26. The Investor-State jurisdiction of the Tribunal is based on Article 11(1) of BIT: 

„For purposes of this Article, an Investment Dispute is defined as a dispute 

involving (a) the interpretation or application of an Investment agreement 

between a Contracting Party and an Investor of the other Contracting Party; 

(b) the interpretation or application of any Investment authorization granted by a 

Contracting Party‟s Investment authority to such Investor; or (c) an alleged 

breach of any right conferred or created by this Agreement with respect to an 

Investor or an Investment of an Investor of a Contracting Party‟. 

27. In determining whether the requirements of “Investor of the other Contracting Party” have 

been met the Tribunal applies Article 1(3) of BIT: 
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3. „The term "Investor" shall be construed to mean, with regard to either 

Contracting Party: 

[…] 

b. any legal person established in the Territory of one of the Contracting 

Party in accordance with the respective national legislation such as 

public establishments, joint-stock corporations or partnerships, 

foundations or associations, regardless of whether their liability is 

limited or otherwise; 

provided in all cases that the above defined natural and legal persons do not 

pursue sovereign activities and are not funded [emphasizes added] by the other 

Contracting Party‟. 

28. Claimant meets the requirements of Article 1(3). Indeed, Claimant was incorporated in the 

Republic of Freedonia. Claimant is a legal person owned by the Government of Freedonia 

(60%) and a consortium of privately-held and publicly-traded Freedonia enterprises (40%)
3
. 

There is no evidence that Claimant in any way is funded by the Republic of Sylvania. 

29. Claimant also does not pursue sovereign activities. To pursue sovereign activity Claimant‟s 

conduct shall be attributable to the Republic of Freedonia. The relevant rules on attribution 

are laid down in the Articles on Responsibility of States for Internationally Wrongful Acts
4
 

(“ILC Articles”). ILC Articles is an accurate incorporation of customary rules of 

international law
5
. Under ILC Articles, Claimant could be found acting on behalf of the 

Republic of Freedonia only if he falls under Article 4, 5 or 8. 

30. However, Claimant is not “an organ of a State” within the meaning of Article 4 since it does 

not have such a status under the Freedonian law
6
: 

„1. The conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or 

any other functions, whatever position it holds in the organization of the State, 

and whatever its character as an organ of the central Government or of a 

territorial unit of the State.  

2. An organ includes any person or entity which has that status in accordance 

with the internal law of the State [emphasizes added].‟ 

                                                           
3
 Uncontested Facts, ¶1. 

4
 Yearbook of the International Law Commission, Vol. II, Part Two (2001).  

5
 Shaw, p. 696. 

6
 Moore, vol. III, p. 3127 – 3129. 
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31. Moreover, Claimant does not “exercise elements of governmental authority” within the scope 

of Article 5 since it is not empowered by the Freedonian law. A decisive criterion for 

Article 5 is that the following
7
: 

„[…] entities are empowered, if only to a limited extent or in a specific context, 

to exercise specified elements of governmental authority.‟ 

32. For “parastatal” entities to fall under Article 5, they shall
8
  

„[…] be conferred on the exercise of certain elements of the governmental 

authority by the domestic law of the State.‟ 

The Freedonian law does not contain such provisions.  

33. Article 8 of ILC Rules is also inapplicable. To find Claimant‟s conduct directed or controlled 

by the Republic of Freedonia the Tribunal shall hold that Claimant: 

„[…] is in fact acting on the instructions of, or under the direction or control of, 

that State in carrying out the conduct.‟ 

34. However, the previous arbitration practice
9
 enshrined that the mere fact that the State initially 

established a corporation and took the majority stake in it is not a sufficient basis for the 

attribution. In CSOB
10

 the Tribunal determined that per se a mixed economy company or 

government-owned corporation shall be qualified as a national of another Contracting State 

unless it is acting as an agent of its government or performing governmental functions. 

Consequently, a company is considered to be prima facie separate from the State of its 

incorporation
11

. 

35. Claimant contends that there is no sign, on the one hand, of the Republic of Freedonia giving 

instructions or controlling by any means Claimant‟s conduct or, on the other hand, of 

Claimant pursuing sovereign activities on behalf of the Republic of Freedonia. Thus, 

Claimant is the proper “Investor” under Article 1 of BIT and the proper party to the dispute 

under Articles 11 of BIT. 

                                                           
7
 Yearbook of the International Law Commission, p. 43, para. (3). 

8
 Ibid. 

9
 Schering Corporation, para. 361; Otis Elevator Company, para. 283; Eastman Kodak Company, p. 153.  

10
 CSOB, para. 116. 

11
 Barcelona Traction, p. 39, paras. 56–58. 
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II. The negotiations between the President of the Republic of Freedonia and the President of the 

Republic of Sylvania do not automatically make the Tribunal incompetent 

36. Claimant argues that the negotiations between the President of Freedonia and the President of 

Sylvania, which were suspended after two meetings
12

, shall not impair Tribunal‟s jurisdiction 

to hear the dispute. 

37.  The only purpose of the negotiations was to consider a possibility of the Republic of 

Sylvania to soften its demands to Claimant, an independent Freedonian investor, and to avoid 

arbitration by all means. However, when the negotiations failed (like the previous 

negotiations of Claimant with Governmental officials
13

) Claimant did not have a choice but 

to initiate arbitration under Article 11 of BIT. 

38. Generally diplomatic negotiations do not preclude the Tribunal from its jurisdiction. 

Article 11 of BIT does not contain a provision expressly refraining Investor and State from 

negotiating through diplomatic channels. The current trend of investment case law is that 

such a refraining provision shall be explicit
14

. For instance, Article 9(4) (Settlement of 

Disputes between Investors and Contracting Parties) of Italy-Slovenia BIT
15

 expressly sets 

forth: 

„Each Contracting Party shall refrain from negotiating through diplomatic 

channels [emphasizes added] any matter relating to an arbitration procedure or 

judicial procedures underway until these procedures have been completed […].‟ 

39. Slovenia-Uzbekistan BIT
16

 contains a similar provision. Article 9(4) (Settlement of Disputes 

between a Contracting Party and an Investor of the other Contracting Party) lays down: 

„Neither Contracting Party shall pursue through diplomatic channels 

[emphasizes added] any matter referred to arbitration until the proceedings have 

terminated and a Contracting Party has failed to abide by or to comply with the 

                                                           
12

 Uncontested Facts, ¶24. 
13

 Uncontested Facts, ¶18. 
14

 Dimsey, p. 123. 
15

 Agreement between the Government of the Italian Republic and the Government of the Republic of Slovenia on 

the Promotion and Protection of Investments (2000). 
16

 Agreement between the Republic of Slovenia and the Republic of Uzbekistan on the Mutual Promotion and 

Protection of Investments (2003). 
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award rendered by the International Center for the Settlement of Investments 

Disputes‟. 

40. The same provisions are contained in Article 9(6) of Switzerland-Bosnia and Herzegovina 

BIT
17

, Article 17(20) of Japan-Lao BIT
18

. 

41. Claimant considers that the diplomatic negotiations per se do not preclude Investor-to-State 

dispute settlement mechanism. In fact, the diplomatic negotiations can be prerequisites for 

State-to-State dispute settlement as it stipulated in Article 11 of BIT. Nevertheless, the 

conduct of the diplomatic negotiations does not automatically trigger State-to-State dispute 

settlement mechanism instead of Investor-to-State dispute settlement. 

42. In this regard the Tribunal shall take into account the initial intent of Claimant to commence 

Investor-to-State (not State-to-State) arbitration. Therefore, Respondent‟s counter-argument 

that the Tribunal is not an appropriate forum shall be dismissed. The sole purpose of this 

argument is to deprive Claimant of its right to the effective dispute settlement under 

Article 11 of BIT. 

43. Consequently, since Claimant successfully meets the requirements of “Investor” under BIT 

and the diplomatic negotiations do not impact Tribunal‟s jurisdiction, the Tribunal has 

jurisdiction over the dispute.  

III. The Tribunal shall hear the dispute despite the recourse by Claimant’s wholly-owned 

subsidiary FPS to the Sylvanian Ministry of Energy prior to requesting ICC Arbitration 

44. Article 11(3) of BIT envisages a possibility of the Tribunal‟s jurisdiction to be impeded: 

„The Contracting Parties hereby consent to the submission in good faith of 

Investment Disputes to the International Chamber of Commerce (ICC) for 

settlement and resolution by binding arbitration in accordance with the 

provisions of the ICC Arbitration Rules in force at the date of the submission of 

the dispute, at any time after three months from the date upon which the dispute 

arose, provided that: 

[…] 

                                                           
17

 Agreement between the Swiss Confederation and Bosnia and Herzegovina concerning the Promotion and 

Reciprocal Protection of Investments (2003). 
18

 Agreement between Japan and the Lao People's Democratic Republic for the Liberalization, Promotion and 

Protection of Investment (2008). 
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b. the Investor has not brought the dispute before the courts [emphasizes 

added] having jurisdiction within the territory of the Contracting Party 

that is a party to the dispute‟. 

45. The doctrine of international investment law regards such clause as precluding Tribunal‟s 

jurisdiction. This clause is known as “fork in the road”. The effect of the “fork in the road” 

clause is the following: the investor has to make a choice between the different procedural 

forums offered to him under the treaty, for example, local courts or international arbitration 

proceedings, in order to have his claims heard
19

.  

46. However, Claimant asserts that the “fork in the road” clause is not applicable in the case. The 

fact that Claimant‟s subsidiary FPS commenced administrative proceedings before the 

Sylvanian Ministry of Energy to resist the request for payment
20

 does not impede Tribunal‟s 

right to hear the dispute. The disputes before the domestic administrative court and the 

international Tribunal are of extremely different nature. The claims before the domestic 

administrative court are contract-based, while the claims before the Tribunal are purely 

treaty-based. Therefore, domestic administrative and arbitration proceedings are independent 

from each other
21

. 

47. Indeed, if the claims asserted in the domestic courts are contract-based (not treaty-based), the 

existence of the “fork in the road” clause will have no effect on the subsequent invocation of 

the treaty-based claims before the international tribunal
22

. The differences between the claims 

brought in the Sylvanian Ministry of Energy and ICC Tribunal consist in: (i) parties to the 

disputes; (ii) subjects and aggrieved rights; (iii) agreements breached; (iv) applicable law. 

48. Thoroughly, the administrative claims before the Sylvanian Ministry of Energy were filed by 

Claimant‟s subsidiary FPS to resist the request for payment. This request alleged that FPS 

did not comply with applicable safety obligations. The administrative proceedings were 

commenced under Medanos Agreement and dealt with FPS‟ claim for the request for 

payment. Therefore, (i) the parties to the administrative proceedings are FPS and the 

                                                           
19

Oxford Handbook, p. 999. See also: Schreuer, p. 231. 
20

 Uncontested Facts, ¶17. 
21

 See: Schreuer, p. 245. Lee, p. 246, Vivendi, para. 98-101. 
22

 McLachlan, Shore, Weiniger, p. 104. 
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Government of Sylvania (Respondent); (ii) the subject of the administrative claims is the 

resistance of the request for payment; (iii) the administrative proceedings arise out of 

Medanos Agreement (in particular, Clause 18 and 22
23

); (iv) the dispute is governed by the 

Sylvanian law
24

. Thus, this is the contract-based claims. 

49. In contrast, the claims before the Tribunal were filed by Claimant to claim compensation for 

breach of BIT, including unfair and inequitable treatment, violation of legitimate 

expectations, expropriation
25

. Consequently, (i) the parties to the international arbitration are 

Freedonia Petroleum (Claimant) and the Government of Sylvania (Respondent); (ii) the 

subject of the international arbitration claims is breach of investor‟s generic rights to fair and 

equitable treatment, legitimate expectations and non-expropriation; (iii) the international 

arbitration was commenced under BIT (in particular, Article 11); (iv) general international 

law is applicable to the dispute (Article 14). This, is purely the treaty-based claims. 

50. The number and character of differences between two types of claims make the proceedings 

between the administrative court and the Tribunal separate and not dependent upon each 

other. Therefore, appearance in the domestic administrative proceedings does not preclude 

international arbitration
26

. 

  

                                                           
23

 Uncontested Facts, ¶16. 
24

 Second Requests for Clarification, ¶48. 
25

 Uncontested Facts, ¶26. 
26

 Weiler, p. 231. 
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(B) NPCS’ actions are attributable to Respondent 

 

51. The Government of the Republic of Sylvania is the proper Respondent, since the actions of 

NPCS are attributable to Respondent. 

52. Claimant contends that Respondent acted through NPCS and management and operating 

teams consisted of NPCS personnel
27

. 

I. NPCS’ conduct is attributable to Respondent under customary international law 

53. ILC Articles codified the universal understanding of a State‟s responsibility under customary 

international law
28

. ILC Articles have been often applied by various investment tribunals 

when considering whether the acts of certain actors are attributable to a State
29

. Claimant 

asserts that the actions of NPCS and its personnel shall be deemed attributable to Respondent 

by virtue of Article 8 of ILC Articles: 

„The conduct of a person or group of persons shall be considered an act of a 

State under international law if the person or group of persons is in fact acting 

on the instructions of, or under the direction or control of that State in carrying 

out the conduct.‟ 

54. Under Article 8 of ILC Articles, if a legal entity acts on the instructions of the state, 

irrespective of whether the conduct involves governmental activity, the corporate veil must 

be pierced and such conduct shall be attributed to the state
30

. This principle means that the 

corporate veil of a private corporation may not be utilized by the state to avoid obligations, 

abuse rights or other fraudulent purposes
31

. 

                                                           
27

 First Requests for Clarification, ¶2. 
28

 Shaw, p. 697, Crawford, p. 92. 
29

 Noble Ventures, para. 69; SGS v Philippines, para. 122; Maffezini, para. 79; Eureko, para. 33. 
30

 Hober, p. 557. 
31

 Bockstiegel, p. 134, Barcelona Traction, para. 21. 
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55. The question of control was previously considered by the tribunal in Maffezini
32

. The tribunal 

found that the actions of a corporation shall be deemed attributable to a state if this 

corporation meets two tests: structural and functional
33

.  

56. When it comes to the structural test, its cornerstone is “identity of corporation‟s shareholders 

and the composition of its board of directors”
34

. Indeed, NPCS is fully owned by 

Respondent
35

, Respondent is the sole shareholder in NPCS. Moreover, Respondent appointed 

all members of NPCS‟ board of directors
36

.  

57. Functional test deals with the type of corporation‟s actions, whether they are governmental 

rather than commercial in nature
37

. It is apparent that NPCS was created under the new 

Hydrocarbon Law
38

. Claimant contends that the only purpose of NPCS‟ incorporation was to 

take over Claimant‟s premises and to weaken its position on the market. 

58. The governmental (but not commercial) activity of NPCS can be proved by the fact that the 

oil wells taken over by NPCS‟ personnel had already been sealed at the moment of 

expropriation
39

 and did not pose threat to the environment.  

59. Since the actions of NPCS (supported by the management and operating teams) did not bring 

any commercial effect (and did not intend to) and were aimed only to expropriation of 

Claimant‟s premises, the activity of NPCS shall be held “rather governmental than 

commercial”. 

60. This overall picture of NPCS‟ structure and activity leads to the conclusion that NPCS was 

under the effective “direction” and “control” of Respondent under Article 8 of ILC Articles. 

II. NCPS management and operating teams’ acts are attributable to Respondent 

                                                           
32

 Maffezini, para. 79. 
33

 Ibid., para. 77. 
34

 Foremost Tehran, para. 78. 
35

 Uncontested Facts, ¶19. 
36

 First Requests for Clarification, ¶11. 
37

 Ibid. 
38

 Uncontested Facts, ¶19. 
39

 Second Requests for Clarification, ¶49. 
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61. The fact that the management and operating teams consisted of NPCS personnel
40 

were sent 

by Respondent to surrender the oil wells
41

 proves Respondent‟s control over NPCS. 

62. Generally, cases of attribution arise where state organs supplement private persons or 

entities‟ own actions by recruiting or instigating private persons who act as “auxiliaries” 

while remaining outside the official structure of the state. This includes, for example, private 

persons or entities employed to carry out particular missions in the interests of the 

government, though not forming part of police or armed forces
42

. 

63. Even if there is no indication of police or armed forces‟ interference in expropriation of 

Claimant‟s premises, it is still possible to regard conduct of the management and operating 

teams as the unlawful expropriation in the interests of Respondent. 

64. The actions of the management and operating teams consisted of NPSC personnel were 

caused by the Executive Order No. 2010 – 1023
43

 of the President of the Republic of 

Sylvania. By virtue of the Executive Order, on the one hand, FPS‟ non-exclusive license was 

suspended, on the other hand, NPCS in cooperation with Respondent was authorized to 

secure control over several of Claimant‟s oil wells
44

. 

65. Claimant considers that Respondent shall bear the responsibility for the Executive Order of 

the Sylvanian President. Moreover, the tribunal in Salvador Commercial Company set forth: 

„the government (as the representative organ of the state) is responsible for the 

acts of the rulers […] so far as the acts are done in their official capacity
45

.‟ 

66. Thus the Tribunal shall find that NPCS‟ actions were made under the direct control of 

Respondent by virtue of its operating and management teams. 

  

                                                           
40

 First Requests for Clarification, ¶2. 
41

 First Requests for Clarification, ¶32. 
42

 Yearbook of the International Law Commission, p. 47. 
43

 Uncontested Facts, ¶19. 
44

 Uncontested Facts, ¶20. 
45

 Salvador Commercial Company, para. 21, Chattin, paras. 285–286; Treaty of Peace Dispute, p. 389, para. 438. 
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PART TWO: MERITS 

 

67. The Tribunal shall hold Respondent liable for (C) material breach of its confidentiality 

obligations, inter alia, by allegedly leaking a confidential report to La Reforma. (D) 

Respondent‟s actions and omissions amounted to expropriation, violation of fair and 

equitable treatment, a breach of Claimant‟s legitimate expectations and other violations of 

general international law and applicable treaties. (E) Respondent is not entitled to rely on its 

domestic law and international legal notions of national security and public interest as 

defenses. Moreover, (F) Respondent‟s counterclaim for declaratory relief is unfounded and 

shall be dismissed by the Tribunal. 

 

(C) Respondent materially breached its confidentiality obligations, 

inter alia, by allegedly leaking a confidential report to La Reforma 

 

68. Claimant asserts that Respondent violated its right to confidentiality under international and 

domestic law. Thus, the Tribunal shall find Respondent guilty in breach of its confidentiality 

obligations, which caused significant damages to Claimant.  

69. On 9 June 2009, after a large explosion occurred in the Medanos Field
46 

a panel of experts 

constituted by the Ministry of Energy prepared the confidential report. Claimant and its 

personnel provided testimony in closed sessions. The report was classified as confidential 

under Sylvanian Government regulations, to be made available internally only on a “need to 

know” basis
47

. 

                                                           
46

 Uncontested Facts, ¶7. 
47

 Second Requests for Clarification, ¶43. 
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70. However, on 29 September 2009, certain excerpts from the confidential report were posted in 

the leading Sylvanian newspaper La Reforma
48

. As a result of the release of confidential 

information the share price of Claimant dropped dramatically
49

. Despite the fact that the 

source of the leaked information is unknown
50

, Claimant contends that the release of 

confidential information was intentionally made by Respondent. Only Claimant and 

Respondent had access to the confidential report, but the former suffered great losses from 

the leak while the letter benefited much. Indeed, Respondent, on the one hand, obtained 

public support for further expropriation of Claimant‟s asset and, on the other hand, 

significantly worsened Claimant‟s position on the market.  

71. Consequently, coming under considerable public pressure caused, inter alia, by the 

publication in La Reforma, the Sylvanian Congress amended OPA
51

. The amendments 

substantially aggravated Claimant‟s liability and set out new safety obligations
52

, which 

made it almost impossible to manage with them.  

I. Despite the source of the leaked information is unknown the Tribunal shall attribute it to 

Respondent as there is sufficient proof against Respondent 

72. Claimant states that there is enough evidence of Respondent‟s guilt in the leaking of 

information. In international arbitration there is a general principle that the burden of proof 

rests upon the party asserting a proposition or a fact
53

. The principle was developed by the 

tribunal in Asian Agricultural Products
54

: 

„in order to handle the legal issues related to evidence, referred to a set of 

“established international law rules” […] the burden of proof rests on the party 

alleging the fact.‟ 

73. However, the tribunal also noted that  

                                                           
48

 Uncontested Facts, ¶9. 
49

 Second Requests for Clarification, ¶37. 
50

 Second Requests for Clarification, ¶64. 
51

 Uncontested Facts, ¶11. 
52

 Uncontested facts, ¶11-14. 
53

 Diaz, p. 118. See also: Sandifer, p. 127. 
54

 Asian Agricultural Products Ltd., para. 56. 
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„in case a party adduces some evidence which prima facie supports his 

allegations, […] the burden of proof shifts to his opponent
55

.‟ 

74. The fact that only Claimant and Respondent had access to the leaked information means that 

one of them inevitably became the source of the release. The Tribunal shall not have 

hesitation that it was Respondent who released information, because Respondent benefited 

much from the release while Claimant suffered much and lose its leading position on the 

market
56

.  

75. This fully corresponds to the “preponderance of evidence” standard of proof, which is 

regarded traditional in commercial arbitration with respect to breaches of obligations
57

. This 

standard of proof (in contrast to “beyond reasonable doubt” and even “clear and convinced 

evidence”) does not require to define the exact person revealed the confidential information. 

The general evidence of Respondent‟s guilt is sufficient to consider Respondent responsible 

for the reveal
58

. 

76. Thus if Respondent does not adduce sufficient proof of its innocence, he shall be deemed 

prima facie liable for breach of confidentiality. 

II. Respondent violated Claimant’s right to confidentiality under international and national law 

77. Claimant contends that since BIT and Medanos Agreement do not contain explicit 

confidentiality clauses, it is domestic Sylvanian law that should regulate the question of 

confidentiality. Actually, the report was classified as confidential under Sylvanian 

Government regulations, to be made available internally only on a “need to know” basis
59

. 

Thus, Sylvanian law guaranteed a certain level of protection of confidentiality information. 

The Tribunal shall find that Respondent breached its confidentiality obligations in violation 

of domestic legislation. 

78. Claimant is also granted customary international law protection under Article 2(1) of BIT: 

                                                           
55

 Ibid., para. 57. 
56

 Ibid., ¶71. 
57

 Westinghouse and Burns & Roe, para. 65. 
58
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59

 Second Requests for Clarification, ¶43. 



TEAM ONYEAMA 

 

   
  Memorial for Claimant  

18 
 

„The Contracting Parties shall at all times ensure treatment in accordance with 

customary international law, including fair and equitable treatment and full 

protection and security [emphasizes added], of the Investments of Investors of 

the other Contracting Party‟. 

79. In Asian Agricultural Products
60

 Arbitrator Assante interpreted almost the same wording 

contained in Article 2(2) of Sri Lanka – United Kingdom BIT
61

: 

„Investments of nationals or companies of either Contracting Party shall at all 

times be accorded fair and equitable treatment and shall enjoy full protection 

and security [emphasizes added] in the territory of the other Contracting Party‟. 

80. The fair and equitable treatment standard in this regard conforms to the international 

minimum standard
62

. It means that foreign investors are entitled to receive the international 

minimum standard of treatment
63

 and even where states fail to refer to fair and equitable 

treatment in their arrangements with investors (like in Medanos Agreement), this level of 

treatment will be guaranteed to such investors by operation of law
64

. The tribunal in 

Vivendi
65

 found that “just and equitable treatment shall be in accordance with the principles 

of international law”. 

81. No doubt that the international law principle of good faith falls under the international 

minimum standard
66

. However when Respondent leaked the confidential report it should 

have understood that the breach of its confidentiality obligation would necessarily lead to 

Claimant‟s damages. Thus Respondent acted in violation of the principle of good faith, what 

makes him liable for the breach of its confidentiality obligation under, inter alia, fair and 

equitable treatment clause of BIT. 

82. Therefore, Respondent shall be deemed liable for damages caused by the release of 

information under both domestic and international law.  

                                                           
60

 Asian Agricultural Products, para. 63. 
61

 Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland and the 

Government of the Democratic Socialist Republic of Sri Lanka for the Promotion and Protection of Investments 

(1980). 
62

 Ibid., para. 237. 
63

 Ibid. 
64

 North Sea Continental Shelf, paras. 37–8, 60–2. 
65

 Vivendi, paras. 327, 356. 
66

 See: Vienna Convention, Preamble (para. 4), Article 26 (1). 
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(D) Respondent's actions amount to expropriation and a violation of 

fair and equitable treatment as well as general international law 

 

83. Claimant asserts that Respondent violated Claimants‟ rights to non-expropriation and fair and 

equitable treatment under BIT, by (I) expropriating its wells without prompt and adequate 

compensation and (II) subverting its legitimate expectations. 

I. Respondent violated Claimants’ rights under BIT by expropriating its wells without prompt 

and adequate compensation 

84. The Contracting Parties to BIT stipulated in Article 2(2):  

„The Contracting Parties shall at all times ensure treatment in accordance with 

customary international law, including fair and equitable treatment and full 

protection and security, of the Investments of Investors of the other Contracting 

Party‟. 

85. Customary international law is clear that a seizure of legal title of property constitutes a 

compensable expropriation. International law requires a “prompt, adequate and effective” 

compensation for the expropriation of foreign investments (Hull formula)
67

. Nowadays, the 

Hull formula and its variations are often used and considered as part of customary 

international law. 

86. Like the Hull formula, BITs typically provide for prompt, adequate, and effective 

compensation in the event of expropriation
68

 with no exception to BIT between the Republic 

of Freedonia and the Republic of Sylvania. Indeed, Article 4(2) of BIT expressly indicates 

that: 

„Investments of Investors of one of the Contracting Parties shall not be directly 

or indirectly nationalized, expropriated, requisitioned or subjected to any 

measure having similar effect in the Territory of the other Contracting Party, 

                                                           
67

 Most commentators appear to view the “prompt, adequate, and effective” standard as a form of expectation 

damages. See: Clagett, p. 34; Citing Jones, para. 43; Schachter, paras. 124-25 (stating that the Hull standard was 

“full value”, i.e., fair market value). 
68

 See: US Model BIT, art. III, para. 1. 
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except for public purposes, or national interest, against immediate full and 

effective compensation, and on condition that these measures are taken on a 

non-discriminatory basis and in conformity with all legal provisions and 

procedures‟. 

87. Thus even if expropriation takes place as Respondent claims it for public purposes, 

immediate full and effective compensation is unavoidable. In fact, BIT does not provide for 

any exception from the compensation clause. 

88. Another article of BIT which provides for an adequate compensation is Article 5 which 

further stipulates that: 

„Should Investors of a Contracting Party incur losses in respect of their 

Investments in the Territory of the other Contracting Party, due to war or other 

forms of armed conflict, states of emergency, environmental catastrophes, or 

other similar events, the Contracting Party in which the affected Investment has 

been made shall offer adequate compensation.‟  

89. All circumstances described above constitute force majeure, which denotes some unforeseen 

event or situation beyond the control of a party
69

, whereas the list of the circumstances 

remains open (“or other similar events”). This indicates that the incentive of the drafters of 

Article 5 was to foresee an adequate compensation to the investor in case of the occurrence 

of event beyond his control. All the above considered, the explosion of the unknown origin 

clearly constitutes an incident beyond Claimant‟s control. Therefore, not only was 

Respondent obliged to adequately compensate for the expropriation, but also in accordance 

with Article 5 of BIT for the losses incurred by Claimant as a result of the accident. 

90. As Claimant and Respondent are both members of the United Nations
70

, General Assembly 

Resolution Permanent Sovereignty over Natural Resources shall be applied. It sets forth that 

a foreign owned property can only be nationalized under the condition of an “appropriate 

compensation” (Calvo doctrine)
71

: 

„4. Nationalization, expropriation or requisitioning shall be based on grounds or 

reasons of public utility, security or the national interest which are recognized as 

overriding purely individual or private interests, both domestic and foreign. In 

such cases the owner shall be paid appropriate compensation [emphasizes 

                                                           
69 Black’s Law Dictionary. 

70 First Requests for Clarification, ¶9. 

71 International Investment Law: A Changing Landscape, p. 23. 
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added], in accordance with the rules in force in the State taking such measures 

in the exercise of its sovereignty and in accordance with international law […].‟ 

91.  This approach has been further reaffirmed in 1974 in Article 2(c) the Charter of Economic 

Rights and Duties of States: 

„To nationalize, expropriate or transfer ownership of foreign property, in which 

case appropriate compensation [emphasizes added] should be paid by the State 

adopting such measures […].‟ 

92.  Claimant refers both to Hull formula and Calvo doctrine. Although the two doctrines have 

their differences in regard to the scope of compensation, they both similarly acknowledge the 

binding character of the compensation. 

93. The doctrinal provisions on prompt and adequate compensation are vastly supported by 

arbitral practice. For instance, in Norwegian Ship-owners the tribunal found that “in a case 

the taking of property rights occurred, compensation is required to cover investor‟s losses”
72

. 

94. In Chorzow Factory the Permanent Court of International Justice found that the seizure by 

the Polish government of a factory plant and machinery shall be reimbursed by a “reparation 

that must, as far as possible, wipe out all the consequences of the illegal act and reestablish 

the situation which would, in all probability, have existed if that act had not been 

committed”.
73

 

95. In Santa Elena the ICSID tribunal ruled that the state shall compensate for the expropriation 

when the Republic of Costa Rica issued an expropriation decree to convert the property of 

Compañía del Desarrollo de Santa Elena into a national park, inter alia, failing to 

compensate the company for the expropriation
74

.  

96. Consequently, the provisions of BIT, doctrinal provisions as well as relevant case law 

unanimously provide for an adequate compensation as a prerequisite of expropriation. 

                                                           
72
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II. Respondent violated Claimants’ rights under BIT by subverting its legitimate expectations as 

it applies within the fair and equitable treatment standard 

97. Well-established violations of customary international law standards of legitimate 

expectations were demonstrated in Neer case and included outrage, willful neglect of duty, or 

“an insufficiency of governmental action so far short of international standards that every 

reasonable and impartial man would recognize its insufficiency”.
75

 An example of this latter 

approach is that adopted by the in the Note of Interpretation
76

 stating that fair and equitable 

treatment as prescribed by Article 1105 of NAFTA does not entail treatment beyond that 

required by customary international law. 

98. As it has been demonstrated above customary international law foresees an adequate 

compensation. Therefore, by acting beyond the provisions of customary international law, i.e. 

by outraging and willfully neglecting its duty to compensate under customary international 

law, BIT and Medanos Agreement, Respondent failed to comply with the legitimate 

expectations standard. Moreover, Respondent failed to comply with this standard when he 

changed the business and legal framework in such way that it lead to the change of the scope 

of Claimant‟s responsibility under OPA
77

. 

99. There are two components of general international law which in particular help to clarify the 

foundations of legitimate expectations: good faith and general principles of law
78

. 

Respondent breached both of them by refusing to compensate Claimant‟s losses. 

100. Current arbitral practice is calling for a “balanced approach” between protection of foreign 

investors and state sovereignty. In Saluka the tribunal found that fair and equitable treatment 

meant treatment which “does at least not deter foreign capital by providing disincentives to 

foreign investors”
79

. The tribunal explained that “legitimate expectations form the “dominant 

                                                           
75

 See: Neer, p. 13; Chattin, p. 282. 
76

 See: NAFTA Free Trade Comission, Note of Interpretation of Chapter 11 (2001). 
77

 Crawford, p. 156 
78

 McLachlan, p. 361,377. See also: Yost, p. 5. 
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element” of the fair and equitable treatment standard”. To find it the tribunal quoted excerpts 

from TECMED
80

, CME
81

 and Waste Management
82

. 

101. In CMS the ICSID tribunal‟s decision clearly demonstrated that the government‟s failure to 

comply with contractual undertakings could be equated to the disappointment of an 

investor‟s legitimate expectations under the fair and equitable standard. 

102. In Waste Management the ICSID tribunal in applying legitimate expectations principle as it 

applies within the fair and equitable treatment standard, introduced the criterion of 

reasonableness of investor‟s reliance on the representations made by the host state. The 

tribunal held that “it is relevant that the treatment is in breach of representations made by the 

host state, which was reasonably relied on by claimant”
83

. In our case, it was absolutely 

reasonable for Claimant to rely on representation made by Respondent as these 

representations were expressly set out in Article 4 (2-3) and Article 5 of BIT. 

103. With regard to all the above said, Respondent violated Claimants‟ rights under BIT, by 

subverting its legitimate expectations which Claimant reasonably had, due to representations 

expressly made by the Respondent in BIT. 

  

                                                           
80

 TECMED, para. 43. 
81

 CMS, para. 19. 
82

 Waste Management, para. 52. 
83

 Ibid. 



TEAM ONYEAMA 

 

   
  Memorial for Claimant  

25 
 

(E) Respondent is not entitled to rely on its domestic law and state 

necessity as defense for non-compensation 

 

105. Respondent is not entitled to rely on (I) its domestic law and (II) international legal notion of 

state of necessity as defense for non-compensation. (III) Even if the Tribunal finds that 

Respondent can rely on domestic legislation, the applicable legislation was still introduced in 

violation of the general lex ad praeteriam non valet principle. 

I. The Respondent is not entitled to rely on its domestic law 

106. Claimant asserts that BIT and Medanos Agreement are the principal legal sources which 

declare the rights, duties, and obligations of both parties to the proceedings. Respondent is 

not entitled to invoke the provisions of its domestic law as a defense against a claim arising 

out of breach of the obligations under BIT or/and justification for its failure to perform BIT.  

107. This principle is set forth in Article 27 of the Vienna Convention on the Law of Treaties, 

which stipulates that “a party may not invoke the provisions of its internal law as justification 

for its failure to perform a treaty”. 

108. Therefore, as Respondent is a Contracting Party to BIT, he is obliged to comply with the 

provisions of Article 4 (2) of BIT that expressly provides that Claimants‟ investments can 

only be expropriated for public purposes or national interest. However, this expropriation 

shall always be followed by “immediate, full and effective compensation”. 

II. The Respondent is not entitled to rely on international legal notion of state necessity as 

defense for non-compensation 

109. Respondent may not invoke the defense of state necessity as a ground for precluding 

wrongfulness of an act not in conformity with its international obligations. Indeed, 
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Article 25 (2b) of ILC Rules
84

 precludes a State to refer to the state of necessity, if the State 

itself has contributed to the situation of necessity: 

„In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: 

(a) the international obligation in question excludes the possibility of invoking 

necessity; or 

(b) the State has contributed to the situation of necessity [emphasizes added]‟.  

110. When the explosion occurred in the Medanos Field the Respondent unreasonably assumed 

that it is solely Claimant‟s obligation to handle the situation whereas for more than a year and 

a half after the explosion (from 9 June 2009 until 29 November 2010) the State has not 

undertaken a single effort to seal off the leaking of oil wells by itself
85

. Only on 

29 November 2010, the team consisted of the governmental and private contractors with help 

of FPS merely sealed the damaged wells, however, not having executed any cleanup and 

remedial work
86

. Therefore, Respondent‟s negligence and failure to act objectively 

contributed to the situation of necessity. 

111. Alternatively, case law is still uncertain about the existence of the excuse of necessity. For 

instance, in Rainbow Warrior
87

 the arbitral tribunal expressed doubt as to the existence of the 

excuse of necessity. It noted that ILC Articles “allegedly authorize a State to take unlawful 

action invoking a state of necessity” and described the ILC Articles‟ proposal in this regard 

as “controversial”. 

III.Even if the Tribunal finds that Respondent can rely on domestic legislation, the applicable 

legislation was introduced in violation of the general of lex ad praeteriam non valet principle 

112. Should the Tribunal find that provisions of domestic law are applicable upon determining 

rights, duties and obligations of both Parties, it also has to be taken into consideration that on 

10 December 2009, shortly after the explosion in the Medanos Field, the Sylvanian Congress 

adopted some significant alterations to OPA. They had the retrospective effect (all of the 
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 Yearbook of the International Law Commission, p. 64. 
85

 Second Requests for Clarification, ¶49. 
86

 Ibid. 
87

 New Zealand v. France, p. 215. 
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amendments were made effective as of 1st June 2009) and clearly worsened Claimant‟s 

position in respect to its obligations under BIT and Medanos Agreement, fully disregarding 

the general legal principle of lex ad praeteriam non valet. 

113. The amendments affected the provisions of OPA and were specifically aimed at enlarging 

the scope of Claimants‟ liabilities. The new OPA broadened the scope of the investor‟s 

liabilities in Section 703: 

‘Notwithstanding any other provision or rule of law, and subject to the 

provisions of this Act, any responsible party for a facility from which oil is 

discharged, or which poses the substantial threat of a discharge of oil, into 

waters or adjoining shorelines or the exclusive economic zone shall be wholly 

liable for the payment of damages to the Republic of Sylvania and any political 

subdivision and any affected third party in respect of all resulting costs, 

including containment and cleanup costs and any resulting damage from such 

incident.‟ 

114. Thus, the amendment included resulting costs, containment and cleanup costs as well as any 

resulting damage from such incident (the latter may as well refer to the future loss of profits 

by the affected parties
88

) into the scope of the responsible party‟s liability, substantially 

enlargening the scope of Claimant‟s liability. 

115. The scope of the term „damages‟ was also broadened. In connection with the meaning of 

damages, the following provisions were added to Section 705:  

„The term “damages” refers to damages for: (A) Injury to, destruction of, loss 

of, or loss of use of, natural resources, including the reasonable costs of 

assessing the damage [emphasizes added]; [...] (C) Loss of subsistence use of 

natural resources, which shall be recoverable by a claimant who so uses natural 

resources which have been injured, destroyed, or lost, without regard to the 

ownership or management of the resources; […] (F) The net costs of providing 

containment and cleanup services and increased or additional public services 

during or after containment and/or cleanup activities, including protection from 

fire, safety, or health hazards, caused by a discharge of oil, which shall be 

recoverable by The Republic of Sylvania, or its political subdivisions.‟ 

116. Such new definition of the term “damages” let Respondent make claims regarding costs of 

assessing the damage, loss of subsistence use of natural resources as well as net costs of 

providing containment and cleanup services and increased or additional public services 
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during or after containment and/or cleanup activities, caused by a discharge of oil. Those 

claims would have been unfounded from the perspective of the previous version of the OPA 

which Claimant relied upon at the time of the conclusion of the Medanos Agreement. Thus, 

such enlargement of the scope of the term “damages” clearly subverted Claimant‟s legitimate 

expectations. 

117. Moreover, the amended OPA set out several new safety obligations. Section 1014 in its 

relevant part read: 

„Any responsible party for a facility from which oil is discharged […] into 

waters or adjoining shorelines shall take any appropriate measure to prevent the 

risks or difficulties associated with accidents, oil spills, and the containment and 

cleanup of such spills; and fully compensate the damages resulting from any 

incident.‟ 

118. A further amendment to OPA eliminated the OPA‟s SD75 million cap on liability for spills 

from offshore facilities. This change retrospectively applied to:  

„any claim arising from an event occurring before the date of enactment, if the 

claim is brought within the limitations period applicable to the claim.‟ 

119. By this means Respondent arterially empowered itself to seek the damages in the unlimited 

amount. Given that the definition of damages was also significantly broadened, it gave 

Respondent carte blanche on justification of its illegal actions. 

120. This overlook of the amendments made by the Sylvanian Congress gives a very clear picture 

of the unfavorable character of the changes introduced to the OPA, although the general 

principle of lex ad praeteriam non valet precludes the law worsening the position of the 

affected party to be effective retroactively. 

  



TEAM ONYEAMA 

 

   
  Memorial for Claimant  

29 
 

(F)  Respondent's Counterclaim shall be dismissed by the Tribunal 

 

122. The applicable provisions of the ICC Arbitral Rules (“ICC Rules”) are stipulated in 

Article 5. However, Article 5 sets forth some general requirements on the procedure of filing 

a counterclaim not elaborating exclusively on the content of an investment dispute 

counterclaim.  

123. There are in fact two major requirements for a counterclaim in the investment dispute: the 

claim must arise directly out of the subject matter of the dispute and arise directly out of an 

investment
89

. Respondent‟s counterclaim shall be dismissed as it fails to comply with both 

requirements. 

I. Respondent's Counterclaim does not arise out of the subject matter of the dispute  

124. The jurisdiction of the Tribunal to hear the dispute is based on the provisions of 

Article 11(1) of BIT:  

„[…] Investment Dispute is defined as a dispute involving […] (c) an alleged 

breach of any right conferred or created by this Agreement with respect to an 

Investor or an Investment of an Investor of a Contracting Party.‟ 

125. Thus, the subject matter of this dispute is the compensation for the breach of Investor‟s 

rights under BIT. Respondent‟s counterclaim arises out of Claimant‟s alleged failure to 

comply with safety obligations under Medanos Agreement and OPA
90

. Consequently, 

Respondent‟s counterclaim does not fall under the scope of BIT and does not arise out of the 

subject matter of the initial claim.  

II. Respondent's Counterclaim not arise out of the investment 

                                                           
89

 Vohryzek-Griest, p. 89. See also: Article 25.1 and 46 of the ICSID Rules of Procedure. 
90
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126. The subject matter of the dispute also has to be “indivisible” from the original investment
91

. 

Damages arising out of the explosion of the unknown origin of the oil exploration wells are 

not in any direct way bonded with the compensation requested by Claimant. The latter arises 

directly out of the Claimant‟s investor status under BIT and is thus connected with the 

investment itself. 

127. The requirement of “indivisibility” from the investment found its way into arbitral practice. 

In RSM v. Grenada the tribunal insisted on this approach and as the counterclaims did not 

comply with the “indivisibility” requirement the tribunal rejected a number of well-supported 

counterclaims
92

.  

128. Claimant therefore contends that the counterclaim is not in any way connected with the 

subject matter of the dispute and the investment and should be dismissed. 
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 Saluka, para. 28, Klöckner, para. 37. 
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 RSM Production Corporation, paras. 19-21. 
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PART THREE: PROCEDURAL ORDER 

 

129. On 22 November 2010, five months after the oil spill occurred CSE, supporting 

Respondent‟s actions and accusing Claimant of incompetence, aimed to promote practical 

research into the state of the environment
93

. CSE is a non-profit NGO established in 2002. It 

is funded by several Sylvanian nationals and domestic agricultural seafood companies
94

. 

130. The oil spill led, inter alia, to certain amendments to FoI Law. They limited “third-party” 

access to information concerning cases before international tribunals involving the Republic 

of Sylvania. Since then any party not directly involved in an international case must apply to 

a Sylvanian court for the release of details about the case
95

. 

131. Therefore, on 26 August 2011, when CSE decided to submit its Amicus Curiae Submission 

to the Tribunal, at the beginning it applied to the Sylvanian Court of Administrative Matters. 

CSE submitted a request for release of details of the arbitration between Claimant and 

Respondent
96

. 

132. Several days later the Sylvanian Court of Administrative Matters notified Claimant and 

Respondent of CSE‟s request
97

. However, in spite of Claimant‟s objections, the Court 

ordered the release of the written pleadings concerning the arbitration
98

. CSE filed with the 

Tribunal a request to be present at the hearings, to submit documents and to be heard as a 

non-disputing party
99

. 

I. Claimant contends that CSE shall not be a non-disputing party and shall not in any way 

participate in the arbitration 
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 Uncontested Facts, ¶22. 
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 Uncontested Facts, ¶10. 
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 Uncontested Facts, ¶31. 
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133. ICC Rules are silent on the question of whether Amicus Curiae can be submitted by the 

Arbitral Tribunal. However Article 21(3) of ICC Rules sets forth: 

„The Arbitral Tribunal shall be in full charge of the hearings, at which all the 

parties shall be entitled to be present. Save with the approval of the Arbitral 

Tribunal and the parties, persons not involved in the proceedings shall not be 

admitted [emphasizes added].‟ 

134. In the light of Article 31 of the Vienna Convention
100

 the prerequisites for the non-disputing 

party involvement in the proceedings are the approval of the Arbitral Tribunal and both 

parties. In the current proceedings one of the prerequisite misses: Claimant did not approve 

CSE‟s participation. This makes CSE‟s involvement in the hearings impossible within the 

scope of Article 21 of ICC Rules. 

135. The same question of Amicus Curiae was previously regarded in Aguas Provinciales
101

. One 

of the questions the tribunal had to decide was the admission of Amicus Curiae. The question 

arose out of Article 32(2) of ICSID Arbitration Rules
102

: 

„Unless either party objects [emphasizes added], the Tribunal, after consultation 

with the Secretary-General, may allow other persons, besides the parties, their 

agents, counsel and advocates, witnesses and experts during their testimony, and 

officers of the Tribunal, to attend or observe all or part of the hearings, subject 

to appropriate logistical arrangements.‟ 

136. The scope of this Article is very close to the one of Article 21 of ICC Rules. Here also the 

consent of the Tribunal and both parties is required to admit Amicus Curiae and the non-

disputing party. The Tribunal in Aguas Provinciales held
103

: 

„In order to determine whether a particular non-party would be an appropriate 

amicus curiae, the Tribunal would examine the petition with several factors in 

mind: (a) the identity and background of the petitioner, the nature of its 

membership (if it was an organization) and the nature of its relationships, if any, 

to the parties in the dispute; (b) the nature of the petitioner's interest in the case; 

(c) whether the petitioner had received financial or other material support from 

any of the parties or from any person connected with the parties in the case; and 

(d) the petitioner's arguments for acceptance of its submission.‟ 
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137. Therefore, the Tribunal elaborated four tests to determine whether the non-disputing party 

and its submissions are appropriate. CSE does not fall under them. 

138. Actually, CSE is a Sylvanian company with close ties to domestic agricultural and seafood 

companies. These companies suffered much from the oil spill. Thus, they have a priori 

negative and partial attitude to Claimant. That‟s why the sole purpose of CSE in the current 

proceedings is “to find in favor of Respondent” and “support Respondent‟s position, against 

Claimant”
104

, but not to provide the Tribunal with relevant information. 

139. Generally, “the purpose of admitting an Amicus Curiae submission was to help the Tribunal 

come to a correct decision by providing it with arguments, expertise, and perspectives that 

the parties may not have provided”
105

.  Since CSE‟s Amicus Curiae Submissions are almost 

identical to the Uncontested Facts approved by the Parties and do not contain further relevant 

information shedding light to jurisdictional or merits submissions, there is no use in CSE‟s 

participation in the arbitration proceedings. 
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PRAYER FOR RELIEF 

 

141. In light of the foregoing, Claimant respectfully requests this Tribunal to find that: 

(A)      the Tribunal has jurisdiction over this dispute with respect to the submitted claims; 

(B)      NPCS‟ actions are attributable to Respondent; 

(C)    Respondent materially breached of its confidentiality obligations, inter alia, by allegedly 

leaking a confidential report to La Reforma; 

(D)    Respondent‟s actions and omissions amounted to various violations of Claimant‟s rights 

under BIT; 

(E)    Respondent is not entitled to rely on its domestic law and international legal notions of 

national security and public interest as defenses; 

(F)      Respondent‟s counterclaim for declaratory relief is unfounded and shall be dismissed. 

142. In addition, the Tribunal shall disregard CSE‟s request to be present at the hearings, to 

submit documents and to be heard as a non-disputing party. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 30, 2011 

 

Team Onyeama  

On-behalf of-Claimant, 

FREEDONIA PETROLEUM LLC 


