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 (f) STATEMENT OF RELEVANT FACTS 

 

 

1. In 1994, Freedonia and Sylvania concluded the BIT. They are both UN members and 

parties to the VCLT, ICCPR, ICESCR, ECT and Convention on Biological Diversity. 

 

2. Claimant, FP, is an international energy company. The majority owner of FP is the 

Respondent. FP created a fully-owned subsidiary FPS in order to participate in an oil 

exploration international tender in Sylvania. 

 

3. On May 26 2007, the Respondent and Claimant singed the MLA by which FPS was 

awarded a 5-year oil exploration license. Claimant obliged to pay a royalty and observe 

safety obligations, while Respondent obliged that rights guaranteed to Claimant in the MLA 

will be by all means respected. Both parties accepted that no kind of modifications of the 

agreement would occur without written mutual consent. This agreement has the force of law. 

 

4. On 9 June 2009 an explosion of unknown origin in the Medanos Field caused some FPS‘ 

wells to leak. On 24 July 2009, a confidential report by Sylvanian on the leak and damage 

produced was published in a Sylvanian newspaper. 

 

6. On 21 November 2009, a revision of Sylvania‘s FoI Law limited ―third-party‖ access to 

information concerning international arbitration cases involving Sylvania. A third-party not 

part of an international dispute must apply to a Sylvanian court for the release of case details. 

 

7. On 10 December 2009, the Sylvanian Congress, under public pressure, amended the OPA. 

These amendments severely broadened liability for damages produced from oil pollution, 

introduced stricter safety obligations and eliminated the liability cap for oil spills. These 

measures were retroactively applied from June 1
st
 2009. Claimant was requested to obey the 

new obligations in 60 days. 
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8. On 12 February 2010, after failed efforts to resolve the situation, Claimant sought 

declaratory relief from Sylvanian courts claiming that Clauses 18 and 22 took precedence 

over OPA‘s amendments. 

 

9. On 26 February, Sylvania ordered the Claimant to pay SD 150,000,000 for damages 

caused by the spill and the alleged breach of its obligations under MLA and OPA. Claimant 

challenged this request before the Ministry of Energy. The Ministry rejected FPS‘s challenge 

and ordered FPS to pay. 

 

11. On 10 August, Sylvania adopted a new Hydrocarbon Law, by which it created the NPCS, 

in which the Respondent has a 100% interest. On 22 November, CSE requested the 

Respondent to remedy the damages ASAP. 

 

13. On 29 November Sylvanian President issued an Executive Order in which he declared a 

state of emergency. Claimant‘s license for oil exploitation was suspended, while NPCS was 

authorized to secure control of the oil wells and take any action necessary to assist the 

Respondent in remedial work.  NPCS personnel sent by the Government seized the FPS‘ 

wells, while Claimant was left with no choice but to surrender them. The leak was sealed off 

long before the wells were taken. 

 

15. Presidents of Freedonia and Sylvania tried to resolve the dispute through negotiations, but 

failed. On 23 December, the Claimant sent a written communication to Respondent claiming 

a breach of BIT and that it was willing to resort to arbitration absent an amicable settlement. 

The Respondent refused to accept FP and FPS as disputing parties.  

 

17. On March 23 2011 FP filed a request for arbitration before the ICC, under the BIT‘s 

dispute resolution clause, claiming compensation for breaches of BIT. Respondent objected 

to ICC‗s jurisdiction and served notice of its counterclaim, while Claimant answered the 

objections.  

 

18. On 26 August 2011, CSE submitted a request to Sylvanian courts for the release of 

arbitration details. Claimant objected to this request. The Court ordered the release of the 

written pleadings. 
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19. On 10 September CSE filed a request to be heard as a non disputing party in the 

arbitration. The Tribunal invited the parties to submit comments on the request.
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(d) SUMMARY OF ARGUMENTS 

 

JURISDICTION 

 

1. The Tribunal is competent to adjudicate the present dispute, since all the jurisdictional 

requirements are not fulfilled. Most relevantly, the Claimant is an investor in the 

meaning of the BIT and the ‘fork-in-the-road‘ provision has not been triggered 

2. The Respondent‘s counterclaims are inadmissible since the involved Parties are not 

the same nor is it closely connected to the main claim. 

 

MERITS 

 

3. The Respondent is liable for the actions of the NPCS. The NPCS exercises 

governmental authority. Alternatively, it was directed and/or controlled by the 

Respondent. 

4. The Respondent breached its obligations under the BIT and CIL. The Respondent 

materially breached its confidentiality obligations. The Claimant‘s property was 

expropriated, since the Claimant was substantially deprived of its investment and the 

deprivation was not merely ephemeral. The Respondent failed to fulfill its obligations 

regarding FET.  

5. The Respondent may not rely on Article 9 of the BIT as an excuse for its failure to 

observe its obligations. Article 9 is not a self-judging clause, and there were no 

objective reasons for its invocation. In any event, Article 9 was not invoked in good 

faith. 
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(g) ARGUMENTS 

 

I THE ICC TRIBUNAL HAS JURISDICTION TO RESOLVE THE DISPUTE AT 

HAND 

 

6. Claimant submits that ICC tribunal has jurisdiction and is competent to decide the 

present dispute. 

7. Claimant considers it indisputable that the investment in the sense of Article 1 of the 

BIT was made in the territory of Sylvania. As no objections were previously raised 

by Respondent on that account, Claimant will not address it further. 

8.  Claimant will in its arguments on jurisdiction attend to Respondent‘s objections 

regarding the jurisdiction rationae personae and the objections regarding the alleged 

triggering of the fork in the road clause. 

 

1. The Claimant argues that it is an investor in the meaning of Article 1 of the BIT 

and that consequently the Tribunal has jurisdiction 

 

9. Article 1 of the BIT states that an investor is every legal person incorporated in 

accordance with laws of that the Contracting state, which FP as the Claimant is. The 

Respondent‘s jurisdictional objections are based on the exception envisaged in 

Article 1, that a legal person fully funded by the other Party and conducting 

sovereign acts will no be considered ―Investor‖?  . In other words, a state entity is an 

entity which fulfills two criteria: (i) is funded by the other Contracting party to the 

BIT and (ii) acts with governmental authority.  This exception is entirely inapplicable 

in the present case, as there is no financial link between the Freedonia and the 

Claimant, and moreover, there is not a shadow of evidence that FP was conducting 

any sovereign acts that could indicate that the Claimant is a state entity, which would 

exclude jurisdiction of this Tribunal, which means that FP is clearly an investor. 

Should the Respondent imply otherwise, it would be facing a difficult task of proving 

that Claimant is funded by Freedonia and that it is acting on behalf of the 

Government. 

10. This kind of formulation of the exception clause coincides with the famous Maffezini 

award. Not only that, but when assessing whether an entity is a state entity, tribunals 

have often followed the same criteria. This award emphasized that, in order to 
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characterize a company as a state entity, two tests need to be applied, and conditions 

imposed by the two tests need to be fulfilled cumulatively. These tests are structural 

and functional.
1
  

 

A)  The Claimant is not funded by the government of Freedonia, i.e. the 

condition envisaged by the structural test is not fulfilled 

 

11. At no point does Claimant intend to dispute the ownership structure of FP. While it is 

true that 60% of FP is owned by the Government of Freedonia, it is likewise true that 

the Government is acting as a mere shareholder.
2
 Therefore, there is no room for 

insinuation that Claimant is funded by the state, as it would imply that the state 

retains some degree of control over the company. The reality of the facts is that the 

state is a shareholder, as any other person, legal or natural, would be and is therefore 

protected by the corporate veil, as any shareholder would be. If the state entity, acting 

with the approval of the government, contracts to perform functions exclusively 

reserved to the government, there is a strong indication that the state entity is 

identified with the state itself. In such cases, functional identity may justify a court or 

tribunal to pierce the veil of separate personality and find that the state was itself 

party to the contract.
3
 In the present case, there is absolutely no indication that the 

state is using FP as an agency through which it conducts acts of governmental 

authority, and subsequently there is no room to suggest that the state is acting as a 

financier of the company, and not as a mere shareholder in a typical commercial 

activity. 

12. Even looking through to the prism of Maffezini, commonly applied by arbitral 

tribunals, the condition of the structural test is not met. The structural test examines 

the ownership and creation of a certain entity, while the functional test examines the 

nature and character of the entity‘s acts.  The missing element in the present case, 

apart from the previously argued, is the need for an entity to be created in the pursuit 

of acting as an arm of the government. There is nothing in the factual matrix that 

                                                 
1
 Maffezzini, Decision on Jurisdiction, paras 77-80. 

2
 Clarifications 

3
 Crawford&Sinclair, p.63. 
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would indicate that FP was created for a specific purpose of conducting acts of 

governmental authority, or in any case to represent governmental interests. It is 

agreed that Freedonia is acting as a mere shareholder, and a state undeniably has a 

right to pursue its commercial interests and what is more, states often do engage in 

international commerce.
4
 A state may decide that for certain activities it will create 

an enterprise possessing separate personality and enjoying the normal legal 

consequences of that form.
5
 In the case at hand, these normal legal consequences 

would be engaging in commercial arbitration, before ICC, and not in an inter-state 

dispute settlement mechanism. 

 

B) The Claimant is not pursuing sovereign activities, i.e. the condition envisaged 

by the functional test is not met 

 

13. On the other hand, even if the Tribunal adopts, or leaves room for the possibility that 

60% of state‘s interest in Claimant‘s company fulfills the first condition, the second 

one, equally necessary for applying the previously named exception, is blatantly 

absent. In order for Respondent to successfully argue that Claimant cannot be 

considered an investor in the sense of the BIT, it needs to prove that FP has acted 

with sovereign powers.  

14. The BIT denies protection to the investment made by a public, state entity. This 

means that companies discharging sovereign powers will not be considered investors. 

Different arbitral tribunals commonly addressed this issue, arguing that it is not 

enough to establish that an enterprise is in majority, or even total ownership of a state 

for a company to be characterized as state entity. It was stated in Maffezini that 

ownership structure, such as present here, gives rise to a presumption that the 

company in question is in fact a state entity.
6
 As state enterprises can take versatile 

forms, structural test is in itself not enough to make this presumption irrefutable.
7
 As 

stated in CSOB even if an enterprise is pursuing economic benefit and profit, but is 

discharging sovereign, governmental activities in the process, it would be reasonable 

                                                 
4
 Romero, p.52. 

5
 Crawford&Sinclair,  p.64. 

6
 Maffezini, Decision on Jurisdiction, para. 77. 

7
 CSOB, para. 20. 
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to consider it a state enterprise.
8
 This is precisely why structural test is supplemented 

with additional, functional test which examines the functions and role to be 

performed by the entity in question.
9
  

15. The functional test examines the functions and roles performed by the company.
10

 

Acts of entities which are not state organs shall be attributable to the state if those 

entities are empowered to exercise elements of governmental authority.
11

 FP is an 

energy company that created its wholly-owned subsidiary FPS for the sole purpose to 

enter the bidding process for oil exploration in Sylvania. There is not an ounce of 

proof that state of Freedonia delegated FP to conduct sovereign activities. Not only 

has FP not been delegated to perform acts of governmental authority, but there is no 

indication that Freedonia ever stood behind any of the acts of the entity. 

16. This consequently means that the condition of the functional test is not met, as it aims 

at analyzing whether acts of an enterprise are commercial or governmental by 

nature.
12

 The Claimant‘s acts are clearly done in the pursuit of fulfillment of the 

MLA, which is a commercial contract, which by nature do not fall within the scope 

of governmental authority.
13

 

17. Even if the Tribunal finds that structural test is in itself enough to establish a firm 

link between a state and an enterprise, the Tribunal should still be mindful that 

sovereign state is considered to be an entity distinct from the state administration.
14

 

Given this conclusion, it is more than evident that sovereign state is separable from a 

commercial entity, regardless of its ownership structure, if nothing then merely due 

to the different functions performed by the two. In Bridas,
15

 the tribunal found that 

state‘s pre- and post-contractual engagement and overall behavior has weight in 

assessing whether a state‘s involvement is grave enough as to make a definite 

connection between a public law entity such as sovereign state and a commercial 

                                                 
8
 Maffezini, Decision on Jurisdiction, para. 80 

9
 Ibid., para. 79. 

10
 Ibid., para. 79. 

11
 Articles on State Responsibility, Art. 5. 

12
 Maffezini award, para. 52. 

13
 Jan de Nul, para. 171. 

14
 Romero, p.53.  

15
 Bridas, para 569. 
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entity, and yet neither here, nor in Bridas was there enough proof of such 

involvement.
16

 On the other hand, in one unpublished ICC award, under the 

applicable law the party to an international contract was a separate legal entity 

although created and wholly controlled by its government. It was classified as a 'state 

enterprise' liable for its own obligations and able to sue or be sued in its own name.
17

 

If in that case the tribunal characterized company as a state enterprise and still found 

it liable for its own actions. It is, therefore, clear that in the present case, the inter-

state dispute resolution mechanism is inapplicable.  

 

2. FORK-IN-THE-ROAD CLAUSE IS NOT TRIGGERED IN THE PRESENT 

CASE 

 

18. Respondent‘s objections regarding the admissibility of Claimant‘s claims on the 

account of allegedly activating fork-in-the-road clause are evidently without legal 

merit.  

19. Firstly, the Claimant was arbitrarily ordered to pay a fine of 15.000.000 USD which 

will be elaborated in more detail in the merits phase. The only action the Claimant 

took was to appeal against this decision to Sylvanian Ministry of Energy, as it was 

the only legal recourse it had at the time. 

20. In order for the fork-in-the-road clause to take effect, the triple identity test
18

 needs to 

be applied, i.e. there has to be identity of the parties and of object, as well of cause of 

action.
19

 Should this not be the case, the clause will not be reached. Much like the 

principle of lis pendes, the fork-in-the-road clause requires identity in causes of 

actions of the two proceedings, which means that it is based on the ne bis in idem 

rule,
20

  which requires that the object (petitium) and the ground (causa petendi) of the 

two claims are the same.
21

 

                                                 
16

 Derains&Schwartz, p. 97. 

17
 Crawford&Sinclair,  p.61. 

18
 Joy Mining, para. 75. 

19
 Azurix, para. 88. 

20
 SGS v. Pakistan, para. 115 

21
 Ibid. 
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21. None of the said conditions for activating fork-in-the-road clause is met in the 

present case. It was FPS who applied to Sylvanian Ministry of Energy and not FP, 

which is the Claimant in the present proceedings. Yet, even if the Tribunal adopts 

that there is a de facto identity between the two entities, the actions still lack identity 

in object and cause of action. 

22. The issue of fork-in-the-road clause was discussed in length in Genin, where the 

tribunal stated that the fact that the national litigation instituted by one of the 

claimants did not concern the major issue at stake, which was, much like in the 

present case, the revocation of a licence, led to the conclusion that proceedings in 

Estonia and the United States were not an obstacle to ICSID jurisdiction.
22

 In 

analyzing the fork-in-the-road clause and its reach, the crucial question is the one of 

the legal source on which the action is based. As stated in Selwyn: 

„If the pending suit of Selwyn in the local courts is based upon the 

contract, then, as it appears later in the opinion of the umpire, this claim 

is fundamentally different from the pending action, and hence from the 

sole objection that his action is so pending the question of jurisdiction 

can not be successfully interposed―
23

 

 

23. When legal actions in two different forums arise from the same measures, they can 

no longer exist simultaneously.
24

 This is the purpose for including the fork-in-the-

road clause in a treaty in the first place. In the present case, Claimant is arguing the 

breach of the BIT, as the revocation of the licence amounted to unlawful 

expropriation. Administrative proceedings before Ministry of Energy concerned a 

fine Claimant was ordered to pay by the government, due to the damages that 

occurred after the oil leak. Evidently, and even prima facie, these are two crucially 

different things that do not coincide in any way. The similar conclusion was reached 

by the Vivendi annulment committee, which underlined that: 

―recourse by Claimants to the contentious administrative courts of 

Tucumán would not have precluded them from subsequently bringing 

claims before an ICSID tribunal in accordance with the BIT, i.e., it 

would not have amounted to a final ―choice of one or the other of 

those procedures.―
25

 

 

                                                 
22

 Genin, paras. 332, 334. 

23
 Selwyn Case, p. 383. 

24
 Waste Management, para. 27. 

25
 Vivendi annulment, para. 36 
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24. The fact that declaratory relief fro the amendments of OPA was sought, in no way 

hampers the jurisdiction of this Tribunal, as it concerned the contracts concluded 

between FPS and Respondent. The Wena annulment committee emphasized that 

private and public functions of two different instruments (i.e. contract and treaty) 

should be kept separate.
26

 Moreover, it was stated in CMS: 

―Decisions of several ICSID tribunals have held that as contractual 

claims are different from treaty claims even if there had been or there 

currently was a recourse to the local courts for breach of contract, this 

would not have prevented submission of the treaty claims to 

arbitration―
27

 

 

25. Not only that, but it was explicetly stated in Olguin that seeking declaratory relief 

cannot have the same juridical effect as a claim against a state.
28

  

26. These proceedings arise from the BIT, and thus do not coincide in object nor in cause 

with the administrative and court proceedings before Sylvanian courts and 

administration. This consequently means that fork-in-the-road clause is not triggered 

and as it does not apply in the present case, the Claimant‘s claims are admissible.  

27. As the SGS v. Pakistan tribunal had unequivocally stated: ―where there is no identity 

of cause of action or remedy sought, there can be no waiver.―
29

 In the case at hand, 

there is no grounds for the Trbunal to even dwell upon this question of admissibility, 

not to mention refuse jurisdiction. In conclusion, the Claimant would like to 

emphasize that activation of the fork-in-the-road clause has rarely, if not never, led to 

tribunals refusal of jurisdiction. 

 

28. In Claimant‘s view, as there is currently no jurisdictional obstacles, the Tribunal 

should proceed to the merits phase. 

 

 

 

 

 

                                                 
26

 Wena, para. 35. 

27
 CMS, para. 80. 

28
 Oguin v. Paraguay decision on jurisdiction, para. 30. 

29
 SGS v. Pakistan, para. 118. 



 12 

3. THE RESPONDENT’S COUTNERCLAIMS ARE INADMISSIBLE 

 

29. Regarding Respondent‘s counterclaims, the Claimant objects to their admissibility, as 

the necessary conditions are not met. It is widely known, and practically never 

disputed, fact that counterclaims need to be connected in fact and in law to the main 

claims of the Claimant. It is a crucial request that cannot be overridden.  

30. When looking into the link between the claims, the Tribunal should firstly look into 

the parties involved as they need to be the same.
30

 It is clear that the Claimant is FP, 

while the Respondent is bringing counterclaim against FPS. Even if this condition be 

overlooked, or a de facto identity drawn between the two, another condition, 

necessary for the counterclaim to be admissible is not fulfilled. 

31. Tribunals agree that there has to be close connection of the counterclaim to the main 

claim,
31

 one that is missing in the case at hand. The Saluka decision on jurisdiction 

admitted that there is no clear-cut definition of this connection, as it depends on 

factual matrix of the case.
32

 In assessing the connection between main claims and 

counterclaims, the Saluka tribunal relied on Klockner, which has been criticized later 

on to great extent,
33

 and yet this tribunal still rejected to hear counterclaims.  

32. In the present case, Respondent is trying to collect damages for the consequences of 

the explosion, which is not a BIT claim, which is of crucial importance because the 

Claimant is bringing its claims under the BIT, and on the basis of BIT‘s arbitration 

clause. The counterclaim of the Respondent involves Sylvania‘s national law, and is 

subsequently not related to the claims. 

33. Similar situation can be found in Amco, arbitrated by ICSID, where the tribunal 

refused to hear Indonesia‘s counterclaim
34

 on tax fraud since it was not covered by 

the investment treaty.
35

 In the said case the claimant permits for operating a plant 

were revoked and the contract was declared null and void, which resulted in a 

dispute. The tribunal found jurisdiction regarding the claim, yet upon Indonesian 

                                                 
30

 Saluka, para. 49. 

31
 Ibid., para. 61. 

32
 Ibid. 

33
 Lalive&Halonen, para. 7.39. 

34
 Amco, para. 136. 

35
 Ibid.; Harris Telecommunications, 57-61. 
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filing of the counterclaim claiming the non-payment of taxes represented a criminal 

act, Amco objected that tax disputes do not arise directly out of an investment.
36

 The 

tribunal stated that rationae materiae jurisdiction requires identification of the origin 

of rights and obligations that are the core of the dispute. The tribunal underlined that 

there are rights and obligations that are such under domestic law of the host state, on 

the one hand, and rights and obligations of foreign investors under the BIT, on the 

other hand. The latter undoubtedly is ICSID‘s jurisdiction, while the former will be 

resolved before authorized institutions, but not ICSID. The rational in the cited 

decision lies on the fact that conformity with tax laws is a general obligation under 

national law of Indonesia.
37

 

34. It is not disputed, nor can it be disputed, that damage occurred. This question, 

however, is not the present issue. The present issue concerns merely the fact that ICC 

is not the proper forum to hear those counterclaims, as they do not arise from the 

BIT, but from the national law, for which ICC has no jurisdiction. Article 11 of the 

Sylvania-Freedonia BIT states: 

―For purposes of this Article, an Investment Dispute is defined as a 

dispute involving (a) the interpretation or application of an 

Investment agreement between a Contracting Party and an Investor of 

the other Contracting Party; (b) the interpretation or application of 

any Investment authorization granted by a Contracting Party‘s 

Investment authority to such Investor; or (c) an alleged breach of any 

right conferred or created by this Agreement with respect to an 

Investor or an Investment of an Investor of a Contracting Party.― 

 

35. The parties defined investment dispute, and it evidently does not encompass claims 

of alleged breach of domestic law of host state. Respondent is simply not at liberty to 

unilaterally broaden the single most important clause in the BIT to its preference.  

 

 

II. THE RESPONDENT VIOLATED THE BIT 

1. THE ACTIONS OF NPCS ARE ATTRIBUTABLE TO THE RESPONDENT  

 

36. The Claimant respectfully submits that it is prima facie evident that the actions, 

pertinent for the present dispute, carried out by the Sylvanian Congress, the President 

                                                 
36

 Amco, para. 122. 

37
 Ibid., para. 126. 
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of Sylvania and the Ministry of Energy are attributable to Respondent. Those actions 

include: the amendments to the OPA, the revocation of Claimant‘s license to exploit 

oil and the order that the Claimant must pay SD 150000000. Therefore, only the 

liability of the Respondent for the actions of NPCS shall be further discussed.  

 

A) The NPCS conducts are attributable to Respondent under Article 5 of ASR 

 

 

37. The State, as a subject of international law, is held responsible for the conduct of all 

its organs, instrumentalities and officials which form part of its organization and act 

in that capacity, whether or not they have separate legal personality under internal 

law.
38

 In Phillips Petroleum, the States responsibility for the actions of its national oil 

company acting in the public interest was established by the Tribunal. It was found 

that the acts of NIOC were attributable to Iran, because Iran was often operating 

through NIOC, making NIOC its instrument for conducting national public interest of 

Iran in oil industry.
39

 

 

 Article 5 of ASR states: 

‖The conduct of a person or entity which is not an organ of the State, 

but which is empowered by the law of that State to exercise elements 

of the governmental authority, shall be considered an act of the State 

under international law, provided the person or entity is acting in that 

capacity in the particular instance.‖
40

 

 

38. Therefore, in order for a conduct to be attributable to a State under Article 5, the 

entity in question must be (i) empowered to exercise elements of governmental 

authority and (ii) act in such a capacity in the particular instance. Both of these 

conditions are met. 

39. Firstly, the Executive Order of Sylvania‘s President empowered NPCS to conduct 

any action necessary regarding the ongoing response to the oil spill, without 

                                                 

 

38
  Report of the International Law Commission, Fifty-third session, U.N. Doc. A/56/10 

(2001), at 83. 

39
 Phillips Petroleum, para. 89. 

40
 ASR Artcle 5 
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introducing any precise time limitations to its prerogatives.
41

 Hence, NPCS was 

authorized by the President to exercise elements of governmental authority. 

40. Secondly, NPCS‘s management and operating teams expelled Claimant‘s personnel 

from its oil wells.
42

  The FPS personnel were left with no choice but to surrender the 

wells,
43

 which means that the NPCS used forced against Claimant. Since the use of 

force is a par excellance example of governmental authority, it is evident that NPCS 

was exercising governmental authority in this particular instance. Therefore, NPCS 

actions are attributable to the Respondent under article 5 of ASR. 

 

B) The NPCS actions are attributable to the Respondent under Article 8 of ASR 

 

41. Even if the tribunal finds that NPCS‘ acts are not attributable to Respondent under 

Article 5, Claimant asserts that the NPCS‘ conduct is attributable to the Respondent, 

since the NPCS acted under the directions or/and control of the Sylvania‘s 

authorities. 

 

42. Article 8 of ASR provides that: 

 ―The conduct of a person or group of persons shall be 

considered an act of a State under international law if the person 

or group of persons is in fact acting on the instructions of, or 

under the direction or control of, that State in carrying out the 

conduct.‖ 

 

43. (i) NPCS was explicitly directed by the Sylvania‘s President to secure control of the 

wells and to take ―any action necessary in the furtherance thereof.‖
44

 This direction 

of the President is a general one, which authorizes the NPCS to conduct acts 

necessary to secure the wells. The direction of the President is broad enough to 

encompass all of the NPCS acts during the operation, making the acts of the NPCS 

attributable to Sylvania.  

                                                 
41

 Executive Order 

42
 Uncontested facts 

43
 Uncontested facts 

44
 Executive Order 
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44. (ii) Moreover, the management of NPCS which seized the damaged wells in lawful 

possession of the Claimant was directly sent by the Respondent. NPCS was created 

with the adoption of the Hydrocarbon Law by the Congress of Sylvania,
45

 the 

company is in 100% ownership of he Respondent‘s Government. The Respondent 

also has the prerogative to appoint all the Board members of NPCS, who, in return, 

have considerable influence in the decision making in the company. Bearing in mind 

everything stated, it is evident that the NPCS was acting under the control of 

Respondent. Thus, it is clear that the NPCS‘ actions are attributable to the 

Respondent under Article 8 of the ASR. 

2. THE RESPONDENT’S ACTIONS AMOUNT TO EXPROPRIATION 

 

45. The Claimant submits that the Tribunal should establish that the Respondent violated 

the BIT by expropriating FPS‘ property. Claimant does not argue that there has been 

direct expropriation, as there was no formal transfer of title.
46

 On the contrary, 

Claimant will present its claims and show that the Respondent committed indirect 

expropriation, by interfering in the Claimant‘s use of the property so gravely that it 

deprived the investor of all of its rights. 

46. There can be no dispute that the expropriation can, and commonly does, occur 

through the interference by a state in the use of the investor‘s property or with the 

enjoyment of its benefits even where the legal title to the property is unaffected.
47

 

47. Because it is easy for a state to interfere through regulation or other measures in an 

individual‘s enjoyment of property, protection against expropriation is incorporated 

in the Sylvania-Freedonia BIT in its Article 4, which explicitly prohibits any form of 

expropriation.
48

  

48. Claimant submits that the Respondent violated Article 4 of the BIT, as it substantially 

deprived the Claimant of its investment.  

 

                                                 
45

 Uncontested facts, para 19.  

46
 Dolzer, Schreuer, p. 92.; OECD, Indirect Expropriation, p.3. 

47
 OECD, Indirect Expropriation, p.3. 

48
 Freedonia – Sylvania BIT, Art. 4 
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A)  The contractual rights under the MLA fall under the scope of the 

“investment” and can be subjected to expropriation   

 

 

49. The Claimant‘s investment was finalized when it was granted the license to exploit 

oil through its wholly-owned subsidiary FPS and the terms of the investment were 

agreed upon in the MLA. It is widely accepted that contract rights can be 

expropriated
49

  as they fall into the scope of an investment. Similarly, Article 1 of the 

BIT reads: 

 ―The term "Investment" includes…any right of a financial 

nature accruing by law or by contract and any license, 

concession or franchise issued in accordance with current 

provisions governing the exercise of business activities, 

including prospecting for cultivating, extracting and exploiting 

natural resources.‖ 

 

50. When a contract is merely breached or mal-performed through actions which can be 

performed by any private entity, the situation will not constitute taking. However, 

when the state has exercised, or abused,
50

 its governmental authority, the result may 

very well be expropriation and thus a breach of BIT.
51

 In order for this to happen, as 

stated in Impregilo: 

―the alleged breach of contract...  must be the result of behaviour 

going beyond that which an ordinary contracting party could 

adopt―
52

 

 

51. Therefore, rights guaranteed in the MLA, can be, and were, expropriated in the 

present case.  

 

 

                                                 
49

 Azurix, para 314. 

50
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51
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52
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B) The Respondent expropriated the Claimant’s investment by depriving it of 

a substantial part of its tangible property and use of investment 

i. The effect of the Respondent’s measures is the only relevant factor 

when assessing whether expropriation occurred 

 

52. As it was set out in Metalcad,
53

 indirect expropriation includes covert or incidental 

interference with the use of property which has the effect of depriving the owner, in 

whole or in significant part, of the use or economic benefit of property.  

53. When determining whether expropriation occurred, the key criterion is the economic 

impact the governmental measures have on the investment.
54

 The government‘s 

intentions and motivation for such measures are irrelevant.
55

 Likewise, the purpose of 

measures can only be relevant when assessing the legality of expropriation.
56

 The 

only important criteria are that the economic effect is substantial
57

 and not merely 

ephemeral.
58

  

54. The Respondent proposed that the taking took place as an environmentally motivated 

remedial measure. This, in Claimant‘s view, does not present a relevant justification, 

or legal basis for that matter. Rather, it appears that the Respondent is trying to buy 

plausible deniability for its actions by relying on an environmental purpose. The 

tribunal in Santa Elena was of a similar view, stating: 

―...the purpose of protecting the environment for which the 

Property was taken does not alter the legal character of the 

taking for which adequate compensation must be paid. The 

international source of the obligation to protect the environment 

makes no difference.‖
59

 

 

                                                 
53

 Metalclad ,para 103. 

54
 Dolzer&Schreuer,  p. 101. 

55
 Siemens para 270; Phelps Dodge, at 130; Metalclad, para 111; Phillips Petroleum, para 98; 

BITs in Mid’90s, p. 66. 

56
 Schreuer, Expropriation under the ECT, p. 159. 
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55. This approach is characterized as the sole effect doctrine and has been, as stated by 

Dolzer, greatly embraced by arbitral tribunals in past decades.
60

 Analogously, 

Schreuer underlined that the decisive standard for the existence of expropriation is 

the effect of the measures on the investor‘s property.
61

 Therefore, bearing in mind 

that there is a global tendency of arbitral tribunals to apply the sole effect doctrine,
62

 

Claimant argues that the Tribunal should apply it as the only relevant criteria for 

determining whether indirect expropriation took place.  

ii.   The Respondent fully deprived the Claimant of any use and benefit of 

the investment 

 

 

56. The distinctive element of indirect expropriation is the substantial loss in (a) 

economic value or (b) control of a foreign investment.
63

 In the present case both have 

occurred. 

57. Claimant is an international energy company whose main activity is exploration and 

production of oil.
64

 Therefore, the only reason for creating a wholly-owned 

subsidiary was to participate in the bidding process and obtain a license for oil 

exploration in Sylvania.
65

 The MLA granted a 5 year oil exploration and drilling 

license to Claimant.
66

 It contained a stabilization clause in witch it was explicitly 

stated that modifications of the terms and conditions may only be made by mutual 

written consent of the parties.
67

 It further obliged Respondent:  

―to undertake all measures to ensure that FPS enjoys all the rights 

conferred upon it by this Agreement.‖  

                                                 
60
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58. The Claimant‘s license was suspended by the Executive Order issued by the 

Sylvanian President,
68

and as a result, the Claimant‘s investment was rendered 

useless. FPS sustained a complete loss of profits and income from the investment, 

which left the investment with no economic value.  

59. Moreover, by actions of NPCS the Claimant was also deprived of its tangible 

property. NPCS physically expelled the FPS from its oil wells and thus deprived the 

Claimant of control and possession of a substantial part of its tangible property 

60. There are cases in which revocation of a license to operate the investment, temporary 

as they may be, amounted to expropriation. In Middle East Cement Shipping, the 

tribunal found that the Decree adopted by Egypt, much like the Executive Order in 

the present case, and all the subsequent measures of the host state prevented the 

exercise of the investor‘s rights, which amounted to expropriation.
69

 

61. Even if Respondent relied on the fact that not all oil wells were taken from Claimant 

and transferred to NPCS, or if the Respondent asserted that NPCS‘ acts are not 

attributable to it, the Claimant stresses that by taking the license, contrary to the 

explicit obligation in the MLA and under the BIT, the Respondent caused the 

destruction of FPS‘ operations, leaving FPS as a ―company with assets, but without 

business.‖
70

 This consequently means that the Respondent completely deprived the 

Claimant of the value of the investment, leaving it with the control of an entity that 

―does not amount to much more than the shell of the former investment.‖
71

 

 

iii.  The measures in question are not merely ephemeral due to its alleged 

temporary character 

 

62. In SD Myers, it is concluded that in right circumstances, temporary measures can 

amount to expropriation.
72

 Whether these measures have lasted for a sufficient period 

of time to amount to expropriation is dependent on the factual matrix of each case.
73
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In the present case, ―the degree of economic impact and deprivation of the 

fundamental rights of ownership‖
74

 indicate that the taking did occur. 

63. In Middle East Element Shipping, the tribunal concluded that revocation of a license 

for operation for four months amounted to expropriation.
75

 Therefore, the deprivation 

of license, which disabled the investor to exercise its main activity for four months, 

was not considered ephemeral. Furthermore, in Wena Hotels case, the tribunal found 

that the seizure of the investor's hotel lasting for nearly a year was not ‗ephemeral‘ 

but amounted to expropriation.
76

 In assessing the weight of the host-state‘s actions, 

the tribunal concluded that there is no doubt that the deprivation of Wena's 

fundamental rights of ownership for almost a year was so profound that the 

expropriation was indeed total and permanent.
77

  

64. Bearing in mind that Claimant‘s license was suspended and oil wells seized on 29 

November 2010,
78

 these measures cannot be considered as merely ephemeral.  They 

lasted for nearly a year, with irreparable consequences for the Claimant, and without 

any indication of reversal.  Consequently, the Tribunal should conclude that the 

measures of Sylvania were permanent. 

iv.  The measures were de facto permanent 

 

65. Regardless of the Tribunal‘s assessment as to whether temporary revocation of FPS‘ 

license constitutes expropriation, the Claimant respectfully submits that, after an in 

depth consideration of the issue at hand, it is evident that the taking by the 

government was in fact permanent. 

66. The license to exploit oil was initially granted to the Claimant for a 5 year period on 

March 27, 2007.
79

 This means that it will expire in less than 6 months, on March 27, 

2012. Even if Respondent decided to revoke the suspension, this would leave less 

than 6 months for the Claimant to transfer workers, management and the equipment 
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back to the wells and re-start the exploitation of the oil. Moreover, as 

aforementioned, due to its incapability of respecting its obligations, the Claimant 

business reputation was ruined. Having in mind the additional cost for the investor, 

unavoidable time necessary to re-start its operations and the damage already done, it 

is obvious that in the even in a best case scenario, the profitability of this investment 

is no longer possible. As determined in Middle East Cement Shipping, it cannot be 

expected from the investor to resume its activities after the revocation of the license 

for a substantial period of time.
80

 The investor has sound reasons not to continue with 

investment activity, even if it is again permitted.
81

 

 

v. The alleged environmental purpose of regulatory measures the 

Respondent’s actions does not exclude existence of expropriation 

 

 

67. If the tribunal, despite all above argued, takes into consideration the alleged 

environmental purpose of Respondent‘s actions, the Claimant emphasizes that this 

still does not exclude existence of expropriation and the Respondent‘s obligation to 

pay compensation. 

68. Firstly, in Santa Elena, it was determined that:  

 

―Expropriatory environmental measures—no matter how 

laudable and beneficial to society as a whole—are, in this 

respect, similar to any other expropriatory measures that a state 

may take in order to implement its policies: where property is 

expropriated, even for environmental purposes, whether 

domestic or international, the state‘s obligation to pay 

compensation remains.‖
82

  

 

69. A similar standpoint, regarding the existence of expropriation despite public purpose 

justification, can also be found in numerous other arbitral awards, such as 

Metalclad,
83

 Feldman,
84

 Azurix,
85

 Adc.
86

 Therefore, even if the Tribunal concludes 
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that there was a legitimate public purpose for the taking of Claimants tangible and 

intangible property, this cannot alter the fact that expropriation has occurred.
87

 The 

fact that the Respondent has taken a regulatory environmental measure cannot annul 

the existence of expropriation. 
88

 The Respondent is obliged to pay compensation for 

fully depriving the Claimant of the economically beneficial use of its investment, 

regardless of the environmental purpose.
89

  

70. Secondly, the concept that regulatory measures taken with public purpose can deny 

the presence of expropriation and are non-compensable is contradictory to the BIT. 

In particular, Article 4 of the BIT provides that public purpose is a necessary 

condition in order for expropriation to be lawful.
90

 Thus, as stated in Azurix, setting 

public purpose a criterion in the matter of existence of expropriation and then again 

in the matter of legality of expropriation would indeed be contradictory.
91

  

71. Finally, Judge Higgins and some tribunals share a concern whether making a 

distinction between expropriation and regulation based on public purpose is 

intellectually viable.
92

 It is stated that under international law standards, a regulation 

that amounted to a taking, would always be ‗for a public purpose‘.
93

 Hence, a just 

compensation would be due.
94

 Therefore, even if the tribunal accepts the 

environmental purpose of the Respondent‘s actions, the above presented 

jurisprudence clearly indicate that they would still amount to expropriation.
95

 

Regulatory measures cannot excuse the state from its obligation to compensate the 

foreign investor for suffered losses.
96
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C) The respondent expropriated claimant’s legitimate expectations 

i. The Respondent expropriated legitimate expectations of the Claimant 

founded on the provisions of the MLA 

 

72. Claimant argues that deprivation of whole or significant part of the investor‘s 

reasonably-to-be-expected economic benefit of property, i.e. legitimate expectations 

can likewise amount to expropriation.
97

 These expectations occur when a state 

creates reasonable and justifiable expectations on the part of the investor that the acts 

of a state will be consistent with the state‘s previous conduct.
98

 They can be created 

by the explicit undertakings in investment contracts between the investor and the 

state.
99

 This was precisely the case in clause 18 of the MLA. This clause provides 

that 

―The Republic of Sylvania undertakes to take all the necessary measures to 

ensure that FPS enjoys all the rights conferred upon it by this Agreement.
100

 

 

73. By accepting this obligation, the Respondent created legitimate expectation on the 

part of the Claimant, that its basic right granted by the contract, a 5 year oil 

exploration and drilling license, will stay intact. Furthermore, in the same clause, the 

Respondent agreed that any modifications of the terms and conditions of this 

Agreement may only be made by mutual written consent of the parties.
101

 Here the 

Respondent also produced justifiable expectation that the changes in the duration of 

the granted license, or its revocation, will only occur with the Claimant‘s consent.  

74. It is established both in practice of arbitral tribunals
102

 and legal doctrine
103

 that the 

legitimate expectations of the investor can be created by representations made by the 
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host state and envisaged in the contract with the investor. The facts of the present 

case closely resemble those in Revere, Copper & Brass, Inc. v. OPIC
104

 in which the 

tribunal found that Jamaica had expropriated the investor‘s contractual rights by 

increasing taxes contrary to the contractual stabilization clause. 

75. When deciding to invest, the Claimant relied on the profitability of its investment and 

the estimated return through the operation of the exploitation of oil during the entire 

duration of the granted license.
105

 This kind of expectation was, as determined in 

Tecmed, widely known and legitimate.
106

 However, contrary to the explicit 

obligations of the MLA, the license was taken from the Claimant long before its 

primarily calculated time of duration and without the Claimants consent. By such 

conduct, the Respondent intentionally violated legitimate expectations of the 

Claimant, which were relied on in good faith. The de facto permanent revocation of 

the license deprived the Claimant of almost a third of the period previously granted to 

exploit oil. This kind of behaviour with devastating consequences could not have 

been expected nor predicted by the Claimant. 

76. Having in mind everything presented above, the Claimant respectfully submits that 

its legitimate expectations have been expropriated. 

 

ii. The Respondent’s actions expropriated legitimate expectations of the 

Claimant based on the legal framework at the time the investment was 

made 

 

77. Apart from the explicit assurances given to the investor in the MLA, legitimate 

expectations can also be based on the legal framework provided by the home state.
107

 

Recent jurisprudence has emphasized that what matters is the legal order of the host 

country at the time when the investor acquires the investment.
108

 The Claimant 

asserts that it based its legitimate expectations on the legal framework of the 

Respondent as it existed at the time of the investment. Particularly, Clause 22 of the 

                                                 
104

 Revere, Copper & Brass, pp. 555-562. 

105
 Tecmed, para 149. 

106
 Ibid., para 150. 

107
 Dolzer&Schreuer, p. 105 

108
Dolzer&Schreuer, p. 134; GAMI, para. 93; Feldman, para. 128; Mondev, para. 156. 



 26 

MLA states that: ―This Agreement shall have the force of law.‖ This clause clearly 

suggests that after this contract was approved by the Sylvanian congress and signed 

by the Government of Sylvania,
109

 it became a part of Sylvanian law. Therefore, the 

MLA itself became a part of the Respondent‘s legal framework at the time of 

investment.  

78. The Claimant‘s legitimate expectations regarding the license to exploit oil were 

established not just by MLA, but also by Sylvania‘s legal framework. It is therefore 

even more convincing, that the Claimant could not have foreseen that the 

authorization of a license would be revoked ―over night‖. The investor should be free 

from any ambiguity or uncertainty that might affect the early assessment of its real 

legal situation or the situation affecting its investment.
110

 

79. That said, the host state must at all times be aware that its legal order forms the basis 

of legitimate expectations, which must be taken into account in future reforms.
111

 

These changes must be predictable to the investor.
112

 They also must remain within 

the boundaries of normal adjustments accepted in other states.
113

  

80. In connection to that, it is very indicative that the Respondent changed the governing 

laws [emphasis added], in exact, by amending the OPA. The Claimant was aware of 

the provisions of Sylvanian law, as it was under obligation to be, and the Claimant, as 

any investor would, relied on the fact that any subsequent alterations of the relevant 

provisions would not affect it retroactively. The Claimant could not have, and more 

importantly should not have foreseen the amendments to the liability cap which was 

then applied in clear violation of the law. There is nothing more evident than the fact 

that investor has legitimate expectations that the positive laws of the host state will 

not be changed and applied retroactively to its detriment. Hence, the revisions cannot 

be deemed as normal adjustments, nor can they be accepted as predictable. 

81. Moreover, the Claimant could not have expected that, on one hand, the Government 

and the Congress of Sylvania will grant the 5 year exploitation and drilling license, 

and then on the other hand that the President, through the Executive Order, will annul 
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it. It is established in arbitral practice that inconsistency of action between two arms 

of the same Government vis-à-vis the investor is a violation of the investor‘s 

legitimate expectations.
114

 Therefore, it is obvious that the entire legal framework the 

Claimant relied on when making the investment, was dramatically changed. As a 

consequence, legitimate expectations of the Claimant that the Respondent will 

respect its own laws, act coherently, and apply its policies consistently were violated, 

and consequently the BIT was breached. 

 

D) In conclusion, the expropriation was unlawful 

 

82. Without prejudice to the previous arguments, the Claimant emphasizes that, in any 

event the expropriation was unlawful. Article 4 of the BIT provides for four strict 

conditions that need to be cumulatively fulfilled in order for the expropriation to be 

lawful.
115

 The expropriation has to be done for public purposes, in a non 

discriminatory manner, consistent with due process of law and followed by the 

immediate full and effective compensation.
116

 The mere fact that the Respondent did 

not pay compensation shows that it was unlawful under the BIT and customary law. 

However, the Claimant will also present infra that the actions of the Respondent were 

also discriminatory and without justified public purpose.   

 

3. THE RESPONDENT ACTIONS VIOLATED THE FET STANDARD 

 

83. Article 2 of the BIT expressly provides that investors shall at all times be accorded 

FET. In the following submission, the Claimant will demonstrate that: (1) the FET 

standard in Article 2 of the BIT is not equivalent to international minimum standard 

established in CIL and that (2) Respondent violated said standard. 
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A)  The fair and equitable treatment standard in Article 2 of BIT is not 

equivalent to IMS 

 

84. Article 2 of the BIT provides that:  

―The Contracting Parties shall at all times ensure treatment in 

accordance with customary international law, including fair and 

equitable treatment (FET) and full protection and security, of 

the Investments of Investors of the other Contracting Party.‖
117

  

85. Nothing in this provision implies the equality of these two standards. The fact that 

IMS represents a part of CIL does not mean that FET and IMS are equivalent. If the 

contracting parties had mutual intention to refer to IMS interchangeably with FET, 

they would embed such a clause into the treaty.
118

 In recent BITs, states signatories 

explicitly mention IMS and its relationship with FET. 
119

 Therefore, it cannot be 

presumed that the FET standard is silently equated with CIL,
120

 since it is an 

autonomous standard,
121

 which, as stated by professor Mann, goes far beyond the 

IMS and affords protection to a greater extent and according to a more objective 

standard.
122

 

86. Nonetheless, even if the Tribunal finds that Article 2 suggests equivalence of FET 

and IMS, the Claimant argues that both CIL and IMS are constantly developing.
123

 

This standard is evolving and is not frozen in application to the types of 

circumstances contemplated in Neer.
124

 On the contrary, it stands in sharp contrast 

with IMS as it was understood in early twentieth century.
125
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B)  The Respondent violated FET standard on several grounds  

 

 

87. The FET standard does not have a clear definition in international law.
126

  In 

numerous cases tribunals have tried to give a more specific meaning to it,
127

 yet 

unsuccessfully. Nonetheless, several elements are always found within the scope of 

FET : (1) an obligation to respect investor‘s legitimate expectations and to guarantee 

a stable and predictable legal framework for the investment, (2) prohibition of denial 

of justice, (3) prohibition of discriminatory and arbitrary measures (4) and obligation 

of a state to act in good faith. Claimant argues that Respondent violated FET in light 

of all of the presented elements 

 

 

 

i. Legitimate expectations and stable and predictable legal framework for 

the investment   

 

88. It is widely accepted in the recent jurisprudence that securing a stable and predictable 

legal environment and protecting the investor‘s legitimate expectations represent an 

important part of FET.
128

 Thus, frustration of legal expectations can at the same time 

amount to expropriation, and a breach of FET. The Respondent failed to respect the 

Claimant‘s legitimate expectations, by disregarding an explicit obligation specifically 

provided for in the MLA‘s stabilization clause. The same was the result of the 

Respondent‘s above mentioned omission to provide stable and predictable legal 

framework and incompetence to apply its policies in a consistent manner. As a 

consequence, these acts produced devastating damage to Claimant and rendered its 

investment virtually useless. Therefore, it is clear that violation of FP‘s legitimate 

expectations breached both the prohibition of expropriation and FET. 

89. Furthermore, drastic changes of the OPA, applied retroactively, violated FET, as it 

breached the obligation of the host state to maintain a stable legal environment. 
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Claimant has relied on the OPA as it stood at the time of investment when assessing 

the potential profitability of the investment.   

90. However, the revision of sections 703, 704, 705, 1014 and 2035,
129

 entirely changed 

the scope of the previous OPA. These changes have drastically broadened limitations 

on liability for damages resulting from oil pollution.
130

 Several new safety 

obligations have been enacted.
131

 Moreover, the 75 million liability cap for spills 

from offshore facilities has been eliminated.
132

 Not only that, but these revisions are, 

as already stated, retrospectively enforced.
133

 As an outcome of all of these changes, 

the Respondent imposed a 150.000.000 SD fine for liquidated damages.
134

 This does 

not constitute a predictable and stable environment and blatantly breaches FET 

standard. 

 

ii.   Denial of justice 

 

91. Other than previously argued, FET standard was breached by an evident denial of 

justice to the Claimant. Essential rationale of this principle is that no one will be 

found guilty until his guilt is proven in accordance with law, in a public trial, at 

which he has had all the guarantees necessary for his defence.
135

 The Respondent 

utterly disregarded this fundamental norm of CIL when its Government ordered FPS 

to pay fine for the breach of safety obligations. As stated in President‘s Emergency 

Order, the explosion was of unknown origin,
136

 and the cause of the spill has not yet 

been determined.
137

 There is no objective responsibility for the damages from the oil 

spill provided for in OPA nor in the MLA. Therefore, FPS was forced to pay 
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compensation for damages without its responsibility for the disaster ever being 

established. Claimant was deprived of its fundamental right to a fair trial, in front of 

judicial authority and in a proper procedure. Thus, Respondent must be held 

responsible for the breach of FET. 

 

iii.  Prohibition of discriminatory and arbitrary measures 

 

92. It can be observed that by special reference to ―unjustified or discriminatory 

measures‖ in BIT‘s Article 2,
138

 the Parties dedicated special significance to 

protection from this kind of conduct. However, practically every Respondent‘s action 

after the incident was discriminatory or arbitrary.  

93. A State measure is discriminatory if similar cases are treated differently without 

justification.
139

 As stated in Siemens, the intent of a state to discriminate against an 

investor is not relevant; what matters is the impact of the measure on the 

investment.
140

 The revision of OPA, and its retroactive enforcement, was 

discriminatory towards Claimant. Discriminatory measures in breach of FET occur 

when the state‘s actions are specifically aimed at producing negative effects to the 

investor. The revision of OPA occurred under severe public pressure, just a few 

months after the spill from FPS‘ wells. The changes were particularly directed to 

broaden the scope of liability for damages that occurred as a consequence of the 

incident. Moreover, by the new section 2160 of OPA, the liability cap was eliminated 

only for offshore spills, even though the earlier section 2702 contained, and the new 

2160 still contains a liability limit for onshore spills.
141

 Thus, it is undisputable that 

all of the changes were adopted to affect only FPS. They are brought for the single 

purpose, to discriminate Claimant and as a result produce negative effects to its 

investment. 

94. Furthermore, the fact that these amendments were enforced retrospectively clearly 

indicates that the host state acted maliciously. The principle of legality dictates that 
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only in exceptional cases provisions can be enforced retrospectively and even then if 

such application would not offend some fundamental and peremptory principle of 

justice.
142

 Likewise, these exceptions should be allowed only if they benefit the 

effected individuals. Thus, the retroactive enforcement of law with a purpose to 

target only one individual and produce damage to its property is neither lawful nor 

beneficial for Claimant. It is discriminatory in every aspect. Even if hypothetically 

the Claimant was responsible for the spill, the mere fact that earlier conduct has gone 

unremedied, does not justify retrospective application to that conduct of a norm 

retrospectively, which was adopted afterwards.
143

 Therefore, the retroactive exercise 

of OPA revisions is discriminatory even in the case of the Claimant‘s proven 

responsibility for the spill.  

95. However, no such responsibility was lawfully established. Claimant was penalised 

without a trail or any other legal procedure, and after retroactive exercise of 

discriminatory amendments of OPA, it was ordered to pay a double amount of the 

previous determined liability cap. Therefore, all these actions are not just 

discriminatory, but also arbitrary. They are not just unlawful and inequitable, but as 

stated in ELSI, they oppose the rule of law and shock the sense of judicial 

propriety.
144

 

 

iv.  Good faith 

 

96. As confirmed by arbitral tribunals, principle of good faith represents one of the 

foundations of international law in general and international investment law in 

particular.
145

 It is also an inseparable part of FET.
146

 Although the existence of bad 
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faith is not necessary for the violation of FET,
147

 its presence unquestionably 

demonstrates that the breach occurred.  

97. The Respondent acted in bad faith by breaching BIT‘s discrimination provisions even 

though the parties, as it was shown, had the intention to specifically emphasize this 

prohibition. It completely disregarded the pacta sunt servanda obligation and 

discriminated Claimant more than once. 

98. Secondly, the Respondent breached the good faith principle by expropriating the 

Claimant license and substantial portion of tangible property. Although Claimant 

shown good faith and dedication in actions after the incident, the Respondent, 

without justifiable expiation, guided by economical and political reasons, deprived 

the Claimant of its investment.  

99. Finally, the Respondent acted in mala fidae when he betrayed Claimant‘s legitimate 

expectations. Sylvania guarantied explicit protection to the rights ensured in MLA 

and a predictable legal framework. Afterwards the Claimant was completely deprived 

of the granted rights and the legal framework was drastically altered in an unlawful, 

arbitrary and discriminatory manner. The existence of bad faith is more that obvious.  

100. In all of the actions presented, absence of conscience, well-meaning, 

reasonableness, honesty, fairness, fundamental parts of the bona fidae principle is 

clear.
148

 On the contrary, there is an obvious presence of bad faith, perfidy and 

discrimination. Thus, these conducts undoubtedly represent a violation of good faith. 

 

4. THE RESOPNDENT ACTIONS CANNOT BE JUSTIFIED ON THE GROUND 

OF ESSENTIAL SECURITY AND PUBLIC ORDER DEFENCES 

 

 

101. Respondent cannot justify its actions by invoking essential security interests. 

Article 9 of the BIT is not self-judging, but for the Tribunal to assess (i). When 

determining whether the conditions for the invocation of Article 9 are met, the 

Tribunal should apply CIL, the conditions of which are not fulfilled in the case at 

hand (ii). Even if the Tribunal was to apply an independent treaty test to Article 9, the 

                                                 
147

 Mondev, para 116; Loewen, para. 132; Azurix, para 372; CMS, para 280;  

148
 O‘Connor, p. 102. 



 34 

Respondent‘s actions would still fail to meet the requirements (iii). In any event, the 

Respondent may not rely on Article 9 since it did not act in good faith (iv). Finally, 

regardless of whether the Respondent is entitled to rely on Article 9 as a defense, it 

must compensate the Claimant for its losses (v). 

A) Article 9 if BIT is not a self-judging clause 

 

i.  The interpretation of Article 9 as self-judging must be explicit and 

doubtless 

 

102. The application of self-judging clause establishes a discretionary right of a 

state to decide which non-compliance with its obligation from a treaty is allowed and 

legitimate when the protection of its essential interests is concerned.
149

 Its 

implementation could easily create an ‗escape route‘ from the obligations a party had 

undertaken by virtue of the treaty.
150

 Nonetheless, if contracting parties decide to 

introduce such a clause into a treaty, they must do it in a way that raises no doubts as 

to its nature.
151

 An example of such explicit determination is present in the US- 

Russia BIT,
152

 which states that every measure undertaken by the state to protect its 

essential interests is self-judging.
153

 Therefore, as stated by Vandevelde, in absence 

of such an explicit determination it will be doubtful whether a BIT contains a self-

judging clause.
154

 Thus, in the absence of explicit establishment of Article 9 as self-

judging, it cannot be considered as such.  
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ii.  The interpretation of article 9 as self-judging is inconsistent with 

VCLT 

 

 

103. Under Article 31(1) of the VCLT, a treaty provision has to be interpreted in 

light of the object and purpose of the treaty.
155

 The object and purpose of the BIT is 

established in the Preamble, which declares the desire of the Parties to establish 

favorable conditions for improved economic co-operation between the countries, 

including investment by nationals of one Party in the territory of the other, offering 

encouragement and mutual protection to such investments, in order to stimulate 

business ventures. 
156

  

104. It is therefore obvious the Preamble indicates that the purpose of the BIT is to 

stimulate and encourage the investors and protect their investment. Conversely, a 

self-judging clause which would empower a State to ―excuse itself from BIT 

obligations at will‖
157

 would,   contrary to its goals, bring instability and uncertainty 

to the investment. Therefore, article 9 cannot be viewed as self-judging, as it would 

be inconsistent and contradictory to the object and purpose of the BIT.
158

 Any other 

interpretation could deprive the Treaty of substantive meaning.
159

 

105. Moreover, the VCLT in Article 3(4) provides that the special meaning of the 

provision shall be given only if the contracting parties expressed intention is such a 

way.
160

 This intention, as stated by Vandevelde, must be established conclusively.
161

 

Article 11 of the BIT, which establishes the settlement dispute mechanism, provides 

that all disputes will be resolved either by mediation between the parties or by 

arbitration.
162

 It does not contain any provision that would exclude a Party from these 

provisions and give it an exclusive right to settle disputes unilaterally in the situation 
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of ―essential security interest‖ provided in article 9. There is no decisive proof that 

there was an intention to give states the right to unilaterally evaluate necessity to 

respects its obligations. Therefore, interpretation of article 9 as self-judging would be 

contrary to the general mechanism of protection of investments, provided in BIT‘s 

Article 11.  

 

B)  Articles on State Responsibility are applicable when determining whether 

necessity existed 

 

106. Article 9 of the BIT does not provide the requirements that need to be fulfilled 

in order for the operation of a state of necessity to be invoked. As noted in Enron, 

when the BIT does not provide the definition and terms for the application of the 

conditions in which the state is not precluded to neglect the treaty obligations, they 

must be found elsewhere.
163

 The VCLT provides that relevant rules of international 

law applicable in the relations between the parties shall be taken into account along 

with the context.
164

 Hence, in the absence of concretization of the relevant 

provisions, rules of treaty interpretation require that CIL be read into the treaty.
165

 

Therefore, necessary requirements for the determination of whether Respondent 

wrongful actions can be precluded by necessity must be constituted relying on CIL, 

embodied in ASR.
166

  

107. Article 25 of ASR sets out strict cumulative conditions.
167

 The act must be the 

(i) only way for the state to safeguard an (ii) essential interest against a (iii) ‗grave 

and imminent peril.
168

 Non- compliance with one of them would prevent the state 

from justifying an unlawful act on the ground of necessity.
169

 These cumulative 

conditions are not satisfied. 
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i.  The Respondent failed to fulfill the conditions set out in Article 25 of 

Articles on State Responsibility 

 

a) There was no grave and immanent peril 

 

108. The assessment whether grave peril exists cannot be dependent on a State‘s 

subjective view.
170

 It has to be objectively established.
171

 Moreover, as determined in 

Gabčíkovo, the peril has to be imminent, in sense of ―immediacy‖ or ―proximity‖.
172

 

It cannot be just merely apprehended, but it has to be grounded on facts that go far 

beyond ―possibility‖.
173

 This is especially where cases regarding the danger to the 

environment are concerned. Since there is scientific uncertainty of forthcoming 

danger, immanent peril must be established by evidence available at the time of 

estimation.
174

 

109. There was no proof of grave imminent danger at the time of the taking of 

Claimants property. After the explosion Claimant instantly mobilized an emergency 

response team to work on plugging the wells and to address environmental 

damage.
175

 As a result of these actions and the assistance of Government and NPCS 

the damaged wells were successfully sealed long before the Claimant was deprived 

of the license and wells. Only remedial work was left to be done at the time of 

seizure. Therefore, there is no evidence to support the notion that a grave and 

imminent peril existed at the time of Respondent‘s unlawful actions. 

b) The conduct of the Respondent cannot be accepted as the “only 

way”  

 

110. Even if the Tribunal adopts the view that an essential interest of the 

Respondent was endangered by a grave and imminent peril, Claimant submits that 
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Respondent had other means by which it could have disposed of the threat. As 

confirmed in CMS and Sempra, in order for the wrongful State measure to be 

precluded by necessity, the measure applied must the ―only way‖ to end the state of 

necessity.
176

 This condition is not fulfilled.  

111. The Respondent had many different options for responding to the threat, 

which would not have imposed such an unnecessary and excessive burden upon the 

Claimant. Respondent could have simply afforded assistance to the Claimant in 

sealing of the wells and remedying the consequences. The Claimant was co-operating 

and willing to help end the situation, which is evidenced by the fact that it mobilized 

an emergency team and had a significant role in sealing of the leaking wells. The 

complete expulsion of Claimant from its wells and the suspension of its license were 

unnecessary and were not aimed at ending the problem. Hence, the measures applied 

by Respondent were not the only measures available and they placed an excessive 

burden on the Claimant, which means that the conditions under Article 25 have not 

been fulfilled. 

 

C) Alternatively, the requirements for a independent defense under Article 9 

are not met 

 

112. Even if the Tribunal finds that the CIL concept of necessity is not applicable 

when assessing whether reasons for invoking Article 9 existed, but that independent 

and objective treaty standards should be applied, Claimant submits that those 

standards are not fulfilled. As stated in LG&E, the review on the basis of independent 

treaty standards does not significantly differ from a good faith review.
177

 Since, as 

will be proven infra, the Respondent did not invoke Article 9 in good faith, it is more 

than evident that the objective treaty cause for the invocation of Article 9 is not 

satisfied. 
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D)  Even if the Tribunal finds that Article 9 is self-judging, the clause is 

reviewable by the principle of good faith 

 

 

 

113. The VCLT bounds States Parties to perform every treaty provision in good 

faith.
178

 Regardless of whether article 9 is self-judging, the Respondent was obliged 

to exercise this provision in good faith.
179

 Thus, the unilateral actions of the 

Respondent are subjected to a bona fidae test by the tribunal. Any other conclusion 

would grant a state ―too easy way for escaping from treaty obligations.‖
180

  

114. Although the good faith principle is broad, one of its fundamental bases is 

abuse de droit doctrine.
181

 This doctrine prohibits the abusive exercise of a state‘s 

rights and obliges every state to exercise rights granted from the treaty reasonably, in 

pacta sund servanda manner.
182

  Almost every Respondent‘s conduct has represented 

a blatant abuse of rights, and was not conducted for legitimate essential interests. 

115. Firstly, the true motivation behind Respondent‘s actions was not the protection 

of its essential security interests, but the intent to deprive Claimant of its investment, 

in order to create more favorable conditions for a competitor company, NPCS. NPCS 

is a company established and fully-owned by Respondent, which means that the 

Respondent would considerably benefit from the elimination of its major competitor. 

As a result of the Respondent‘s actions, Claimant‘s business operations in Sylvania 

became impossible to continue. Thus, it is evident that the Respondent, without any 

justifiable explanation, deprived Claimant of its investment, guided by economical 

reasons.  

116. Secondly, the Respondent acted in bad faith by breaching discrimination 

provisions of the BIT even though the parties had the intention to specifically 

emphasize this prohibition.
183

 Respondent discriminated against Claimant by 
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unlawfully amending the OPA and applying it retrospectively so that it specifically 

targets Claimant. The amendments of the OPA were made effective so that they were 

only applicable with respect to the Claimant. .  

117. Finally, the retrospective elimination of the liability cap was designed to 

intentionally cause damage to Claimant. Liability caps are designed to protect 

companies from unfair conditions of strict liability. Thus, the liability cap is an 

important factor for an oil exploration company when planning its business, which 

means that Respondent, through the retrospective elimination of the cap, intentionally 

undermined the legal security of the Claimant‘s investment. 

118. It is therefore evident that the true intention behind the Respondent‘s actions 

was not the protection of its essential security interests. The only motives for the 

measures applied by Respondent are to gain economic benefit from depriving the 

Claimant of its investment. The of the Respondent‘s behavior is a par excellance 

example of bad faith conduct, and as such cannot protected by Article 9 of the BIT.  

 

E) The Respondent is obliged to pay compensation regardless of its success in 

invoking article 9 

 

119. Article 5 of the BIT states that: ―Should Investors of a Party incur losses… 

due to war or other forms of armed conflict, states of emergency, environmental 

catastrophes, or similar events, the Contracting Party in which the affected 

Investment has been made shall offer adequate compensation.‖
184

  Thus, it is obvious 

that regardless of whether the reasons for invoking Article 9 are legitimate, 

Respondent is obliged to pay compensation. The damages occurred on the territory of 

Respondent, due to state of emergency actions, and therefore Respondent must 

adequately compensate the Claimant.  
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5. THE RESPONDENT HE RESPONDENT MATERIALLY BREACHED ITS 

CONFIDENTIALITY OBLIGATIONS. 

 

120. An arbitral process encompasses a general duty of the participating parties to 

keep confidential all information pertaining to the arbitration (i). The Respondent 

breached this obligation by leaking a confidential report to a Sylvanian newspaper 

(ii). Finally, as a result of the breach, the Respondent must compensate the Claimant 

(iii).  

 

A) There is a general duty of confidentiality in arbitration 

 

121. According to Lazareff, ―confidentiality is an inherent part of international 

commercial arbitration‖ and it would be ―an absurdity to postulate that 

confidentiality is not part and parcel of commercial arbitration.‖
185

 Indeed, as a 

general principle, there is a presumption of confidentiality in arbitration.
186

 As stated 

by the English Court of Appeal in Emmott v. Michael Wilson & Partners:  

―The obligation of confidentiality is implied as a matter of law 

and arises out of the nature of arbitration itself.‖  

 

122. The presumption of confidentially is accepted in numerous national 

jurisdictions, including New Zealand, France, UK, Spain and Singapore,
187

 as well as 

enshrined in the majority of arbitration rules.
188

  

123. The consequence of the implied duty of confidentiality, as Gaillard observes, 

is that the confidentiality can be defeated only by a joint expression of a contrary 

intention by the parties.
 189

 The principle of confidentiality is a rule that, in the 

absence of a specific law on the matter, is automatically applicable unless the parties 
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agree otherwise.
190

 This principle has been clearly confirmed in both English and 

French practice.
191

 

124. This is especially true when arbitrating under ICC Arbitration Rules. Stephen 

Bond, a former Secretary General of the ICC International Court of Arbitration, has 

stated the following:  

―It became apparent to me very soon after taking up my 

responsibilities at the ICC that the users of international 

commercial arbitration, i.e. the companies, governments and 

individuals who are parties in such cases, place the highest 

value upon confidentiality as a fundamental characteristic of 

international commercial arbitration. When enquiring as to the 

features of international commercial arbitration which attracted 

parties to it as opposed to litigation, confidentiality of the 

proceedings and the fact that these proceedings and the 

resulting award would not enter into the public domain was 

almost invariably mentioned.‖
192

 

 

125. The fact that the ICC Arbitration Rules do not contain an explicit 

confidentiality clause does in no way alter this conclusion, since the working party 

responsible for the Rules only avoided regulation of this question due to the difficulty 

of agreeing on an appropriate formulation for the general duty of confidentiality and 

any legitimate exceptions
193

 and not because it considered that there is no implied 

duty of confidentiality. 

126. Consequently, it is evident that when the Parties to a dispute choose to 

arbitrate under the ICC Arbitration Rules and do not exclude the confidentiality of 

the arbitral proceedings, the arbitration shall be confidential. Since Claimant and 

Respondent did not conclude such an agreement, it is clear that the Respondent had 

an obligation to keep all information pertaining to the proceedings confidential. 
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B) There Respondent breached its confidentiality obligations 

 

127. As it has been established that Respondent had an obligation to keep all 

information concerning the arbitration confidential, Claimant shall demonstrate that 

the Respondent breached this obligation.  

128. On 24 July 2009, a report regarding the Medanos oil spill was prepared by the 

Respondent.
194

 The report was classified as confidential and made available 

internally on a ―need to know basis‖.
195

 However, on 29 September excerpts from the 

report were published in La Reforma, a Sylvanian newspaper.
196

 

129. As the report was confidential and available only on a ―need to know basis‖ it 

is clear that Respondent had full control of who would have access to it. Since the 

newspaper gained knowledge of the content of the report and since only officials of 

Sylvania had access to it, it is evident that, at least prima facie, the Respondent is 

responsible for the leak.  

130. Since the burden of proof is now shifted to the Respondent, the only way for it 

to relieve itself of responsibility for the leak would be if it could prove that someone 

else was responsible for it. However, as the precise source of the leak remains 

unknown, it is obvious that Respondent cannot meet this burden of proof and that, 

therefore, it breached its confidentiality obligations. 

 

C) The Respondent must compensate the Claimant 

 

131. Due to the gravity of the breach by the Claimant, the sanctions imposed upon 

it should be heavy.
197

 The most appropriate response would be monetary 

compensation.
198

 Therefore, the Claimant submits that the Respondent should 

compensate the Claimant for all the losses incurred as a result of the Respondent‘s 

breach of its confidentiality obligations. 
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PRAYER FOR RELIEF 

 

In light of all previously argued, the Claimant respectfully requests that the Tribunal adjudge 

and declare that: 

(1) It has jurisdiction to adjudicate on FP‘s claims; 

(2) Sylvania‘s counterclaims are inadmissible; 

(3) Sylvania breached its confidentiality obligations; 

(4) Respondent breached FET thus violating both Article 2 of the BIT and CIL; 

(5) Respondent unlawfully expropriated Claimant‘s property; 

(6) Respondent may not rely on Article 9 of the BIT as a defense 

(7) Respondent must compensate Claimant for violations of its obligations 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Respectfully Submitted, 

                                                                                                    Rau 


