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STATEMENT OF FACTS 
 

1. Claimant, Freedonia Petroleum LLC, is a company duly incorporated in the Republic of 

Freedonia.1 Claimant wholly owns Freedonia Petroleum S.A. (“FPS”), a company duly 

incorporated in the Republic of Sylvania for oil exploration and drilling.2  

2. Respondent, the Republic of Sylvania, conducted a public tender process for deep sea 

exploration blocks in the Medanos Field in the Libertad Gulf on 31 January 2007.3  

3. Respondent then awarded FPS a 5-year non-exclusive oil exploration and drilling license 

by entering into the Medanos License Agreement (“MLA”) with the latter on 26 May 

2007.4 According to MLA, FPS shall pay a 12% royalty and observe safety obligations, 

including taking all appropriate measures to prevent discharges of oil, and in the event of a 

discharge, ensuring an immediate and effective removal of the oil.5 Further, Clause 18 of 

MLA regulated that any modifications of the terms and conditions of MLA shall be made 

only by mutual written consent of the parties. Clause 22 provides that MLA shall have the 

force of law.6 

4. Before the area of exploration was opened up, FPS had submitted its environmental impact 

reports to Respondent.7 

5. However, on 9 June 2009, several oil wells operated by FPS suddenly leaked due to a large 

explosion whose origin was unknown.8 After the oil spill, various media in Sylvania 

commented that the oil spill could get worse.9 

6. Upon learning about the incident, FPS independently mobilized an emergency response 

team to plug the wells and to address environmental damage.10 By working in a combined 

team of private and government contractors, FPS successfully sealed the damaged wells.11  

                                                            
1 Uncontested Fact (“UF”), ¶1. 
2 UF, ¶3.  
3 UF, ¶3. 
4 UF, ¶4. 
5 UF, ¶5. 
6 UF, ¶6. 
7 Requests for Clarification (“Clarification”), No.45. 
8 UF, ¶7. 
9 UF, ¶8-9. 
10 Clarification, No.50. 
11 Clarification, No.49. 
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7. On 10 December 2009, under considerable public pressure, Respondent amended several 

sections of the Oil Pollution Act (“OPA”). First, Section 703 broadened the coverage of 

liability for payment of damages resulting from oil pollution.12 Second, Section 705 also 

substantially broadened the meaning of damages.13 Third, the amendment introduced new 

safety obligations in Section 1014.14 Finally, Section 2160 eliminated the SD75 million cap 

on liability for spills from offshore facilities.15 All measures apply retrospectively, and they 

were made effective as of 1 June 2009.16  

8. On 29 January 2010, Respondent sent a written communication to FPS granting it a 60-day 

period to comply with the amended OPA.17 On 12 February 2010, after a month of fruitless 

discussions with Respondent, FPS sought declaratory relief from the Sylvanian courts to 

the effect that the terms of MLA, namely Clause 18 and 22, prevail over the amended 

OPA.18  

9. On 26 February 2010, less than the 60-day-period, Respondent ordered FPS to pay SD 150 

million liquidated damages for the breach of its obligations under MLA and the OPA. FPS 

commenced administrative proceedings before the Sylvanian Ministry of Energy to resist 

the payment,19 but the claim was rejected. The Ministry requested FPS to pay the fine 

within 15 days. On 15 June 2010, FPS met government officials to try to negotiate 

regarding the payment and the liability cap, but the negotiations failed.20 

10. On 10 August 2010, Sylvania adopted a new Hydrocarbon Law that created the National 

Petroleum Company of Sylvania (“NPCS”).21 Respondent wholly owns NPCS and 

appoints its Board of Directors.22 

11. On 29 November 2010, the President of Sylvania issued Executive Order No. 2010-1023 to 

suspend FPS’s exploration and drilling license (the “suspension”). Additionally, 

                                                            
12 UF, ¶11. 
13 UF,¶12. 
14 UF, ¶13. 
15 UF, ¶14. 
16 UF, ¶15. 
17 Ibid. 
18 UF, ¶16. 
19 UF, ¶17. 
20 UF, ¶18. 
21 UF, ¶19. 
22 Clarification, No.11. 
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Respondent sent management and operating teams of NPCS to take over the premises of 

FPS’s oil wells (the “takeover”), claiming it was necessary to undertake remedial works.23 

FPS and its personnel were not given any choice to surrender the oil wells.24 Since then, 

Respondent did not provide any statement about the takeover.25 

12. On 23 December 2010, Claimant sent a written communication to Respondent to claim that 

the transfer of the wells to NPCS was a breach of the Treaty between the Republic of 

Freedonia and the Republic of Sylvania Concerning the Encouragement and Reciprocal 

Protection of Investments (“Freedonia-Sylvania BIT”), and Claimant was wiling to resort 

to arbitration if no amicable settlement was reached within three months.26  

13. On 23 March 2011, Claimant filed a request for arbitration before the ICC against 

Respondent by invoking the dispute resolution provision in the Freedonia-Sylvania BIT.27 

14. The Tribunal was constituted on 20 May 2011. Subsequently, on 28 July 2011, the Parties 

and the Tribunal signed the Terms of Reference.28  

15. On 10 September 2011, CSE filed with the Arbitral Tribunal a request to be present at the 

hearings, to submit documents and to be heard as a non-disputing party in the ICC 

proceedings between Claimant and Respondent.29 

 

 

                                                            
23 UF, ¶23; Clarification, No.2. 
24 Clarification, No.32. 
25 Clarification, No.90. 
26 UF, ¶25. 
27 UF, ¶26. 
28 UF, ¶29,30. 
29 UF, ¶34. 
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ARGUMENTS 
PART ONE: JURISDICTION 

I. THE TRIBUNAL HAS JURISDICTION OVER THE PARTIES AND THE SUBMITTED CLAIMS  

1. Article 6.2 of the ICC Arbitration Rules provides for ICC jurisdiction upon the existence of 

an Arbitration Agreement where the parties have consented to submit a dispute to 

arbitration under the ICC Rules. An Arbitration Agreement need not be embodied in a 

single instrument. In a BIT scenario, an Arbitration Agreement consists of the host State's 

standing offer to arbitrate in the BIT and the investor's implied consent through its 

submission to arbitration.30  

2. In the present dispute, Respondent’s consent to arbitrate the Investment Dispute is recorded 

in Article 11.3 Freedonia-Sylvania BIT, which provides: 

“ The Contracting Parties hereby consent to the submission in good faith of 
Investment Disputes to the International Chamber of Commerce (ICC) for 
settlement and resolution by binding arbitration in accordance with the 
provisions of the ICC Arbitration Rules in force at the date of the submission 
of the dispute…”   

3. Claimant filed a request for arbitration before the ICC against Respondent on 23 March 

2001. The filing verifies the acceptance of the host State’s offer to arbitrate. Thus, an 

“arbitration Agreement” is formed.   

4. The Tribunal’s jurisdiction under Freedonia-Sylvania BIT is limited to disputes within the 

scope of the dispute resolution provisions of the BIT.31 The consent of the host State 

recorded in Article 11 of the BIT controls the scope of the Tribunal's jurisdiction in several 

respects.32 First, the dispute must be an “Investment Disputes” within the terms of Article 

11.1 of the BIT (jurisdiction ratione materiae). Second, the parties of the dispute must be a 

Contracting Party and an “Investor” of another Contracting Party, as provided in Article 

11.2 of the BIT (jurisdiction ratione personae). Claimant will demonstrate the fulfillment 

of these requirements respectively. 

                                                            
30 Redfern, 66.  
31 Generation Ukraine, ¶8.10. 
32 Douglas, 144-145.  
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A. The ratione materiae jurisdiction  

5. The claims submitted by Claimant to arbitration fall under the definition of “Investment 

Disputes” within the terms of Article 11.1 Freedonia-Sylvania BIT. The term Investment 

Disputes is defined in Article 11.1 as, inter alia: 

“a dispute involving … an alleged breach of any right conferred or created by 
this Agreement with respect to an Investor or an Investment of an Investor of 
a Contracting Party.” 

Accordingly, under this provision it is essential that the dispute must arise "with respect to … 
an Investment.”  

6. Claimant submits that this dispute is an Investment Dispute given that the nature of the 

claims concerns Claimant's investment in the form of the License Agreement (MLA).  

7. Article 1.1 Freedonia-Sylvania BIT defines investment as: 

“every asset that an Investor owns or controls, directly or indirectly, that has 
the characteristics of an investment, including such characteristics as the 
commitment of capital or other resources, the expectation of gain or profit, or 
the assumption of risk in conformity with the laws and regulations of the 
Territory in which the investment is made.” 

8. MLA is an asset that Claimant, in this case the Investor, owns indirectly through its locally 

incorporated subsidiary, FPS. The fact that MLA was not entered into by the Claimant 

itself but instead by FPS, is not sufficient to assert that MLA is not an Investment owned 

by the Investor. The tribunal in Azurix determined that when an agreement is held by a 

local company, MLA is an agreement of the foreign investor if the latter can establish 

ownership or control over the local company.33 In the present case, Claimant wholly owns 

the local incorporated company, thus the requirement of ownership or control is satisfied. 

9. To demonstrate that MLA is an investment, the characteristics of an investment, including 

those set as examples in Article 1.1 Freedonia-Sylvania BIT, must be satisfied.   

10. Claimant submits that MLA satisfies the characteristics of an “investment” set forth in the 

BIT. First, as recognized by the tribunal in RSM v. Granada, exploration for oil in 

maritime areas, specifically deep seas, requires the “commitment of capital” in significant 

proportions.34 Second, there is an “expectation of gain or profit” from the oil exploration; if 

the exploration is proven to be successful, the investment would generate a regular return 

                                                            
33 Azurix Jurisdiction, ¶65; Vandevelde, 467. 
34 RSM, ¶243.  
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of profits for the company. The fact that the exploration could be unsuccessful is irrelevant 

under this criterion since the yardstick under the BIT is the “expectation” of profits and, 

thus, not the actual generation of profits. Finally, the “assumption of risk” assumed by the 

Investor in the performance of exploration activities under MLA is significant; if oil was 

not found, or was not found in sufficient quantities, or was found to lie in locations that did 

not make the exploitation economically viable, the capital devoted to such endeavor would 

have been spent in vain. Moreover, Claimant's investment was exposed to various political 

risks as inherent in every transnational investment in the natural resources sector. 

11. Tribunals have identified other characteristics of investment beside those explicitly 

identified by Freedonia-Sylvania BIT, namely duration of the investment and contribution 

to the host state’s economic development. 35 Regarding the former requirement, tribunals 

applying this criterion have often indicated a minimum duration of two years for an 

investment project to have a sufficient duration.36 In this case, MLA was concluded in May 

of 2007 and it was only suspended by the Executive Order in November of 2010. 

Therefore, the requirement of such duration is satisfied. The latter requirement is still 

controversial as to whether such a criterion is a characteristic of an investment. In LESI 

cases, tribunals rejected the relevance of this criterion as it is already covered by the 

previously explained criteria.37 If this Tribunal is to apply this criterion, Claimant submits 

that MLA was in Sylvania’s public interest to ascertain whether the country had 

commercially viable resource in offshore petroleum.  

12. For all these reasons, all the characteristics of investment are present in the case. Therefore, 

MLA is an investment that falls under the investment category of license governing the 

exercise of business activities, including extracting and exploiting natural resources. In 

RSM v. Grenada, the Tribunal found that an oil exploration license agreement falls under 

the scope of the definition of investment without any difficulties.38  

13. Consequently, the requirement of ratione materiae jurisdiction under Freedonia-Sylvania 

BIT is satisfied.   

                                                            
35 Salini v. Morocco, ¶52; Fedax, ¶43; C.S.O.B, ¶64.  
36 Salini v. Morrocco, ¶54; MHS, ¶111. 
37 LESI-DIPENTA, ¶II. 13(iv); LESI & Astaldi, ¶72(iv). 
38 RSM,¶242.  
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B. The ratione personae jurisdiction  

14. Under Article 11 Freedonia-Sylvania BIT, the jurisdiction of the Tribunal extends to 

disputes between a Contracting Party and an Investor of the other Contracting party. 

Claimant submits that the Parties to the dispute satisfy the standing requirement enshrined 

thereof. Both Sylvania and Freedonia are a Contracting Party to the BIT. Additionally, 

Claimant is an Investor within the terms of Article 1.3(b) of the BIT as will be further 

explained below.  

15. Respondent raises two objections to the jurisdiction of this tribunal based on the idea that 

the scope of the Respondent's consent in Article 11 does not encompass this dispute. First, 

Respondent argues that Freedonian government majority ownership of the Claimant 

excludes this dispute from the jurisdiction of the Tribunal. Second, Respondent asserts that 

the recourse by Claimant's wholly owned subsidiary, FPS, to the Sylvanian Ministry of 

Energy, prior to requesting ICC arbitration triggers the fork-in-the-road clause, and thus 

bar this Tribunal's jurisdiction. These objections are without merit as Freedonia is an 

Investor within the terms of the BIT and because fork-in-the-road preclusion has not been 

triggered, respectively.  

1. This Tribunal has jurisdiction to hear the claims despite Freedonian Government’s 

majority ownership of Claimant  

16. Respondent challenges the jurisdiction of the Tribunal asserting that Claimant does not 

meet the requirement of Article 11 of the BIT, which provides that disputes must be 

between a Contracting Party and an Investor of the other Contracting Party. According to 

Respondent, the instant dispute is between two Contracting States because the Freedonian 

Government owns Claimant. Respondent's argument fails given that Claimant is an 

Investor within the terms of the BIT and thus, has standing to invoke the jurisdiction of 

ICC arbitral process.  

17. As noted previously, jurisdiction of the Tribunal ratione personae extends to disputes 

between a Contracting Party and an Investor of the other Contracting Party. The definition 

of the term “Investor” is contained in Article 1.3 of the BIT, which provides a detailed 

definition of the persons and entities with the capacity to seek remedy through the treaty's 

provisions. Under Article 1.3(b) the term investor shall be construed to mean:  
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“any legal person established in the Territory of one of the Contracting Party 
in accordance with the respective national legislation… provided in all cases 
that the… legal person do[es] not pursue sovereign activities and are not 
funded by the other Contracting Party,”  

The outer limits of such a broad definition are set by negative requirements embedded in 

the last sentence to Article 1.3 of the BIT: the legal person must not pursue “sovereign 

activities” and must not be “funded by the other Contracting Party.”  

18. Therefore, to evidence that Claimant does comply with the BIT definition of Investor, two 

major conditions have to be satisfied, namely 1) Claimant must be a legal person 

established in Freedonia in accordance with Freedonia legislation and 2) Claimant must not 

pursue sovereign activities and be funded by Freedonia.  

19. Regarding the first requirement, Claimant is incorporated in the Republic of Freedonia in 

accordance with the respective Freedonia legislation.39 Regarding the second requirement, 

an interpretation of the ordinary meaning of the words of the treaty as mandated by Article 

31 VCLT suggests that state-owned entities are not per se excluded. Under Article 3.1 

Freedonia-Sylvania BIT, a legal person is an investor “provided that … legal persons do 

not pursue sovereign activities and are not funded by other Contracting Party.” The use of 

the term “and” suggests that the two negative requirements set forth in this provision are 

cumulative. In other words, state funding alone is not sufficient to exclude state-owned 

entities from the definition of Investor. Accordingly, the fact that Claimant is funded by 

Freedonia only satisfies one of the two requirements set forth in Article 1.3 of the BIT. 

Thus, for Claimant to be excluded from the definition of Investor it must also pursue 

“sovereign activities.” 

20. The previous interpretation of the treaty is confirmed by decisions of prior tribunals. In 

CSOB v. Slovak Republic, the tribunal held that examination of ownership of the entity 

alone is not conclusive, thus the tribunals also examined whether the claimant had acted as 

an agent for the government or had been discharging governmental functions.40 In Telenor 

v. Hungary the fact that the claimant was 75% owned by the State of Norway did not give 

rise to jurisdictional difficulties.41  

                                                            
39 Clarification, No.61.  
40 C.S.O.B,¶ 18.  
41 Telenor, ¶16. 
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21. In this context, the crucial issue is whether Claimant’s activities are sovereign activities or 

mere commercial activities. Claimant is an international energy company, active in various 

regions of the world in the exploration and production of crude oil.42 There is no evidence 

that Claimant was promoting any governmental policies or purposes of the Republic of 

Freedonia. The activities themselves were essentially commercial rather than 

governmental, namely the exploration and production of oil. These activities are 

commercial in nature, and they are not bestowed exclusively in the government. The 

commercial nature of the activities pursue by Claimant is illustrated by the fact that to 

solidify its financial position in the global energy market, Claimant had to attract private 

capital. This practice does not differ in their nature from measures that a private entity in 

the energy sector might undertake.  

22. For the above-mentioned reasons, Claimant is not to be considered a Contracting State but 

an Investor. Thus, Claimant shall not be precluded from invoking the investor-state dispute 

settlement under Freedonia-Sylvania BIT.  

2. The recourse by FPS to the Ministry of Energy does not trigger the fork-in-the-road 

clause 

23. Article 11.2 Freedonia-Sylvania BIT contains a fork-in-the-road clause under which the 

investor may choose between the litigation of its claims in: 1) any applicable dispute 

settlement procedure previously agreed to by the parties, 2) the host State’s domestic 

courts, or 3) the ICC arbitration. Nonetheless, consent to the ICC arbitration is conditioned 

on the fact that the dispute has not been submitted to any other of the avenues identified 

above.  

24. Respondent argues that FPS’s initiation of administrative proceedings before the Sylvanian 

Ministry of Energy triggered the fork-in-the-road clause.43 Respondent asserts that under 

MLA, entered into by FPS and Respondent, Claimant agreed to submit any dispute arising 

under MLA to Sylvanian courts.44 Therefore, FPS's administrative proceedings before the 

Sylvanian Ministry of Energy, evidence a choice for the previously agreed dispute 

settlement procedures in the terms of Article 1.3(a). Alternatively, Respondent might 

                                                            
42 UF, ¶1. 
43 Terms of Reference (“TR”), Section d.  
44 Clarification, No.4. 
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submit that initiation of national proceedings constitutes a choice for the host State's courts 

in the terms of Article 1.3(b), triggering fork-in-the-road preclusion.  

25. Claimant will demonstrate that Respondent's arguments fail because 1) FPS’s claims 

before the Ministry of Energy and this arbitration do not share a common identity of 

parties, objects, or causes of action (the triple identity test); 2) FPS’s claims before the 

Sylvanian Ministry of Energy does not constitute a voluntary election of forum; 3) the 

Ministry of Energy is not equivalent to a court for purposes of the BIT since it is not vested 

with any judicial function, and 4) FPS’s declaratory relief procedure does not trigger the 

fork-in-the-road clause.  

a. FPS’s national proceedings and this arbitration Do Not Satisfy the Triple Identity 

Test  

26. To the extent that a dispute might involve the same parties, object and cause of action, it 

might be considered as the same dispute and, thus, the fork-in-the-road clause would 

preclude its submission to international arbitration tribunals.45 This triple identity rule, 

where failure of only one of the requirements is given as a reason to disallow fork-in-the-

road preclusion, is endorsed by most arbitral tribunals.46 In the present case, this Tribunal 

should rule against fork-in-the-road preclusion, given that none of these identities is 

satisfied. 

27. Claimant submits that the triple identity rule has to be applied under strict formalism and 

any looser interpretation must be discarded. As stated by the Tribunal in Pan American: 

“if tribunals assume lightly that choices of forum have been made….in favor 
of the host State´s judicial system [then] there [is] little use in setting up 
arbitral procedures for investment disputes.”47 

28. In practice, investors are often drawn into legal disputes before national courts in the 

course of investment activities. However, not every appearance before a tribunal of the 

host State will constitute a choice under the fork-in-the-road. While national disputes may 

relate in some way to the investment, they are not necessarily “the same dispute” referred 

                                                            
45 Occidental, ¶52. 
46 Vivendi I, ¶53; Vivendi II, ¶55; Olguín, ¶30; Middle East Cement, ¶71; Azurix Jurisdiction, 
¶88; Enron Jurisdiction, ¶97; Occidental, ¶ 52; Champion Trading, §3.4.3; Toto, ¶211. 
47 Pan American, ¶155-156.  
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to in the BIT’s provisions on Investor-State dispute settlement.48 Consequently, to bar the 

tribunal from exercising jurisdiction base on the presentation of a national claim forces an 

erred finding of choice under the BIT’s provision on Investor-State dispute settlement.49  

29. In the present case, FPS’s claims to the Sylvanian Ministry of Energy and declaratory relief 

before Sylvanian courts and this arbitration do not share an identity of i) parties, ii) objects, 

and iii) cause of action.  

i. Identity of Parties  

30. The parties in the national proceeding must be identical with the parties in the international 

proceedings in order to trigger the fork-in-the-road preclusion.50 In the present case, the 

foreign investor that seeks international arbitration -Freedonian Petroleum- is not the same 

party that has initiated national proceedings in the host State - FPS. The latter had initiated 

two national procedures directly arising from MLA before filing the request for arbitration 

before the ICC Arbitration. First, FPS sought declaratory relief from the Sylvanian courts 

to the effect that the terms of MLA take precedence over the amendments of the OPA.51 

Second, FPS commenced administrative proceedings before the Sylvanian Ministry of 

Energy to resist the request for payment of liquidated damages allegedly for a breach of its 

obligations under MLA and the OPA.52   

31. In the administrative proceedings, the parties are FPS and the Ministry of Energy.53 In 

contrast, the parties to the ICC arbitration are the Claimant -Freedonian Petroleum LLC- 

and Respondent.54 Therefore, the claimant in the national proceedings is FPS, whereas the 

party to the ICC arbitration is its parent company, Freedonian Petroleum LLC. 

Consequently, there is no similar identity of claimants. 

32. Claimant further submits that action of its subsidiary or a related party –FPS- cannot under 

international standards, preclude suit by a “parent” or related claimant, as was the case in 

Champion Trading.55 In this respect, the fact that FPS qualifies as a Freedonian “national 

                                                            
48 Dozler and Schreuer, 216. 
49 Occidental, ¶53.   
50 Lauder, ¶161.  
51 UF, ¶16. 
52 UF, ¶17. 
53 UF, ¶17. 
54 UF, ¶26. 
55 Champion Trading, § 3.4.3; Lauder, ¶161; C.M.S Jurisdiction, ¶78-82. 
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or company” pursuant to Article 11.6 Freedonia-Sylvania BIT is not sufficient to preclude 

the “parents” from submitting their dispute to an international arbitration, as was the case 

in Genin.56 Accordingly, the fork-in-the-road clause has not been triggered because FPS is 

a separate legal entity from Claimant; “only the investor can [make the choice of taking] a 

claim to the local courts” and that choice cannot be inferred through a third-party suit.57 

Even if FPS acted for Claimant’s benefits, her suit cannot be attributed to Claimant, just as 

locally incorporated company’s national suit could not be attributed to its parent company 

filing for arbitral relief in Champion Trading.58 

33. For the abovementioned reasons, the parties to national proceedings and the ICC 

arbitration are not the same. Consequently, the requirement of identity of parties is not 

satisfied.  

ii. Identity of Object 

34. To the extent that the national and international disputes involve the same “object” or 

“relief”, the fork-in-the-road mechanism would preclude its submission to concurrent 

tribunals.59 In this case the object of the administrative proceedings before the Ministry of 

Energy differs from the object of the international arbitration initiated by Claimant. On one 

hand, FPS’s proceedings before the Ministry of Energy were commenced with the sole 

purpose of resisting Respondent’s order of payment for liquidated damages.60 On the other 

hand, the present dispute before this Tribunal is not only aimed to resist the Respondent's 

order of payment. The relief sought by Claimant is a ruling that finds the Respondent liable 

for violation of obligations embedded in the BIT, inter alia, prohibition to expropriation, 

fair and equitable treatment, full protection and security and Claimant’s legitimate 

expectations. Additionally, if the outcome is favorable to Claimant, it will seek for 

damages in separate subsequent proceedings.61  

                                                            
56 Genin, ¶333.   
57 C.M.S Jurisdiction, ¶78.  
58 Champion Trading, §3.4.3. 
59 Occidental, ¶52.  
60 UF, ¶17.  
61 TR, Section d.  
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35. Finally, the difference in object of national and international proceedings will also entail 

that different material facts will be used to support these claims. Therefore, the difference 

in facts also evidences the failure to meet the identity of object requirement.   

36.  For these reasons, the object of both national proceedings is not identical, not even similar, 

to the object of the arbitration under the BIT.  

iii. Identity of causes of action 

37. There is no fork-in-the-road preclusion when the causes of action are not identical.62 The 

Committee in Vivendi II asserted that “[a] treaty cause of action is not the same as a 

contractual cause of action.”63 The Committee further established that contract and treaty 

claims can be distinguished on the fundamental basis of the claim. In the case of treaty 

claims the basis is a treaty, whereas in the case of a contract claim, it is the proper law of 

the contract, in this case, Sylvanian Law.64  

38. In the present case, the cause of action of both national proceedings is different from the 

cause of action of the international arbitration proceedings. The cause of action of FPS’s 

administrative proceedings before the Ministry of Energy is MLA because FPS is resisting 

Respondent's order of payment on the grounds that it has complied with all the safety 

obligations embedded in MLA and its applicable law.65 The dispute submitted to ICC 

arbitration, on the other hand, is essentially based on Respondent’s violation of its treaty 

obligations.  The fact that certain aspects of the facts that gave rise to this dispute were also 

at issue in the national proceedings is not sufficient to preclude an investor from invoking 

arbitration under the BIT.66  

39. Respondent might argue that Freedonia-Sylvania BIT has a broad formulation as to the 

types of claims that are considered “investment disputes.” Respondent alleges that such 

definition comprises disputes involving the “interpretation or application of an Investment 

Agreement”67 and, thus, encompasses both contractual or treaty claims arising out of the 

same “Investment Agreement.” Consequently, the dispute referred to the Sylvanian Courts 

                                                            
62 Genin, ¶331-332; Occidental, ¶52.  
63 Vivendi II, ¶113. See e.g., Azurix Jurisdiction, ¶89; Occidental, ¶51; C.M.S. Jurisdiction, ¶72-
76; Enron Jurisdiction, ¶ 89-94; Impregilo, ¶210; Toto Costruzioni, ¶208, 211; Lauder, ¶162-163 
64 Vivendi II, ¶ 98, 101.  
65 UF, ¶17. 
66 Genin, ¶ 332; Toto Costruzioni, ¶212.  
67 Article 11.1 of the Freedonian-Sylvanian BIT.  
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and the one referred to the Ministry of Energy are the same dispute as the one before this 

Tribunal and, thus, Claimant foreclosed any recourse this Tribunal.  

40. Respondent arguments fail, since in cases dealing with broad dispute settlement clauses, as 

the one of Article 11 Freedonia-Sylvania BIT, the Committee in Vivendi II has stated that a 

domestic suit “is prima facie … a ‘final’ choice of forum and jurisdiction, as long as the 

claims in the proceedings were “coextensive” treaty based claims.68 Therefore, fork-in-the-

road preclusion will only operate if the domestic claims are “coextensive” to treaty claims. 

In this case, the domestic proceedings are not coextensive with the treaty based claims, 

given that the prejudice suffered because of the alleged breach of the Treaty is of a 

different nature and goes far beyond the two domestic proceedings. The instant treaty-

based claims concern more than the mere interpretation of the terms of MLA or an 

opposition to the Respondent’s order of payment. The claims before this Tribunal also 

assert inadequate protection and security, violation of Claimant’s legitimate expectation; 

unfair and inequitable treatment; unlawful expropriation; violation of confidentiality 

obligations and violation of other inter obligations applicable to the investment.  

41. Finally, Respondent might argue that instead of focusing strictly on contract and treaty 

claim distinction to assess whether the causes of actions brought to the local courts and the 

arbitration are identical, the Tribunal must follow the approach in Pantechniki. The 

tribunal in that case determined that the relevant test is whether the “fundamental basis of a 

claim sought to be before the inter forum is autonomous of claims to be heard 

elsewhere.”69 The Tribunal further established that what is “necessary is to determine 

whether claimed entitlements have the same normative source” and “whether a claim truly 

does have an autonomous existence outside the contract.”70 In the present case, the claims 

before the Ministry of Energy have a different fundamental basis and the claimed 

entitlements have different normative source than the ones raised before this Tribunal. The 

claimed entitlements in the proceedings before the Ministry of Energy are rooted in the fact 

that FPS has fully complied with its safety obligations as embedded in the original version 

of MLA. On the other hand, the fundamental basis of the claims before this Tribunal is a 

                                                            
68 Vivendi II, ¶ 55 
69 Pantechniki, ¶ 61.  
70 Ibid., ¶61.  
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treaty laying down independent standards by which the conduct of the parties is to be 

judged. Moreover, the prayers of relief in the national proceeding differs from the prayers 

sought before this tribunal; in the national proceedings is to avoid payment, whereas in this 

international arbitration is to find breaches of BIT obligations.  

42. Consequently, it is submitted that the fundamental basis of the claims before this tribunal 

has an autonomous existence outside the contract and, thus, the fork-in-the-road preclusion 

has not been triggered.  

b. The fork-in-the road provision has not been triggered by Claimant’s proceedings 

before the Ministry of Energy 

43. The fork-in-the-road mechanism requires that the choice between the alternative avenues 

be made entirely free and not under duress.71 In Occidental, the legal obligation to 

challenge an administrative decision within certain period of time for it not to become 

‘final and binding’ was considered as a situation where “the investor did not have a real 

choice.”72 Claimant initiated proceedings before the Ministry of Energy to resist the 

request of payment that would have otherwise become final and binding. Even if it took the 

matter to arbitration the protection of its right to object and adverse decision would have 

been considered forfeited if such proceedings before the Ministry of Energy had not been 

initiated. Consequently, Claimant did not voluntarily and freely select the domestic avenue.  

c. The Ministry of Energy is not equivalent to a court for purposes of the fork-in-the-

road clause 

44. The Ministry of Energy is not equivalent to a court in the terms of the agreed dispute 

settlement procedures under MLA73 and, thus, the dispute has not been submitted in 

accordance with a “dispute settlement procedure previously agreed” for purposes of Article 

11.3(a) Freedonia-Sylvania BIT. For these same reasons, the Ministry of Energy is not a 

court in the terms of Article 11.3(b) of the BIT, which constitutes the other alternative - 

domestic courts avenue- to trigger the fork-in-the-road. Hence, Respondent cannot allege 

fork-in-the-road preclusion either under Article 11.3(a) or 11.3(b) of the BIT.  

                                                            
71 Occidental, ¶60-61; Genin, ¶330-333; Enron Jurisdiction, ¶98.  
72 Occidental, ¶60-61.  
73 Clarification, No.4.   
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45. In Azurix Jurisdiction, the tribunal established that a court is characterized by 

independence and the exercise of judicial function to settle conflicts.74 In the present case, 

the Ministry of Energy lacks both characteristics because it is part of the executive branch 

of the Republic of Sylvania and, thus, is part of the government under the instruction of the 

President of Sylvania. To maintain otherwise is to admit that the Ministry of Energy, as a 

judicial organ, may be party and judge in the same dispute. 

d.  FPS‘s declaratory relief procedure before the Sylvanian Courts does not trigger the 

fork-in-the-road clause 

46. In the event Respondent raises the argument that FPS’ declaratory relief procedure triggers 

fork-in-the-road preclusion, Claimant submits that this argument fails since the triple 

identity test is not satisfied. On the one hand, the parties to the declaratory relief are FPS 

and Respondent; the object is a specific interpretation of the terms of MLA favorable to 

FPS interest;75 and the cause of action is exclusively MLA.76 On the other hand, the parties 

to the international arbitration are Claimant and Respondent;77 the object extents beyond an 

interpretation of MLA but encompass liability of Respondent for violation of obligations 

embedded in the BIT;78 and the cause of action are the independent treatment standards 

embedded in the BIT. For these reason, the declaratory relief procedure and this dispute do 

not share identity of parties, object and cause of action.  

II. THE TRIBUNAL HAS NO JURISDICTION OVER RESPONDENT’S COUNTERCLAIM FOR 

DECLARATORY RELIEF 

A. A special dispute resolution procedure is available 

47. In Saluka Counterclaim, even if the BIT allowed the tribunal to exercise jurisdiction over 

the counterclaim, the tribunal held that it did not have jurisdiction because there is a special 

dispute resolution procedure established for the issues contested in counterclaim.79 

Similarly, in Amco v. Indonesia, the tribunal refused to entertain Indonesia’s counterclaim 

                                                            
74 Azurix, ¶92. 
75 UF, ¶16.  
76 UF, ¶16.  
77 UF, ¶26. 
78 TR, Section d.  
79 Saluka Counterclaim, ¶47-82. 
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because it arose out of non-compliance with the general law of the state and a special 

dispute resolution procedure is available.80  

48. In its counterclaim, Respondent seeks this Tribunal to declare that Claimant’s and FPS’s 

actions caused devastating harm to Respondent and to seek damages accordingly. 

Presumably, Respondent refers harm as the oil spill or the ways Claimant and FPS have 

managed the spill. However, these issues are regulated under MLA and the OPA.81 Under 

MLA, any disputes arising thereof shall be submitted to the Sylvanian courts, and Article 

11.2 Freedonia-Sylvania BIT provides that this dispute settlement procedure shall remain 

binding.82 The same dispute settlement procedure applies to alleged violation of the OPA, a 

general law of Respondent. Therefore, this counterclaim shall fall within the jurisdiction of 

the Sylvanian courts, and this Tribunal shall find that it has no jurisdiction over the 

counterclaim.  

B. The counterclaim does not arise out of the same contract as the primary claims 

49. In Saluka, the tribunal refused to exercise jurisdiction over Czech Republic’s counterclaim 

regarding breach of the original share-purchases agreement through which the claimant to 

acquire its investment. Although the dispute resolution provision in that case has a very 

broad stipulation to cover all disputes concerning an investment, the tribunal found that the 

additional requirement of close connexion with the primary claim has not been fulfilled.83  

50. In the present case, the primary claims are the deprivation of Claimant’s investment and 

violation of fair and equitable treatment standard. The primary claims are based on series 

of facts of conducts of Respondent that led to violation of its obligation under Freedonia-

Sylvania BIT. Meanwhile, the counterclaim was regarding the alleged violation of MLA 

and OPA and based on series facts of conducts of Claimant and FPS that led to the alleged 

violation. Therefore, applying the strict principle applied in Saluka, this Tribunal shall 

refuse to entertain the counterclaim. 

 

 

                                                            
80 Amco Jurisdiction, ¶562-564. 
81 Clarification, No.5.  
82 Clarification, No.4. 
83 Saluka Counterclaim, ¶61, 76, 81. 
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PART TWO: MERITS 

I. NPCS’S TAKEOVER OF THE OIL WELLS IS ATTRIBUTABLE TO RESPONDENT UNDER THE 

DRAFT ARTICLES OF STATE RESPONSIBILITY (“DASR”) 

51. On 29 November 2010, Respondent sent NPCS personnel, as management and operating 

teams to take over the premises of the oil wells to undertake the necessary remedial 

works.84 Claimant submits that the takeover is attributable to Respondent,  

A. NPCS’s actions were an exercise of elements of governmental authority empowered 

by law 

52. According to Article 5 DASR, an act is attributable to the state if it is 1) conducted by an 

entity empowered by law to exercise elements of the governmental authority, and 2) done 

in that capacity.85  

1. NPCS is an entity empowered to exercise governmental authority 

53. In Oil Field, mere creation by law was sufficient to attribute the acts of the National 

Iranian Oil Company to the Government of Iran.86 In this case, NPCS was created by the 

New Hydrocarbon Law in 2010.87 Similarly, acts of NPCS are attributable to Respondent. 

54. Additionally, commentary to the DASR provided that the term “entity” may include public 

corporations. Meanwhile, the term “governmental authority” refers to the exercise of 

powers that are not available to others.88  

55. NPCS is an entity for this analysis because it is a public corporation as proven by 

Respondent’s full ownership of the company. The Executive Order from the President 

empowers NPCS to assist Respondent to secure control of the relevant oil wells and to take 

any action necessary to clean the impacted Sylvania’s environment.89 Since, such power is 

not available to any other entities, clearly NPCS exercises governmental authority.  

                                                            
84 UF, ¶23, 25; Clarification, No.2, Amicus Curiae submission by Clean Sylvanian Environment 
(Amicus Curiae), ¶11. 
85 ILC Articles, Article 5, 43; SEDCO (1), p. 23; Flexi-van, p.335, 349. 
86 Oil Field, p.14. 
87 Amicus Curiae, ¶11. 
88 Maffezini, ¶78-79; ILC Articles, 43. 
89 Emergency Authorization Regarding the Medanos Oil Field, Executive Order No. 2010-1023 
(November 29, 2010), Section 2. 
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2. NPCS’s takeover of the wells was done in its capacity  

56. In Maffezini, the tribunal found that an act is done in the capacity to exercise governmental 

authority if it is made with an intention to benefit a whole region.90 NPCS’s takeover was 

done for the so-claimed necessary remedial works to benefit people in the Gulf of 

Libertad.91 Further, Section 2 of the Executive Order mentioned that NPCS’s capacity was 

to assist Respondent by securing the relevant oil wells. Since the takeover is an action done 

to secure the oil wells, it relates to NPCS’s capacity as an assistant of Respondent. Lack of 

Respondent’s official declaration post-takeover indicates that Respondent condones the act 

and does consider it to be done to exercise the governmental authority empowered on 

NPCS.92 

B. Alternatively, NPCS’s actions were done under the control of Respondent 

57. Article 8 DASR provided a two-pronged test to attribute a state’s act based on control, 

namely 1) the existence of a special factual relationship between the entity engaging the 

conduct and the State; and 2) the direction or control exercised by a state over the 

conduct.93  

58. In Nicaragua, it was found that a direction from the state is clear control over a conduct.94 

Additionally, in SEDCO, it was found that as long as the management of a company is in 

the hands of government-appointed personnel, it shall be considered a controlled entity of 

the Government.95 Moreover, the ICC tribunal in Capital India found state’s authority to 

appoint members of a company’s board is sufficient to demonstrate control for the purpose 

of attribution analysis.96 

59. Respondent wholly owns NPCS97 and selects its Board of Directors.98 These demonstrate 

the factual relationship between NPCS and Respondent, as well as Respondent’s control 

over NPCS, as recognized by the tribunal in SEDCO and Capital India. Applying the 

                                                            
90 Maffezini, ¶78-79. 
91 UF, ¶23. 
92 Clarification, No.90. 
93 ILC Articles, 47. 
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finding in Nicaragua, there was clearly control over the takeover as proven in 

Respondent’s clear direction in the Executive Order, which was crystalized by its 

instruction to send NPCS’s management and operating teams to takeover the wells.99 

Therefore, the act is attributable to Respondent. 

II. RESPONDENT’S SUSPENSION OF FPS’S LICENSE AND TAKEOVER OF THE OIL WELLS 

THROUGH NPCS AMOUNT TO EXPROPRIATION UNDER ARTICLE 4.2 FREEDONIA-

SYLVANIA BIT 

60. Article 4.2 Freedonia-Sylvania BIT prohibits a Contracting Party from directly or 

indirectly expropriating investment of investors of the other Contracting Party to the BIT. 

Since the text of the provision does not provide any guidance to assess when expropriation 

occurs, one must assess the existing body of case laws to find the test for expropriation. 

Although there is no doctrine of binding precedent in international law, the decisions of 

previous tribunals on questions of principle are valuable and persuasive for subsequent 

tribunals.100   

61. Expropriation is the taking or deprivation of the property of foreign investors by a host 

state.101  Expropriation may occur even when the legal title remains with the owners, 

namely in ‘indirect’ expropriation cases,102 where the host state adopts certain measures 

that deprives the owners of the possibility of utilizing their investment.103 A measure 

amounts to expropriation when it has a permanent character, or substantially deprives the 

investor’s property rights, or conflict with the investor’s investment-backed 

expectations.104 

62. Claimant is the indirect owner of FPS’s license to explore and drill the oil wells in the 

Medanos Field (the “license”). Claimant argues that Respondent’s suspension of the 

license and takeover of the oil wells amount to an indirect expropriation of its investment 

by demonstrating that 1) the effect of the suspension and the takeover is of a permanent 

character; 2) the takeover deprives Claimant’s rights or benefits derived from its 
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investment; and 3) Respondent’s takeover interferes with Claimant’s investment-backed 

expectations. 

A. The effect of the suspension and the takeover is of a permanent character 

63. An assessment of the duration of the deprivation of rights or benefits is more crucial than 

an assessment of the duration of the expropriatory act.105 The longer the duration of the 

deprivation, the more likely it will be an expropriatory measure.106  

64. In Middle East v Egypt, temporarily withdrawal of an import license for a period of merely 

four months was found to constitute an indirect expropriation.107  Despite the possibility of 

regaining the import license at a later stage, the tribunal found that there was a good reason 

for the investor not to continue its investment after the experience of having its license 

terminated.108 

65. In the present case, FPS’s license was issued on 26 May 2007. It is only valid for five years 

until 26 May 2012.109 However, since 29 November 2010 the license has been temporarily 

suspended.110 Until the time when this Tribunal was constituted on 20 May 2011, the 

license has been suspended for at least five months and continues until the submission of 

this Memorial. Effectively, the license had been used only for approximately three years. If 

the license were resumed at a later stage, Claimant would have good reasons to terminate 

its investment after such experience, and additionally because the license would expire 

shortly. Applying the rationale in Middle East v. Egypt, clearly five months in this case is 

sufficient to cause permanent effect on Claimant’s investment.  

66. Moreover, the suspension was immediately followed by the takeover, which effectively 

deprives Claimant of its rights and benefits to continue its investment. Even though 

Respondent mentioned that the suspension of the license is only temporary, the takeover 

indicates an intention to lengthen the interference. This experience is particularly 

traumatizing that gives good reasons for Claimant not to continue its investment in 

Sylvania.  

                                                            
105 Kunoy, 345; Weston, 170-173; Azurix Award, ¶285. 
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67. For the above-mentioned reasons, the takeover and the suspension created effects of a 

permanent character on Claimant’s investment.  

B.  Respondent’s suspension and takeover deprive Claimant’s rights of its Investment 

68. Indirect expropriation occurs when control or the economic value of any property has been 

rendered ‘essentially useless’.111 The expropriatory act must affect, in significant part, the 

economic benefits derived from the investment, its use, and the investor’s control of the 

investment.112 Respondent substantially deprives Claimant’s rights to use and to benefit 

from Claimant’s investment.  

69. Economic considerations are relevant in determining whether there has been indirect 

expropriation.113 Indirect expropriation exists if the measure constitutes a deprivation of 

the use and enjoyment of the rights related to the investment, such as income or benefits.114  

In Tecmed, the tribunal explained that an expropriation takes place where the act radically 

deprives the investor of the economic use and enjoyment of the investment.115 

70. In fact, incidental interference with use and benefit of investment alone is sufficient to 

establish the existence of expropriation.116 Therefore, expropriation may take place even 

when the investor retains control of its investment.117 In Middle East v Egypt, Waste 

Management v Mexico and EnCana v Ecuador, the investors were able to establish that 

expropriation had taken place despite the fact that they retained control over their 

investments.118 

71. In Tippets, the Iran-US Claims Tribunal found that appointment of supervisors and 

managers by the government of Iran constitutes substantial interference which deprives the 

investor’s fundamental right of ownership.119 
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72. In this case, Claimant, as the owner of the license enjoyed the right to explore and drill the 

oil wells. Although Claimant still owned the license during the suspension, the use and 

operation of the license are rendered non-existent. The investment became useless. The 

suspension substantially deprived Claimant’s right to use and enjoy benefits from its 

license. Every single day of suspension means loss of substantial amount of benefits that 

Claimant should have gained from its license.  

73. To exacerbate the situation, Respondent also sent NPCS to take over the oil wells.120 

Applying the principle in Tippets, the sending of NPCS’s management and operation teams 

constitute deprivation of Claimant’s investment. Therefore, Respondent has expropriated 

Claimant’s investment.  

C. The suspension and the takeover interfere with Claimant’s investment-backed 

expectations  

74. The investment-backed expectations of an investor are crucial in assessing whether the 

host state has expropriated the investment.121 This doctrine is a crucial element in the 

context of foreign direct investment.122 

75. The investment-backed expectations of an investor are assessed from the investor’s point 

of view at the time when the investment was made, even if there was no representation 

from the host state.123 

76. Claimant had a legitimate expectation that it would generate a long-term profit from its 

license to explore and drill oil wells, free from expropriation. Claimant established FPS in 

Sylvania for the purpose of obtaining the license to engage in oil exploration and 

production.124 The ongoing nature of an oil exploration and production company is to 

operate continuously in the allocated oil wells under its license. Such a license is normally 

valid only for a very limited period, in this case for five years.125 Therefore, it is vital for 

Claimant to conduct its operation uninterruptedly. Any interruption will lead to significant 

loss of potential extracted oil.  
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77. Although there are risks that should be considered during the operation including potential 

oil spill, during such catastrophe, Claimant has legitimate expectations that the operation of 

the undamaged wells could still continue as long as it has performed its safety obligations 

to resolve the spill as prescribed under MLA. However, in the present case, Respondent 

decided to arbitrarily suspend the license and takeover the oil wells without providing 

Claimant ample opportunity to cleanup the remaining oil spill. This wholly betrays 

Claimant’s expectations, and therefore amounts to indirect expropriation. 

D. Respondent’s interference neither falls within the police power exception nor 

justifiable under Article 4.2 Freedonia-Sylvania BIT 

1. The police power exception 

78. The tribunal in Methanex discussed the police power exception as state’s right to regulate, 

which would render the measure not to be expropriatory and that no compensation shall be 

owed to investors.126 However, the police power exception in Methanex has received a lot 

of criticisms due to its similar criteria to lawful expropriation except the obligation to 

compensate.127 Subsequently, tribunals have been reluctant to follow such approach.128 As 

such, if this Tribunal accepts the existence of police power exception, it shall apply the 

Tecmed test.  

79. The tribunal in Tecmed recognized that police power exception exists with a very limited 

ambit,129 and it normally covers bona fide general taxation or measures necessary for the 

maintenance of public order, provided it is not discriminatory.130 Most importantly, even 

regulatory measures are an indirect de facto expropriation of investment if they are not 

temporary and if the use or enjoyment of benefits related thereto is interfered with.131  

80. Moreover, the tribunal in Tecmed also required a proportionality test which weighs 1) the 

reasonableness of a measure to its goal, 2) the deprivation of the economic rights, and 3) 

the legitimate expectations of the investor. There must be a reasonable relationship of 

proportionality between the charge or weight imposed to the foreign investor and the aim 
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sought by the expropriatory measure. This weight is valued by the degree of the 

deprivation and whether the deprivation was compensated.132 

81. Claimant submits that there is no reasonable relationship of proportionality between the 

suspension and the takeover, and the aim sought to resolve the oil spill. First, there is no 

indication in the fact that the explosion was caused by FPS’s negligence whatsoever. In 

fact, the origin of the explosion was unknown.133 This demonstrates that the event was a 

force majeure and FPS did not contribute at all. In good faith, FPS complied with its safety 

obligations under MLA and had continued to remedy the situation through various acts, 

including mobilizing an emergency response team to plug the wells and address 

environmental damage.134 In fact, FPS managed to successfully plugged the oil wells long 

before the takeover.135 As regards the cleanup of the remaining oil, Respondent must 

understand that is not a simple task that could be completed in a very short time, given the 

condition and circumstances in the deep sea, and human’s limited capability.  

82. After the spill, due to considerable public pressure, Respondent started to take various 

actions against FPS, namely by 1) amending the OPA, and 2) retroactively applying the 

amendment to the OPA.136 Given the facts of the situation at that time, both actions 

indicate Respondent’s deliberate attempt to frame FPS as a violator of Respondent’s 

national law while at the same time arbitrarily putting all the burden of cleanup on FPS by 

eliminating the cap on liability for damages.  

83. Moreover, the undamaged wells could still operate therefore the suspension is not required. 

In fact, by continuing operation there, FPS could gain revenue to eventually pay for 

damages that arises, as instructed by the OPA. By suspending the license, Respondent is 

risking inability of FPS to pay the ‘indefinite damages’. 

84. Finally, all the damaged wells had been sealed. Cleaning up and remedial works could be 

done without the takeover of the damaged wells.  

85. For the above-mentioned reasons, Respondent failed to fulfill the proportionality test of 

police power exception, and thus may not justify its expropriation. 

                                                            
132 Tecmed, ¶122.  
133 UF, ¶7. 
134 Clarification, No.50. 
135 Clarification, No.49. 
136 UF, ¶11, 14, 15. 



 26

2. Justification under Article 4.2 Freedonia-Sylvania BIT 

86. According to Article 4.2 Freedonia-Sylvania BIT, a state may regulate and expropriate if 

such a regulation is done for 1) public purposes or national interest, 2) on a non-

discriminatory basis, 3) in conformity with all legal provisions and procedures, and most 

importantly 4) against immediate, full, and effective compensation. Failing to fulfill the 

cumulative criteria, Respondent cannot justify its expropriatory act.  

a. Public purpose 

87. Public purpose has been interpreted as “some genuine interest of the public.”137 In the 

present case, such genuine interest is lacking. The facts suggest that Respondent’s decision 

to suspend FPS’s license and takeover the wells were merely motivated by the political and 

social climate in Sylvania that had become fraught.138 If Respondent genuinely sought to 

conduct remedial works, Respondent could simply send NPCS personnel to cooperate with 

FPS. It has been proven that through such cooperation, they had sealed the wells. As such, 

it would be reasonable to expect the same effective result for the remedial works through 

their cooperation. Instead, Respondent instructed NPCS to takeover the wells. 

b. Non-discriminatory basis 

88. Being the only foreign party involved in the oil drilling does not hinder Claimant from 

raising any claims of being treated discriminatively. Discrimination exists where there is a 

different treatment to different parties, even if they are local investors.139 In the present 

case, the relevant parties are NPCS and FPS. Respondent discriminatorily transferred 

management of the wells to NPCS for the so-claimed cleanup and remedial work, without 

providing any opportunity for FPS to continue its management over the wells and conduct 

the similar work. Meanwhile, it had been proven that Claimant’s subsidiary and NPCS 

were equally capable in handling the issue when they worked together to seal the damaged 

wells.140  

c. Conformity with due process of law 

89. For a taking to be done in conformity with due process of law, Respondent shall provide an 

actual legal procedure for a foreign investor to raise its claims against the expropriation, 
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including reasonable advance notice, a fair hearing and an unbiased and impartial 

adjudicator to assess the actions in dispute.141 The existence of methods for review of the 

expropriation under national law is not relevant. The possibility of retaining contractual 

rights for dispute resolution is also unacceptable due to the non-contractual nature of the 

dispute. There must be methods to satisfy the requirement of “due process of law” in the 

context of the particular case.142 

90. In the present case, Respondent suddenly suspended FPS’s license and took over the 

operation of the oil wells without any advance notice and without leaving FPS with any 

opportunity to surrender the wells.143 Further, Respondent failed to provide a special 

mechanism for review of the expropriation of Claimant’s investment, as prescribed in 

ADC. Despite the fact that MLA provides a dispute resolution clause, this does not 

constitute due process of law because this dispute is a treaty claim, instead of contractual. 

Therefore, the expropriation was not done with due process of law.  

d. Immediate, full, and effective compensation 

91. Expropriation, even if done for public purpose, must be followed by immediate, full and 

effective compensation to the investors. In Santa Elena v. Costa Rica, the tribunal 

emphasized: 

“The purpose of protecting the environment for which the Property was 
taken does not alter the legal character of the taking for which adequate 
compensation must be paid. The international source of the obligation to 
protect the environment makes no difference.” (emphasis added)144 

92. In the present case, Respondent claimed that its expropriatory acts were meant to preserve 

the environment and public good through the remedial works.145 Applying Santa Elena, 

such expropriatory acts entail an obligation to compensate. However, there is no indication 

that such compensation has been paid to Claimant.  

93. Since Respondent failed to fulfill the four cumulative elements to render its expropriation 

lawful, Respondent is in breach of Article 4.2 Freedonia-Sylvania BIT.  
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III. RESPONDENT HAS VIOLATED THE FAIR AND EQUITABLE TREATMENT STANDARD UNDER 

ARTICLE 2.2 FREEDONIA-SYLVANIA BIT 

A. The FET obligation under Freedonia-Sylvania BIT is broader than the CIL 

94. Article 2.2 Freedonia-Sylvania BIT obliges Respondent to provide fair and equitable 

treatment (“FET”) to foreign investors in its territory. The provision states that: 

“The Contracting Parties shall at all times ensure treatment in accordance 
with customary international law, including fair and equitable treatment …”  

95. The wording of Article 2.2 should be distinguished from that of the NAFTA. In NAFTA, 

tribunals have explicitly equated FET with Customary International Law (“CIL”) due to 

the existence of a binding NAFTA Free Trade Commission interpretation.146 In the present 

case, there is no indication that the Parties to the BIT intended to limit the FET standard 

only to the CIL.  

96. Absent such an intention, FET is an autonomous standard. As an autonomous standard, 

enhanced FET would be in line with the object and purpose of the BIT, namely “to 

establish favorable conditions” for investment. Enhanced FET guarantees investors’ 

expectations and legal certainty.147 In Occidental, the tribunal stressed that the stability of 

the legal and business framework are essential elements of FET.148 

97. In the similar line, a unified theory of FET which harmonizes the four distinct inquiries of 

past tribunals,149 1) whether the conduct was “arbitrary, grossly unfair, unjust, or 

idiosyncratic”; 2) whether the conduct “involved a lack of due process leading to an 

outcome which offends judicial propriety”;150 3) whether the conduct “substantially 

changed the legal and business framework under which the investment was decided”;151 

and 4) whether the conduct was “in breach of representations made by the host State which 

were reasonably relied on by the claimant.”152 

98. Whether assessed under the enhanced or unified FET theory, Respondent’s actions would 

violate both standards. The enhanced FET theory emphasizes on stability of the legal 
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framework in the host state. In the present case, the retroactive amendment of the OPA, the 

suspension, and the takeover without any prior notice demonstrate clear lack of stability of 

the legal and business framework in Sylvania. The amended OPA effectively eliminate the 

SD75 million cap on liability for spills from offshore facilities, and this applies 

retroactively to Claimant.153 Additionally, Respondent failed to grant legal certainty post-

amendment to the OPA. Initially, it granted Claimant 60 days to comply with the amended 

OPA.154 However, after merely 30 days, Respondent already declared that Claimant had 

breached its obligation and ordered Claimant to pay liquidated damages.155 These 

treatments simply fall short of enhanced FET.  

99. Respondent’s acts would also violate the unified FET standard. In Middle East Cement, the 

tribunal found that seizure of investor’s property without notification lacked due process 

and thus constituted violation of FET.156 In the present case, the takeover and the 

suspension were arbitrarily done without any notification. Besides, no legal proceeding had 

been conducted prior to the executive body’s unilateral arbitrary declaration that FPS had 

breached its obligations under MLA and the OPA. Although FPS requested for 

administrative proceedings, such a claim was rejected arbitrarily.157 These amount to “due 

process” violation and “arbitrary” treatment at the same time.  

100. Further, investors reasonably rely on investment agreements because such agreements are 

representations from government.158 In the present case, the second leg of Clause 18 of 

MLA embodies Respondent’s representation that any modifications of the terms and 

conditions of MLA will only be made by mutual written consent of the parties.159 Although 

Respondent might argue that Claimant should be aware of the existence of additional 

safety obligations under the national law, MLA as lex specialis, should be applicable. 

Moreover, the pre-amended OPA essentially contained similar obligations as that in MLA. 

As such, according to the representation, any amendment that modifies the safety 

obligations of FPS shall obtain FPS and Respondent’s mutual consent.  
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101. However, Respondent unilaterally amended the OPA, and retroactively applied such 

amendment to Claimant as well despite its representation.160 Drastically, the amendments 

changed Claimant’s safety obligations. As such, Respondent has breached its 

representations that had been reasonably relied by Claimant.  

B. Alternatively, the FET obligation of CIL is an evolving concept 

102. Even if the FET obligation in Freedonia-Sylvania BIT refers to CIL standard, the FET 

should be understood as an evolving concept instead of the international minimum 

standard. In ADF, the tribunal stated that:  

“… what a customary international law projects is not a static photograph of 
the minimum standard of treatment of aliens as it stood in 1927 … For both 
customary international law and the minimum standard of treatment of aliens 
…, are constantly in a process of development.”161 

103. As an evolving concept, the FET obligation is broader than that of the minimum standard 

developed by Neer case in 1920s.162 The evolving FET would be violated where the 

conduct is 1) arbitrary, grossly unfair, 2) discriminatory, and 3) involves a lack of due 

process in judicial proceedings or lack of transparency in administrative process.163  

104. Respondent’s act was discriminatory because it was targeted only to Claimant. This could 

be seen from the amendment to the OPA that eliminated the SD75 million cap on liability 

just for offshore facilities.164 Since the other standards of the evolving FET are similar to 

that of the enhanced or unified FET theory, Respondent’s acts would have violated the 

evolving FET as demonstrated above.  

C. Alternatively, Respondent violated the international minimum standard of treatment 

105. FET under CIL is also known as the international minimum standard of treatment. 

According to Neer case, the standard will be violated when the conduct amount to an 

“outrage”, “bad faith”, “willful neglect of duty”, or conduct “so far short of international 

standards that every reasonable and impartial man would readily recognize its 

insufficiency.165 
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106. In Pope & Talbot, the tribunal found violation of this standard because the government 

institution forced the investor to comply with burdensome demands and threatened to 

reduce and terminate the investor’s export quotas. The acts were found sufficient to shock 

and outrage the conscience of human being.166 

107. In the present case, Respondent amended the OPA and retroactively applied it to FPS. 

Further, Respondent forced FPS to comply with the amended OPA within 60 days.167 

However, before the period lapsed, Respondent already sentenced FPS guilty and obliged 

the latter to pay damages.168 Following the logic in Pope & Talbot, Respondent has 

violated the FET.  

D. Bad faith is not relevant 

108. In Loewen v. United States, the tribunal found that neither state practice nor the decisions 

of international tribunals support the view that bad faith is an essential element of breach of 

FET.169
 Similarly in C.M.S Award, the ICSID tribunal found that breach of FET requires an 

objective requirement, unrelated to deliberate intention or bad faith in adopting the 

measures in question. Although bad faith can aggravate the situation, it is not considered 

essential.170  

109. If this Tribunal considers that the fact does not demonstrate the bad faith of Respondent, its 

acts would still objectively violate its FET obligation. Alternatively, Respondent’s bad 

faith against Claimant could be demonstrated by its retroactive amendment of the OPA 

right after the oil spill and retroactive application to Claimant that effectively removed the 

cap on liability and resulted into unlimited liability. 

E. Respondent failed to provide full protection and security 

110. The standard of full protection and security under Article 2.2 Freedonia-Sylvania BIT 

requires the host state “to take active measures to protect the investment from adverse 

effects,” stemming from actions of host state and its organs or from third parties.171  
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111. According to the traditional standard, as shown in Wena Hotels, the host state would 

violate that standard when the employees of a state entity seize investor’s investment.172 

112. Similar to Wena Hotels, NPCS, a state entity, took over the oil wells that Claimant’s 

investment activities had to be completely halted.173 The action was done, based on 

Respondent’s Executive Order, without providing any chance for FPS to surrender the 

premises.174 Further, Respondent condones the act by not making any statement about the 

incident. Thus, there had been violation of full protection and security standard.  

113. According to the recent development, in CME v. Czech Republic, the tribunal found that 

amendment of the host state’s law withdrew the agreed and approved protection and 

security of the foreign investor’s investment.175  

114. In the present case, following the rationale in CME, the retroactive amendment of the OPA 

clearly signals the lack of legal protection and security to Claimant’s investment.176 For 

these reasons, Respondent failed to provide Claimant’s investment with full protection and 

security.  

IV. RESPONDENT VIOLATED ITS NATIONAL TREATMENT OBLIGATION  

115. Article 3.2 Freedonia-Sylvania BIT provides that Respondent must not accord less 

favorable treatment to activities connected with investments of Claimant than that 

accorded to similar activities connected with investments made by its own investors. The 

provision requires a two-pronged analysis to demonstrate violation, namely, 1) identical 

comparators of activities, and 2) comparison of treatment towards Claimant and domestic 

investor. 

116. In identifying the comparator, there must be a comparable domestic investor whose 

situation is the most similar to the foreign investor in all relevant respects, but for 

nationality of ownership.177 In the present case, FPS’s activities are comparable to NPCS’s 

activities, namely the exploration and drilling activities.  
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117. In SD Myers, in the finding of the de facto breach of national treatment, the tribunal 

analyzed whether the practical effect of the measure is to create a disproportionate benefit 

for nationals over non-nationals, regardless the intent of the host state.178 Further, violation 

occurs when there is no reasonable relationship between the different treatment and 

rational policies.179  

118. In the present case, the de facto discrimination is demonstrated in the suspension of FPS’s 

license. Meanwhile, nothing in the facts indicate suspension of NPCS’s license. Although 

there had been no case of explosion at NPCS’s managed wells, this is also true for FPS’s 

other wells. The explosion cannot be blamed on FPS because there have been no definitive 

conclusions on the cause of the explosion.180 The suspension of FPS’s license effectively 

barred FPS’s operation at the undamaged wells. There is no reasonable relationship 

between the suspension of only FPS’s license and Respondent’s so-claimed rational 

policies of performing the remedial works. FPS is also as competent as NPCS in doing so, 

as proven from their successful cooperation in sealing the damaged oil wells.181 Therefore, 

Respondent has breached its national treatment obligation. 

V. RESPONDENT VIOLATED GENERAL INTERNATIONAL LAW AND APPLICABLE TREATIES 

A. This Tribunal may analyze the violation under Article 17.1 ICC Arbitration Rules 

119. According to Article 17.1 ICC Arbitration Rules, if the parties did not agree on the 

applicable law to the merits of the case, ICC tribunal may apply the rules of law that it 

determines appropriate. In the present case, Claimant and Respondent did not agree on the 

applicable law. It is submitted that besides applying the Freedonia-Sylvania BIT and MLA, 

this Tribunal shall also apply the ECT, which contains international obligations, binding to 

Respondent, as relevant rules of law to address this case.  

B. The Dispute Resolution provision in ECT allows for the dipuste to be assessed by 

this Tribunal 

120. Article 26 ECT allows an Investor of a Contracting Party to submit a dispute with a 

Contracting Party to the ECT to an international arbitration, if the dispute cannot be settled 

amicably three months after such an attempt. In the present case, the Republic of Freedonia 
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179 Pope & Talbot Award, ¶79. 
180 Clarification, No.28. 
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and Respondent are Contracting Parties to the ECT.182 Claimant has satisfied the three-

month period required when it submitted the matter to the ICC Arbitration.183 As such, the 

procedural requirement has been fulfilled.  

121. In Kardassopoulus, the tribunal stated that it has jurisdiction over ECT claims as long as 1) 

Claimant has an investment, and 2) there exists an obligation under Part III of the ECT 

which has been allegedly breached by Respondent.184  

1. Claimant has an investment in Sylvania 

122. It has been demonstrated in Part I(A) of the Jurisdiction of this Memorial that Claimant has 

an investment in Sylvania, namely its license to drill and explore oil in the Medanos Field.  

2. Respondent violated its obligations under ECT 

123. It is submitted that Respondent has violated its obligations under Article 10.1, Article 10.7, 

and Article 13.1 ECT. 

124. Article 10.1 ECT guarantees FET to investments of foreign investors in Sylvania. The 

language of the provisions requires FET according to the minimum standard of treatment 

under CIL. Respondent has violated this obligation as elaborated above in Part III of the 

Merits of this Memorial.  

125. Article 10.7 ECT embodies the national treatment protection, similar to that under Article 

3.2 Freedonia-Sylvania BIT. It requires Respondent not to treat less favorably investors of 

other contracting parties than its own investors. Since Respondent has violated its 

obligation under the BIT,185 it has also violated Article 10(7) ECT.  

126. Article 13.1 ECT prohibits Respondent from expropriating investments of foreign 

investors in Sylvania. In Part II of the Merits of this Memorial, it has been demonstrated 

that Respondent has expropriated Claimant’s investment. Since the provision of Article 

13.1 ECT is similar to Article 4.2 Freedonia-Sylvania BIT, clearly Respondent would have 

also violated this obligation.  
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VI. RESPONDENT MATERIALLY BREACHED MLA BY FAILING TO OBSERVE ITS 

CONDIFENTIALITY OBLIGATIONS 	

A. The Tribunal has jurisdiction to assess this breach  

127. Claimant submits that this Tribunal has jurisdiction over contract claims since Article 11.1 

Freedonia-Sylvania BIT covers the claims. Investment dispute is defined to cover disputes 

involving the interpretation or application of an investment agreement.  

128. MLA is related to investment since it is a license that falls under the definition of 

investment as explained previously.186 Since MLA is as investment agreement, any 

disputes involving MLA, such as the material breach of Respondent confidentiality 

obligations under MLA, is subject the jurisdiction of this Tribunal. Several tribunals have 

confirmed this and found that clauses with expansive language did provide for jurisdiction 

over contract claims.187  

B. Respondent failed to observe its confidentiality obligations 

129. MLA contains Clause 18 which provides that:  

“The Republic of Sylvania undertakes to take all the necessary measures to 
ensure that FPS enjoys all the rights conferred upon it by this Agreement…” 

130. According to this provision, Respondent must ensure that FPS enjoys all the rights 

conferred upon it by MLA. Claimant submits that the scope of the obligation contained in 

Clause 18 MLA is broad enough to encompass an obligation of confidentiality.  

Respondent must take all the necessary measures for ensuring that FPS enjoys its 

contractual rights. Accordingly, amongst these measures is to guarantee the confidentiality 

of any information that would impede FPS from enjoying its rights under MLA.  

131. Claimant submits that the leak of the confidential report to the press violates Clause 18. On 

29 September 2009, the leading Sylvanian newspaper “La Reforma” published excerpts 

from a confidential report commissioned by the Government of Sylvania.188 This report 

disclosed detailed information about the magnitude of the oil spill, FPS’s failure to remedy 

the oil spill as soon as possible, and that new release point could have been avoided had the 
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company been better prepared and acted faster when the disaster first occurred.189  After 

the disclosure of this confidential report, the share price of Claimant dropped 

dramatically,190 and the government was subject to considerable public pressure.191 As a 

consequence of this pressure, Sylvanian Congress amended the OPA and ultimately the 

Government suspended FPS’s license. Consequently, it is argued that considering jointly 

the abovementioned facts FPS is impeded from enjoying its rights under MLA, even to the 

point that the leaked report caused considerable pressure over the government that lead to 

the suspension of the license. For the above-mentioned reasons, Respondent materially 

breached its confidentiality obligations as encompassed by Clause 18 MLA. 

VII. RESPONDENT IS NOT ENTITLED TO RELY ON ITS DOMESTIC LAW AND INTERNATIONAL 

LEGAL NOTIONS OF NATIONAL SECURITY AND PUBLIC INTEREST AS DEFENCES 

A. Respondent may not rely on its domestic law 

132. Article 27 VCLT specifically provides that a state may not invoke the provisions of its 

internal law as justification for its failure to perform a treaty obligation. As a party to the 

VCLT, Respondent is bound to comply with the provision.192 Moreover, the International 

Court of Justice has acknowledged that the provision has retained the status of CIL.193 As 

such, Respondent may not invoke OPA or any of its domestic law to justify its breach of 

provisions under Freedonia-Sylvania BIT.  

B. Respondent may not rely on Article 9.2 Freedonia-Sylvania BIT 

1. Article 9.2 shall be read only in light of the defense of necessity under CIL 

133. According to Article 26 and 31 VCLT, besides being read in good faith and in light of its 

plain meaning, object and purpose, a treaty provision shall be interpreted consistently with 

all relevant rules of international law applicable in the relations between the parties.194 In 

the present case, Article 9.2 shall be read in such a way, as conforming to and not 

derogating from customary defenses of necessity. Article 9.2 is intended to affirm existing 

customary rules that investors are entitled to the best treatment possible, both at national 

and international law planes. The object and purpose of Freedonia-Sylvania BIT is to 
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promote investment and protect investors.195 As a lex specialis, the emergency clause in 

the BIT should not be construed in a manner that places the investor into a less favorable 

situation than that accorded under the CIL. Allowing Respondent to freely interpret the 

emergency clause will put investors at disadvantaged situation and defeat the object and 

purpose of the BIT.  

2. Respondent does not fulfill the requirements for the defense of necessity under CIL 

134. Article 25 DASR regulates that the defense of necessity under CIL can be used only in a 

narrow set of circumstances. Claimant submits that the measures taken by the Respondent 

failed to fulfill the cumulative conditions to invoke such defense, namely, 1) the state is 

safeguarding an essential interest against a grave and imminent peril; 2) the measures taken 

were the “only way”; and 3) the state did not contribute to the situation of necessity.  

135. First, the environmental issue is not an essential interest against a grave and imminent peril 

to Respondent’s existence. According to Professor Crawford, essential interest means vital 

interest such as political or economical.196 Grave and imminent peril shall not be 

subjective, and such peril shall occur soon.197  

136. In the present case, environment can be considered as an essential interest of the state. 

However, the so-claimed grave and imminent peril was subjective as it came only from a 

leaked confidential report of Respondent and was then published by La Reforma, a 

newspaper in Sylvania.198 Obviously, grave and imminent peril did not exist because the 

leaking wells had been successfully sealed.199 The remedial works were already in process, 

but Claimant would have required more time to complete the cleanup. As such, the first 

element is not fulfilled.  

137. Second, ‘only means’ requires the way taken to be the only one to guard the vital interest 

other than breaching its obligation. If other means are more difficult or costly, such means 

shall be taken.200 
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138. According to Article 24 DASR, a close causal connection between the essential interest 

and the means chosen to achieve that end is required, namely the adequacy and least-

restrictive-means test.201  

139. The suspension and the takeover were not the only way to remedy the oil spill because 

Respondent could have simply sent NPCS personnel to cooperate with FPS personnel in 

the remedial work as what Respondent had done in the process of sealing of the oil wells. 

Through their cooperation, the remedial works can be done more swiftly and effectively. 

This would definitely be a least-restrictive mean that was available and potentially more 

adequate to address Respondent’s essential concern without undermining Claimant’s 

investment. Since Respondent does not fulfill those requirements, it cannot invoke the 

defense of necessity to preclude its wrongfulness. 

3. Even if Respondent fulfilled the requirements of defense of necessity under CIL, it 

must still pay compensation 

140. Necessity defense merely excuses the wrongfulness of Respondent’s acts. According to 

Article 27 DASR, a finding precluding wrongfulness does not affect the duty do 

compensate for the material loss caused by the act. The CMS tribunal opined that without 

compensation, an investor would have to bear entirely the cost of the plea of necessity of 

the other party.202  

141. Similarly Dolzer and Schreuer opined that: 

“there is no reason for the host state to benefit from the necessity and for the 
investor to bear the consequences”.203  

142. Therefore, even if this Tribunal finds that Respondent has fulfilled the requirements of 

necessity defense under CIL, Respondent is still obliged to pay compensation.  

4. Alternatively, as a self-judging provision, Article 9.2 Freedonia-Sylvania BIT is 

subject to good faith review  

143. If Article 9.2 is a self-judging provision, Respondent is entitled to determine measures it 

considers necessary for observance of its international law obligations or the protection of 

its own essential security interests. Even so, Respondent’s measures are still subject to 

good faith review that is not different than the substantive analysis of necessity nature and 
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proportionality of the measure.204 This review is also required in accordance with 

Respondent’s obligation to carry out its treaty obligations in good faith.205 Referring to the 

substantive analysis elaborated above, clearly Respondent would have failed to fulfill the 

requirements to invoke the defense under Article 9.2 Freedonia-Sylvania BIT.  
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PRAYER FOR RELIEF 

144. Claimant respectfully requests this Tribunal to find that:  

i) this Tribunal has jurisdiction over this dispute; 

ii) Respondent has expropriated Claimant’s investment; 

iii) Respondent has breached its FET and national treatment obligations under the BIT, its 

obligations under the ECT, and its confidential obligations; 

iv) Respondent may not justify its acts neither under the BIT nor the defense of necessity 

under the CIL; and  

v) This arbitration should proceed to the Determination of Remedies and Damages. 

Respectfully submitted on 30 September 2011. 

------- 

Team Singh 

On Behalf of Claimant, 

Freedonia Petroleum LLC 

 

 


