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STATEMENT OF FACTS 

1. Claimant, Freedonia Petroleum LLC is an international energy company, of which 60% 

is owned by Freedonian Government. The remaining 40% is private. Freedonia Petroleum 

specializes in exploration and production of oil.  

2. Respondent, Republic of Sylvania, issued an international tender for exploration of 

Medanos field on conditions that pretenders incorporate affiliated company in Sylvania. 

3. Freedonia Petroleum S.A. (FPS) won the tender and on 26 May 2007 entered into a 

License agreement with Sylvanian Government.  

4. Under the License, Sylvania was obliged to ensure that FPS enjoys all rights contained 

within it, and that the License has the power of law and cannot be changed unilaterally. 

FPS was obliged to pay 12% royalty to Sylvania.  

5. During June 2009, an accident occurred in Medanos field that caused an oil spill. The 

Republic of Sylvania adopted a number of national laws. Amongst them are the Freedom 

of Information Law, which allows any third party access to information concerning the 

cases in which the Sylvanian Republic is involved, and the Oil Pollution Act, which 

establishes the responsibility to be different from that of a License agreement. Sylvania 

made attempts to bring FPS to responsibility under its national legislation. The Sylvanian 

President also blamed FPS for incompetence and stated that the worsening of the oil spill 

crisis is fully FPS’s fault. 

6. On 29 November 2010, the oil wells were taken from FPS by NCPS, company, fully-

owned by Sylvanian Government, and still remain in its ownership.  

7. Clean Sylvanian Environment, NGO requested the information concerning the details of 

arbitration between Republic of Sylvania and Freedonia Petroleum S.A. FPS objected to 

this request. However, Sylvanian court ordered to release the written pleadings.  

8. On 23 March 2011, Freedonia Petroleum filed a request before the International 

Chamber of Commerce, Republic of Sylvania objected to jurisdiction of ICC.  
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PART ONE: JURISDICTION 

 

I. The tribunal has jurisdiction over the dispute. 

 

A. Freedonian government’s majority ownership of the Claimant, Freedonia 

Petroleum does not preclude the Tribunal’s jurisdiction. 

 

1) The government majority ownership in FP is beside the point because the 

control test for defining an Investor is not relevant. 

 

9. The Freedonia-Sylvania BIT as the only source of the Investor indentifying procedure 

contains two tests. They are implicitly applicable to designate entities as Investors. Both of 

them are classical under the ICSID Convention1, which stipulates that the incorporation test 

is traditional and the control test is additional2, such that if BIT is silent on the matter of 

control, only the incorporation test is relevant3.  

10. However, in contradistinction to the ISCID Convention approach, these two tests are 

alternative and equally significant in pursuance of the BIT because they enter in one list of 

the possible Investor characteristics. Consequently, which test is applicable depends upon 

which entity would be judged as an Investor. FP can fall within Article 1 provisions under 

the incorporation test as LLC established in Freedonia, while FPS can do so under the 

control test as an entity established under the Sylvanian law.4  Therefore, in this particular 

case, whether the issue of the mere existence and the legal nature of control are crucial 

depends upon the choice of the entity that would be treated as an Investor. 

 

a. FPS has not to be judged as an Investor, i.e. control test is not relevant. 

 

11. Provision of the para. 3(c)  Article 1 of the Freedonia-Sylvania BIT could be relevant only 

to FPS as to the only subject constituted in Sylvania under its law, but FPS cannot be 

judged as an Investor under the Article 11 of the BIT by the following reasons. 

                                                             
1 ICSID Convention, Art. 25 (2). 
2 Williams, p. 890.  
3 Tokios Tokelės v. Ukraine, para. 42. 
4 Freedonia-Sylvania BIT, Art.1 para.3. 
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12. Numerous BITs contain a provision that stipulates that an interest and shares are estimated 

as an Investment.5 Moreover, such an approach to treat the shareholder of the company, 

which directly exercised investment activity as an Investor, is expressed in several cases.6 

Furthermore, it is significant that the list of Investment definitions in the Article 1 of the 

Freedonia-Sylvania BIT is open7 , and therefore the wholly-owned subsidiary can be 

estimated as an Investment not only as an object of capital accommodation by 

shareholding, but also as an original form – a subsidiary itself. 

13. FPS is in fact a wholly-owned subsidiary created by FP expressly to participate in the 

bidding process and further drilling exercising. Its establishing was set by Sylvania as a 

precondition to the mere participation in the bidding process.8 Such a state of affairs also 

means that Sylvania exercised all the following actions with knowledge about the nature of 

the subsidiary as a dependent entity wholly controlled by FP. Without prejudice to the 

previous arguments shareholder protection does not emerge automatically. In other words, 

the mere presence of the BIT provision, which states that an entity established in a host 

state can be defined as an Investor is insufficient. It is essential to have a separate 

expression of an agreement to judge the concrete legal person as another party’s nationality. 

As it was stated in the decision on jurisdiction in Holiday Inns/Occidental Petroleum v. 

Government of Morocco, “any agreement to treat a company as a national of another 

contracting state because of foreign control must be explicit”9. 

14. According to the logic due to the absence of such an agreement between Freedonia and 

Sylvania concerning FPS this entity has not to be judged as an appropriate Investor. 

 

b. Even though the control test is relevant and FPS is an Investor, the 

Freedonian government’s majority of the FP does not preclude the 

jurisdiction. 

                                                             
5 BIT Art. 1.a.ii; United Kingdom/Turkmenistan BIT Art.1.a.ii; US model BIT (2004), Art. 1(b); 

UK model BIT (2005), Art. 1(b); German model BIT (2005), Art. 1(b); France model BIT, Art. 

1(b); Canada model FIPA (2007), Art. 1(b). 
6 AMT v. Zaire, para 5.10-5.16; Genin v. Estonia, para. 32; CME v. Czech Republic, paras. 375-

377; Siemens v. Argentina, para. 150. 
7 Freedonia-Sylvania BIT, Art. 1. para 2. 
8 Schreuer, p. 4; Uncontested facts, para. 2. 
9 Williams, p. 895. 
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15. Without prejudice to 2 if the para. 3(c) of the Article 1 of the BIT is relevant and FPS is 

permitted to be estimated an Investor because it is controlled by Freedonia’s legal person 

FP, Respondent can argue that FPS is not an Investor under the para. 3(c) of the Article 1 

of the BIT because it is controlled neither by natural persons of Freedonia nor by its legal 

persons but by Freedonia government itself via its ownership of the FP. This argument can 

be disposed by two objections.  

16. Firstly, such a line of reasoning means that the controlled subject is searched not only by 

examining the first stage of entities’ connection (Investor’s de facto controller) but by 

investigating all of the following levels (subject that can control the Investor through its 

influence on the Investor’s de facto controller). This logic can be judged as a defective. 

Videlicet in the present case we have only two stages, but hypothetically the chain of 

linked shareholders can be virtually endless and it can give rise to complications. For 

example, several shareholders representing different shareholding layers can invoke two 

parallel proceedings that reached contrary conclusions.10 Additionally, in SOABI in 1984 

the Tribunal investigated the control on multiple levels only because it aimed to give an 

effect to the arbitration agreement at any cost (it is the general approach under the ICSID 

Convention – see below) and this way of reasoning provided attainment of this goal.11 In 

general, when shareholding protection exists, seeking of all layers needs to be strongly 

motivated. 

17. Secondly, even if this approach can be accepted in the present case, the situation of 

Freedonia government control over the Investor means indirect control of the Freedonian 

natural personals. If we accept the logic criticized above we need to find the next link in 

the chain because the second level is still not the last. And, while Freedonia committed to 

the principle of the modern democracy, it is probably obvious that this next link is the 

whole Freedonian commonwealth as a composite of natural persons. In addition, the 

analogy with Aguas v. Bolivia is relevant.12 The Tribunal pointed that “requirement of 

‘actual control’ was ‘sufficiently vague as to be unmanageable’”13  and that the legal 

potential to control is sufficient to be understood as a control itself. Although this 

statement of the Tribunal in Aquas is related to the validity of so-called “25 (2) clause,” it 

gives the general concept of the control nature. According to this logic whereas Freedonian 

                                                             
10 Schreuer, p. 14; Lauder v. Czech Republic, paras. 156-166. 
11 Williams, p. 896. 
12 Aguas v. Bolivia, para. 247. 
13 Williams, p. 898-899. 
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natural persons have a legal potential to control the FP through their influence on the 

government by its elections, they really control this entity. Therefore the para. 3(a) Article 

1 of the Freedonia-Sylvania BIT is relevant. 

18. The conclusion is that even if the only relevant test is that of control, FPS meets all the BIT 

requirements to be judged as a proper Investor albeit it is a wholly-owned subsidiary of a 

partially state-owned company. 

 

c. FP is a party of the dispute in the course of the incorporation test and 

this fact signifies that the Freedonia government majority ownership in 

FP is beside the point. 

 

19. FP is an Investor by implication of the Article 11 of the Freedonia-Sylvania BIT because it 

meets conditions of the para. 3(b) Article 1 of the BIT: the LLC was established in 

Freedonia under its law and its liability status does not preclude it from being an Investor 

according to the relevant BIT provision.14 

20. There are no requirements relative to the Investor’s ownership in the para. 3(b), 

consequently the influence of other subjects is not significant and the Tribunal has no need 

to address it. It is also probably obvious that the requirements of State-party’s funding of 

the Investment in the para. 3 of the Article 1 of the BIT relate to relationships of the host 

state and the other party’s Investor, but not to relationships between Investor and his own 

state. 

 

2) The governmental majority shareholding of FP, which is estimated as an 

Investor under the para 3(b) Article 1 of the BIT, does not preclude the 

tribunal jurisdiction. 

 

21. Broches pointed out that some completely or partially governmentally-owned entities are 

indistinguishable from wholly privately-owned companies due to the equal legal 

characteristics and the nature of its activities, which testifies to the entities’ independence 

in the civil turnover. 15  Consequently, the only reason for a company that shares are 

possessed by a government not to be judged as an autonomous subject in a framework of 

                                                             
14 Freedonia-Sylvania BIT, Art.1.3.b. 
15 Amerasinghe. 
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legal relationships is its direct involvement in performing governmental functions.16 This 

widely cited point of view expresses a classical approach to the issue that distinguishes 

shareholding from the company’s activities characteristics. The latter is understood as the 

only significant aspect in the interpretation of the term: “legal nationality of an entity”. 

22. Uncontested fact and Clarifications allow to arrive a conclusion the FP activity was 

exercised independently and Freedonia government has not laid any of its functions to the 

company.17 Therefore it is a proper Investor and Claimant in the present case. 

23. It is undisputable the BIT does not contain any mention of the Investor’s nature – can it be 

governmental-owned or not – in comparison with the documents that explicitly permit an 

Investor to be owned by a government.18 However, a practice interprets the absence of 

provision about shareholding nature as an implied permission. For example, in CSOB v. 

Slovak Republic (when the state owned 65% interest of an entity), the dispute was settled 

under the ISCID Convention, which is silent on the matter of possibility to a party of the 

proceeding to be partially or wholly owned by the government.19 The Tribunal referenced 

to the aforementioned Broches opinion and came to the conclusion that the per se existing 

of any governmentally owned shares’ percentage does not preclude the company from 

bringing a claim.20 

24. The case is comparable with the present dispute because the Freedonia-Sylvania BIT also 

contains neither allowance nor direct restriction to an Investor to be governmentally owned. 

According to the ISCID practice approach discussed above, this situation has to be 

understood as a silent permission to the FP to be owned by Freedonia government at any 

part. 

 

3) Claimant’s legal nature and the principle of parties’ consent priority 

validate the jurisdiction. 

 

a. FP does not meet the characteristics of a state instrumentality. 

 

                                                             
16 Ibid. 
17 Uncontested facts, para. 1, Clarication # 34. 
18 Canada Model FIPA, Art.1; The draft MAI, Scope and Application, Art. 1 (ii). 
19 CSOB v. Slovak Republic, para. 17. 
20 Yannaca-Small and Liberti, p. 38.  
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25. The doctrine formulated some characteristics to define an instrumentality and to 

differentiate it from an independent entity, i.e. exercising “elements of governmental 

authority”21 or being “controlled and directed by the State”22; serving “as a vehicle to 

meet the needs and requirements of the Government”23; and lack of “real (financial, 

managerial, etc.) autonomy in relation to the State”24. 

26. These approaches are echoed in the ICC case law and resulted in the following system of 

sine qua non characteristics that constitute the whole definition: “instrumentality can be 

defined as an entity of the State which: (1) has its own legal personality; (2) was created 

by the State with a specific purpose (such as regulating the State’s oil resources); and (3) 

is controlled by the State” 25. FP undoubtedly meets the first requirement completely, but 

both second and third characteristics are not applicable.  The Clarification #34 proves 

that para. 1 of the Uncontested facts can be understood only literally, and as a 

consequence of such an interpretation, the unambiguous conclusion that FP was not 

created by Freedonia, but that its shares were just purchased by the government can be 

reached.  

27. With regards to the control characteristic, it is probably obvious that more than a half of 

shares concentrated in particular shareholder’s arms can grant this shareholder evident 

opportunities to have power over the company activity. However, the precise definition 

of control for investment arbitration purposes is absent and the category “control” 

consequently is indefinite, “broad and flexible”26, i.e. “a tribunal or commission may 

regard any criterion based on management, voting rights, shareholding or any other 

reasonable theory as being reasonable for the purpose”27.  

28. Therefore, the 60% of interest may be estimated as an insufficient criteria to name FP as 

controlled by the government, e.g. due to the lack of “technology, access to supplies, 

access to markets, access to capital, knowhow and authoritative reputation,”28 which all 

                                                             
21 Gaillard, p. 35 
22 Ibid. 
23 Ibid. 
24 Ibid. 
25 Ibid, p. 36. 
26 Ibid. 
27 Amerasinghe. 
28 Yannaca-Small and Liberti, p. 56. 
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can be also included in the list of necessary factors to exercise control. Consequently, FP 

may not be estimated as a verily controlled entity. 

 

b. The general principle of a proceeding parties’ consent to the 

jurisdiction priority is applicable to the issue. 

 

29. It is generally accepted under ICSID system of dispute resolution that “consent of the 

parties is the cornerstone of the jurisdiction”29. A fundamental rule of the proceeding 

leads in giving the consent to the jurisdiction the priority: “where the parties have clearly 

consented to jurisdiction, efforts would be made to give effect to that consent, without, of 

course, doing damage to the express words and clear intent of the Convention”30 or “the 

basic principle is that the Centre's jurisdiction should be established whenever reasonably 

possible”31.  

30. Claimant submits that this approach is applicable to ICC investment arbitration as well 

because its aim is to prioritize the parties’ will in this complicated and unsustainable field. 

In other words, the consent of the parties to settle the investment dispute in the particular 

forum overwhelms any minor dubium. 32  This logic is directly connected with the 

previous reasoning: “the concept of ‘control’ always [should be construed] in favorem 

jurisdictionis [favorable interpretation], since the parties have already agreed to invoke 

the jurisdiction”33. 

31. In the present case, consent to arbitration was directly expressed by both parties for the 

proceeding. Respondent uttered it in the provisions of the Article 11 Freedonia-Sylvania 

BIT, Claimant – by the mere fact of the proceeding’s invoking. The present objection 

related to the government participation in FP should be estimated as insignificant in 

comparison with the consent’s priority because during the bidding process the fact that 

Freedonia partially owns FP’s interest was not disclosed and Sylvania certainly must be 

aware of it. Nevertheless, Sylvania extended the consent power of the BIT’s Article 11 to 

this particular Investor by entering into the relations with FP and its subsidiary. 

                                                             
29 Impregilo v. Pakistan, para. 146. 
30 Ibid. 
31 Ibid. 
32 Aguas v. Bolivia, para. 247. 
33 Amerasinghe. 
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Consequently, the current problem of state-owning nature should be overwhelmed by the 

parties’ consent. 

 

B. The proceedings within the Ministry of Energy and the national court of 

Sylvania do not preclude the jurisdiction. 

 

32. There currently exist two procedures that can potentially be used by Respondent to contest 

the jurisdiction of the tribunal over the present dispute: the administrative proceedings 

before the Sylvanian Ministry of Energy and the pending judicial proceedings before the 

Sylvanian national court. However, neither procedure can influence the jurisdiction of the 

tribunal and preclude the right of Claimant to initiate the arbitral proceedings. 

 

1) The proceedings before the Ministry of Energy do not trigger the fork in the 

road provision of the BIT according to the interpretation of Art. 11.3.b. 

 

33. The fork in the road provision stipulated in Art. 11.3.b of the BIT does not mention the 

administrative proceedings as those that may possibly preclude the right of a party to 

arbitration.34 According to Art. 31.1 of the Vienna Convention on the Law of Treaties, the 

provisions of the international instruments shall be interpreted “in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose”35. The wording of the article is clear and unambiguous and should be 

understood as it is. As such, the proceedings before Sylvanian Ministry of Energy, which 

cannot be regarded as a court, do not trigger the fork in the road provision in the present case. 

 

2) Additionally, neither the proceedings before the Sylvanian court nor those 

before the Ministry satisfy the criteria necessary for applying the fork in the 

road provision. 

 

34. It is widely recognized that some disputes pending before the national courts “may relate 

somehow to the investment, [while] they are not ‘identical’ to the investment dispute. This 

recourse to domestic courts does not necessarily reflect a choice which would preclude 

                                                             
34 Freedonia-Sylvania BIT Art. 11.3.b  
35 Vienna Convention on the Law of Treaties art.31.1 
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international arbitration” 36 . The aim of the fork in the road provision is primarily an 

avoidance of multiple proceedings and elimination of the possibility of existence of two 

contradictory decisions of different organs.37 However, in the present case such a possibility 

is excluded. The fork in the road provision applies “only if the same dispute between the 

same parties is submitted to the local courts” 38  of the host state “before the resort to 

international arbitration”39. The access to international arbitration can be precluded in a case 

when the dispute involves the same cause of action between the same parties40, which, as it 

will be proved further, is not the case.    

35. As it was stated in the Vivendi case the forum selection clause in the Agreement cannot affect 

the Claimant's right to go to international arbitration on the basis of the BIT.41 It is widely 

recognized, that “if the decision for local courts was made outside the investment treaty 

regime […] the ‘fork-in-the-road’ provision might not take effect and the issue of the 

distinction between contract and treaty claims […] becomes crucial”42. A number of the 

ISCID tribunals have held that “as contractual claims are different from treaty claims even if 

there had been or there currently was a recourse to the local courts for breach of contract, this 

would not have prevented submission of the treaty claims to arbitration”43. As it was stated in 

a number of arbitral decisions, “the distinction between these different types of claims 

[contract versus treaty] [rely] on the test of triple identity”: as far as the claims do not involve 

                                                             
36 Oxford handbook of international investment p. 1026-1027. 
37 Zachary Douglas, The Hybrid Foundations of Investment Treaty Arbitration (2003) 74 British 

YB Intl L 152 IC-JA 15 (2003). 
38 Christoph Schreuer, ‘Travelling the BIT Route: Of Waiting Periods, Umbrella Clauses and 

Forks in the Road’ 5(2) JWIT 231 (2004) at 240–1. 
39 Oxford handbook of international investment p. 1027. 
40 Dolzer, Schreuer Principles of International Investment Law p. 217; Alex Genin v Estonia, 

Award, 25 June 2001, para 331; CMS v Argentina Decision on Objections to Jurisdiction of 17 

July 2003, para. 80. 
41 Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic (Case No. 

ARB/97/3), Award of 21 November 2000, 16 ICSID Rev-FILJ 641 (2001), at para. 53. 
42 Oxford handbook of international investment p. 999. 
43 CMS Gas Transmission Co v Argentina, Decision on objections to jurisdiction, ICSID Case 

No ARB/01/8; IIC 64 (2003) 17 July 2003; Olguin v. Paraguay, Decision of the ICSID Tribunal 

on Objections to Jurisdiction of 8August 2000. 
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the: (a) same parties and (b) object and cause of action a treaty claim and a contract claim 

can be addressed separately in different judicial fora.44 

 

a. The parties to the disputes before the Ministry and the court on the one 

hand and the arbitral tribunal on the other hand are different. 

 

36. The claim has been brought before the Sylvanian Ministry of Energy as well as the 

Sylvanian national court by the FPS,45 whereas the claim before the tribunal has been 

brought by Freedonia Petroleum,46 which should be considered as a different Claimant.  

37. Regardless of the fact that FPS is a subsidiary of the Freedonia Petroleum, it is a separate 

legal entity incorporated in the territory of Sylvania,47  which by itself unambiguously 

witnesses that it has its own legal capacity. 

38. Respondent would likely assert that the “economic approach” should be applied in the 

present case basing its arguments on the decisions of some arbitral tribunals, which 

rejected the formal submissions about the difference between the parties on the basis of the 

fact that the legal entities had different names. However, it is the formalistic approach that 

is commonly accepted and used by international arbitral tribunals48 and should be applied 

in the present case. A number of arbitral tribunals have recognized the shareholders as 

legal persons separate from the legal entities controlled by them.49 The tribunal in CME v 

The Czech Republic decision stated: 

39. “Only in exceptional cases, in particular in competition law, have tribunals or law courts 

accepted a concept of a ‘single economic entity’, which allows discounting of the separate 

                                                             
44 Joy Mining Machinery Limited v Arab Republic of Egypt (ICSID Case No. ARB/03/11), 

Award of 6 August 2004, 19 ICSID Rev-FILJ 486 (2004), at para 75; Enron Corporation and 

Ponderosa Assets, LP v Argentine Republic (ICSID Case No. ARB/01/3), Decision on 

Jurisdiction (Ancillary Claim) of 2 August 2004, para 49. 
45 Uncontested facts, para. 17. 
46 Ibid, para. 26. 
47 Ibid, para. 3. 
48 Oxford handbook of international investment p. 1019. 
49 CMS Gas Transmission Co v Argentina, Decision on objections to jurisdiction, ICSID Case 

No ARB/01/8; IIC 64 (2003) 17 July 2003; CME Czech Republic BV v The Czech Republic, 

Final Award (14 March 2003); Benvenuti & Bonfant v People's Republic of Congo (Case No. 

ARB/77/2) 15 August 1980, VIII YB Com Arb 145 (1983) at para. 1.14.  
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legal existences of the shareholder and the company […]” and “‘Company group’ theory is 

not generally accepted in international arbitration (although promoted by prominent 

authorities) and there are no precedents of which this Tribunal is aware for its general 

acceptance”50. 

40. Therefore, in the present case the international arbitral tribunal shall regard FPS and FP 

LLC as separate legal entities and thus as different parties to a dispute. 

 

b. The causes and the objects of actions in both cases are different. 

 

41. In the present case, the FPS’ claim before the Ministry of Energy and the request for 

declaratory relief before the Sylvanian court are purely contractual, whereas the claim 

before the arbitral tribunal is based upon the BIT. The relief sought in both cases is 

different and the factual and legal issues considered by the Ministry and the court will not 

be considered by the arbitral tribunal: 

 

i) The cause and the object of the claims before the Ministry and the 

arbitral tribunal are different. 

 

42. Bringing the claim before the Ministry of Energy Claimant contests its obligation to pay 

SD 150,000,000 liquidated damages for the breach of its obligations under the Medanos 

License Agreement and the Oil Pollution Act, as amended.51 The cause of the claim is 

therefore the Agreement together with the internal legislation of Sylvania. Meanwhile the 

relief sought by the Claimant in the proceedings before the arbitral tribunal is 

“compensation for breach of the BIT, including unfair and inequitable treatment, violation 

of legitimate expectations, and expropriation”52.  

43. The factual base of the claim before the arbitrage is the comportment of the host state with 

respect to the Investor following the events in the Medanos Field, including expropriation, 

breach of confidentiality obligations etc., for which the Investor claims compensation. The 

claim before the Ministry of Energy arises from the question whether Claimant has indeed 

breached its safety obligations. Notwithstanding, this case is beyond the scope of analysis 

by arbitrage.  

                                                             
50 CME Czech Republic BV v The Czech Republic, Final Award (14 March 2003) para 432. 
51 Uncontested facts, para. 17.  
52 Ibid. 26.  
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44. The subject of analysis by the Ministry encompasses the actions of the Investor and its 

compliance with Sylvanian internal legislation and the Agreement, whereas the arbitral 

tribunal is presumed to analyze the actions of the host state and their compliance with the 

BIT. Therefore, whatever decision the arbitral tribunal takes with respect to the claim, it 

will not contradict the decision of the Ministry of Energy. 

 

ii) The cause and the object of the claims before the Sylvanian court and 

the arbitral tribunal are different. 

 

45. The request for declaratory relief before the Sylvanian national court is a claim to 

recognize that the terms of the Medanos License Agreement take precedence over the 

amendments to the OPA. Evidently the claim is based upon the provisions of the 

Agreement and the national legislation of Sylvania. According to the forum selection 

clause of the Medanos License Agreement, the disputes arising under the Agreement can 

be addressed within the national courts of Sylvania.53 The request for declaratory relief 

arises from the fact of amending the internal legislative act and the discrepancy between 

the amendments and the provisions of the Medanos License Agreement. The issue of the 

legal force of the Agreement and the OPA will not be considered by the arbitral tribunal as 

far as it is beyond the scope of the claim before the arbitrage. As mentioned above, the 

subject of arbitral consideration according to the wording of the claim is limited to analysis 

of the provisions of the BIT and the compliance of the Respondent’s actions with them. 

According to the dispute resolution clause of the BIT, the disputes arising from the breach 

of any right conferred by it to the Investor shall be submitted for settlement and resolution 

to the International Chamber of Commerce.54  

46. Therefore, the subjects of two disputes do not intersect each other and they are submitted 

for the resolution in full compliance with the dispute resolution clauses of the instruments 

from which each of them arises. 

 

3) The principles of res judicata and lis pendens are not applicable to the dispute 

and do not preclude the jurisdiction of the tribunal. 

 

a. The principle of res judicata is not applicable to the dispute. 

                                                             
53 Clarification #4. 
54 Freedonia-Sylvania BIT, Art. 11. 



 13 

 

47. Respondent would likely assert along with the fork in the road argument that the tribunal 

does not have jurisdiction over the dispute as far as the principle of res judicata is 

applicable to the case.  

48. In the case that the tribunal accepts the Claimant’s argument concerning non-application of 

the fork in the road provision according to the direct interpretation of Art. 11 of the BIT 

the Claimant’s objection to the res judicata argument is based upon the necessary 

condition of the application of res judicata principle consisting in the requirement that “the 

proceedings must have been conducted before courts or tribunals in the international legal 

order”55. It is generally recognized that the decision of a municipal tribunal does not 

acquire the res judicata effect in relation to the proceedings within an international 

jurisdiction.56 Therefore, an existing decision of the Ministry of Energy cannot constitute 

an obstacle for the jurisdiction of an international arbitral tribunal. 

49. Additionally, the principle of res judicata requires the fulfillment of the same necessary 

conditions as the fork in the road provision. These conditions are the identity of the parties 

to the dispute and the identity of the cause of action.57 As it was proved above, none of the 

criteria is fulfilled in the present case. Thus, the principle of res judicata is not applicable 

in the present case and cannot preclude the initiation of the arbitration proceedings. 

 

b. The principle of lis pendens is not applicable to the dispute. 

 

50. Respondent could also affirm that the existence of pending proceedings before Sylvanian 

national courts started upon the Claimant’s request for declaratory relief triggers the 

application of lis pendens principle that precludes the possibility to bring the claim before 

the international arbitration.  It is widely recognized that “only proceedings which address 

the same claims, demand or cause of action between the same parties qualify as competing 

procedures”58.  

                                                             
55 Oxford handbook of international investment p. 1017. 
56 I Brownlie, Principles of Public International Law (Oxford, Clarendon Press, 6th ed, 2003) at 

50. 
57 Oxford handbook of international investment p. 1027. 
58 Ibid. p. 1013. 
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51. As it was stated by the arbitral tribunal in the Benvenuti and Bonfant Ltd v Congo case, the 

principle of lis pendens is not applicable in a case when the conditions of identity of the 

parties, cause, and object are not met.59 

52. It was proved above that none of these criteria is fulfilled in present case. Thus, the 

principle of lis pendens is not applicable in the present case and it cannot preclude the right 

of the Investor to initiate the proceedings before the international arbitrage. 

 

PART TWO: THE MERITS 

 

II. NPCS’ actions are attributable to the Respondent. 

 

53. The general rule is that the only conduct attributed to the State at the international level is 

that of its organs of government, or of others who have acted under the direction, 

instigation or control of those organs, i.e. as agents of the State.60  

54. As States are juridical persons, one must always raise the question of whether acts 

committed by natural persons who are allegedly in violation of international law are 

attributable to a State. The rules of attribution can only be found in general international 

law, which supplements the BIT in this respect.61 Article 8 of the ILC Articles states that: 

the conduct of a person or group of persons shall be considered an act of a State under 

international law if the person or group of persons is in fact acting on the instructions of, or 

under the direction or control of, that State in carrying out the conduct.62 

55. As it was noted in doctrine, Under the Article 8 of the ILC Articles, if a private person or 

entity acts on the instructions of the state, irrespective of whether the conduct involves 

governmental activity, the corporate veil must be pierced and such conduct should be 

attributed to state.63  The jurisprudence of the ICJ sets a very demanding threshold in 

                                                             
59 Benvenuti & Bonfant Ltd v Congo , 1 ICSID Rep 330, 340 (1980). 
60 Commentaries on the draft articles, Yearbook of the International Law Commission, 2001. 
61 Noble Ventures Inc v Romania, Award, ICSID Case No ARB/01/11; IIC 179 (2005), para. 69. 

62 ILC Articles, Article 8. 
63 K. Hober, State Resposibility and Attribution in P. Muchlinski et al., The Oxford Handbook of 

International Investment law, p. 557. 
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attributing the act of a private entity to a State, as it requires both general control of the 

State over the entity, and specific control of the State over the particular act in question.64 

56. NPCS was incorporated by the Respondent and was fully owned by the Government of 

Sylvania.65 Thus, it is obvious, that the company’s will was formed exclusively by the 

State. Moreover, the company was created by the special Hydrocarbon Law.66 This fact 

indicates a significant State regulation of activities of the company. Such a way of 

establishment of the company proves its public nature.    

57. “Management and operating teams”, which were NPCS personnel67, were sent by the 

Government to take over the premises of the oil wells to undertake the necessary remedial 

works.   

58. Thus, Sylvania has both general control over the NPCS, and specific control over its 

particular act.  

59. Article 5 deals with the attribution to the State of conduct of bodies that are not State 

organs in the sense of article 4, but which are nonetheless authorized to exercise 

governmental authority.68  

60. As it was noted in Maffezini v. Spain: deciding whether the actions of legal entity are 

attributable to the State, “the Tribunal must again rely on the functional test, that is, it must 

establish whether specific acts or omissions are essentially commercial rather than 

governmental in nature or, conversely, whether their nature is essentially governmental 

rather than commercial. Commercial acts cannot be attributed to the State, while 

governmental acts should be so attributed”69.  

61. In our case, NPSC took over the premises of the oil well in order to undertake the 

necessary remedial works, in other words, expropriated investments. Clearly such actions 

are governmental in nature. To quote,  “In one case before the Iran-United States Claims 

Tribunal, an autonomous foundation established by the State held property for charitable 

purposes under close governmental control; its powers included the identification of 
                                                             
64 Gustav F W Hamester GmbH & Co KG v Ghana, Award, ICSID Case No ARB/07/24; IIC 

456 (2010), para. 179.  
65 Uncontested facts, para. 19. 
66 Ibid, para. 19. 
67 Requests for Clarification corrected 3 August 2011 (Reqs 22 nd 35). 

68 Commentaries on the draft articles, Yearbook of the International Law Commission, 2001. 
69 Maffezini v. Spain, ICSID Case No. ARB/97/7 (Argentina/Spain BIT), Award, November 13, 

2000. 
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property for seizure. It was held that it was a public and not a private entity, and therefore 

within the tribunal’s jurisdiction; with respect to its administration of allegedly 

expropriated property, it would in any event have been covered by article 5”70. 

62. Consequently, NPSC meets both the structural test of State creation, ownership and control 

and the functional test of performing activities of a governmental nature. Thus, its actions 

are attributable to the Respondent. 

 

III. Respondent has materially breached its confidentiality obligations. 

 

A. Respondent has breached its confidentiality obligation by leaking a 

report to the newspaper La Reforma. 

 

1) The BIT contains general confidentiality obligation. 

 

63. Confidentiality obligations can be expressed in various ways, though not particularly by a 

feat of direct declaration in an autonomous article of the treaty, but by the implying in 

another article via its special-purpose interpretation. For example, the United 

States/Uruguay BIT 2005 contains a provision about essential security71, which could be 

understood as a clause protecting confidentiality due to the presence of a reference to it in 

another article of this BIT, which settles transparency and confidentiality regim. 72 

Although this article, which contains the reference, is related to procedural matters, it 

proves the general principle that  an understanding of an essential security provision as 

linked with confidentiality issues is possible. According to this logic, however, the 

Freedonia-Sylvania BIT does not express confidentiality requirements directly, its Article 

9.1 “Essential security” can be judged as a provision, imposing general confidentiality 

obligation on parties. 

 

2) Respondent has breached obligations settled by the Article 9.1 of the BIT. 

 

a. The Article 9.1 provision is self-judging. 

                                                             
70 Hyatt International Corporation v. The Government of the Islamic Republic of Iran, Iran-U.S. 

C.T.R., vol. 9, p. 72, at pp. 88–94 (1985). 
71 United States/Uruguay BIT (2005), Art. 18. 
72 Ibid., Art. 29.3. 
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64. Any treaty provision including essential security regulation has to be estimated as self- 

judging if it is called so in the treaty.73  

65. Freedonia and Sylvania included such an expression in their BIT by stating that the party 

itself can determine the disclosure of a particular data to be in contrary to its essential 

security interest.74 Therefore, the mere statement of Freedonia that the disclosure of the 

governmental report, which describes the current situation from the Sylvania’s perspective, 

forecasts its further development and hypothesizes an alternative course of events is 

contrary to Freedonia’s essential security interests is sufficient to diagnose a breach of the 

article 9.1 of the BIT. 

 

b. It is valid to settle the dispute on the Article 9.1 under the Article 11 of 

the BIT. 

 

66. Respondent may argue that the dispute arose from the state’s relations under the Article 11 

of the BIT and therefore it should be settled under the Article 12. However, it is possible to 

transfer this conflict on the Investor-state level because Claimant is controlled by the 

Freedonia government due to its majority ownership in FP75 and for this reason expresses 

Freedonia’s interests. 

 

c. Respondent’s actions match the conditions of the Article 9.1. 

67. Respondent’s actions can be estimated as an equivalent to a compulsion of Freedonia to 

provide access to information about the current situation to the public because publishing 

was exercised without Freedonia’s consent through its representative’s permission; in fact, 

without even a notification.76 

 

B. Respondent has breached its confidentiality obligation by releasing of the 

written pleadings to the Clean Sylvanian Environment NGO. 

 

1) The ICC Rules of Arbitration imply confidentiality provision. 

                                                             
7373 Enron v. Argentine, para. 335; CMS v. Argentina, para. H18. 
74 Freedonia-Sylvania BIT, Art. 9.1. 
75 Uncontested facts, para. 1. 
76 Ibid., para. 9.  
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68. The single provision on the matter of procedural confidentiality in the ICC Rules states the 

capability of the Tribunal to prevent some special kinds of information from releasing77, 

the Rules does not impose any obligations connected with confidentiality on parties. The 

present state of affairs is a consequence of pointless attempts to find a universal 

formulation of the principle of proceeding confidentiality, which was recognized as 

impossible due to a great deal of potential exceptions to the principle of entire 

confidentiality. However, the principle of proceeding’s confidentiality under ICC was 

always regarded as implied.78 Moreover, whereas ICC Rules of Arbitration are applicable 

to the present proceeding due to special provision of the BIT 79 , the presence of 

confidentiality obligations can be presumed. 

69. The presence of a certain share of public interest80 in investment arbitration is obvious 

because of inalienable subject matter of it, which can be characterized as “a particular 

means of legal examination of state actions”81. Meanwhile, the principle of confidentiality 

isn’t deactivated by this fact, it just “collides” 82  with the arguments in favor of 

transparency and the results of this collision are required to be defined according to case 

circumstances. For example, in some cases where Turkey participated as a party 

confidentiality was considered to be “an essential factor that the institutional forum should 

provide”83 on the ground of Energy sector involvement. By analogy though, the proceeding 

between Claimant and Respondent is connected with some acute environmental issues, 

there should be made allowance for the multifaceted economic nature of oil exploration. 

 

2) Disclosure of written pleadings is as a general rule proscribed in order to 

prevent the misleading of the public. 

 

70. As it was stated in Biwater, parties can provide the access to their documents, however, 

“the publication of pleadings, written memorials […] were restricted altogether given the 

                                                             
77 ICC Rules of Arbitration, Art. 20.7. 
78 Delaney and Magraw,  p. 739. 
79 Freedonia-Sylvania BIT Article 11.3. 
80 Gehring and Segger, p. 588. 
81  Dimsey, p. 40. 
82 Akgul, p. 55. 
83 Hwang and Chung, p. 618. 
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likelihood that such documents would refer to the opposing parties' documents which were 

subject to a restriction”84.  

71. The reasons for such an approach are the following: the pleadings’ and written memorials’ 

random and voluntary “publication or distribution [by one of the parties] is likely to give a 

misleading impression about these proceedings”85. 

72. Therefore, under this approach the Sylvanian Court of Administrative Matters has not the 

authority to release neither any documents submitted by Claimant nor the written pleadings 

produced by Respondent itself. 

73. Meanwhile, in Beccara, the Tribunal quoted and approved another approach expressed in 

the official annotations accompanying the original version of the ICSID Arbitration Rules: 

“The parties are not prohibited from publishing their pleadings”86, which means that a 

party can handle its own arguments in writing ad libitum.  

74. According to this concept the Sylvanian Court of Administrative Matters was able to 

disclose only the content of Respondent’s written pleadings. The releasing of pleadings 

produced by the Claimant was not allowed without the Claimant’s consent. 

 

3) The FoI law application cannot be estimated as an excuse of disclosing. 

 

75. In Loewen the permission to release proceeding materials was granted to the USA in order 

to exercise its statutory obligation of disclosure provided by the US’s Freedom of 

Information Act (FOIA).87 The confirmation of this approach can be found in Beccara: 

“the parties limit public discussion of the case to what is considered necessary, to a 

minimum, subject only to any externally imposed obligation of disclosure by which either 

of them may be legally bound”88. 

76. Whereas in the present case there are no obligations for Respondent to be bounded further 

due to the FoI law amendment from 2 November 200989, at the present day this source of 

law includes just procedure rules of disclosing the pleadings, but not a responsibility to do 

                                                             
84 Biwater v. Tanzania (Confidentiality), para. H7. 
85 Ibid., para. 158. 
86 Beccara v. Argentina, para. 71. 
87 Loewen v. US, para. 28. 
88 Beccara v. Argentina, para. 70. 
89 Uncontested facts, para. 10.  
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it. Consequently, the absence of obligations means the absence of a legal reason to disclose 

information. 

77. Even if the FoI law still contained the disclosing obligation, Respondent would not comply 

with it. In Loewen, the USA was provided with the opportunity to observe its FOIA 

provisions due to its previous maintenance about preventing any documents “that could 

otherwise be discovered through the application of the US FOIA”90 from insulting under 

the Chapter 11 NAFTA. Respondent has not made such a maintenance formalizing the 

further application of the FoI, therefore it is inapplicable. 

 

C. The Clean Sylvanian Environment NGO’s participation in the proceeding 

should be prohibited. 

 

78. As it was stated in Biwater91 when procedural rules do not stipulate any provisions on the 

matter of an amicus curiae status, the non-disputing party’s several requests about 

participating in the proceeding by different forms of immixture must be investigated 

separately. In accordance with this approach CSE’s requirements to accept its submission, 

to be present at hearings and heard as a non-disputing party, to receive access to the case’s 

materials 92 are disposed discretely below. 

 

1) CSE’s submission is unacceptable. 

 

a. ICC Rules are silent on the matter of possible acceptance of amicus 

curiae submission. 

 

79. In comparison with The UNCITRAL Arbitral Rules93 and the recently revised redaction of 

the ICSID Arbitration Rules, which Article 37 provides the opportunity of filing non-

disputing parties’ submissions explicitly94 the ICC Rules of Arbitration do not contain any 

regulations on this behalf. It means that by the choice of these rules, the parties expressed 

                                                             
90 IISD,  A Guide to NAFTA's Controversial Chapter on Investor Rights, p. 43.  
91 Biwater v. Tanzania (Amicus Curiae), para. 46. 
92 Amicus curiae submission by Clean Sylvanian Environment, para. 4. 
93 Arbitral Rules of UNCITRAL 1976, Art. 15.1 ; Arbitral Rules of UNCITRAL as revised in 

2010, Art. 17. 
94 ICSID Arbitration Rules, Art. 37.2. 
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their will not to include the possibility of filing submissions by any non-disputing parties in 

the proceeding. 

 

b. CSE does not match criteria that characterize an amicus curiae. 

 

80. One of the most significant roles of an amicus curiae submission is “to improve the quality 

of decisions by providing factual information of various types to the tribunal of which it 

would not otherwise be aware”95, i.e. offer the tribunal to examine “arguments, expertise, 

and perspectives that the parties may not have provided” 96 . This characteristic of a 

submission is called “suitability of a given nonparty to act as amicus curiae”97 and it is one 

of the basic criteria to accept amicus curiae assistance.98 In the present case, NGO failed to 

provide any new available information on the dispute in its submissions. Facts reported in 

the submission are equal to Respondent’s arguments, any scientific expertise’s data or 

legal evaluation of the situation is not present. Thus submission does not provide any 

official research results99 or relevant legal norms100 in evidence of its statements. 

81. The submitter also should prove its “independence to be of assistance in this case”101 and 

real representation of country society, e.g. by furnishing a “detailed curricula vitae”102, 

because “petitioners must provide detailed and specific information”103. CSE’s submission 

does not contain comprehensive information about sources of its exact financial resources. 

It’s probably obvious that a bare statement is insufficient104, and more especially as it only 

repeats data from the NCE’s website.105 

 

                                                             
95 Delaney and Magraw,  p.778. 
96 Aguas Provinciales de Santa Fe v. Argentina, para. 23. 
97 Ibid., para. 17; Suez and ors v Argentina, paras. 2-12. 
98  ICSID Arbitration Rules, Art. 37.2.a; Statement of the Free Trade Commission on Non-

Disputing Party Participation, para .6.a. 
99Amicus curiae submission by Clean Sylvanian Environment, paras. 3, 7, 12.  
100 Ibid., para. 6-7. 
101Aguas Provinciales de Santa Fe v. Argentina, para. 29. 
102 Ibid., para. 30. 
103 McLachlan, Shore and Weiniger, p. 59. 
104 Amicus curiae submission by Clean Sylvanian Environment, para. 2. 
105 Uncontested facts, para. 22. 
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c. A hazard of placing an extra burden on Claimant has to be avoided. 

 

82. In Methanex106 the Tribunal held that a risk of placing an extra burden on one of the parties 

due to the threat of increasing rebuttal necessity should be minded by arbitrators when 

amicus arguments are in the main oriented against the position of a particular party. In the 

present case, the similar amicus submission one-sidedness is present i.e. only one of the 

parties will be burdened by the necessity to answer submitter’s arguments107 because CSE 

counterpleads only the Claimant while supporting the Respondent’s position in its entirety. 

 

2) CSE should not be heard as a non-disputing party because otherwise an extra 

burden can be placed on Claimant. 

83. As discussed above, in Methanex108  the Tribunal detected the risk of dissymmetry in 

parties’ burdens, but considered it to be minimized, inter alia, due to the fact that 

submission would be filed as written document in distinct form. If CSE is heard, it can fall 

outside the limits of its submission and weigh in with new arguments, which would be 

complicated to rebuttal on account of Claimant’s under-preparedness. It can create a 

situation of unequal procedural protection of the parties, because of aforementioned one-

sideness of submitter’s position. 

 

3) Claimant’s objection prevents CSE from being present at the hearings. 

 

84. Though there is no stare decisis doctrine in investment arbitration109, “it useful [to the 

Tribunal] to compare its conclusion with the conclusions reached in other recent 

arbitrations”110.  

85. The arbitration practice has elaborated upon the unambiguous position on the issue of 

privacy of the proceeding, which is quite reasonable to follow. On the ground of the 

                                                             
106 Methanex v. US, paras. 35-37, 50. 
107  ICSID Arbitration Rules, Art. 37.2; Statement of the Free Trade Commission on Non-

Disputing Party Participation, para. 7.b. 
108 Ibid, paras. 35-37, 50. 
109 Chevron v. Ecuador, para. A8; Malaysian Historical Salvors v. Malaysia, para. 15. 
110 Gas Natural v. Argentina, para. 36. 
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general rule expressed in Arbitral Rules of the UNCITRAL 111  and Arbitration Rules 

ICSID112, the attendance of any non-disputing parties at the hearings depends upon both 

parties’ will. According to this approach the presence of amicus curiae at the hearings was 

generally prohibited in the ICSID practice.113 The same standpoint is stipulated in The ICC 

Rules of Arbitration114, which are applicable to the present case due to the Article 11.3 of 

the Freedonia-Sylvania BIT. This resembling allows the Tribunal to use the same logic in 

the present case. Claimant explicitly protests against amicus curiae participation. 115  

Therefore, it is necessary to forbid CSE’s presence at hearings owe to the mere presence of 

Claimant’s objection. 

 

4) CSE should be prohibited to receive access to the case’s materials due to the 

absence of a convincing reason. 

 

86. The purpose of granting access to the proceeding materials is “to enable a nonparty to act 

as amicus curiae in a meaningful way” 116 . As proven above, NGO’s submission is 

irrelevant and it should not be heard by the Tribunal, i.e. that CSE does not satisfy the 

requirements of amicus curiae, therefore the reason for CSE to learn the materials is absent. 

 

 

 

 

 

 

 

 

 

                                                             
111 Arbitral Rules of UNCITRAL 1976, Art. 25.4; Arbitral Rules of UNCITRAL as revised in 

2010, Art. 28.3.   
112 ICSID Arbitration Rules, Art. 32.2. 
113 Biwater v. Tanzania (Amicus Curiae), paras. H7, 70-72; Methanex v. US, para. 42-47; Aguas 

Argentinas v. Argentina, para. 6. 
114 ICC Rules of Arbitration, Art. 21.3. 
115 Terms of Reference, Summary of Parties’ Contentions, i. 
116 Aguas Argentinas v. Argentina, para. 31. 
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IV. Respondent has breached fair and equitable treatment precondition, moreover, its 

actions amount to expropriation, and breach of Claimant’s legitimate expectations. 

 

A. Respondent has breached fair and equitable treatment precondition. 

 

87. Article 2 (2) of the Freedonia – Sylvania BIT provides: “The Contracting parties shall at all 

times ensure treatment accordance with customary international law, including fair and 

equitable treatment”117.  

88. The concept “fair and equitable” is generally believed to require at least respect for the 

international minimum standard of protection”118. Professor Mann emphasized, “the terms 

‘fair and equitable treatment’ envisage conduct which goes far beyond the minimum 

standard and afford protection to a greater extent”119. 

89. As it emerges from the arbitral case law, the principle of “fair and equitable treatment”  

encompasses, inter alia, the following concrete principles under which the State: 1) must 

act in a transparent manner; 2) is obliged to act in good faith; 3) must respect Investor’s 

legitimate expectations; 4) cannot be arbitrary, grossly unfair, unjust, idiosyncratic, 

discriminatory; 5) must respect procedural propriety and due process; 6) must create a 

stable and predictable investment climate.120  

1) The Respondent violated Claimant’s legitimate expectations. 

 

i) The Respondent violated Claimant’s legitimate expectations by breach of 

contractual obligations. 

 

                                                             
117 The Freedonia-Sylvania BIT, Art. 2 (2). 
118 Impregilo SpA v Argentine Republic, Final award, ICSID Case No ARB/07/17; IIC 498 

(2011), para. 285; Dolzer, p. 128. 

119 Mann, ‘British Treaties for the Promotion and Protection of Investments’ (1981), p. 52. 
120 Biwater Gauff (Tanzania) Ltd v Tanzania, Award and Concurring and Dissenting Opinion, 

ICSID Case No ARB/05/22; IIC 330 (2008), para. 533; Rumeli Telekom AS and Telsim Mobil 

Telekomikasyon Hizmetleri AS v Kazakhstan, Award, ICSID Case No ARB/05/16; IIC 344 

(2008), para. 609 ; Waste Management v Mexico , Final Award, 30 April 2004, 43 ILM (2004), 

para. 98. 
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90. As it was underlined in practice, the expectation of the Investor is undoubtedly 

“legitimate”, and hence subject to protection under the fair and equitable treatment clause, 

if the host State has explicitly assumed a specific legal obligation for the future, such as by 

contracts, concessions or stabilisation clauses on which the Investor is therefore entitled to 

rely as a matter of law.121  

91. As it is stated in Article 10 of the Freedonia – Sylvania BIT: “each Contracting Party shall 

constantly guarantee the observance of any obligation it has assumed with regard to 

Investments in its Territory by Investors of the Contracting Party”122.  

92. Agreement of Sylvania and the Claimant (Clause 18) provided that: “Republic of Sylvania 

undertakes to take all the necessary measures to ensure that FPS enjoys all rights conferred 

upon it by this Agreement”.  

93. Under this agreement the Investor had the rights to exploit the oil wells for over 5 years, 

which corresponded the Respondent obligations to provide this rights and provision of oil 

wells. When the Respondent took over the premises of the oil wells (as discussed bellow), 

it breached its contractual   obligations under Freedonia – Sylvania BIT and Agreement of 

Sylvania and the Claimant.  

94. The tribunal in Noble Ventures v Romania noted with respect to fair and equitable 

treatment standard, that: “…one can consider this to be a more general standard which 

finds its specific application in inter alia the… obligation to observe contractual 

obligations towards the Investor”123.  

95. Consequently, The Respondent violated fair and equitable treatment standard by breach of 

contractual obligations. It should be mention that such respondent actions are sufficient to 

breach fair and equitable treatment.124 

 

                                                             
121 CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Partial Award, 13 September 

2001, para. 611 concerning interference with contractual rights by a regulatory authority; 

Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB 

(AF)/00/2, Award, 29 May 2003, para. 154 relating to the replacement of an unlimited licence by 

one of limited duration for the operation of a landfill. 
122 The Freedonia-Sylvania BIT, Art. 10.  
123 Noble Ventures v Romania , Award, 12 October 2005. para. 182.  
124 LG&E Energy Corp and ors v Argentina, Decision on Liability, ICSID Case No ARB 02/1; 

IIC 152 (2006); (2007) 46 ILM 36, para. 129.  
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ii) The Respondent violated Claimant’s legitimate expectations by making 

changes in legislation. 

 

96. When relying on the concept of legitimate expectations, arbitral tribunals have often 

stressed that “specific commitments” limit the right of the host State to adapt the legal 

framework to changing circumstances.125  

97. As established in Clause 18 of the Agreement: “Any modification of the terms and 

conditions of the Agreement may only be made by mutual written consent of the parties”. 

Clause 22 provided: “This Agreement shall have the force of law”126.  

98. Nevertheless, at the end of 2009 Sylvania introduced some amendments to existing 

legislation affecting the rights of the Claimant: in December 2009 Sylvanian Congress 

amended oil Pollution Act (OPA) to revise limitations on liability for damages resulting 

from oil pollution and to establish a fund of payment of compensation for such damages.127 

Under new OPA the scope of the term “damages” was broadened128, was set out new 

safety obligations129. A further amendment to the OPA eliminated the OPA’s SD75 million 

cap on liability for spills from offshore facilities”130. 

99. In PSEG Global Inc and Konya Ilgin Elektrik Üretim ve Ticaret Ltd Širketi v Turkey case, 

as in present case, the State significantly changed the legislation, affecting the rights of 

Investor. In this regard, the Tribunal found, that the “fair and equitable treatment obligation 

was seriously breached by what has been described above as the “roller-coaster” effect of 

the continuing legislative changes”131. The same conclusion was made in National Grid 

PLC v Argentina.132  

                                                             
125 Total SA v Argentina, Decision on Liability, ICSID Case No ARB/04/1; IIC 484 (2010), 

para.119. 
126 Uncontested facts, para. 6.  
127 Ibid., para. 11.  
128 Ibid., para. 12.  
129 Ibid., para. 13.  
130 Ibid., para. 14.  
131 PSEG Global Inc and Konya Ilgin Elektrik Üretim ve Ticaret Ltd Širketi v Turkey, Award 

and Annex, ICSID Case No ARB/02/5; IIC 198 (2007), para. 250.  
132   National Grid PLC v Argentina, Award, Ad hoc—UNCITRAL Arbitration Rules; Case 

1:09-cv-00248-RBW; IIC 361 (2008), para. 179.  
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100. Thus, The Respondent violated Claimant’s legitimate expectations by making changes in 

legislation. 

 

2) Respondent treated Claimant arbitrarily. 

 

101. In Siemens AG v Argentina the Tribunal defined “arbitrary” as being unrestrained or 

derived from mere opinion and concluded that: “Argentina’s failure to authorize the project 

after Siemens had already invested in the project and Argentina’s failure to explain its lack 

of authorization were arbitrary actions that impaired the operation of Siemens’ 

investment”133. 

102. In the present case, similar to the Siemens AG case, the intentional frustration of the 

performance of the Contract, when all the investment had been made, was unreasonable, 

taken unilaterally without due cause or justification. As it will be shown below, 

expropriation of Claimant’s investments, which was based on breach of the contractual 

obligations, was held without due process and appropriate reasons.  

103. Accordingly, it can be ascertained that Claimant’s actions were arbitrary. Herewith, as it 

was noted in Azurix Corp v Argentina: “…a measure needs only to be arbitrary to 

constitute a breach of the BIT”134. 

 

3) Respondent acted without good faith. 

 

104. Bad faith action by the host state includes the use of legal instruments for purposes other 

than those for which they were created. It also includes a conspiracy by state organs to 

inflict damage upon or to defeat the investment135 and expulsion of an investment based on 

local favoritism.136  

105. In present case, as it will be shown, such instrument as expropriation was used without 

accordance of public purpose. Sylvanian pre-planed to expropriate the oil wells. Inter alia, 

                                                             
133 Siemens AG v Argentina, Award and Separate Opinion, ICSID Case No ARB/02/8; IIC 227 

(2007), H9. 
134 Azurix Corp v Argentina, Award, ICSID Case No ARB/01/12; IIC 24 (2006), para. 391.   
135 Waste Management, supra note 322. 
136 Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case 

No. ARB/03/29, Decision on Jurisdiction of 14 November 2005, pp. 242–252. 
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the State tried to discredit Investor and undermine the investment by series of public 

statements.  

106. E.g., in September 2009, the leading Sylvanian newspaper posted the excerpts report by 

the Sylvanian Government, which including the following information: “…the new release 

points could have been avoided had the company been better prepared and acted faster 

when the disaster first occurred”137 . On 3 November 2010, the President of Sylvania 

declared in press that: “the oil spill in the Gulf of Libertad caused catastrophic damages. 

This has been aggravated in FPS’ abject incompetence and failure to remedy it”138.  

107. In Biwater Gauff (Tanzania) Ltd v Tanzania a similar conduct of the senior officers of the 

host State was regarded as violation of fair and equitable treatment. The tribunal in this 

case noted, “far from seeking to manage the public's expectations, the Minister acted in 

such a way as to undermine the public's confidence in City Water, especially during the 

press conference of 13 May 2005 where the Minister referred to City Water's poor 

performance and informed the public that the Lease Contract had been termination”139.  

108. Consequently, the Respondent acted without good faith. 

 

B. Respondent has expropriated Claimant’s investment. 

 

1) Respondent’s actions and omissions amount to expropriation. 

 

109. Expropriation in a general sense is the taking or deprivation of property of foreign 

Investors by a host state.140  

110. Not only tangible property but also all rights and interests having an economic content, 

including immaterial and contractual rights can be expropriated.141 There is a long judicial 

                                                             
137 Uncontested facts, para. 9.  
138 Ibid., para. 20.  
139 Biwater Gauff (Tanzania) Ltd v Tanzania, Award and Concurring and Dissenting Opinion, 

ICSID Case No ARB/05/22; IIC 330 (2008), para. 627.  
140 McLachlan, p. 324,   M.N. Shaw, International Law, p.740; Christopher F. Dugan, Don 

Wallace, Jr., Noah Rubins, Borzu Sabahi, 429; Tecmed v. Mexico, para. 161 
141 G Sacerdoti, ‘Bilateral Treaties and Multilateral Instruments on Investment Protection’, 269 

Recueil des Cours 251, 381 (1997); S Alexandrov, ‘Breaches of Contract and Breaches of 

Treaty, The Jurisdiction of Treaty-Based Arbitration Tribunals to Decide Breach of Contract 

Claims in SGS v. Pakistan and SGS v. Philippines’, 5 JWIT 555, 559 (2004).  
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practice that recognizes this.142  In Impregilo SpA v Argentine Republic was noted that 

“property” should in the connection with expropriation be given a broad meaning and 

cover any material and immaterial assets having an economic value, including concessions 

and contractual rights belonging to the Investor”143.  

111. With regards to our case, on 29 November 2010, management and operating teams sent 

by the Government took over the premises of the oil wells in order to undertake the 

necessary remedial works. As the result of such actions, the contract between the Sylvania 

and the Investor was in fact broken, the license suspended. Claimant was deprived of the 

possession of oil wells, contractual rights, reasonable-to-be expected economic benefit of 

the licensee agreement. Such measures against Claimant, in accordance with above, could 

constitute an expropriation.  

112. The Respondent may argue that it did not deprive the Investor of its title, did not revoke 

its license. However, within the framework of the indirect expropriation that took place in 

the present case, such actions are unnecessary. In Biwater Gauff (Tanzania) Ltd v 

Tanzania, the tribunal stated that indirect expropriations “do not involve actual takings of 

title but nonetheless result in the effective loss of management, use or control, or a 

significant depreciation of the value, of the assets of a foreign Investor”144. The same view 

was expressed in doctrine.145   

113. Probably, in its objections to the claim, Respondent will try also to prove that its actions 

belong to the sphere of contractual issues. However, as noticed in practice, an alleged 

breach of a contract obligation should fall out the scope of the measures that can be taken 

by a contracting party in order to constitute the expropriation.146 In this case, Respondent’s 

actions obviously went beyond the conduct of contact of contract holder. Similar to the 

                                                             
142  See, e.g., Certain German Interests in Polish Upper Silesia (Germany v. Poland ), Judgment 

(May 25, 1926), PCIJ Series A, No. 7, p. 44. 
143  Impregilo SpA v Argentine Republic, Final award, ICSID Case No ARB/07/17; IIC 498 

(2011) para 270.  
144 Biwater Gauff (Tanzania) Ltd v Tanzania, Award and Concurring and Dissenting Opinion, 

ICSID Case No ARB/05/22; IIC 330 (2008) para. 452.  
145 Dolzer R. p. 92.  
146  Impregilo S.p.A. v. Islamic Republic of Pakistan (ICSID Case No. ARB/03/3), Decision on 

Jurisdiction of 2005, paras. 260–261. 
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Wena Hotels v. Egypt case, supervening seizure and occupation investments (in this case - 

the hotels) eclipsed any contractual issue.147  

114. In this aspect, it is necessary to mention that there are two significant criteria in the case 

law concerning measures amounting to indirect expropriation: a) the length of 

interference148 and b) seriousness or significance of the impact the measure had on the 

owner’s ability to use and enjoy his property.149 

 

a. Respondent’s measures were durable. 

 

115. In the case of Fireman’s Fund Insurance Company v Mexico, the tribunal established that 

expropriation requires a taking that must be permanent, and not ephemeral or temporary.150 

116. There is no specific time set under international law for measures constituting 

expropriation to produce that effect151. It will depend upon the specific circumstances of 

the case. Arbitral tribunals have considered that a measure is not ephemeral if the property 

was out of the control of the Investor for a year152 or an export license was suspended for 

four months153, or that the measure was ephemeral if it lasted for three months.154 

117.  In the case, investments were removed on 29 November 2010, and as of the arbitration the 

Claimant’s rights were not restored. Therefore, the Respondent’s measures were durable. 

 
                                                             
147 Wena Hotels v. Egypt (ICSID Case No. ARB/98/4), Award of 8 December 2000, 6 ICSID 

Rep. 89 (2004).  
148 Tecmed v Mexico, para. 116. 
149 C. Schreuer, The Concept of Expropriation under the ECT and other Investment Protection 

Treaties, in C. Ribeiro (ed.), Investment Arbitration and the Energy Charter Treaty (2006) 108, 

145. 
150 Fireman’s Fund Insurance Company v Mexico, Award, ICSID Case No ARB(AF)/02/01; IIC 

291 (2006), para. 176. 
151 Azurix Corp v Argentina, Award, ICSID Case No ARB/01/12; IIC 24 (2006), para. 313.  
152  Wena Hotels Limited v Egypt, Decision on Annulment Application, ICSID Case No 

ARB/98/4, IIC 274 (2002), (2004) 6 ICSID Rep 129, (2002) 41 ILM 933, (2003), para. 9. 
153 Middle East Cement Shipping and Handling Company SA v Egypt, Award, ICSID Case No 

ARB/99/6, IIC 169 (2002), (2003) 18 ICSID Rev-FILJ 602, (2005), para. 107. 
154 SD Myers Incorporated v Canada, First Partial Award on the Merits and Separate Opinion, 

IIC 249 (2000), (2001) 40 ILM 1408, (2003), para. 283.  
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b. Respondent’s measures constitute a substantial deprivation. 

 

118. As it was noted by R. Dolzer, “In determining whether a taking constitutes an «indirect 

expropriation», it is particularly important to examine the effect that such taking may have 

had on the Investor's rights”155.  

119. In order to be considered as an (indirect) expropriation, the government measures need to 

“effectively neutralize” the enjoyment of property”156. As was decided in National Grid v. 

Argentina and Pope and Talbot V. Canada an expropriation requires a radical, substantial 

deprivation.157  In Meteclad it was noted that “…interference with the use of property 

which has the effect of depriving the owner, in whole or in significant part, of the use or 

reasonable–to– be–expected economic benefit of property…”158.  

120. With regards to our case, Claimant was deprived of all its investments. The Contract, 

which was a crucial economic asset at the heart of Claimant’s investment, was actually 

terminated. Control over oil wells was usurped by Respondent. So, the Investor was 

deprived of the benefits and economic use of its investment.   

121.  Consequently, both of the criteria of indirect expropriation are present in the case 

 

2) The expropriation of Claimant’s investments is unlawful. 

 

122.  The Treaty requires that the expropriation be: a) for public purposes or national interest; b) 

fully and effectively compensated; c) on condition that these measures are taken on a non-

discriminatory basis and in conformity with all legal provisions and procedures.159 The 

Respondent’s measures, which were indicated above, did not correlate these requirements. 
                                                             
155 R. Dolzer & M. Stevens, Bilateral Investment Treaties, p. 100 (1995). 
156 CMS v. Argentina, Award, May 12, 2005, 44 ILM (2005) 1205, para. 262, referring to the 

same wording in Lauder v. Czech Republic, Award, September 3, 2001, UNCITRAL (United 

States/ Czech Republic BIT) para. 200; RFCC v. Morocco, Award, December 22, 2003, 20 

ICSID Rev-FILJ (2005) 391, para. 69. 
157 National Grid P.L.C. v. Argentina (UNCITRAL),November 3, 2008, published in extenso on 

the website of the American Society of International Law, 

http://ita.law.uvic.ca/documents/NGvArgentina.pdf; Pope & Talbot Inc v Canada, Interim 

Award, Ad hoc—UNCITRAL Arbitration Rules, IIC 192 (2000), para. 102. 
158 Metalclad v. Mexico, para. 103. 
159 The Freedonia-Sylvania BIT, Art. 4 (3).  



 32 

 

a. The taking of Claimant’s investments did not serve public purpose and 

was discriminatory. 

 

123. Usually, the requirement of public purpose is considered to be fulfilled in cases of public 

health or environmental concerns, or legitimate intent.160 In present case, it is obvious that 

Respondent will try to prove that their actions were aimed at preventing the environmental 

disaster. Yet, in fact, the removal of oil wells was caused by two main reasons.   

124. Firstly, Sylvania expropriated investments, coming under considerable pressure from 

national companies. On 22 November 2010 (a week before the expropriation), Clean 

Sylvanian Environment (“CSE”), a non-profit NGO established in 2002, demanded that the 

Government “take urgent action to remedy the catastrophic damage done by the oil spill 

and Freedonia Petroleum S.A.’s abject failure and incompetence to remedy it.” In this 

aspect, two facts should be emphasized: 1) CSE aims to promote practical research into the 

current and future state of water resources and the environment in Sylvania and across the 

region; and 2) CSE is funded by several Sylvanian nations and domestic agricultural and 

seafood companies.161 In accordance, the Sylvanian government was influenced by the 

companies, which had interest in the region.  

125. Secondly, the Government itself was interested in control and usage of the oil wells. It is 

proven by the fact that, after all, the oil wells were transferred from Claimant to the 

National Petroleum Company of Sylvania (NPCS), fully owned by the Government of 

Sylvania.162  

126. Thus, expropriation of the Claimant’s property was guided by interests of national 

companies and self-interest in profit.  Sylvania sought to displace the foreign Investor from 

the oil sphere. As it was underlined in Eureko BV v Poland, the discriminatory measures 

aimed at excluding foreign control from the host state market.163  

127.   Consequently, the taking of Claimant’s investments did not serve public purpose and was 

discriminatory. 

 

b. Respondent’s expropriation took place without due process of law. 

                                                             
160 OECD Indirect Expropriation, p.16. 
161 Uncontested facts, para. 22.  
162 Ibid, para. 19. 
163 Eureko BV v Poland , above n 75 at para 242. 
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128. In ADC v Hungary the Tribunal marked such criteria of due process as: 1) reasonable 

advance notice; 2) access to fair justice; 3) fair hearing and unbiased and impartial 

adjudicator.164   

129.  In the present case, Claimant wasn’t advanced informed about expropriation. 

Respondent’s expropriation happened without due process. Government measures were 

made spontaneously and arbitrary.165 Later, Respondent deviated from the proceeding of 

Arbitral tribunal166, while its juridical organs weren’t able to protect Investor’s rights. Thus, 

on 29 April 2011 FPS’ claim for declaratory relief before the Sylvanian courts was still 

pending.167 

 

c. Claimant was not provided ‘immediate, full and effective compensation. 

 

130. Article 4 of the Freedonia – Sylvania BIT states that compensation must be “immediate, 

full and effective”168.  

131. It must be emphasized that the compensation does not depend upon the purpose of 

expropriation. In  Compania del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica, 

the tribunal concluded: “Expropriatory environmental measures–no matter how laudable 

and beneficial to society as a whole–are, in this respect, similar to any other expropriatory 

measures that a state may take in order to implement its policies: where property is 

expropriated, even for environmental purposes, whether domestic or international, the 

state's obligation to pay compensation remains”169. 

132.  As to our case, immediate, full and effective compensation was not provided by 

Respondent. 

 

                                                             
164 ADC Affiliate Ltd and ADC & ADMC Management Ltd v Hungary, Final award on 

jurisdiction, merits and damages, ICSID Case No ARB/03/16, IIC 1 (2006), para. 435. 
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V. Respondent is not entitled to rely upon its domestic law and international legal notions of 

public security.  
 

A. Respondent is not entitled to rely upon its domestic law. 

 

1) There was no choice of Sylvanian law in the BIT. 

 

133. According to the ICC Rules of Arbitration, it is up to the parties of the dispute to establish 

the substantial law applicable to relations between them.170  

134. The Freedonia-Sylvanian BIT does not contain the evidence of agreement to apply neither 

Sylvanian nor Freedonian law to the legal relations between the parties.  

135. Therefore the Tribunal should not apply the Sylvanian domestic law to the present dispute, 

as the parties did not express their consent to be bound by it. 

 

2) The wrongfulness of Sylvanian conduct is not an issue of its domestic law. 

 

136. It is established in ILC Articles on State Responsibility that “characterization of an act of a 

State as internationally wrongful is governed by international law. [It] is not affected by 

the characterization of the same act as lawful by internal law”171.  

137. Respondent seeks “defenses”172 in its domestic law, i.e. the characterization of its actions 

as lawful.  

138. Such characterization cannot be applied by the Tribunal because it contravenes 

international law, viz ILC Articles on State Responsibility.  Thus, the Tribunal should 

apply the characterization of internationally wrongful, which is set forth in international 

law, but not domestic law of one of the parties. 

 

3) The Sylvanian law is a factual matter. 

 

139. According to the practice of international tribunals, the domestic law of the state 

corresponds to the facts of the case, but not to its legal basis.173 That means, as explained 

                                                             
170 ICC Rules of Arbitration, art 17.1. 
171 Draft Articles on Responsibility of States for Internationally Wrongful Acts, adopted by the 

International Law Commission, art 3. 
172 FDI Moot 2011 Problem, Issues in Dispute, para E. 
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by the ICJ, that “municipal laws are merely facts which express the will and constitute the 

activities of States”174. Therefore, the Sylvanian domestic law cannot be considered by the 

Tribunal as a justification of Sylvanian actions, but merely by the evidence of its conduct. 

 

B. Respondent is not entitled to rely on international legal notions of national 

security as defenses. 

 

140. All three preconditions are indispensable for invocation of necessity. Non-fulfillment of at 

least one criterion leads to failure overall. 175 

 

1) Respondent was not protecting its essential interest. 

141. From the standpoint of international law, the “essential interest” allowing non-performance 

by the State of its obligations is a substantial interest, e.g. political or economical 

survival.176 In the case law, the emphasis is made on economic or financial interest.177  

142. In the present case, the economical, financial or political existence of Sylvania was not 

endangered. Sylvania bore some losses, e.g. it is compelled to recover the consequences of 

the spill, but it is still able to exercise effective financial control over its territory. 

143. Therefore, the Tribunal should conclude that the essential interest of Sylvania was not 

anyhow impaired, since the economical and financial safety was not anyhow impaired. 

 

2) There was no grave and imminent peril. 

 

                                                                                                                                                                                                    
173 Siemens AG v Argentina, Award and Separate Opinion, ICSID Case No ARB/02/8; IIC 227 

(2007), para 72.; Enron Corporation and Ponderosa Assets, LP v Argentina, Award, ICSID Case 

No ARB/01/3; IIC 292 (2007), para. 203. 
174 Case Concerning Certain German Interests in Polish Upper Silesia ( Germany v. Poland ), 

Judgment No.7, May 25, 1926, Publications of the PCIJ, Leyden A.W. Sijtoff’s publishing 

company, 1926, page 19. 
175 Gabcıkovo–Nagymaros case, paras. 40-41; CMS v. Argentina, Award, para. 331. 
176 R. Ago, Addendum to the eighth report on State Responsibility, 2 YB Int‟l L Comm/n (1980), 

p. 19. 
177 LG&E Energy Corp and ors v Argentina, Decision on Liability, ICSID Case No ARB 02/1; 

IIC 152 (2006); (2007) 46 ILM 36, para. 251. 
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144. As established by the ICJ, “peril had to be established objectively and that it had to be 

imminent”178. It was also noted in LG&E Arbitration that the danger should be “extremely 

grave”179.  

145. In the case at hand, none of these requirements is present. First of all, the peril was not 

established objectively. All of the considerations concerning the gravity of the peril were 

expressed in TV programs, 180  or in the newspapers, 181  so that the peril cannot be 

considered objectively established.  

146.  The peril was neither imminent nor grave. The Sylvanian actions regarding the 

expropriation of the wells started on 10 August 2010, and the only evidence of the harmful 

effect of the spill was obtained on 3 November 2010, that is, 4 months after the first steps 

to expropriation.182 Therefore, by the time the expropriation had started, the peril was not 

extremely grave.  

147. Hence, the Tribunal shall decide that there was no grave and imminent peril in the present 

case. 

 

3) Respondent had other means to protect its interest. 

148. To allow the State to breach its obligations the peril should be so that the State would have 

no means to protect its interest.183 The international tribunals stand on the point that it is 

the government that is obliged to prevent a worsening of the situation. 184  From the 

standpoint of international practice, the State cannot rely upon the state of necessity if it 

had some other means to protect its interests.185  

                                                             
178 Gabcıkovo–Nagymaros case, para. 54 
179 LG&E Energy Corp and ors v Argentina, Decision on Liability, ICSID Case No ARB 02/1; 

IIC 152 (2006); (2007) 46 ILM 36, para 257. 
180 Uncontested facts, para 8. 
181 Ibid., para 9. 
182 Ibid., para 19, 20. 
183 J. Crawford, The International Law Commission’s Articles on State Responsibility: 

Introduction, Text and Commentaries, p. 184. 
184 Enron Corporation and Ponderosa Assets, LP v Argentina, Award, ICSID Case No 

ARB/01/3; IIC 292 (2007), para 307; Sempra Energy v. Argentina, Award, para. 349. 
185 CMS v. Argentina, Award, para. 324.; Sempra Energy v. Argentina, Award, para. 350.; Enron 

Corporation and Ponderosa Assets, LP v Argentina, Award, ICSID Case No ARB/01/3; IIC 292 

(2007), para. 350. 
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149. Sylvanian government did not take any measures to recover the spill, which lead to the 

worsening of the situation. Sylvania’s only actions with respect to the spill were the 

reconsideration and estimation of the damages, but not the measures to recover the 

consequences of the accident on the Medanos field. 

150. Hence, Sylvania failed to exhaust any and all possible measures to protect its interests. 

Therefore, the Tribunal should decide that Sylvania had the possibility to protect its 

interests earlier by other means, yet did not do so. 
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PRAYER FOR RELIEF 

 

In the light of all the above submissions, Claimant respectfully requests this Tribunal to 

adjudge and declare that:  

 

i) The Tribunal has jurisdiction notwithstanding the Freedonian government’s 

majority ownership of the Claimant and the recourse by the Claimant's wholly-

owned subsidiary to the Sylvanian Ministry of Energy prior to requesting ICC 

arbitration; 

ii) NPCS' actions are attributable to the Respondent; 

iii) Respondent has materially breached its confidentiality obligations under the BIT by 

leaking a report to the Sylvanian newspaper La Reforma and by releasing the 

written pleadings to the Clean Sylvanian Environment NGO, which has no right to 

participate in the proceeding as an amicus curiae; 

iv) Respondent’s actions amount to a breach of fair and equitable treatment 

precondition, unlawful expropriation and a breach of Claimant’s legitimate 

expectations by violation of contractual obligations and making changes in 

legislation; 

v) Respondent is not entitled to rely on its domestic law and international legal notions 

of national security and public interest as defence. 

 

 

 

 

 

 

 

 

 

 

 

 

 

RESPECTUFULLY SUBMITTED ON SEPTEMBER 30, 2011. 


