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STATEMENT OF FACTS  

1. On 13 June 1994, Freedonia and Sylvania signed a Bilateral Investment Treaty (“BIT”).  

2. Claimant, Freedonia Petroleum LLC (“Freedonia Petroleum”), is an international energy 

company with expertise in oil exploration and production. Freedonia Petroleum is 60% 

owned by the Government of Freedonia. The remaining shares are privately held and 

publicly traded. Respondent, Sylvania is an independent state which had authorized FP to 

participate in a public tender for an oil exploration and production license. 

3. On 1 February 2007, the Republic of Sylvania issued a tender for deep sea exploration blocks 

in its waters. Freedonia Petroleum won an exploration and drilling license through its wholly-

owned Sylvanian subsidiary FPS. Under the agreement, FPS was guaranteed that any 

changes to the terms required mutual consent by both parties. The contract was conferred 

with force of law. 

4. On 9 June 200, an explosion of unknown origin occurred in the Medanos Oil Field and 

resulted in the release of 35,000 to 60,000 gallons of oil a day into the Gulf of Libertad, 

Sylvania. Following the spill, the state faced significant public pressure to “step in.” 

5. From 21 November 2009, the Sylvanian Government proceeded to alter the legal regime in 

Sylvania by reforming a series of laws. An amendment to the Freedom of Information law 

limited the access of third parties to information on cases involving Sylvania before 

international tribunals involving Sylvania. The Oil Pollution Act was significantly altered by 

eliminating caps on liability for damages. The laws were applied retroactively and FPS was 

fined significantly SD 75,000,000. 

6. FPS sought relief within Sylvania. It brought suit in Sylvanian courts seeking and 

administrative proceedings through the Ministry of Energy, seeking declaratory relief that it 

complied with its safety obligations. Instead, FPS was ordered to pay an additional SD 

150,000,000 for breaching obligations under the license agreement and the OPA. 

7. Clean Sylvania Environment (“CSE”), a local NGO persistently urged the government to 

take more action. The government also created a national oil company (“NOC”), the National 
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Petroleum Company of Sylvania (“NPCS”) by enacting the Hydrocarbon Law. By way of 

Executive Order on 29 November 2010 the government suspended FPS’ license agreement 

and handed operations over to NPCS. Management and operating teams took over the oil 

wells take over the oil wells to “necessary remedial works.” 

8. On 23 March 2011, Freedonia Petroleum filed a request for arbitration against Sylvania. 
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SUMMARY OF ARGUMENT  

 
Jurisdiction  

 
 
Claimant has complied with all procedural requirements imposed by the ICC Rules for 

Arbitration and the Freedonia-Sylvania BIT.  The fact that the Government of Freedonia owns a 

stake in Claimant does not preclude it under either the Rules or the BIT from access to the ICC 

arbitral process.  Additionally, the pursuit of remedies by its subsidiary does not bear on 

Claimant’s standing before the ICC Court. 

However, ICC jurisdiction does not extend to Respondent’s counterclaim, which is brought in 

violation of the process set forth in the BIT.  Respondent’s counterclaim fails to qualify for 

jurisdiction under the BIT because doing so would run counter to the purpose of the BIT. 

 
 

Merits  

 

NPCS’ conduct is attributable to Respondent. NPCS is an “organ” of Sylvania. Otherwise, it is 

an “entity” of Sylvania and was exercising elements of governmental authority. 

Respondent materially breached its duty under the BIT to protect Claimant’s investment by 

allowing third party access to confidential government information whose publication caused a 

decrease in the value of Claimant’s investment. 

Respondent acted in breach of its obligations under the license agreement by failing to ensure the 

safeguarding of Freedonia Petroleum’s investment in FPS. The takeover of the oil wells and the 

removal of the caps on liability along with the accompanying fines were an indirect 

expropriation. 

Respondent has expropriated Claimant’s property within the meaning expressly prohibited by the 

BIT. The expropriation was not for a public purpose, claimant did not receive full and effective 

compensation, the taking was discriminatory and in contravention of both domestic and 

international law. 
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In expropriating Claimants property, Respondent denied Claimant fair and equitable treatment 

and its legitimate expectations. 

Respondent is not entitled to rely upon domestic and international notions of national security 

and public interest as a defence. 
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ARGUMENT  

PART ONE: JURISDICTION OF CLAIMANT’S CLAIMS  

I.  STATE OWNERSHIP OF CLAIMANT DOES NOT PRECLUDE CLAIMA NT FROM 

INVOKING THE ICC ARBITRAL PROCESS. 

9. Part ownership of Claimant by the Republic of Freedonia (“Freedonia”) does not deny its 

access to the ICC arbitral process because there is no language in the Treaty Between the 

Republic of Freedonia and the Republic of Sylvania Concerning the Encouragement and 

Reciprocal Protection of Investments (the “Freedonia-Sylvania BIT” or the “BIT”) or in the 

ICC Rules of Arbitration (the “ICC Rules” or the “Rules”) that conditions access to the ICC 

arbitral process on ownership by the claimant’s State. 

10. Claimant will show that it should be accorded access to the ICC arbitral process under the 

Freedonia-Sylvania BIT and under the Rules. 

A. Claimant is subject to the BIT and accepts ICC jurisdiction. 

11. Both Freedonia and the Republic of Sylvania (“Sylvania”) have ratified the Freedonia-

Sylvania BIT.1 

12. Though Claimant is not a party to the BIT, Claimant has been lawfully incorporated in the 

territory of Freedonia.2   Therefore, in the absence of evidence to the contrary, it is 

appropriate to conclude that Claimant is subject to the domestic law of Freedonia, including 

such laws as those giving effect to the BIT. 

13. In any event, Claimant has implicitly accepted the jurisdiction of the ICC Court by filing a 

request for arbitration with the Court under the dispute resolution clause of the BIT.3 

B. Respondent is subject to the BIT and has accepted ICC jurisdiction. 

14. Sylvania is a Contracting Party as defined by the BIT4 and is a signatory to the BIT.  

Sylvania is also a party to the Vienna Convention on the Law of Treaties.5  As such, Sylvania 

is bound by the language of the BIT, in accordance with the Vienna Convention on the Law 

of Treaties.6 

                                                
1 Freedonia-Sylvania BIT, Art. 16. 
2 #61, 6 August Requests for Clarification. 
3 Uncontested facts, para. 26. 
4 Freedonia-Sylvania BIT, Preamble. 
5 #9, 4 June Requests for Clarification. 
6 Vienna Convention on the Law of Treaties, Art. 18. 
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15. In Article 10 of the Freedonia-Sylvania BIT, Respondent has guaranteed 

“the observance of any obligation it has assumed with regard to Investments in its 
Territory by Investors of the other Contracting Party.”7 

16. Therefore, it is sufficient for Claimant to demonstrate (1) that Claimant is an Investor of a 

Contracting Party, (2) that Claimant’s investments meet the definition of “Investment” under 

the BIT, and (3) that there is a question to be arbitrated of whether Respondent has breached 

its obligation under the BIT.  Claimant will meet each of these requirements, respectively. 

1. Claimant is an Investor of a Contracting Party. 

17. Respondent has objected to the Tribunal’s jurisdiction on the grounds that Claimant’s 

ownership by a State, namely, Freedonia, precludes this matter from ICSID jurisdiction.  

Indeed, Claimant is 60% owned by the government of Freedonia and 40% owned by private 

investors.8   

18. Such an objection could be based only in the definition of “Investor” according to the 

relevant definition under the BIT: 

“The term ‘Investor’ shall be construed to mean, with regard to either Contracting Party: 
(b) any legal person established in the Territory of one of the Contracting Party in 
accordance with the respective national legislation such as public establishments, joint-
stock corporations or partnerships, foundations or associations, regardless of whether 
their liability is limited or otherwise; provided in all cases that the above defined natural 
and legal persons do not pursue sovereign activities and are not funded by the other 
Contracting Party.”9 

19. In is case, the claimant, Freedonia Petroleum, meets each element of this definition: 

a. Claimant is a legal person established in the Territory of Freedonia in accordance 

with the national legislation of Freedonia;10 

b. Claimant does not pursue sovereign activities; and 

c. Claimant is not funded by the other Contracting Party (i.e., Sylvania). 

Even though Claimant can (and will) show each of these elements (save the first, which is 

provided in the 6 August Requests for Clarification), there is an additional element that 

merits the Tribunal’s consideration: whether Claimant is a State agency; i.e., whether 

Claimant is acting as the Republic of Freedonia itself.  This consideration arises from the 

                                                
7 Freedonia-Sylvania BIT, Art. 10. 
8 Uncontested facts, para. 1. 
9 Freedonia-Sylvania BIT, Art. 3. 
10 #61, 6 August Requests for Clarification 
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Preamble of the Freedonia-Sylvania BIT, wherein the treaty announces that the Contracting 

Parties seek to encourage “investment by nationals of one Contracting Party in the territory 

of the other Contracting Party.”11  This language merits attention because it would seem to 

preclude protection of an investing Contracting Party, as that party would not be a “national.” 

a. Claimant does not pursue sovereign activities. 

20. The investment activities in question are the exploration and oil extraction Claimant 

prosecuted in the Medanos Field in the Libertad Gulf.12  In determining whether these 

activities represent “sovereign activities,” an ICSID tribunal offers guidance: “the focus must 

be on the nature of these activities and not their purpose.”13 

21. The nature of exploration and oil extraction is essentially commercial rather than 

governmental.  No laws are enacted, no regulations are promulgated or enforced, no public 

policy is affected, and no military or force-related activity is pursued.  No essentially 

government function is discharged. 

22. The Government of Freedonia pursues its interests in Claimant as would “any” 60% 

shareholder under Freedonia company laws.14  “Any” other shareholder would be unable to 

use its position as a majority shareholder to discharge an essentially government function 

because it is not a government.  Therefore, because the Government of Freedonia is acting as 

would any other shareholder, it cannot be said that Claimant was performing sovereign 

activities. 

23. An argument could be made that Claimant was pursuing oil production for the purpose of 

Freedonia’s energy policy or energy security; however, such an argument would focus 

erroneously on the purpose of the activities and rather than on their nature.  The nature of the 

investment activities in question is strictly commercial. 

24. Because Claimant’s activities are strictly commercial and not sovereign, Claimant meets this 

element of the BIT’s relevant definition of “Investor.” 

b. Claimant is not funded by the other Contracting Party (the Republic of 

Sylvania) 

                                                
11 Freedonia-Sylvania BIT, Preamble. 
12 Uncontested facts, paras. 4-5. 
13 CSOB v. Slovakia, Decision on Jurisdiction, 24 May 1999, para. 20. 
14 #34, 4 June Requests for Clarification. 
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25. The BIT excludes from its protection those legal entities, with regard to either Contracting 

Party (in this case, Freedonia), that are funded by the other Contracting Party (in this case, 

Sylvania).15 

26. Claimant is funded by a 60% ownership stake of the Government of Freedonia and by a 40% 

ownership stake of a consortium of private, Freedonian enterprises.16  Therefore, unless some 

funding comes to Claimant from Sylvania through the private, Freedonian enterprises that 

hold the minority stake in Claimant (and there is no indication that it does), Claimant is not 

funded by the Republic of Sylvania. 

27. There is no evidence to support a claim that Claimant is funded, directly or indirectly, by 

Sylvania.  Therefore, it is reasonable to conclude from Claimant’s corporate structure and 

shareholders that Claimant meets this requirement of the BIT’s definition of “Investor.” 

c. Claimant was not acting as an agent for the Government of Freedonia. 

28. It is true that the Government of Freedonia is a majority shareholder in Claimant.17  However, 

such ownership does not impose a principal-agent relationship upon the nature of Claimant.  

A 40% stake in Claimant was held by “a consortium of privately-held and publicly-traded 

Freedonian enterprises with expertise in various phases of oil exploration and production.”18 

29. This 40% ownership, combined with the fact that the activities in question, oil exploration 

and production, were a common theme among the minority shareholders, indicates that 

Claimant was not merely doing “the State’s bidding”19 in the pursuit of its activity and 

associated profit.  If such were not the case and Claimant were pursuing a course of action 

based solely on the State’s interest and not on a profit motive, then rational investors in this 

same sphere of activity would have refrained from holding a stake and instead pursued their 

own profit-seeking activities that were not burdened by the interests of the Government of 

Freedonia. 

30. However, these minority shareholders were investors in Claimant, and their deployment of 

capital in this manner suggests that their investment goals were aligned with those of the 

Government of Freedonia: the exploration and commercial exploitation of crude oil.20 

                                                
15 Freedonia-Sylvania BIT, Arts. 1-16. 
16 Uncontested facts, para. 1. 
17 Uncontested facts, para. 1. 
18 Uncontested facts, para. 1. 
19 CSOB v. Slovakia, Decision on Jurisdiction, 24 May 1999, para. 20. 
20 Uncontested facts, para. 1. 
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31. Therefore, because Claimant meets every aspect of the relevant definition of “Investor” 

under the Freedonia-Sylvania BIT, it deserves the rights and protections offered and 

guaranteed by Respondent in the BIT. 

2. Claimant’s investments meet the definition of “Investment” under the BIT. 

32. To determine whether an asset or the result of any deployment of capital is an investment as 

defined by a BIT, tribunals consider that asset, equipment, right, or interest under the 

language of the definition.21 

33. The Freedonia-Sylvania BIT gives as relevant definitions the following: 

“movable and immovable property and any other right ‘in rem’ including, in so far as 
they may be used for investment purposes, real guarantees on others’ property”22 

and 

“any right of a financial nature accruing by law or by contract and any license, 
concession or franchise issued in accordance with current provisions governing the 
exercise of business activities, including prospecting for cultivating, extracting and 
exploiting natural resources”23 

34. Claimant’s petroleum extraction assets located in the Medanos Field, namely, oil wells 

whose premises were taken over by agents of Respondent qualify as movable property under 

the first of these definitions.24  Therefore, these oil wells qualify as “Investments” under the 

BIT, and any interference with these oil wells that was not provided for in law at the time of 

execution of the Medanos License Agreement would raise a question concerning the 

legitimacy of that act under the BIT. 

35. Via its non-exclusive license to explore and drill in the Medanos Field, Claimant enjoyed a 

concession issued in accordance with then-current provisions governing the prospecting and 

extracting and exploiting of natural resources.25  This license, therefore, represents an 

“Investment” under the BIT, and any suspension of that license not provided for in law at the 

time of execution of the Medanos License Agreement would raise a question concerning the 

legitimacy of that act under the BIT. 

3. Respondent has breached its obligations under the BIT by interfering with 

Claimant’s Investments in manners not provided for in Sylvania law. 

                                                
21 K.Vandevelde, Bilateral Investment Treaties, p. 137. 
22 Freedonia-Sylvania BIT, Art. 1.2 (a). 
23 Freedonia-Sylvania BIT, Art. 1.2 (e). 
24 Freedonia-Sylvania BIT, Art. 1.2 (a).  Uncontested facts, para. 23. 
25 Uncontested facts, para. 4. 
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36. Claimant’s investment in certain oil wells in the Medanos Field was abrogated by agents 

acting on behalf of and under the orders of Respondent when those agents took over the 

premises of Claimant’s oil wells.26  This denial of Claimant’s control by Respondent of 

Claimant’s own investment is not provided for in Sylvania law as it existed when the 

Medanos License Agreement was entered into, and Claimant contends that Respondent’s act 

of assuming control thusly is a violation of Article 10 of the BIT. 

37. In November 2010, Respondent, acting through its agent President Jacque Moorland, 

suspended Claimant’s right to explore the Medanos Field and to extract and exploit natural 

resources in accordance with its license under the Medanos License Agreement.27  Claimant 

contends that this executive order was issued in violation of Respondent’s obligations to 

protect Claimant from  

“any measure which might limit permanently or temporarily the Investor’s ownership, 
possession, control or enjoyment, save where specifically provided by law and by 
judgments or orders issued by any courts, administrative bodies, or tribunals having 
jurisdiction.”28  

While President Moorland’s executive order may have been lawful, the substance of the 

order was not provided by any judgment or order issued by any court, administrative body, or 

tribunal having jurisdiction.  The BIT requires both of these elements; as only one is present, 

Claimant contends that Respondent’s act is prohibited under the BIT.  Therefore, there is a 

genuine and material issue to be arbitrated under the BIT, so this final requirement of 

jurisdiction has been met. 

38. Therefore, the three requirements under the Freedonia-Sylvania BIT for this Tribunal’s 

jurisdiction have been met.  Because jurisdictional requirements under both the ICSID 

Convention and the Freedonia-Sylvania BIT have been met, Claimant respectfully requests 

that this Tribunal find that it has jurisdiction over this dispute. 

II.  THE APPEAL TO THE SYLVANIAN MINISTRY OF ENERGY BY F REEDONIA 

PETROLEUM, S.A. DOES NOT PRECLUDE CLAIMANT’S ACCESS  TO THE ICC 

ARBITRAL PROCESS. 

                                                
26 Uncontested facts, para. 23. 
27 29 November 2010 Emergency Authorization Regarding the Medanos Oil Field, Sec. 1. 
28 Freedonia-Sylvania BIT, Art. 4.1. 
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39. Claimant grants that, in order for this Tribunal to have jurisdiction over any dispute that has 

been submitted to it, the parties involved must consent to arbitration under the Rules.29  In 

this case, Claimant has consented through the filing of its request for arbitration30, and 

Respondent has consented to arbitration under the Rules in the Freedonia-Sylvania BIT31. 

40. In the BIT between Freedonia and Sylvania, the contracting parties have accepted the 

jurisdiction of the ICC except in certain circumstances; one of those circumstances is the case 

where the investor has “brought the dispute before the courts having jurisdiction within the 

territory of the Contracting Party that is a party to the dispute.”32  It is on the basis of this 

exception that Respondent has made its second objection to this Tribunal’s jurisdiction. 

41. While it is true that Freedonia Petroleum S.A. (“FPS”) did seek relief from the Sylvanian 

courts and did initiate administrative proceedings before the Sylvanian Ministry of Energy33, 

it is important to note that FPS is not a party to this dispute.  Admittedly, FPS is the corporate 

entity through which Claimant operated its investment and pursued its interests in the 

Medanos Field; however, FPS was not the investor.  Furthermore, FPS enjoys no access to 

the ICC arbitral process under the BIT, having been incorporated and having its seat in 

Sylvania, the host state and having Sylvanian nationality. 

42. Indeed, the only means by which the Tribunal could attribute FPS’s actions to Claimant 

would be by piercing the corporate veil of FPS and assigning to Claimant liability for the 

actions of FPS.  Courts and tribunals the world over typically are reluctant to pierce the 

corporate veil except in certain, narrow circumstances.  The Barcelona Traction case is 

perhaps the seminal case on the matter in international law.34 

43. In Barcelona Traction, the International Court of Justice held that there are only certain 

circumstances where it is appropriate to pierce the corporate veil: 

“to prevent the misuse of the privileges of legal personality, as in certain cases of fraud or 
malfeasance, to protect third persons such as a creditor or purchaser, or to prevent the 
evasion of legal requirements or of obligations.”35 

                                                
29 The ICC Rules of Arbitration, Art. 6.1. 
30 Uncontested facts, para. 26 
31 Freedonia-Sylvania BIT, Art. 3. 
32 Freedonia-Sylvania BIT, Art. 11.3. 
33 Uncontested facts, paras. 16 and 17. 
34 Tokios Tokel÷s v Ukraine, para. 54. 
35 Barcelona Traction, para. 56. 
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Other tribunals have applied this reasoning36 and have declined to pierce the corporate veil 

even where the corporation was a wholly-owned subsidiary in the absence of any charge of 

“fraud, deceit, collusion, avoidance of income tax legislation, [etc.].”37 

44.  In this case, there has been no charge of fraud or deceit on the part of Claimant that would 

justify this Tribunal’s disregarding the very existence of FPS and piercing its corporate veil 

to hold its investors directly liable. 

45. Indeed, even Respondent’s actions themselves would indicate that Respondent holds FPS 

responsible for any failures to comply with its law or to reimburse damaged parties.  For 

example, Respondent’s original contract (the Medanos License Agreement) was entered into 

with FPS; Respondent has ordered payment by FPS of liquidated damages38; Respondent’s 

Ministry of Energy has requested payment by FPS of a fine39; and Respondent has accused 

FPS of incompetence and a failure to remedy environmental damage40.  At no point during 

the development of the dispute has Respondent mentioned any wrongdoing or liability by 

Claimant. 

46. Therefore, it is inappropriate to determine that Claimant has “brought the dispute before the 

courts having jurisdiction” within Respondent’s territory.  As such, the condition granting 

consent to the ICC arbitral process in the BIT between Freedonia and Sylvania is met.  Both 

parties, therefore, have consented to the ICC arbitral process, and the requirements of Article 

6.1 of the Rules have been met. 

                                                
36 See, e.g., Tokios Tokel÷s v Ukraine, para. 54; Impregilo v. Argentine, para. 112. 
37 ICC Case 11209, Final Award. 
38 Uncontested facts, para. 17. 
39 Uncontested facts, para. 18. 
40 Uncontested facts, para. 19. 
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PART TWO: JURISDICTION OF RESPONDENT’S COUNTERCLAIM  

I.  THIS TRIBUNAL DOES NOT HAVE JURISDICTION OVER RESPON DENT’S 

COUNTERCLAIM UNDER THE FREEDONIA-SYLVANIA BIT OR UN DER THE 

ICC RULES. 

47. This Tribunal does not have jurisdiction over Respondent’s counterclaim for declaratory 

relief under the Freedonia-Sylvania BIT or under the ICC Rules because Claimant has not 

consented to this Tribunal’s jurisdiction over the counterclaim.  The failure to meet this 

requirement disqualifies Respondent’s counterclaim from the ICC arbitral process.41 

48. In the case where an Investor (as defined in Art. 1.3 of the BIT) is responding to a claim or 

counterclaim brought by a Contracting Party to the BIT, no consent by the Investor can be 

implied; such consent must be explicit.  In the typical case, where an Investor brings a claim 

against a Contracting Party to the BIT, the BIT itself qualifies as the Contracting Party’s 

written consent to the ICC arbitral process.  The situation is dramatically different where a 

Contracting Party brings a claim against an investor for the sole reason that the Investor is 

not a contracting party to the BIT. 

49. In the instant case of Respondent’s counterclaim, Claimant is not a party to the Freedonia-

Sylvania BIT and has given no written consent to the ICC Court’s jurisdiction over the 

counterclaim.  Therefore, a necessary element of jurisdiction under the Freedonia-Sylvania 

BIT is lacking. 

II.  THE FREEDONIA-SYLVANIA BIT DOES NOT GRANT THIS TRIB UNAL 

JURISDICTION OVER RESPONDENT’S COUNTERCLAIM. 

50. Even in the event this Tribunal finds that Claimant’s consent to ICC arbitration is either not 

required or has been granted, it is still unable to exercise jurisdiction under the Freedonia-

Sylvania BIT because the BIT grants this Tribunal no jurisdiction over Respondent’s 

counterclaim.42  However, the BIT fails to provide Respondent an avenue to ICC arbitration 

in that it exists to provide protection to investors, not to Contracting Parties. 

51. The BIT offers investors protections and rights, in accordance with its stated goal of 

establishing 

                                                
41 ICC Rules of Arbitration, Art. 6.1. 
42 Freedonia-Sylvania BIT, Arts.1-16. 
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“favourable conditions for improved economic co-operation between [the Contracting 
Parties], including investment by nationals of one Contracting Party in the territory of the 
other Contracting Party.”43 

52. The BIT does define the term “Investment Dispute” as  

“a dispute involving (a) the interpretation or application of an Investment agreement 
between a Contracting Party and an Investor of the other Contracting Party; (b) the 
interpretation or application of any Investment authorization granted by a Contracting 
Party’s Investment authority to such Investor; or (c) an alleged breach of any right 
conferred or created by this Agreement with respect to an Investor or an Investment of an 
Investor of a Contracting Party.”44 

53. It is true that Respondent’s actions with respect to its amendment to the Oil Pollution Act 

constitute an alleged breach of a right conferred by the BIT.  However, the purpose of the 

BIT is to protect investors with a view to encouraging investment.  It would be counter to the 

purpose of the BIT itself to include provisions that permit a Contracting Party to submit an 

Investor to an arbitration proceeding.  Rather, the appropriate avenue for Respondent to 

pursue its claims under the Oil Pollution Act and any breach-of-contract theory is the 

Sylvanian Courts. 

54. Therefore, because Claimant has not consented to the jurisdiction of the ICC Tribunal over 

Respondent’s counterclaim and because the BIT offers Respondent no avenue through which 

to bring its counterclaim to the ICC arbitral process, Claimant respectfully requests that this 

Tribunal decline to extend its jurisdiction to Respondent’s counterclaim. 

 

 

                                                
43 Freedonia-Sylvania BIT, Preamble. 
44 Freedonia-Sylvania BIT, Art. 11.1. 
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PART THREE: MERITS  

I.  THE ACTS OF NPCS ARE ATTRIBUTABLE TO RESPONDENT 

55. For Claimant to prevail, it must first be demonstrated that the acts in question are attributable 

to Respondent. Under customary international law (“CIL”) as reflected in the Vienna 

Convention on the Law of Treaties (“VCLOT”), to which Freedonia and Sylvania are parties, 

States are bound by their treaty obligations.45 The VCLOT obliges all states to act in good 

faith in honouring these obligations, under the rule of pacta sunt servanda.46 Failure to do so 

is a breach of obligation and carries responsibilities. The responsibilities of Sylvania will be 

detailed in Section II of this essay. 

56. The rules of attribution that outline the responsibility of states for internationally wrongful 

acts are principles, binding as CIL. They inscribed in the ILC’s Articles of State 

Responsibility (“ ILC Articles”) and have been consistently used by arbitration tribunals to 

determine state responsibility for “internationally wrongful acts,” for which a state bears 

international responsibility.47 

57. Attribution for such a wrongful act is accorded to a state when (1) an action or omission is 

“attributable to the State under international law;” and (2) “constitutes a breach of an 

international obligation of the state.”48 This section will focus on the first part and Section II 

will focus on the second element – unlawful expropriation, as a breach of an international 

obligation of the state. 

58. Claimant will demonstrate that the acts of NPCS’ are attributable to the Republic of Sylvania, 

under international law since NPCS (A) is an organ of Sylvania under Article 4 of the ILC 

Articles, (B) exercised elements of governmental authority under Article 5, (C) conducted 

operations controlled by Sylvania, and, that (D) even if Sylvania’s actions were wrongful by 

way of omission, such as failing to prevent NPCS’ from taking over control of the wells, 

Sylvania still bears state responsibility under Article 9 of the ILC Articles by way of the 

States express BIT contractual provision undertaking to safeguard all foreign investments.  

A. NPCS is an “organ” of Sylvania. 

                                                
45 VCLOT, Article 11 
46 VCLOT, Article 26 
47 ILC Articles, Article 1 
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59. The conduct of an organ of state is regarded as an act of that state49 and thus, if an organ of a 

state commits an internationally wrongful act, the act is attributable to the state.50 The 

classification of the acts as commercial as opposed to sovereign acts is irrelevant for the 

purposes of attribution.51 The “entry into or breach of a contract by a State organ is 

nonetheless an act of the State for the purposes of article 4.”52 

60. Here, the evidence clearly establishes that NPCS is an organ of Sylvania. NPCS was created 

by Sylvanian legislation and is fully owned by Sylvania.53 The Government of Sylvania has 

admitted that the desired effect of its creation was to “introduce several changes to the 

Sylvanian oil industry.54” 

B. NPCS exercised elements of governmental authority and is therefore an “entity” of 

Respondent, according to Article 5. 

61. According to Article 5 of the ILC Articles, the conduct of a body which is “not an organ of 

the state” according to Article 4, but which is nonetheless empowered by the law of that State 

to exercise elements of governmental authority, is an “entity” of that state and its acts shall 

therefore be considered an act of the state, under international law.55 

62. A state is responsible for the conduct of one of its entities, so long as the entity is empowered 

by law to act on behalf of the government through exercise of governmental authority.56 The 

term “entity” is a catch-all term which is meant to deal with bodies that are para-statal 

entities; they may not be “organs” in the strict sense of Article 4, but are specifically 

conferred with governmental authority.57  The commentary to this article lists public 

corporations and even private companies carrying out government tasks as examples.58 The 

evidence here clearly establishes that if NPCS is not considered an “organ,” it clearly 

qualifies as an “entity” of Sylvania. 

                                                
49 Rederi AB v. Comision de Contratos Et Al., 923 F.2d 380(1991) 
50 ILC Articles, Article 4 
51 Crawford, James, The International Law Commission’s Articles on State Responsibility (2002), Article 4 at para. 
6 
52 Id. (citing Swedish Engine Drivers Union Case, E.C.H.R., Series A, No. 20 (1976), at 4; Schmidt and 
Dahlström, E.C.H.R., Series A, No. 21 (1976), at p. 15).  
53  Uncontested Facts, para. 19 
54 Id. 
55 ILC Articles, Article 5 
56 ILC Articles, Article 5 
57 Crawford Article 5, Commentary 1 at 100. 
58 Id. Article 5, Commentary 1 and 2 at 100. 
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63. If not an “organ” of Sylvania, NPCS’ is clearly an “entity” of Sylvania that exercised 

“governmental authority.59” NPCS is a national oil company (“NOC”); it was created by 

Sylvanian legislation and is fully owned by the Sylvanian Government.60 The Government of 

Sylvania has admitted that the desired effect of its creation was to “introduce several changes 

to the Sylvanian oil industry.61” Furthermore, the primary activities undertaken by NPCS 

included performing remedial work on behalf of the government.62 On 29 November 2010, 

the same day the Emergency Law was passed, management and operating teams were sent by 

the Government and “took over the premises of the oil wells.63” The Emergency Law 

conferred NPCS with unlimited power: 

“NPCS is hereby authorized to assist the Sylvanian Government by securing control of 
the relevant oil wells . . . and taking any action necessary in furtherance thereof, until 
such time as Freedonia Petroleum S.A. has complied with the requirements of Section 1 
hereof.64” 

64. The facts are clear, “FPS and its personnel were not given a choice to surrender the oil wells” 

– they were forced to do so.65 It is clear and unequivocal that NPCS was conferred with 

governmental powers. 

C. NPCS was operating on instruction of the government of Sylvania, within the 

meaning of Article 8. 

65.  As described above, NPCS was clearly “acting on the instruction of” Sylvania.66 Even if its 

actions are treated as private, Article 8 of the ILC Articles allows the acts of private groups 

are attributable to the government if they are “acting on the instructions of, or under the 

direction or control of, [the] State.”67  

66. Thus, even if the tribunal finds that NPCS was not an “organ” or “entity” of the state, NPCS’ 

actions are still imputable to the Republic of Sylvania because the “management and 

operating teams” were clearly “sent by the government” and therefore, were “acting on the 

instruction of” the Sylvanian Government. In addition to other factors mentioned above, the 

                                                
59 ILC Articles, Article 5 
60  Uncontested Facts, para. 19 
61 Id. 
62 Executive Order No. 2010 – 1023 
63 Uncontested Facts, para. 23 
64 Executive Order No. 2010 – 1023, Section 2 
65 #32, 4 June Requests for Clarification 
66 ILC Articles, Article 7 
67 ILC Articles, Article 8 
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Board of Directors of NPCS is chosen by the government and therefore, NPCS was clearly 

under the direction and control of the Sylvanian Government.   

D.  Omissions by Respondent, including “failing to act” and preventing NPCS from 

taking over the wells, are still attributable to the state of Sylvania. 

67. Since the Corfu Channel case it is black letter law that a state is responsible for its failures to 

act.68 Thus, even if the tribunal finds that NPCS actions were not attributable to Sylvania, the 

Republic of Sylvania may still hold it responsible for its failure to act and prevent NPCS 

from taking over FPS’ facilities. 

68. Even if NPCS wasn’t acting on the instruction of Sylvania, the government’s failure to 

prevent “management and operating teams” from exercising authority over FPS’ operations 

stills constitute an act for which they were responsible. 

II.  RESPONDENT MATERIALLY BREACHED ITS TREATY OBLIGATIO NS BY 

ALLOWING A NON-PARTY TO THIS DISPUTE ACCESS TO CONFI DENTIAL 

INFORMATION. 

69. Respondent owed a duty to observe the confidentiality of certain information in concert with 

the other duties set forth explicitly in the BIT.  The reason for this is that exposing 

confidential information whose knowledge would be detrimental to the value of FPS, 

Claimant’s investment, is prohibited under various provisions of the BIT.  These provisions 

offer the following: 

Art. 2.3: The Contracting Parties shall ensure that the management, maintenance, 
enjoyment, transformation, cessation and liquidation of Investments effected in 
their Territory by Investors of the other Contracting Party, as well as the 
companies and firms in which these Investments have been made, shall in no way 
be subject to unjustified or discriminatory measures. 69 

Art. 10: Each Contracting Party shall constantly guarantee the observance of any 
obligation it has assumed with regard to Investments in its Territory by Investors 
of the other Contracting Party.70 

70. Respondent violated its obligations under Articles 2.3 and 10 of the BIT by permitting a 

confidential report to be accessed and published in “La Reforma.”71  Respondent’s intent or 

lack thereof is immaterial; under its own regulations, Respondent was obligated to make such 

                                                
68 Corfu Channel (U.K. v. Albania), Merits, 1949 I.C.J. 4 (9 Apr.) 
69 Freedonia-Sylvania BIT, Art. 2.3. 
70 Freedonia-Sylvania BIT, Art. 10. 
71 Uncontested facts, para. 9. 
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information available internally and, even then, on a “need to know” basis. 72  Respondent’s 

failure to guard and keep confidential this report is unjustified, providing Respondent no 

benefit. 

71. As a result of Respondent’s failure to guard and keep confidential the report prepared by its 

Ministry of Energy, Claimant suffered a precipitous drop in the share price of its investment 

FPS.73 

72. Due to Respondent’s failure to observe and comply with its obligations under the BIT, 

therefore, Claimant suffered material losses and respectfully requests redress from this 

Tribunal. 

III.  RESPONDENT’S ACTIONS CONSTITUTE AN EXPROPRIATION UN DER 

INTERNATIONAL LAW. 

73. International law has long recognized that an expropriation does not have to involve an 

usurpation of title rights.74 As the Permanent Court of International Justice held in the 

Norwegian Shipowner’s Claims case expropriation can merely involve a taking of ancillary 

rights, regardless of whether there is an intention to deny the owner of those rights.75 States 

are responsible for all takings, regardless of whether they are direct, indirect, and regulatory. 

74. As the held in the Diplomatic and Consular Staff case, the final element in deciding whether 

an act is attributable to a state is the “compatibility or incompatibility of the obligations [of a 

State] under treaties in force or under any other rules of international law that may be 

applicable.”76 In other words, for an unlawful international act to be attributed to a state, “a 

violation of a duty imposed by an international juridical standard” must also exist.77  

75. Claimant contends that by ratifying the BIT, Sylvania undertook to ensure that investments 

of foreign nationals be safeguarded within its territory. According to Article 2(2) of the BIT:  

“The Contracting Parties shall at all times ensure treatment in accordance with customary 
international law, including . . . full protection and security [emphasis added], of the 
Investments of Investors of the other Contracting Party.” 

 

                                                
72 #43, 6 August Requests for Clarification. 
73 #37, 4 June Requests for Clarification. 
74 Norwegian Shipowners’ Claims, Award, 13 October 1922. 
75 Id. 
76 U.S. Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 I.C.J. 3 (24 May); Crawford, Commentary 2 at 
81 
77 Crawford, Commentary 2 at81; Dickson Car Wheel Company case, R.I.A.A, vol. IV, p. 669 (1931), at 678 
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76. In accordance with its promises set forth in the BIT, in entering into the Medanos License 

Agreement with FPS, the Republic of Sylvania specifically undertook the obligation to “take 

all the necessary measures to ensure that FPS enjoys all rights conferred upon it.”78 

77. Pursuant to the obligations set forth in the BIT and the Medanos License Agreement, 

Respondent is liable for failing to prevent Claimants dispossession of its legal rights by way 

of license agreement with Sylvania and the BIT. 

78. The term “investment” under both the BIT and the Energy Charter Treaty (“ECT”), to which 

both Freedonia and Sylvania are parties, is broadly defined.79 The intent of both states was to 

cover as many investment activities as possible to ensure the protection of foreign investment 

in each other’s states.80 Under the Energy Charter Treaty, “‘Investment’ means every kind of 

asset, owned or controlled directly or indirectly by an Investor.81” This includes:  

“any right conferred by law or contract or by virtue of any licences and permits granted 
pursuant to law to undertake any Economic Activity in the Energy Sector.82” 

79. The definitions of “Investment” in both treaties clearly include the activities of FP and its 

wholly-owned subsidiary. Since both treaty obligations run concurrently, Sylvania is required 

to give effect to both. Respondent’s actions clearly amount to expropriation under both the 

BIT and the Energy Charter Treaty.  

80. The BIT clearly states that investments falling under the agreement “shall not be subject to 

any measure which might limit permanently or temporarily the Investor’s ownership, 

possession, control or enjoyment,83” and “shall not be directly or indirectly nationalized, 

expropriated, requisitioned or subjected to any measure having similar effect.”84  

81. In construing such broad language, both the ECT and the BIT sough to cover anything that 

may constitute an expropriation, direct or indirect, including regulatory takings. As the 

tribunal in Metalclad noted, “expropriation . . . includes not only open deliberate and 

acknowledged takings of property, such as outright seizure or formal or obligatory transfer of 

title in favour of the host state, but also covert or incidental interference with the use of 

property which has the effect of depriving the owner, in whole or in significant part, of the 

                                                
78 Uncontested Facts, para. 6 
79 #41, 4 June Requests for Clarification 
80 Freedonia-Sylvania BIT, Preamble 
81 Energy Charter Treaty, Article 1(6) 
82 Energy Charter Treaty, Article 1(6)(f) 
83 Freedonia-Sylvania BIT, Article 4(1) 
84 Freedonia-Sylvania BIT, Article 4(2) 
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use or reasonably-to-be-expected economic benefit of property even if not necessarily to the 

obvious benefit of the host state”85 

A. Respondent’s actions amount to expropriation. 

82. Anything "equivalent to a taking," direct or indirect would contravene Sylvania’s obligations 

under the BIT, lest it fit one of the narrowly tailored exceptions. 

83. Under the BIT and the prevailing international standard, expropriation may be permissible 

under very limited circumstances.86  

84. Therefore, Claimant will proceed by demonstrating that Respondent’s actions clearly failed 

to satisfy all the elements to constitute a legal taking and that its actions therefore amount to 

expropriation by showing that (i) the expropriation was not for public purpose (ii) was 

motivated by a discriminatory purpose, (iii) Claimant did not receive full and effective 

compensation, and (iv) that the taking was done in clear contravention of the law. 

1. The expropriation was not for public purpose. 

85. No prevailing standard exits for determining how broad or narrowly to construe a “public 

purpose.”87 Some tribunals have narrowly construed public purposes, almost to the state of 

necessity while others have broadly construed the concept drawing a parallel with any 

legitimate police powers.88 A third, more narrow construction of the police power exception 

as a justification for public purpose also prevails.89 

86. Mostafa has done extensive research into the question as to what is a justifiable “public 

purpose” under international law and has noted useful cases, which are wholly relevant to 

these circumstances.90 In the LETCO case, an arbitration tribunal denied that Liberia’s 

actions were for a public purpose when it alleged that it took over a concessionaire’s 

operations because it did not perform its obligations under a concession agreement.91  

87. In the BP Exploration case, an arbitration tribunal rejected Libya’s contention that its act was 

for a “public purpose” when it found that Libya expropriated British Petroleum’s oil interests 

                                                
85 Metalclad Corp. v. Mexico Award, 30 August 2000, 5 ICSID Reports 209, at para. 103. 
86 Freedonia-Sylvania BIT, Article 4(2) 
87 Mostafa, Ben, The Sole Effects Doctrine, Police Powers and Indirect Expropriation under International Law, 
Australian International Law Journal, 2008 [online]. 
88 Id; Saluka Investments BV (The Netherlands) v The Czech Republic, Permanent Court of Arbitration, Partial 
Award (17 March 2006) at [306] 
89 Mostafa,  [accessed online] 
90 Mostafa, [accessed online] 
91 Liberian Eastern Timber Corporation v Liberia, (1987) 26 ILM 647 at 665 
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as a retaliation to the British government’s failure to intervene in an aggression by Iran on 

three of its islands.92 The tribunal’s decision to strike down a ‘reprisal taking’ as a public 

purpose under international law is analogous to this situation. 

88. The overwhelming evidence suggests that Sylvania blames FPS for the explosion, which 

caused the oil spill despite the fact that the origin of the explosion was unknown and remains 

so today.93 Sylvania’s actions have clearly gone beyond asking FPS to find a solution. 

Amendments to the Oil Pollution Act (“OPA”) in complete disregard to the previous 

commitments to FPS on safety standards, as well as the expansion of liability is clearly aimed 

at interfering with FPS’ investment and goes beyond any public purpose justification.  

2. Claimant did not receive full and effective compensation. 

89. Under customary international law, in order to constitute a legal taking, full and effective 

compensation must be paid to the adversely affected party.94  

90. Though there is disagreement surrounding what constitutes “full and effective” compensation, 

this question is not at issue since Claimant has not received any compensation whatsoever. 

3. The expropriation was for a discriminatory purpose. 

91. Article 2(3) of the BIT is clear, both Contracting Parties shall ensure that: 

“the management, maintenance, enjoyment . . . of investments effected in their Territory by 
Investors of the other Contracting Party, as well as the companies and firms in which these 
investments have been made, shall in no way be subject to unjustified or discriminatory 
measures.” 

92. The principle is one of customary international law supported by both opinio juris and 

evidenced by state practice.95 

93. In CME v. Czech Republic, a tribunal was faced with a similar issue as here: whether an 

alteration of an existing law which adversely affected a foreign license holder in favour of a 

national company was being discriminated against.96 

94. Clean Sylvania Environment’s (“CSE”) unfounded accusations of fault on behalf of FPS are 

a clear indication of the public pressure being put on the Sylvanian government.97 

Representing a consortium of nationally held local businesses, it is a clear indication that the 

                                                
92 BP Exploration Company (Libyan) Ltd v Government of the Libyan Arab Republic, (1974) 53 ILR 297 at 329 
93 Uncontested facts, para. 7 
94 Dugan et al., Investor-State Arbitration (2008) at 566, 568.  
95 UN GA Res. 1803 (XVII) on the Permanent Sovereignty Over Natural Resources of 14 December 1962; UN 
Charter of Economic Rights and Duties of States GA Res. 3281 (XXIX) of 12 December 1974 
96 CME Czech Republic BV v Czech Republic, Final Award and Separate Opinion, IIC 62 (2003)   
97 Uncontested facts, para. 22 
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government is not acting for a public purpose, but rather, in response to a public backlash to 

foreign direct investment within Sylvania. 

4. The taking was done in clear contravention of the law 

95. Rather than receive compensation, FPS has instead been divested of its protections under 

both the BIT and the Medanos License Agreement, by an avalanche of administrative fines 

and legislation devised to have just the opposite effect. 

96. For Claimant to prove that the contractual rights were subject to expropriation, it must 

demonstrate that Respondent’s actions nullified rights granted under the BIT.98  Claimant 

will therefore proceed by demonstrating that the Respondent breached its obligations, by 

denying rights granted under the BIT, including (A) standards of fair and equitable treatment 

(“FET”), (B) Claimant’s legitimate expectations, and (C) international law, including 

applicable treaties. 

B. Respondent denied Claimant Fair and Equitable Treatment. 

97. “Fair and equitable treatment” is the traditional standard afforded to foreign direct investors 

and refers to standards “for denial of justice, expropriation and other acts subject to an 

absolute, minimum standard of treatment.”99The BIT however expanded these minimums by 

broadly defining expropriation.100 

98. Since international law operates on the premise that a special rule (lex specialis) prevails over 

a general rule (lex generalis), the BITs broader standard trumps customary international 

law.101 

99. Respondent denied fair and equitable treatment to Claimant by (i)  

- amending the Oil Protection Act;  

- targeting FPS with the “Emergency Law,”  

- enacting the Hydrocarbon Law, and  

- allowing NPCS to take over its operations;  

- (ii) Failing to act in good-faith, including towards the conclusion of an amicable 

settlement. Claimant offers the following submissions on each point.  

                                                
98 Consurtium RFCC c. Morocco, ICSID Case No. ARB/00/6 (2003) 
99 ADF Group Incorporated v. United States, ICSID Case No ARB(AF)/00/1  
100 Freedonia-Sylvania BIT, Article 4 
101 Crawford, Article 55 at 306 
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100. The obligation to provide fair and equitable treatment to Claimant came directly from the 

responsibility to uphold obligations contained in the BIT under the principle of pacta sunt 

servanda. Article 2(2) of the BIT states that:  

“The Contract in Parties shall at all times ensure treatment in accordance with customary 
international law, including fair and equitable treatment and full protection and security, 
of the Investments of Investors of the other Contracting Party.” 

101. In the Methanex case, the tribunal held that “as a matter of general international law, a 

non-discriminatory regulation for a public purpose . . . is not deemed expropriatory . . . unless 

specific commitments have been given by the regulating government to the then putative 

foreign investors contemplating investment that the government would refrain from such 

regulation.”102 

102. Respondent agreed that: 

“Any modifications of the terms and conditions of this Agreement may only [emphasis 
added] be made by mutual written consent of the parties.”103 Clause 22 clearly stated that 
the license agreement “shall have the force of law.”104 

103. The effect of both of these provisions was to stabilize the mutually agreed terms of the 

agreement and was a renouncement of Sylvania’s sovereign right to enact regulatory 

legislation that would contravene it, save where Claimant was consulted and consented. 

1. The complete overhaul of the Sylvanian petroleum sector’s legal regime without 

FPS’ input was a clear violation of Fair and Equal treatment. 

104. By amending the Oil Protection Act, Respondent completely altered the terms and 

conditions of the original Medanos License Agreement.  

105. The old Section 703, enacted at the time Claimant entered into the agreement said that a 

responsible party was liable for (1) removal costs, and (2) resulting damage.105 The new 

Section 703 added “adjoining shorelines” to the geographical areas for which Claimant 

would be responsible. It also added the words “wholly liable” and “to the Republic of 

Sylvania and any political subdivision and any third party in respect of all resulting costs, 

including containment and cleanup costs and any resulting damage from such incident.” The 

scope of this provision seems to suggest that Respondent has expanded liability so far as to 
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make Claimant liable for the injuries of cleanup personnel during operations, regardless of its 

involvement in such operations. 

106. Section 704 further expands the scope by listing removal costs.106 It uses “inclusive” 

rather than “exclusive” language suggesting that its scope is infinite and not exhaustive.107 

Under Section 705, damages are expanded to include liability for everything from destruction 

of property; loss of subsistence; loss of earning capacity; even loss of any oil (“national 

resources”).108 

107. Under Section 1014, new safety obligations for oil producers are inserted having the 

effect of adding additional costs to Claimants operations.109 

108. Finally, under the new Section 2160 which replaced the old Section 2035, the SD 75 

million cap on liability for offshore facilities is completely removed and the new provisions, 

including unlimited liability are applied retroactively to 1 June 2009 – eight days before the 

explosion of unknown origin occurred in the Medanos Field.110  

109. These changes in themselves are clearly an attempt to target FPS’ operations. They are 

clearly unfair and inequitable because Claimant was not given any say in the matters and 

there was no mutual assent to their new terms. 

110. Rather than stop with simply amending the OPA, Respondent continued to completely 

dismantle the legal regime for petroleum producers. Through Executive Order No. 2010-

1023 (“Emergency Law”) the Sylvanian Government authorized the creation of NPCS and 

conveyed it with control over a substantial portion of FPS’ operations: 

“NPCS is hereby authorized to assist the Sylvanian Government by securing control of 
the relevant oil wells and coordinating the ongoing oil spill response, removal, 
assessment, and other cleanup efforts at the Medanos Field, and taking any action 
necessary in furtherance thereof, until such time as Freedonia Petroleum S.A. has 
complied with the requirements of Section 1 hereof.” 

111. In addition, the government enacted the Hydrocarbon Law, creating NPCS and “changing 

the oil industry.” This unilateral act without consultation with Claimant was clearly 

inequitable and was a breach of Respondents contractual obligation to FPS and its 

international obligations to Freedonia. Though nothing prevented Sylvania from creating a 
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NOC, Sylvania still had a duty to inform FPS of its intentions before unilaterally changing 

the law. 

112.  Respondent failed to give FPS “full protection and security” as guaranteed under Article 

2(2) of the BIT. In allowing NPCS to take over the operations of FPS, Respondent clearly 

disregarded its obligations in an unfair and wholly inequitable manner. The overtly broad 

regulatory legislation was a clear violation of fair and equitable treatment. 

2. By failing to act in good faith, Respondent denied Claimant of fair and equitable 

treatment 

113. The unilateral alteration of the terms of the agreement without Claimant’s consent was 

only one way in which Respondent breached its obligations to provide fair and equitable 

treatment. By failing to negotiate in good faith, by making “unreasonable demands” which 

made “any settlement impossible,” Sylvania breached a duty of good faith to negotiate with 

the Republic of Sylvania.  

114. TECMED v. Mexico noted that fair and equitable treatment, in conjunction with the 

principle of good faith in international law “requires the Contracting Parties to provide 

international investments treatment that does not affect the basic expectations that were taken 

into account by the foreign investor to make the investment.”111  Fair and equitable treatment 

is therefore intrinsically linked to the Claimant’s legitimate expectations as is elaborated 

upon below.112   

C. Respondent denied Claimant its legitimate expectations 

115. An investor’s decision to invest is based upon their legitimate expectations. The host 

states legal system provides most of these expectations by mandating tax rates, specifying 

areas of limited liability, regulating sectors of commerce and industry and determining the 

scope of contractual obligations.113 Since tribunals reasonably expect that investors rely on 

their legitimate expectations as a basis for investing, tribunals have consistently assessed 

these expectations in an attempt to determine whether they were reasonable in light of the 

circumstances. 
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116. As one commentator has summarized, “[i]f the legislative changes are too abrupt, 

retroactive or annihilate investments which were made in legitimate reliance on the existing 

legal order, then the owner’s property rights will be infringed.”114 Therefore, expectations at 

the time of investment must be taken into account. 

117. Under Article 2(2) of the BIT, Claimant was promised “full protection and security,” as 

well as FET, in accordance with CIL. The expectations of investors are therefore intrinsically 

tied to this promise as well as to domestic law.115 The extent of an investment therefore goes 

beyond tangible property and encompasses “goodwill and return expectations.”116  

118.  Claimant therefore contends that both the (1) taking over control of the damaged oil 

wells, as well as (2) the removal of the limited liability and amendments of other provisions 

in the Oil Pollution Act, violated Claimant’s legitimate expectations because they robbed it 

of the guaranteed enjoyment of both.117  

119. In TECMED, the court provided a list of some legitimate expectations, including: 

“The foreign investor expects the host State to act in a consistent manner, free from 

ambiguity and totally transparently in its relation with the foreign investor, so that it may 

know beforehand any and all rules and regulations that will govern its investments, as well as 

the goals of the relevant policies a d administrative practices or directives, to be able to plan 

its investment and comply with such regulations.”118 

120. Sylvania’s takeover of the oil wells was a violation of FPS’ legitimate expectations. It 

was reasonable for FPS to assume it was bound by law in place at both the time it invested in 

Sylvania and at the time of the accident. It also had a right to expect that Sylvania would be 

transparent in its legal overhaul process and consult with it since Sylvania had contractually 

agreed to do so. Finally, since the effect of the legislations was applied retroactively, it gave 

FPS no time to prepare for its implementation. 

121. Both the takeover of the wells and the complete overhaul of the legal system, including 

the revocation on the cap for damages and the extension on liability to almost infinite 

proportions was a clear and unequivocal violation of Claimant’s legitimate expectations. The 

effect of these actions equate to a deprivation of FPS ability to substantially benefit from its 
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investment.119 As in the Metalclad case, here, the government’s regulations have had the 

effect of wholly divesting Claimant of both its use and its “reasonably-to-be-expected” 

economic benefit of property.120  

D. Respondent violated international law, including applicable treaties. 

122. Under the VCLOT, an “overriding assumption” of what a treaty was “supposed to” 

contain cannot be invoked as a basis for not being bound by the treaty provisions.121 Unless 

one of the other provisions in the BIT provides for such a right, it is not a valid reason to 

terminate a treaty obligation.  It is for this reason that we maintain that Sylvania is still bound 

by its treaty obligations. 

123. In addition to the BIT, the Energy Charter Treaty expressly states that Contracting Parties 

shall “encourage and create stable, equitable, favourable and transparent conditions for 

Investors of other Contracting Parties to make Investments” in each other’s territory and that 

“[s]uch conditions shall include a commitment to accord at all times to Investments of 

Investors of other Contracting Parties fair and equitable treatment.”122 Furthermore, the ECT 

states that “[s]uch Investments shall also enjoy the most constant protection and security and 

no Contracting Party shall in any way impair by unreasonable or discriminatory measures 

their management, maintenance, use, enjoyment or disposal.” 123   

124. This language is consistent with the BIT in setting forth a standard above and beyond the 

minimum required by international law.   

IV.  RESPONDENT IS NOT ENTITLED TO RELY ON ITS DOMESTIC LAW AND 

INTERNATIONAL LEGAL NOTIONS OF NATIONAL SECURITY AN D PUBLIC 

INTEREST AS DEFENSES. 

125. International Covenants have long been recognized as the pre-eminent source of 

international law, above normal doctrines of customary international law that do not have the 

special status of erga omnes or jus cogens. 

126. Since treaty obligations trump those applications under customary international law these 

doctrines do not provide a defence for Respondent. 
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A. Respondent is not entitled to rely on its domestic law as a defence. 

127. Article 27 of VCLOT provides that a state may not invoke its internal laws as a 

justification for breaching a treaty.124 

128. Sylvania is fully aware of a modern trend of creeping expropriation, whereby domestic 

government can derive more money from a foreign enterprise through regulatory changes, 

instead of outright direct expropriation.125 

B. International legal notions of national security and public interest do not provide 

defence. 

129. As previously noted, since international law operates on the premise that a special rule 

(lex specialis) prevails over a general rule (lex generalis); the BITs broader standard trumps 

customary international law.126 

130. In any event, no such principle in international law would allow notions of national 

security and public interest to prevail under these limited circumstances. 

131. Finally, Article 9(2) of the BIT is not applicable since its language clearly indicates that 

the provision is meant to apply to acts of war. Since here, the circumstances are not such, 

Respondent may not rely on this article to escape its international legal obligations. 

 

                                                
124 VCLOT, Article 27 
125 Patrick J. Donovan, Creeping Expropriation and MIGA:  The Need for Tighter Regulation in the Political Risk 
Insurance Market,  7 Gonz. J. Int’l L. (2003-04) 
126 Crawford, Article 55 at 306 



30 

CONCLUSION 

 

132. Claimant respectfully asks that this Tribunal find that it has jurisdiction to resolve this 

matter and that its jurisdiction does not extend to Respondent’s counterclaim. Claimant 

further requests that the Tribunal find that Respondent has breached its treaty obligations 

under the BIT and violated international law and its own domestic law. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 30, 2010 by 

 

------/s/------ 

TEAM TARAZI, 

On behalf of Claimant, 

Government of the Republic of Freedonia 
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