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PLEADINGS 

PART ONE - PROCEDURAL ISSUES 

 

(A) THE TRIBUNAL HAS JURISDICTION TO RULE ON CLAIMANT’S 

SUBMISSIONS 

 

1. Respondent contests the Jurisdiction of this Tribunal alleging that Claimant is a state-owned 

entity and that its claim with the Ministry of Energy triggered the "fork-in-the-road" provision of 

the BIT, both elements preventing Claimant from pursuing arbitration. 

2. However, Claimant will demonstrate that the Tribunal has jurisdiction to decide the present 

dispute since Claimant is an investor pursuant to the definition set forth in the Freedonia-

Sylvania BIT (I). In addition, the tribunal was duly constituted pursuant to the rules chosen by 

the parties in their arbitration agreement (II). 

I. Claimant is an investor pursuant to the definition set forth in the Freedonia-Sylvania BIT 

3. In its art.1(3)(b), the BIT defines investor as: 

“any legal person established in the territory of one of the Contracting Party in 

accordance with the respective national legislation […] provided in all cases that the 

above defined natural and legal persons do not pursue sovereign activities and are not 

funded by the other contracting person”. 

4. Claimant is an international energy company, active in various regions of the world in the 

exploration and production of crude oil, having 60% of its capital owned by the Government of 

Freedonia and 40% by a consortium of privately-held and publicly-traded Freedonian enterprises 

with expertise in oil exploration and production.
1
 

5. Although part of its capital is owned by a state, the Government of Freedonia only pursues its 

interests in Claimant as would any shareholder under Freedonian company laws,
2
 which is to say 

that Claimant is not a state entity or organ especially created to pursue sovereign activities: 

Freedonia‟s interests in the company are merely of a commercial nature. 

                                                 

 
1
 Uncontested Facts, para.1. 

2
 Clarification 34 
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6. In corporate law, there is a distinction between ownership and control that is beneficial to the 

company management and to its shareholders: the idea is to use highly skilled professionals and 

specialists in the company‟s core business to increase the value of enterprise, increasing the 

profits of all the shareholders and investors.
3
 Hence, even thought Freedonia holds 60% of 

Claimant‟s shares, that does not mean it controls Claimant as to make it a state-controlled entity. 

7. Moreover, Claimant‟s shares are also owned by several different private entities, each of which 

with its own interests in the activities of the company, contributing to the funding and the 

performance of its core business. Some of these private entities are publicly traded enterprises 

that have a large number of widely dispersed shareholders that act together in the interest of the 

company, to create market value and increase the margin of profit of the company investments.
4
  

8. Since it is a legal person established in the territory of Freedonia,
5
 one of the contracting parties, 

it does not pursue sovereign activities and it is not funded by the contracting party, Claimant fits 

the definition of investor provided in BIT art.11(1).   

9. At this point, it is important to highlight that companies with states as shareholders are 

increasingly important participants in international investment flows and international trade, 

since national oil companies are growing in regional and international importance. 

10. Finally, tribunals have been consistently recognizing the possibility of companies with state as 

shareholders, even when such participation in their capital implied in their  serve as claimant in 

investment arbitration.
6
 

11. As a consequence, Claimant submits that the Tribunal has jurisdiction to decide the present 

dispute since Claimant is an investor pursuant to the definition set forth in the Freedonia-

Sylvania BIT. 

II. Freedonia Petroleum is an investor pursuant to the definition set forth in the Freedonia-

Sylvania BIT 

                                                 

 
3
 Nader et al. 

4
 Bearle&Means, p.90 

5
 Clarification 61 

6
 Maffezini; Obchodni Banka v. Slovakia; East Kalimantan; Tanzania Electric. 
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12. Although Respondent claims that FPS‟ resort to the Sylvanian Ministry of Energy (“SME”) has 

triggered the “fork-in-the-road” provision enshrined in Art. 11(3) of the Freedonia-Sylvania BIT, 

preventing Claimant from pursuing arbitration, Claimant submits that it is not precluded to resort 

to arbitration. 

13. A “fork-in-the-road” provision determines that before a claim is actually brought up, the investor 

may elect the most adequate venue among several options.
7
 The purpose of such provision is to 

avoid a situation where the same investment is brought by the same claimant against the same 

respondent for the resolution before different arbitral tribunals and/or state courts.
8
 

14. However, to see any utilization of domestic courts or administrative tribunals as a choice under 

the “fork-in-the-road” provision would put the investor in an intolerable position.
9
 

15. Only if the claims pursued before the domestic courts and administrative tribunals are identical 

to those subsequently raised before the international tribunal is it possible to conclude that the 

“fork-in-the-road” has been taken with the consequence of excluding the tribunal‟s jurisdiction.
10

 

16. This understanding has led to application of the traditional requirements underlining the 

principles of res judicata or lis alibi pendens, i.e. identity of the parties and cause of action, when 

assessing whether “fork-in-the-road” clauses have been triggered or not.
11

 

17. Hence, if the claimant before the international tribunal bases its claims on a treaty‟s substantive 

provisions, the identity of the dispute will only exist if the same claimant has relied on the same 

treaty before the domestic court,
12

 which is to say that contractual claims arising out of a contract 

do not have the same cause of action as treaty claims.
13

 As Professor Schreuer states, “[t]his 

principle is now well established and has been confirmed in a considerable number of 

                                                 

 
7
 Baptista, p.140 

8
 Lauder 

9
 Schreuer, p.249 

10
 Schreuer, p.245 

11
 Kaufmann-Kohler 2, p.265; Kinsella&Rubins p.275-276; Schreuer, p.248; Hof&Hoffman, p.998; Crivellaro, p.98 

12
 Schreuer, p.247 

13
 Steven. 
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decisions”.
14

 

18. In this sense, firstly, Claimant shall demonstrate that the administrative proceedings commenced 

by FPS do not amount to recourse to local courts (a.). Moreover, Claimant submits that it has not 

triggered the “fork-in-the-road” provision contained in BIT art. 11(3) since the present arbitral 

proceedings and the domestic court proceedings pursued by FPS do not share the same parties 

(b.) nor the same cause of action (c.).  

a. The administrative proceedings commenced by FPS do not amount to recourse to 

local courts 

 

19. Considering that investors are often required under local law to defensively invoke local 

remedies of various kinds in order to avoid waiver or otherwise comply with domestic 

legislation,
15

 it has been accepted that legal action for limited purposes, notably defensive steps 

to contest administrative action, cannot be tantamount to submitting “the dispute” to the courts or 

administrative tribunals of the host State.
16

 

20. It cannot be every administrative appeal from a decision of a State agency, even if brought by the 

investor himself, rather than the local investment company, which provokes the operation of the 

clause. “Many such proceedings could be seen as an inevitable by-product of doing business in 

the relevant country”.
17

 

21. Investors are often involved in legal disputes which are of a commercial or private law nature 

and may need to appear before a domestic court or an administrative tribunal. While these 

disputes may relate somehow to the investment, they are not identical to the investment dispute 

and this recourse to administrative bodies does not necessarily reflect a choice which would 

preclude international arbitration.
18

 

22. The “fork-in-the-road” provision in the case at hands is contained in Art. 11(3) of the Freedonia-

Sylvania BIT, which establishes that the parties consent to arbitration before the ICC provided 

                                                 

 
14

 Schreuer 2, p.79; Vivendi, paras.40,42,53-55,81; CMS, paras.77-82; Azurix, paras.37-41,86-92; Occidental, 

paras.37(a),38-63; MCI; Toto, paras.203-217. 
15

 Kinsella&Rubins, p.275-276 
16

 Schreuer, p.249 
17

 McLachlan et al, p.106 
18

 Yannaca-Small, p.1027 
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that the investor has not submitted the resolution of the dispute in accordance with any 

previously agreed dispute settlement procedures nor to local courts. 

23. In the present case, FPS commenced administrative proceedings before the SME to resist the 

request for payment related to alleged liquidated damages for the breach of obligations under the 

Medanos License Agreement (“MLA”) and the Oil Pollution Act (“OPA”),
19

 merely acting in 

compliance with internal Sylvanian administrative law procedures.
20

 

24. Not only the “fork-in-the-road” provision of the BIT does not include administrative proceedings 

among the dispute settlement options granted to Respondent, it is unreasonable to conclude that 

the administrative proceedings commenced by FPS amounted to recourse to local courts, 

especially since the subject-matter of such proceedings is not in dispute before this Tribunal. 

b. The present proceedings do not share the same parties of the proceedings in course 

before Sylvanian courts 

 

25. As explained above, the traditional requirements underlining the principles of res judicata or lis 

alibi pendens have been consistently applied to assess whether “fork-in-the-road” provisions 

have been triggered. Among such requirements is the identity of parties. 

26. In CMS v. Argentina, the Tribunal rejected Argentina‟s contention that the “fork-in-the-road” 

provision had been triggered, pointing out that any local remedies pursued were taken by the 

local company TGN rather than by the foreign investor.
21

 

27. In the present case, it is undisputed that the claims in the Sylvanian courts, seeking declaratory 

relief to the effect that the terms of the MLA take precedence over the amendments of the OPA, 

were pursued by FPS, the local company, and not by Claimant, who is pursuing these arbitral 

proceedings. 

28. However, even if this Tribunal considers that the parties are the same, the application of res 

judicata principles also requires that both claims share the same cause of action, what cannot be 

verified in the present case. 
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c. The claims pursued in the different fora do not share the same cause of action 

 

29. Even when two claims presented to two different judicial fora address the same measure 

attributable to the host state in relation to the same investment, they may easily be 

conceptualized as different investment disputes under a “fork-in-the-road” provision.
22

 

30. Considering the cause of action, decisions of several tribunals have held that “as contractual 

claims are different form treaty claims, even if there had been or there currently was a recourse 

to the local courts for breach of contract, this would not have prevented submission of the treaty 

claims to arbitration”.
23

 

31. Therefore, it is generally accepted that if the claims in the host State courts or other arbitral 

tribunal are contractual and not treaty-based, the existence of a “fork-in-the-road” clause will 

have no effect upon the subsequent invocation of a treaty claim before an investment tribunal.
24

 

Hence, if no treaty claim was brought before the local courts or in a previously agreed procedure, 

the treaty arbitration option remains available.
25

 

32. Following this reasoning, the Tribunal in Occdental v. Ecuador decided that “[t]o the extent that 

the nature of the arbitration is principally, albeit not exclusively, treaty-based the jurisdiction of 

the arbitral tribunal is correctly invoked”, what is also supported by the decision in Lauder v. The 

Czech Republic, in which the “fork-in-the-road” provision had the same wording of art. 11(3) of 

the Freedonia-Sylvania BIT. The Tribunal stated that “[t]he Respondent has not alleged - let 

alone shown - that any of these courts would decide the dispute on the basis of the Treaty”
26

 and 

dismissed the argument. 

33. In the case at hands, while the Sylvanian court proceedings commenced by FPS claimed that the 

terms of the MLA took precedence over the amendments to the OPA, which constitutes a 

contract claim, the present arbitral proceedings are solely based on the rights conferred to 

Claimant by the BIT, constituting, therefore, treaty claims. 
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34. Hence, although FPS has pursued its rights pursuant to the agreement concluded between 

Sylvania and FPS, Claimant is not precluded from invoking its rights pursuant to the treaty 

applicable to the dispute before this Arbitral Tribunal. 

35. As a conclusion, Claimant has not triggered the “fork-in-the-road” provision contained in BIT 

art. 11(3) since the administrative proceedings commenced by FPS do not amount to resort to 

local courts and since the present arbitral proceedings and the domestic court proceedings 

pursued by FPS do not share the same parties nor the same cause of action. 

 

(B) RESPONDENT’S COUNTERCLAIM IS NOT ADMISSIBLE 

 

36. Respondent submits, by way of counterclaim, that it is entitled to request the Tribunal to find that 

the actions of Claimant and FPS allegedly caused devastating harm to Respondent.
27

 However, 

Claimant respectfully submits that this Arbitral Tribunal does not have the jurisdiction to hear 

Respondent‟s counterclaim, since any claims against it and FPS for liability arising out of the 

facts of this case must be pursued in accordance with the contractual agreements in place.
28

 

37. In the absence of any specific language in BITs providing for a possibility of counterclaims 

against foreign investors, allowing such counterclaims may seem problematic.
29

 Not all 

investors‟ obligations fall under the subject matter jurisdiction of investor-state tribunals.
30

 

38. In this sense, the Tribunal in AMTO v. Ukraine stated that the jurisdiction of an arbitral tribunal 

over a state party counterclaim under an investment treaty depends upon the terms of the dispute 

resolution provisions of the treaty, the nature of the counterclaim, and the relationship of the 

counterclaims with the claims in the arbitration.
31

 

39. In light of the above, Claimant shall demonstrate that the counterclaims are based on 

Respondent‟s municipal law and the contract which cannot be addressed by this Tribunal (I.). 

Moreover, Claimant submits that there is no connection between the claims and counterclaims 
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(II.). Finally, since the counterclaim is also raised against FPS, which is not a party to the 

proceedings, the Tribunal should dismiss Respondent‟s counterclaim. 

I. The counterclaims are based on Respondent’s municipal law which cannot be 

addressed by this Tribunal 

40. In answering the question of whether the counterclaims were admissible or not, the Tribunal in 

Amco made a distinction  

“between rights and obligations that are applicable to legal or natural persons who are 

within the reach of a host State‟s jurisdiction, as a matter of general law; and rights and 

obligations that are applicable to an investor as a consequence of an investment 

agreement entered into with that host state”.
32

  

41. Although it considered that legal disputes relating to the latter would be within its jurisdiction, it 

stated that legal disputes concerning the former would fall to be decided by the appropriate 

procedures in the relevant jurisdiction.
33

 

42. Following the same reasoning, the Tribunal in Paushok decided that if it extended its jurisdiction 

to the counterclaims raised by Mongolia, “it would be acquiescing to a possible exorbitant 

extension of Mongolia‟s legislative jurisdiction without any legal basis under international law to 

do so, since the generally accepted principle is the non-extraterritorial enforceability of national 

public laws”.
34

 This decision confirms the view that tribunals will not recognize jurisdiction over 

counterclaims arising out of the public law of the host state.
35

 

43. The Tribunal in Paushok further stated that the issues before it fell within the scope of the 

exclusive jurisdiction of the host state‟s courts, being matters governed by national public law 

that could not be considered as constituting an indivisible part of claimant‟s claims, which were 

based on the BIT and international law.
36

 

44. The same way, the Tribunal in Saluka stated that the legal basis on which the respondent has 

itself relied for part of its counterclaim was to be found in the application of Czech law and that, 
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consequently, the disputes underlying part of the counterclaim in principle fell to be decided 

through the appropriate procedures of Czech law and not through the particular investment 

protection procedures of the treaty.
37

 

45. In the present case, Respondent‟s counterclaim requesting this Arbitral Tribunal to find that the 

actions of Claimant and FPS caused it devastating harm are based on the contract, governed by 

Sylvanian law, and especially on the OPA, which governs liability for damages resulting from oil 

pollution. 

46. Therefore, as in Amco, Saluka and Paushok, Respondent is relying on its own national public law 

to submit counterclaims to this Arbitral Tribunal, which fall within the exclusive jurisdiction of 

Sylvanian courts, not only because otherwise it would be an exorbitant extension of Sylvania‟s 

legislative jurisdiction without any legal basis under international law, but also because the MLA 

itself contained a standard forum selection clause specifying the jurisdiction of the Sylvanian 

courts for disputes arising under the MLA.
38

 

II. There is no connection between the claims and counterclaims as to make them indivisible 

47. In Saluka, the Tribunal, analyzing the provisions such as art.19.3 of the UNCITRAL Rules, 

arts.25(1) and 46 of the ICSID Convention and the Iran-US Claims art.II(1), decided it was 

“satisfied that those provisions, as interpreted and applied by the decisions which have been 

referred to, reflect a general legal principle as to the nature of the close connexion which a 

counterclaim must have with the primary claim if a tribunal with jurisdiction over the primary 

claim is to have jurisdiction also over the counterclaim”.
39

 

48. The Saluka Tribunal cited the decision in Klöckner, which emphasized the need for the subject-

matter of the counterclaim to be intimately connected with the subject matter of the primary 

claim, and a number of Iran-US Claims Tribunals decisions to similar effect.
40

  

49. This same reasoning was followed in the Paushok decision, which reaffirmed the understanding 
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of tribunals in Klöckner and Saluka to the effect that a counterclaim should constitute an 

indivisible part of the claimant‟s claims or create a reasonable nexus with the claims.
41

 

50. In the case at hands, there is no connection as to make the counterclaim an indivisible part of 

Claimant‟s claims: while Claimant is pursuing its rights in accordance to the applicable BIT, 

regarding Claimant‟s legitimate expectations, the expropriation of the oil wells and unfair and 

inequitable treatment, Respondent claims damages for the alleged harm caused to it by FPS and 

Claimant related to the oil spill, in accordance to Sylvanian law and the MLA.  

51. Claims and counterclaims in this case concern disputes with two different objects, with different 

legal basis and also concern different parties, one of which is not even a party to these 

proceedings, as will be demonstrated below. Therefore, this Tribunal should dismiss 

Respondent‟s counterclaim, since it is not connected to the claims brought by Claimant. 

III. The counterclaims are directed to FPS which is not a party to the proceedings 

52. Through its counterclaim, Respondent seeks damages arising out of the alleged harm caused by 

Claimant and FPS. Indeed, the actions to which Respondent attributes the harm caused to it were 

taken solely by FPS, the party to the MLA and the company responsible for the exploration of 

the oil wells in the Gulf of Libertad.
42

 

53. However, it must be noted that FPS is not even a party to these proceedings and to decide on its 

liability would be a clear violation of due process. Claims against FPS regarding its exploration 

of the wells must be pursued in the adequate forum: that elected by the MLA, i.e. Sylvanian 

courts. 

54. As a consequence, this Arbitral Tribunal should follow the decision in Paushok, recognizing that 

all of the counterclaims concern “a company which is not a party to the proceedings”
 43

  and that 

Respondent has presented no evidence linking the claimants with any of the alleged breaches, 

leading to the dismissal of its counterclaim. 
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PART TWO – CONFIDENTIALITY ISSUES 

(A) RESPONDENT BREACHED ITS CONFIDENTIALITY OBLIGATIONS 

 

55. It is common ground that, contrariwise to the practice in international commercial arbitration, 

some degree of transparency is not only permitted but required in arbitrations in which a state or 

state entity is part of the proceedings. However, public discussion on the matters concerning such 

cases must be “is restricted to what is necessary”.
44

 

56.  Indeed, extensive discussions of the case in public has a negative impact on the proceeding itself 

especially through the aggravation of the conflict between the parties.
45

 Additionally, 

confidentiality may be necessary to protect sensitive business information and trade secrets from 

disclosure.
46

 

I. Respondent is liable for the breach of confidentiality following the release of the 

confidential report to the newspaper “La Reforma” 

57. While the proponents of increased transparency have very strong arguments, transparency comes 

at a cost. At the case at bar, what was at stake was Claimant‟s reputation and image.
47

 

58. After widespread broadcasting on the accident occurrence in the Medanos Field on 9 July 2009, 

a nationally-televised press conference was held, in which scientific advisors to the Sylvanian 

Government argued there were “several indications that the disaster in the Gulf could worsen”.
48

 

As a result of the press conference followed a public outcry for the State to step in. 

59. Needless to say the public pressures already existing for governmental intervention on the matter 

grew to a generalized atmosphere of unrest, leading the government to amend the OPA, 

subjecting parties to oil extraction projects to much more severe provisions and sanctions. The 

discussions as to the legitimacy of the said amendments will be further presented on a different 

part of this memorandum. 
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60. Three weeks later, on 29 September 2009, a leading Sylvanian newspaper (“La Reforma”) 

posted excerpts from a confidential report made by the Sylvanian Government on 24 July 2009. 

Amongst other insinuations, La Reforma
49

 noted that “[t]he new release points could have been 

avoided had the company been better prepared and acted faster when the disaster first 

occurred.” 

61. Some remarks must be made as this point. Firstly, the confidential report was prepared by a 

panel of experts constituted by the Ministry of Energy. FPS and its personnel provided testimony 

in closed sessions. The report was classified as confidential under Sylvanian Government 

regulations, to be made available internally only on a “need to know” basis
50

. It is hence clear 

that the Sylvanian Government considered the report and its contents as of confidential nature. 

62. Secondly, that even though it is still unclear who was responsible for the leaked information,
51

 

the Sylvanian Government, as the party in possession of the document and the one who 

requested and conducted its preparation, is objectively liable for losses and damages incurred as 

a result of the release of this information, whether or not such release was intentional.  

63. In Biwater Gauff v. Tanzania, the Tribunal rightfully asserted that: “[i]n the absence of any 

agreement between the parties on this issue, there is no provision imposing a general duty of 

confidentiality in ICSID arbitration, whether in the ICSID Convention, any of the applicable 

Rules or otherwise. Equally, however, there is no provision imposing a general rule of 

transparency or non-confidentiality in any of these sources
52

”. 

64. In the present case, however, the parties were bound by confidentiality regulations applicable to 

the information disclosed. It is a generally acknowledged principle that information, which is 

protected under legal privilege, may not be disclosed
53

. The mere desire for transparency does 

not grant parties a “carte blanche” to disclose information or documents issued or produced in 
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the proceedings
54

, at the risk of frustrating and politicizing the arbitration process.  

65. In Beccara and Biwater Gauff
55

, the tribunal noted that “transparency considerations shall not 

justify actions that exacerbate the dispute or otherwise compromise the integrity of the arbitration 

proceedings. Further, transparency considerations may not prevail over the protection of 

information which is privileged and/or otherwise protected from disclosure under a Party‟s 

domestic law”. 

66. In the case at hands, not only the contents of the report disclosed little contributed to the 

resolution of the dispute between the parties, but it also unjustifiably threatened FPS‟ public 

image and business position, increasing the public unrest and hostility towards FPS, further 

politicizing the dispute and terminating chances of an amicable settlement between the parties.  

67. The manner and depth in which the report was disclosed is an issue as well
56

. Instead of being 

made by the Government itself in an official hearing (which however would still amount to a 

breach of confidentiality), the report was divulged by a newspaper, arguably with nationalistic 

tendencies, by whom the contents of the report were construed as to indicate FPS‟ conduct as 

negligent. 

68. As a result of the unnecessary divulgence of the report, third countries will consider the 

defendant as a less reliable partner concerning its compliance with international treaties. 

Consequently, the defendant will find it harder to conclude mutually beneficial agreements with 

his international partners in the future. Even if the final ruling asserts that the defendant was not 

liable for the occurrences in the Medanos Field, his initial reputation may not be completely 

recovered. At a minimum, Claimant will face negative reputational sanctions during the time the 

case is pending or, as it happened in the case at bar, experience severe devaluation of its market 

shares
57

. 

69. Damages caused by disclosure of sensitive confidential information have been indemnized in the 
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past. In Aita v. Oijeh
58

, the Paris Cour d‟Appel ordered the applicant, which was challenging an 

award rendered by and English arbitral tribunal, to pay more than 200,000 french francs for 

having in bad faith caused in court a public debate on matters which should have remained 

confidential between the parties.  

70. Since the content of the report disclosed follows the same understanding for being confidential 

and for its diminished contribution towards the resolution of the matter, compensation for 

damages unjustifiably caused to Claimant is in place. 

II. Respondent breached its confidentiality obligations upon release of the written pleadings 

concerning the arbitration proceedings 

71. Following the breach of confidentiality regarding the report produced by the Sylvanian Ministry 

of Energy, Respondent yet again breached confidentiality duties when, on 29 September 2011, 

the Sylvanian Court ordered the release of the written pleadings concerning the arbitration 

proceedings to Clean Sylvanian Environment (“CSE”), a non-profit NGO established under 

Sylvanian Law, under the justification of public interest on the subject matter of the present 

proceedings. 

72. The actions performed by the Sylvanian court amount to a breach of confidentiality duties since 

the Sylvanian courts do not have general competence to perform the disclosure of information 

related to the proceedings, which is exclusive to the Tribunal and sincethe parties have not 

agreed on the disclosure of that information. 

73. Article 15(1) of the 1998 ICC Arbitration Rules applicable to the present proceedings sets forth 

the general competence of the Arbitral Tribunal to settle matters on which the Rules are silent, 

whether or not reference is thereby made to the rules of procedure of a national law to be applied 

to the arbitration
59

. 

74. The rules applicable to the present proceedings are silent as to the divulgence of information 

concerning the conduct of the proceedings by the tribunal, such as written pleadings, hearings, 

documents produced, testimonies and other. As a result, the Sylvanian courts‟ decision of 
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unilaterally disclosing such information upon request of CSE trespasses the Tribunal 

competence, constituting a breach of confidentiality passible of indemnification. 

75. The fact that the Sylvanian Court based its decision on the recently amended “Freedom of 

Information” Law, which determines  third-party access to information concerning cases before 

international tribunals involving the Republic of Sylvania, does not grant the tribunal 

prerogatives to do so. A State may not evoke its own legislation to evade an obligation it 

willfully obliged itself to. In the present case, the obligation to respect the Arbitral Tribunal‟s 

jurisdiction the all matters related to the proceedings pursuant to an Arbitration Clause present in 

the BIT. 

76. It is also to be noted that the parties have not agreed on the disclosure of written documents by 

the Sylvanian Courts. On 5 September, 2011, the final term for the submission of comments on 

CSE‟s request for release of details on the proceedings, Freedonia Petroleum duly placed its 

objections to the request. 

77. On several cases
60

, tribunals have decided that the parties in accord should decide on the release 

of documents and information regarding the proceedings when the tribunal itself does not 

consider such information as necessary to be disclosed, ofter restriction the release of that 

information and allowing the parties, if mutual consent it achieved, to decide otherwise. 

78. In Beccara
61

, the Tribunal restricted public access to several documents considered to contain 

sensitive information, such as (i) minutes and records of hearings; Pleadings, (ii) written 

memorials and other written submissions of the Parties (including correspondence between the 

Parties and the Tribunal on substantive issues), (iii) witness and experts statements; (iv) 

Documents and exhibits submitted with pleadings, (v) written memorials, (vi) other written 

submissions of the Parties and (vii) correspondence between the Parties and the Tribunal. The 

tribunal made yet a final remark, stating that such information should remain restricted unless the 

Parties otherwise agree, or the Tribunal otherwise directs. 

79. For violating the Tribunal‟s jurisdiction on the matter and the need for common agreement of the 
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parties, the Court Order allowing access to documents private to the proceedings constitutes an 

unilateral action on part of the Sylvanian government taken despite of the existence of a rules 

allowing it to. For that, it is liable for damages arising from the release of information that, since 

not being allowed publicity by the tribunal, is of confidential nature. 

80. For the abovementioned reasons, Claimant requests this tribunal to consider Respondent liable 

for breach of its confidentiality obligations pursuant to (i) the contents of the confidential report 

leaked to the press and (ii) information divulged to CSE relating to of the written pleadings 

concerning the arbitration proceedings, thereby being liable to compensate claimant for losses 

and damages that can be later demonstrated arising from such breaches of confidentiality. 

(B) CSE’S REQUEST SHOULD NOT BE ADMITTED BY THIS TRIBUNAL 

 

81. In 10 September 2010, Clean Sylvanian Environment (“CSE”), a non-profit non-governmental 

organization established under the laws of the Republic of Sylvania, submitted an amicus curiae 

brief to the urging the Tribunal to rule in favor of the Respondent. Amongst other things, CSE 

requested to be present at the hearings, to submit documents and to be heard as a non-disputing 

party in the proceedings
62

. 

82. It is Claimant‟s submission that this Tribunal shall not admit CSE‟s request, since (i) the rules 

applicable to the proceedings do not permit the request to be admitted; (ii) CSE is not a party to 

these proceedings thereby prohibited to witness the hearings or access to evidence and (iii) the 

admittance of the request violates the equal treatment of the parties. 

I. The rules applicable to the Arbitration do not permit CSE’s request to be admitted 

83. A particular expression of privacy of international arbitration is that only directly involved 

parties, i.e. parties to the arbitration agreement and their legal representatives, are involved in the 

arbitration proceedings. No „third party‟ can participate without the clear consent of the parties.
63

 

84. Although international investment arbitration is „semi-public‟ it maintains privacy as a distinct 

characteristic. Transparency and accountability are legitimate but not widely accepted or 
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guaranteeing suspension of privacy during the arbitration. Accordingly, arbitration tribunals 

cannot open up their proceedings in disregard of the will of the parties.
64

 

85. At the case at bar, none of the applicable rules to the proceedings, namely the BIT not the ICC 

Arbitration Rules provides for the possibility of admittance of third-parties to be present at the 

proceedings, nor permission of submission of documents. Additionally, since there is no 

consensus between the parties at this time, the Tribunal may not accept CSE‟s submission. 

II. CSE is not a party to the arbitration proceedings, thereby cannot be admitted to witness 

the hearings nor access to evidence 

86. In the case at hands, Claimant further submits that, once it is not a party to the proceedings, CSE 

may not, as it requests on its submission, that it be permitted to participate in the arbitral 

proceedings as a non-party and granted access to the pleadings and evidence presented to the 

Tribunal.  

87. A particular expression of privacy of international arbitration is that only directly involved 

parties, i.e. parties to the arbitration agreement and their legal representatives, are involved in the 

arbitration proceedings. No „third party‟ can participate without the clear consent of the parties. 

In the same manner, it is for the parties to agree to the level of confidentiality they wish to 

attribute to their arbitration.  

88. In the case at bar, there are no provisions in laws applicable to the matter, neither on Sylvanian 

Law, the ICC Arbitration Rules nor the Sylvania-Fredonia Bilateral Investment Treaty, allowing 

for the participation of third-parties to the proceedings. Most importantly, the parties have not 

agreed on any provision on this line, neither on the Medanos Licence Agreement nor on the 

Bilateral Investment Treaty. 

89. As a matter of fact, Article 21(3) of the ICC Arbitration Rules clearly expresses that “[t]he 

Arbitral Tribunal shall be in full charge of the hearings, at which all the parties shall be entitled 

to be present. Save with the approval of the Arbitral Tribunal and the parties, persons not 

involved in the proceedings shall not be admitted. Thereby, it restricts access to hearings to the 
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parties. 

90. Other cases have also recognized their inability to provide documents and other information on 

the proceedings to non-parties. In Methanex, the tribunal decided it had no power to accept the 

request of the petitioner to receive materials generated within the arbitration or to attend the oral 

hearings65.  

91. Moreover, the tribunal in Methanex went further on deciding that article 25(4) of NAFTA, which 

provides for in camera hearings, prevents the tribunal from allowing the presence of third parties 

in the oral hearings, without party consent. It is paramount to note that, despite a different 

wording, the NAFTA provision has the same objective as Art. 21(3) of the ICC Rules. 

92. Therefore, since the Tribunal cannot grant access to CSE to the hearings nor to the documents 

and evidence thereby produced, it must reject CSE‟s submission. 

III. CSE’s participation in the proceedings violates equal treatment of the parties 

93. The one paramount consideration regarding the participation of non-parties in the proceedings is 

equal treatment of the parties, once the participation of third-parties may enlarge the burden over 

one of the parties
66

. In addition, it must be assessed to what extent the third-party‟s participation 

comes as a gain of certitude and transparency instead of just a biased attempt to politicize the 

proceedings and whether NGOs or other amici can be considered experts for the purpose of the 

arbitral proceedings.  

94. Regarding the first concern, CSE‟s participation would undeniably threaten the equal treatment 

of the parties, since any material submitted by it would fail to add to the Tribunal‟s reasoning, 

instead providing for tendentious arguments in favor of assessing liability of Claimant for the 

accident in the Medanos Field. 

95. On 22 November 2009, CSE demanded the Government of the Republic of Sylvania to “take 

urgent action to remedy the catastrophic damage done by the oil spill and Freedonia Petroleum 
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S.A.‟s abject failure and incompetence to remedy it.
67

” This demonstrates that the participation 

of CSE as amicus curiae little would serve to the settlement of dispute, but instead to the 

aggravation of the public unrest towards Claimant and preclude parties from settling the matter 

on an efficient manner. 

96. As a result, this would amount to the fair and impartial stance to which ICC Tribunals are bound 

to observe, in accordance to Art. 15(2) of the ICC Rules. In state-party arbitrations, the Tribunal 

must at all times balance the promotion of transparency with the interest of parties to protect 

security and sensitive business information
68

. Accepting the present amicus curiae brief would 

fail to serve that purpose. 

97. Finally, with regard to the second concern, Claimant submits that in CSE cannot be considered 

an expert for the purposes of the ICC rules, and thereby may not be accepted to submit materials 

to the proceedings. 

98. Even if considered the possibility of acceptance of amicus briefs, such acceptance shall not come 

unjustified, once there may be additional burden placed upon one of the parties as a result of 

such participation
69

. The Tribunal in Vivendi Universal v Argentine Republic set out two basic 

objective criteria for determining whether to exercise the power to admit such submissions
70

: (i) 

The appropriateness of the subject–matter of the case and (ii) the suitability of a given non–party 

to play a role in the case. 

99. Regarding the first standard, CSE submits that its request shall be admitted or the basis of public 

interest, namely “stand[ing] in solidarity with the people of Sylvania in their efforts to recover 

from this situation and see justice served
71

. However, the aspect of public interest, on its own, is 

insufficient to satisfy the requirements. There must be something more, on the words of the 

Tribunal at Vivendi, a „particular public interest‟. In Vivendi, as an example, the submission 

accepted by the Tribunal were made by entities based in Buenos Aires, which had a direct 
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interest on the outcome of the dispute,  CSE failed to demonstrate such interest to the present 

matter, thereby lacking interest to participate in the proceedings. 

100. On the second standard, CSE is not a suitable party to perform as amicus curiae on the present 

proceedings since failing to demonstrate “that they have the expertise, experience, and 

independence to be of assistance in this case”
72

. Additionally, it is still questionable whether CSE 

biased stance comes as a result of financial or other material support from any of the parties or 

from any person connected with the parties in the case
73

. 

101. The case at hands deals mainly with matters pure legal and conceptual questions, which puts into 

check the need of accepting a non-party to participate in the proceedings at the cost of time, 

money and sensitive information. Additionally, as States should be fully competent to deal with 

all matters arising in their territory, the participation of non–disputing parties investor-state 

arbitration should be carefully pondered
74

. 

102. Being the paramount consideration equal treatment of the parties, the real issue is whether NGOs 

or other amici can be considered experts for the purpose of the arbitral proceedings. At these 

present circumstances, the answer should be negative. 
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PART THREE - MERITS 

(C) NPCS’ ACTIONS ARE ATTRIBUTABLE TO RESPONDENT 

 

103. On 29 November 2010, the Respondent‟s President issued Executive Order 2010-1023 providing 

for the suspension of FPS‟ license to explore the Medanos Field in the Gulf of Libertad. In the 

same Order, he authorized NPCS, a fully state-owned company, to assist the Respondent “by 

securing control of the relevant oil wells and coordinating the ongoing oil spill response”,
75

 as 

well as “taking any action necessary in furtherance thereof”.
76

 On the same day, in accordance 

with the Order, NPCS‟ management and operating teams sent by the Government of Respondent 

took over the premises of the oil wells from FPS.
77

 

104. These facts evidence the close connection between NPCS and Respondent, in terms of structure 

and behavior, which warrants the attribution of the conduct cited above to Respondent, engaging 

its international responsibility for the consequent violation of the BIT and international law. This 

conclusion is based on customary international law, as codified in the ILC Draft on 

Responsibility of States for International Wrongful Acts.
78

 

105. Under customary international law, the facts of the case provide three bases for attribution. First, 

NPCS is an organ of Respondent (I). In addition and alternatively, NPCS is an entity empowered 

of governmental authority (II) and, in any event, NPCS was acting under instructions and control 

of Respondent (III). 

 

I. NPCS is an organ of the Respondent 

106. Art.4 of the ILC Draft reflects the rule that “[t]he conduct of any State organ shall be considered 

an act of that State under international law”. The same article states that “[a]n organ includes any 

person or entity which has that status in accordance with the internal law of the State” (emphasis 
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added).
79

 

107. By the use of the word “includes”, this provision states that internal law, although it should be 

looked upon when determining what is a state organ, does not suffice in this analysis and should 

only add to the internationally accepted understanding of what constitutes an organ of a State.
80

 

As the ICJ decided in the Genocide and Nicaragua cases, and as did international tribunals in 

cases such as Maffezini and Salini v Morocco, the general interpretation of the customary rule 

contained in art.4 requires one to look beyond the internal legal status and into the facts that 

allow one to grasp the reality of the relationship between the entity and the State.
81

  

108. This general interpretation is also present in the Draft‟s travaux préparatoires and official 

commentaries, reflecting the ratio of the opinio juris of the rule, which is to prevent a State from 

avoiding responsibility for the conduct of a body which in truth acts as one of its organs merely 

by denying it that status under its own internal law.
82

  

109. It was also this very concern that motivated States participating in the discussion of the ILC 

Draft not to accept the determination of a state organ to be restricted to municipal law, 

“particularly in the view of the recent developments concerning the increasing delegation of 

public functions to the private sector”.
83

 

110. Thus, in order for an entity‟s actions to be attributed to a State, the factual analysis should show 

great dependence and control, so that the entity can be equated, for legal purposes, with an organ 

of the State, hence being considered a de facto organ.
84

 

111. In the case at hands, the history of the creation of NCPS and of the events of 29 November 

evidence this character of great dependence and control of the State-entity relationship capable of 

establishing the attribution of NPCS‟ actions to Respondent. Special attention should be paid to 
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the fact that NPCS is a company fully owned and fully controlled by the State – the board of 

directors is appointed by the government of Sylvania
85

 – created as part of a new governmental 

policy of Sylvania towards its national oil industry.  

112. In addition, throughout the statement of the facts and documents presented, it is evidenced that 

the Respondent‟s Government considers the company as one of its arms of action, recognizing 

that it has “the capacity to adequately assist in the Government‟s response to the [oil spill] 

emergency
86

”,
 
as portrayed in the Executive Order. Added to the fact that the personnel from 

NCPS that took over the FPS‟ premises were “sent by the Government”,
87

 this corroborates the 

conclusion that NPCS was nothing more than Sylvania‟s agent, acting on behalf of the State.  

113. As a conclusion, NPCS being a de facto organ of Respondent, its actions are attributable to it and 

engage its international responsibility for the illegal actions taken against Claimant. 

II. Alternatively, NPCS was exercising governmental authority 

114. Claimant submits, alternatively, that NPCS‟ actions are attributable to Respondent since it was 

empowered to exercise governmental authority when it took over the premises of FPS. This 

customary rule is expressed in ILC Draft Art.5, which states that:  

115. “The conduct of a person or entity which is not an organ of the State under article 4 but which is 

empowered by the law of that State to exercise elements of the governmental authority shall be 

considered an act of the State under international law, provided the person or entity is acting in 

that capacity in the particular instance.” 

116. This article applies to the increasingly common phenomenon of parastatal entities, and has the 

purpose of preventing a State to evade its international responsibility through the formal 

argument of distinct legal personality of the entity taking the wrongful actions.
88

 It refers to 

attribution on the basis of the function carried out by the entity (functional test), and has as key 

element the governmental authority given by law for the entity to carry out such specific 
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function.
89

  

117. Even though art.5 does not grant a precise definition for the term “governmental”, the 

circumstances of the case reveal that the actions conducted by the personnel of NPCS are of an 

undeniable governmental character and that similar conducts are internationally accepted as 

such. In fact, they amount to sovereign acts and expropriatory measures, typical State activities.
90

  

118. In addition, according to the Commentaries to the Draft,
91

 the test of the rule should take into 

account the particular society in question and its tradition in order to assess what constitutes 

governmental authority in the relevant context. 

119. In the case at hands, the very text of the Executive Order granting to NPCS the authority to act 

demonstrates that such authority was of an acknowledged governmental character. It is expressed 

in the preamble of the Order that the actions NPCS was authorized to take were to “adequately 

assist the Government‟s response to the Emergency”.
92

 More specifically, Section 2 of that text 

lists a number of actions NCPS would be allowed to take “to assist the Government of Sylvania”.  

120. The cited passages show that NPCS‟ actions were part of a wider governmental response to the 

purported emergency. They thus demonstrate that the company‟s actions were of the same nature 

as and complementary to the actions that would have been and in fact were carried out by the 

government itself, falling into the wide scope of authority granted by the Executive Order. 

Therefore, the actions of NPCS cannot be dissociated from the actions of the Government, and 

should be considered as having been taken by Respondent itself. 

III. In any event, NPCS was acting under instructions, effective control or direction of the 

Respondent 

121. ILC Draft art.8, also recognized as customary international law,
93

 establishes attribution of 

conducts of a person or group of persons “acting on the instructions of, or under the direction or 

control of [the State]”. The test resulting from this rule is alternative to the tests provided by art.4 
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and art.5, and does not relate to aspects of the entity taking the conducts, such as structure and 

function, but to the exercise of the actions itself.
94

 

122. According to international jurisprudence on the application of art.8, there is no need to 

demonstrate a “complete dependence” or granted authority, but only the effective control of the 

State under which the specific actions were placed.
95

 In this sense, as decided in Genocide, 

Nicaragua and Maffezini, the test of art.8 relates to the question of whether in the specific events 

that constitute violations of international law the actions were being carried out on the State‟s 

instructions or under its direction or control.
96

 Some tribunals have also concluded that the test of 

the rule seeks the specific state objective or purpose of the actions in question.
97

 The elements of 

the present case satisfy both interpretations.  

123. As expressly narrated in the uncontested facts of the case, the taking over of the wells happened 

under the instructions of the State. In fact, NPCS‟ personnel were sent to the site by the 

government directly.
98

 In addition, “the government officially transferred management of the 

wells to NPCS on 29 November 2010”,
99

 the exact date of the taking over of the wells by NPCS‟ 

personnel, demonstrating that the Sylvanian State was effectively controlling the whole 

operation. Another evidence is the fact that FPS‟ personnel was not given a choice but to 

surrender the oil wells,
100

 which entails the conclusion of presence of governmental powers of 

constraint in the scene, without which the operation could not have been successful. 

124. It is thus apparent that the objective of the State of Sylvania when sending the personnel of 

NPCS to FPS‟ premises was to take control over the oil wells. Therefore, the State cannot evade 

its international responsibility under the sole argument that NPCS is a company, with a distinct 

legal personality, when it used the company to pursue its own interests. 

125. In conclusion, the case at hands provides enough evidence to consider that the expropriation acts 
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carried out by NPCS are attributable to the Respondent either because NPCS is an organ of the 

Respondent, or because it was acting with governmental direction given by Sylvanian law, or 

because these actions were instructed and controlled by the Respondent. 

(D) RESPONDENT’S ACTIONS AND OMISSIONS VIOLATED THE FREEDONIA-

SYLVANIA BIT AND CUSTOMARY INTERNATIONAL LAW 

 

126. After the accidental explosion in the oil wells on 9 June 2009 Respondent proceeded, directly or 

through NPCS, with actions that were inconsistent with its obligations to Claimant‟s investment 

under the Freedonia-Sylvania BIT and customary international law. These actions were 

specifically the retroactive amendment of OPA on 10 December 2009 that created new 

obligations and more severe consequences resulting from the oil spill situation, the suspension of 

Claimant‟s oil exploration and drilling License (“License”), and the transfer of the wells to 

NPCS on 29 November 2010. 

127. By taking such conducts, Respondent did not comply with the obligation of granting fair and 

equitable treatment, contained in BIT art.2(2) (I), with the obligations regarding expropriation 

contained in BIT art.4 (II), and with the obligation of full protection and security also in BIT 

art.2.2 (III). 

I. Respondent failed to grant Claimant fair and equitable treatment 

128. When the Respondent entered into the Freedonia-Sylvania BIT it committed to the obligation of 

treating Freedonian investors with fair and equitable treatment, which ensured that foreign 

investors would be treated with fairness and reasonability,
101

 representing the ultimate spirit of 

the BIT.
102

  

129. In the present case, however, Respondent violated such duty by retroactively amending the OPA 

on 10 December 2009 and by the suspending Claimant‟s License. These actions are direct 

violations of FET as they subverted Claimant‟s legitimate expectations over the effect of the 

commitments contained in the MLA (a.) and for having been grossly unfair (b.). 
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d. The Amendment to the OPA and the suspension of the Exploration License 

subverted Claimant’s legitimate expectations 

 

130. Within the scope of fair and equitable treatment, provided by BIT art. 2(2), lies the protection of 

legitimate expectations of investors and the State obligation to guarantee a stable and predictable 

framework of investment.
103

 

131. In this sense, the Tribunals in Thunderbird
104

 and TECMED
105

 arrived to the conclusion that the 

principle of legitimate expectations relates to a situation where a State‟s conduct creates 

reasonable and justifiable expectations on the part of an investor to act in reliance on the said 

conduct, such that a failure by the State to honor those expectations and to maintain a predictable 

framework could cause the investor to suffer damages. In the words of Profs Dolzer and 

Schreuer,  

132. “[t]his legal framework on which the investor is entitled to rely on will consist of legislation and 

treaties, of assurances contained […] in licenses, […] as well as in contractual undertakings”.
106

  

133.  

134. In addition, the Tribunals in Saluka
107

 and LG&E v Argentina
108

 decided in this same direction 

by affirming that, under the principle, the State has an obligation not to act in inconsistent and 

ambiguous ways towards the investors. 

135. In a factual background very similar to the one at stake, in CMS v Argentina, the Tribunal also 

applied this understanding. In that case, the Respondent had given the investor guarantees under 

legislation, regulations and under a license. Subsequently, an emergency law and other laws and 

regulations suspended and later terminated these guarantees. In the award the tribunal stated that  

136. “the measures that [were] complained of did in fact transform and alter the legal and business 

environment under which the investment was made, [and that] were crucial for the investor‟s 
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decision to make the investment”.
109

 

137.  

138. In the instant case, Claimant developed legitimate expectations as to the stability of the extent of 

its obligations and liability when exploring the Medanos Field, as well as to its right over the 

License, all contained in the MLA.  

139. Clause 18 of the MLA provided that “any modifications of the terms and conditions of [that] 

Agreement [could] only be made by mutual written consent”.
110

 This clause was even made 

stronger by clause 22 which granted force of law to the MLA.  

140. In addition, specifically concerning the License, it was granted for a defined period of time, and 

the only exception to its full enjoyment by the Respondent was if during a state of emergency 

Claimant would prevent, hinder or delay the governmental actions to address the emergency.
111

 

Such a behavior from Claimant was never evidenced in the case. In fact the facts show that the 

solution to the oil spill was finally achieved through Claimant‟s cooperation.
112

 

141. Despite these guarantees of legal framework stabilization provided by the MLA, the Respondent, 

without any form of Claimant‟s consent passed the Amendment to the OPA, drastically 

increasing Claimant‟s obligations and worsening its conditions as the operator of the oil wells, 

and later suspended Claimant‟s License, preventing it from its main asset that allowed its 

activities.  

142. Considering that Claimant‟s expectations where reasonably developed on Respondent‟s 

commitments and the harmful consequences of subsequent acts by that State, it should be 

recognized by this Tribunal that those acts were incompatible with the commitments made by 

Respondent through the MLA and the BIT. Therefore, by subverting Claimant‟s legitimate 

expectations, such actions amounted to a violation of fair and equitable treatment and BIT 

art.2(2)). Such a result impose that Respondent‟s initial commitments to Claimant must prevail 
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over later statutes or orders. 

e. Also, the retroactivity of the Amendment of the OPA and the suspension of the 

License were grossly unfair and unreasonable 

 

143. Fair and equitable treatment, along with the customary minimum standard, has been understood 

by scholars and Tribunals as providing for a general State obligation of good faith,
113

 and are 

violated when State actions are grossly unfair and unreasonable
114

 and constitute an abuse of 

power and discretion by the State.
115

 

144. In respect to the amendment of the OPA, it was passed on 10 December 2009, but its provisions 

were made effective as of 1
 
June 2009. The main content of these retroactive provisions 

consisted of a revision of limitations of liability for damages resulting from oil pollution. 

Namely, it broadened the scope of the term „damages‟, set out several new safety obligations and 

eliminated the previous cap on liability of SD75 million.
116

 These changes not only rendered 

Claimant‟s obligations more severe, but allowed Respondent to charge the investor SD150 

million of liquidated damages, the double of the previous cap, for not complying with the new 

obligations. 

145. The interdiction of retroactivity of more severe norms is a well established principle in 

international law. Present in the law of treaties
117

 and in several international instruments of 

human rights protection
118

, its raison d’être is to assure juridical security to the addresses of the 

norms, especially when it concerns liability and any sort of punishment to these addressees,
119

 

including administrative sanctions.
120

 

146. In this sense, by passing a more severe law on liability for oil leaks six months after the 
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occurrence of the explosions that caused the leaks, Respondent abused of its sovereign right to 

legislate. Such abuse is characterized since by providing for stricter consequences that would 

specifically apply to Claimant after the factual circumstances had already taken place, 

Respondent put itself in control of the assessment of the occurred damages, from where it 

discretionarily transferred all the risks and consequences to Claimant, incurring in a clear lack of 

good faith.   

147. As to the suspension of the License, its idiosyncrasy and abject unfairness is evidenced by the 

lack of proportionality of the decision.
121

 International law demands a fair balance and a 

reasonable relationship of proportionality between the means employed and the aim sought with 

depriving someone of their possessions.
122

 Therefore, since Respondent alleged the oil leak as 

the source of the emergency, by suspending the License when the oil wells had already been 

sealed, made the measure completely unnecessary.
123

  

148. As conclusion, since both acts were demonstrated to be inconsistent with the standard of fair and 

equitable treatment, Respondent violated its obligations under the BIT. 

II. The transfer of the wells and the suspension of the License amounted to an illegal 

expropriation, inconsistent with obligations under BIT art.4 

149. On 29 November 2010, the management of oil wells was transferred to NPCS. On the same day, 

it was determined the suspension of Claimant‟s License. Both acts, which amounts to indirect 

expropriation of Claimant‟s investment (a.), took place in violation of BIT art.4, because it was 

not preceded by a specific provision of law followed by a judgment issued from a court or 

administrative body determining the measure (b.), it was not made for public purpose or national 

interest (c.) and because it was not followed by immediate full and effective compensation (d.).  

a. The transfer of management of the wells amounted to indirect expropriation of 

Claimant’s investment 

 

150. Indirect expropriation occurs when a measure results in the effective loss of management, use or 
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control of the assets belonging to a foreign investor.
124

 Such concept is expressly provided for by 

the Freedonia-Sylvania BIT art.4, which, according with the predominant state practice,
125

 

establishes that  

151. The investments […] shall not be subject to any measure which might limit permanently or 

temporarily the Investor‟s ownership, possession, control or enjoyment, save where specifically 

provided by law and judgments or orders issued by any court, administrative bodies, or tribunals 

having jurisdiction.  

152. Investments […] shall not be directly or indirectly nationalized, expropriated, requisitioned or 

subject to any measure having similar effect”.
126

 

153.  

154. In the present case, it is made clear that there was an official transfer of management of the 

wells, conducted by the Government of the Respondent.
127

 As a consequence, Claimant was 

completely and to this moment permanently deprived of the control and enjoyment of its 

property, characterizing these facts as indirect expropriation. 

 

 

b. The expropriations did not observe the requirement of specific provision of law, 

followed by a judgment or decision determining the measures  

 

155. When regulating expropriation, BIT art.4(1) provides for two cumulative requirements: specific 

provision of law and a decision allowing the expropriation. These requirements, however, were 

not fulfilled in the case at hands. 

156. In what concerns “specifically provided by law”, the general rule of treaty interpretation, i.e., 

VCLT art.31, determines that the term „specifically‟ be interpreted in its ordinary meaning,
128
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which is “relating to, or designating a particular or defined thing; explicit”.
129

 Such analysis 

should subsequently be made in the light of the object and purpose of the BIT. The purpose of 

the BIT is to offer protection to investors against state measures that might affect their rights 

over their investment.
130

  

157. Bearing that in mind, the terms of art.4, for they establish the regime of exception to this 

protection, must be subject to a restrictive interpretation in order to prevent the expansion of the 

exceptions that allow States‟ expropriatory actions under the BIT.  

158. From the uncontested facts of the case, the legal regulations applying to the oil leak or to oil 

pollution in general, namely the Executive Order 2010-1023 and the OPA, do not provide for 

expropriation, such as carried out by Respondent, as an allowed response to an emergency like 

the leak in question. The OPA provides only for liability for removal costs (Section 704), 

containment and cleanup costs (Section 703) and damages (Sections 703, 705, 1014 and 2160). 

Equally unfitting, the Executive Order provides for any “necessary measure” to address the 

emergency. In this sense, it could be alleged by Respondent that “any necessary measure” covers 

expropriation. However, as demonstrated above, “any necessary measure” does not fall into the 

scope of a specific provision allowing expropriation, as required by BIT art.4. 

159. Concerning the second condition of the article, i.e., “judgments or orders issued by any courts, 

administrative bodies or tribunals having jurisdiction”, one should acknowledge that the sole 

decision that led to the taking over of the wells was the arbitrary and sudden decision by the 

Government of Sylvania on 29 December 2010, to send the teams of NPCS to take over the 

wells.  

160. In this point, it is necessary to stress that it was NPCS who in fact proceeded with the acts of 

expropriation by the taking over on 29 December. Considering that Respondent is denying 

responsibility for the actions of NPCS affirming that such actions are not attributable to it, it is 

by all means utterly denying that the decision to expropriate emanated from any of its official 

organs. Consequently, the way the expropriatory acts were carried out against Claimant were 
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illegal in light of the BIT. 

 

c. The expropriations were not made in public purpose or national interest 

 

161. As demonstrated by the Executive Order, Respondent addresses the oil spill as an emergency that 

would give rise to public purpose and national interest as legitimate reasons to act and control the 

situation. Given the gravity of environmental damages in general, Claimant does not contest that 

the situation could give rise to public purpose and national interest. However, what is debatable 

in the present case is that the measures amounting to expropriation were not taken in the 

objective of reaching such control over the situation, depriving Respondent of the legitimacy of 

this argument.  

162. As addressed above in what concerns fair and equitable treatment, it was demonstrated that the 

oil spill was already completely under control after the sealing off of the leaking wells. In fact, it 

should be repeated that such situation was achieved with the cooperation of Claimant.
131

 

163. In this sense, the so called emergency that would allow Respondent to invoke public purpose and 

national interest was, by the time of the expropriations, no longer in context. Therefore it cannot 

be used to justify the measures taken by Respondent against Claimant, which were conclusively 

illegal.  

 

d. The expropriation was not followed by immediate full and effective compensation  

 

164. BIT art.4(2) that any measure consisting of direct or indirect nationalization, expropriation, 

requisition or any other measure having similar effects have to be followed by immediate full 

and effective compensation.  

165. In the present case, Claimant never received any kind of value for the title of compensation by 

the loss it suffered from the taking over of its wells by NPCS‟ personnel. Therefore, 

Respondent‟s actions that amounted to expropriation were illegal under the BIT for not having 

been in application of specific provisions of law and judgments and for not having been followed 
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by full, prompt and adequate compensation. 

III. Respondent breached the obligation of full protection and security 

166. Art.2(2) of the BIT provides that the “Parties shall at all times ensure treatment in accordance 

with customary international law, including […] full protection and security”. In the present 

case, however, Respondent failed to comply with this obligation by taking over FPS property, or 

if this Tribunal rejects the claim on attribution, by not protecting Freedonia Petroleum‟s 

investment from the taking over by NPCS on 29 November 2010. 

167. The content of “full protection and security” is that the State is under the obligation to take active 

measures to protect the foreign investor from adverse effects stemming from actions of the State 

itself or from third parties.
132

 These adverse effects relate primarily to physical violence against 

the investor‟s property, including the invasion of premises of the investment,
133

 which is exactly 

the factual background of the case at hands. 

168. The common criteria for establishing the violation on these and other cases involving the full 

protection and security obligation is the State‟s awareness of or participation in any level in the 

aggressions suffered by the investment, followed by the lack of protective actions in that regard. 

Even in cases where the State was not held responsible under the standard, the test applied 

analyzed whether the State had not adequately responded to or had encouraged or fostered the 

violent actions.
134

 

169. In Wena Hotels, the Tribunal found the Respondent State liable under the standard of full 

protection and security when employees of a state entity, EHC, had seized the hotel in question 

and additionally because the police authorities had been aware of the seizure and had not acted to 

protect the investor before or after the invasive action.
135

 A similar decision was taken by an 

ICSID tribunal in Amco v Indonesia. In that occasion, the arbitrators decided that the taking over 

of the investor‟s hotel by a private corporation, even though not attributable to the Respondent, 
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consisted of an international wrong committed by the State due to the assistance and lack of 

protection by the army/police during the actions against the investment.
136

  

170. In the present case, the acts of violence conducted against Claimant is the taking over of the oil 

wells premises on 29 November 2010 followed by the official transfer of the property of the 

wells by the Government, depriving the investor of the lawful enjoyment of its property.  

171. Respondent‟s responsibility under the full protection and security obligation in this case comes 

not only from the fact that it was aware of and inert to the acts taken against Claimant‟s right of 

property but also from the fact the Respondent encouraged, controlled and endorsed such actions. 

The teams from NPCS were sent to the oil wells premises by the Government of Sylvania
137

 and 

that the Government proceeded with an official transfer of management of the wells.
138

 

172. As a conclusion, Respondent failed to guarantee protection and security to Claimant, breaching 

its obligation of full protection and security under BIT art.2(2) and customary international law.  

(E) RESPONDENT IS NOT ENTITLED TO RELY ON ITS DOMESTIC LAW AND 

INTERNATIONAL LEGAL NOTIONS OF NATIONAL SECURITY AND PUBLIC 

INTEREST AS DEFENCES 

 

173. Respondent alleges that:  

“any actions [it] may have taken that impacted Claimant‟s investment were justified by 

public safety concerns and necessary for the preservation of the environment”.
139

  

174. Moreover, it bases its actions taken against Claimant in what regards the oil leak, which 

amounted to a violation of fair and equitable treatment, on its internal law. 

175. As a general principle of international law, Respondent cannot rely on its own legislation to 

evade its international responsibility of breaching provisions contained in the BIT (I). In 

addition, it cannot rely on notions of national security and public interests as defenses against 

said breaches (II). 
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I. Respondent cannot rely on its internal law to justify its breach of provisions of the BIT 

176. Respondent resorts to its internal to justify the declaration of a state of necessity that would allow 

it to take the actions inconsistent with international law that it took. Such declaration was 

specifically made by Executive Proclamation No. 52-2010.
140

 However, such declaration cannot 

be made unilaterally since this type of situation of essential security is expressly regulated by 

BIT art.9. In what concerns the application of that article in the present case, by following 

general principles of international, it cannot be deemed as allowing the Respondent to rely on its 

national law to evade its international responsibility, by unilaterally declaring necessity.  

177. VCLT art.27 restates the rule of customary international law
141

 that a State may not invoke its 

internal law as a justification for its failure to perform a treaty. This rule was applied in many 

occasions by the Permanent Court of International Justice, who affirmed that international 

obligations would prevail even over constitutional provisions of a State.
142

 Such understanding 

was reproduced by the International Court of Justice in the Avena
143

 case, where it noted that  

178. “[t]he rights guaranteed under the Vienna Convention are treaty rights which the United States 

has undertaken to comply with in relation to the individual concerned, irrespective of 

[provisions] under the United States constitutional law.” 

179. This rule derives directly from the principles of pacta sund servanda and good faith, in the sense 

that by contracting international obligations through a Treaty vis-à-vis other States, as a 

sovereign and free act,
144

 the State has the obligation to comply with such obligations, and 

cannot unilaterally, by its own law, evade such obligations.  

180. Additionally, in Gabickovo-Nagymaros, the Court addressed this issue in the specific context of 

alleged state of necessity invoked by a State. In that opportunity, the ICJ affirmed that “the State 

concerned is not the sole judge of whether those conditions [to declare state of necessity] have 
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been met”, even if grounds are determined by the law of the State.
145

 

181. Following the same reasoning, tribunals in Enron and Sempra found that to interpret a clause 

such as art.9 of the Freedonia-Sylvania BIT would be contrary to the object and purpose of the 

BIT, that would be deprived of any substantive meaning as a consequence.
146

  

182. Therefore, by freely agreeing to treat investors from Freedonia with fair and equitable treatment, 

full protection and security, and also protecting them from expropriatory measures, the State of 

Sylvania is obliged under international law to give effect to these commitments, and cannot 

unilaterally apply the principle of state of necessity, regardless of   the contrary and permissive 

provisions its internal law might provide. 

II. Respondent cannot rely on notions of national security and public interest as defenses 

against its breaches of general international law and the BIT 

183. BIT Art.9 provides that: 

“nothing in [that] Agreement shall be construed […] to preclude a Party from applying measures 

that it considers necessary for the maintenance or restoration of public order, […] or the 

protection of its own essential security interests”. 

 

184. This provision is a reflection of the international principle regarding state of necessity, as 

consolidated in customary international law, which provides for extraordinary events where the 

States are able to retain sufficient legal flexibility towards the foreign investor.
 147

 Such 

flexibility is accorded in order to be able to protect collective interests that may concern, for 

example, its economy
148

 or the environment.
149

 Therefore, these notions of “public order” and 

“essential security”, which relate to the defenses invoked by Respondent, can only be interpreted 

in light of that principle.
150

  

185. The customary rule regarding state of necessity in international law is codified in art.25 of the 
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ILC Draft on State Responsibility.
151

 The article provides that necessity may only be invoked by 

a State to justify an act contrary to an international obligation if the act is the only way for the 

State to safeguard an essential interest against a grave and imminent peril; and it does not 

seriously impair an essential interest of the State or States towards which the obligation exists. In 

other words, this rule may only be invoked in exceptional cases where the only way a State can 

safeguard an essential interest threatened by a grave and imminent peril is, for the time being, not 

to perform some other international obligation of lesser weight or urgency, when such non-

performance does not cause essential damage to the protected investor.
152

 

186. For this reason, the Respondent cannot invoke this principle because violating its obligations 

under the BIT was not the only and necessary way to safeguard any of its essential interests (a) 

and, in any event, such violations caused an essential harm to Claimant (b) 

a. Violating the BIT was not the only and necessary way to safeguard Respondent’s 

essential interests 

 

187. Respondent‟s essential interests in the present case were presumably to avoid catastrophic 

damages to its environment, threatened by the oil leak. Once again, even though Claimant does 

not contest the environmental concern as an essential interest of the State, it challenges the fact 

that violating the rights granted by the BIT was the only and necessary way to preserve it. 

188. The violations of Claimant rights were, as argued above, the non-accordance of fair and 

equitable treatment, illegal expropriation of the oil wells, and breach of the obligation of full 

protection and security. Such violations are the retroactive effect of the Amendment to the OPA, 

the transfer of management of Claimant‟s wells to NPCS and the suspension of the License. 

189. Concerning the Amendment of the OPA, not only was it not the only and necessary way to 

address the emergency, it lacks a link of cause-effect with the desired results of Respondent.  

190. The retroactive Amendment of the OPA implemented the main changes of the increase of 

Claimant‟s obligations and the liability for any damages. In sequence, since Claimant had 

already taken the possible steps within its power to address the situation, the only practical result 
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the amendment was capable of generating was to make Claimant pay a sky-high amount of 

money as damages to the Respondent.  

191. Protesting the legality of these demands from Respondent, Claimant never paid such amount, and 

as demonstrated by the facts, the emergency is now under control, on the way to complete 

solution.
153

 At this point, Claimant recognizes that the damage caused to the environment of 

Sylvania was indeed great, but it maintains the challenge that demanding it to pay a large amount 

of money would not be, as in fact it was not, the only and necessary way to address the necessity. 

Enriching the Respondent State would not increase the chances of success in containing the 

damages of the oil spill. It the very facts of the case demonstrate, a cooperation among the 

involved parties, as was indeed proceeded, was more adequate since it resulted in the sealing of 

the wells, and per se did not involve any kind of damage to Claimant. 

192. As to the expropriatory measure that also amounted to a violation of FET and full protection and 

security, it should be stressed that by the time of the actions, the state of emergency was no 

longer in place, since the spill had already been contained. In addition, the facts show that 

Claimant‟s cooperation was an important element that allowed the response to the emergency.
154

 

Therefore, not only the expropriation was never the only and necessary way to address the issues, 

had Respondent decided to help Claimant deal with the oil spill from the beginning a more 

effective response could have been previously achieved by the parties. In this sense, not only was 

the measure chosen by Respondent inadequate, there were other more effective and less harmful 

ways to deal with the emergency.  

193. For these reasons, the means of addressing the emergency chosen by Respondent were not the 

only and necessary way to avoid damages to the environment, therefore  Respondent is prevented 

from invoking state of necessity in the present case. 

b. Violating the BIT seriously impaired the interests of Claimant 

 

194. If this Tribunal finds that violating Claimant‟s rights under the BIT was the only way for 

Respondent to safeguard its essential interest, it should acknowledge that Claimant was seriously 
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impaired by such conduct. 

195. Claimant‟s only activity in the Territory of the Respondent is the exploitation of oil. Therefore, 

the suspension of the License and the expropriation of several of the wells of oil exploration 

owned by Claimant‟s subsidiary affected drastically Claimant‟s activities. In addition, the new 

obligations created by the Amendment of the OPA will cause Claimant immeasurable financial 

loss, which could even permanently impede it from continuing to pursue its economic activities 

in the territory of the Respondent. 

196. Considering the gravity of such consequences, this Tribunal should acknowledge that the 

measures chosen by the Respondent to address the oil spill seriously impaired the interests of 

Claimant. Therefore the “state of necessity” principle cannot be invoked. 


