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STATEMENT OF FACTS 

 

01. Claimant, Freedonia Petroleum LLC (“FP”), is an energy company incorporated in 

Freedonia. The Government owns a 60% interest and the remaining shares are held by a 

consortium of Freedonian enterprises. 

02. Respondent is the Republic of Sylvania. In 2006, the Sylvanian government authorised 

foreign investment in the oil exploration within its territorial waters. 

03. Freedonia and Sylvania are parties to a Bilateral Investment Treaty (“FSBIT”), the 

Vienna Convention on the Law of Treaties and are members of the World Trade 

Organisation. 

04. The Government of Sylvania issued an international deep sea tender for oil exploration 

in the Medanos Oil Field in the Libertad Gulf in which FP was the sole bidder. FP 

incorporated Freedonia Petroleum S.A. (“FPS”) in Sylvania and FPS entered into the 

Medanos License Agreement (“MLA”), a 5-year non-exclusive exploration and drilling 

license. FPS agreed to pay 12% royalty and certain safety obligations, including a 

requirement to prevent discharge of oil and in the event of a discharge, the immediate 

and effective removal of oil. 

05. The MLA had the force of law (Clause 22) and further included a provision whereby any 

change in the terms of the benefits enjoyable by FPS would be incorporated only through 

the mutual written consent of both parties (Clause 18). 

06. On 9th June 2009, a large explosion whose cause is unknown occurred in the Medanos 

Field causing a leak of 35,000-60,000 gallons of oil a day into the Libertad Gulf. A week 

later, scientists on a nationally televised press conference spoke of how, if not checked, 

the oil spill could spread to the Sylvania Keys, a protected area with high levels of 

biodiversity. This led to a public outcry for state intervention. 

07. On 24th July, a report, prepared by experts regarding the oil spill and classified as 

confidential, was leaked to a national newspaper which published it. Immediately after 

this, the share prices of FPS dropped drastically. 
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08. On 10th December, the Government of Sylvania amended the Oil Pollution Act (“OPA”) 

revising limitations on liability for damages caused by oil pollution and expanding the 

ambit of the meaning of damages. New safety obligations were introduced and the SD 75 

million cap on liability was removed with retrospective effect from 1st June, 2009. 

09. FPS, as a result, sought declaratory relief from Sylvanian Courts to the effect that Clause 

18 and 22 of the MLA had overriding effect vis-à-vis the amendments to the OPA. The 

matter is still pending before the courts. 

10. On 30th August, 2010, Sylvania incorporated the National Petroleum Company of 

Sylvania (NPCS) through the adoption of a new Hydrocarbon Law. 

11. The oil spill had caused severe damage to hundreds of businesses in Sylvania including 

important industries such as agriculture, seafood and tourism. Thousands of citizens had 

lost their jobs as a result of this adverse impact. 

12. On 22nd November, Clean Sylvania Environment (“CSE”), a non-profit NGO, demanded 

that the government take urgent action to remedy the damage caused by the oil spill. 

13. On 29th November, an executive order was passed by the President of Sylvania whereby 

FPS’s license was suspended until a plan to remedy the environmental damage was 

submitted. NPCS was authorised to take over the leaking oil wells to carry out measures 

to clean up the damage caused by the spill. By this time, the leaking wells had been 

plugged and FPS had mobilised an emergency to remedy the oil spill. 

14. The President of Freedonia entered into negotiations with the Sylvanian President 

regarding the taking over of the oil wells but with no result. FP and FPS as a result 

informed the Government of Sylvania of its alleged breach of the BIT and explained that 

the companies were willing to arbitration under the dispute resolution clause. The 

Government of Sylvania responded to their note by stating that the dispute was a inter-

State arbitration and not an investor-State arbitration.  

15. On 23rd March, 2011 FP filed for arbitration in the International Chamber of Commerce, 

in response to which Sylvania submitted their objections to the jurisdiction of the 

tribunal. 
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16. CSE meanwhile approached the Sylvanian Court of Administrative Matters for the 

release of the details of the proceedings between FP and the Government of Sylvania, 

which the court allowed despite FP’s objection. CSE consequently requested the 

Tribunal to be present at the hearings and filed an amicus curiae petition supporting the 

Government of Sylvania’s stance. 
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ARGUMENTS 

PART I: JURISDICTION 

1. THE JURISDICTION OF THE TRIBUNAL IS PRECLUDED BY OPERATION OF ARTICLE 12 OF 

THE FSBIT. 

17. Investment arbitration jurisprudence enumerates two tests to determine whether a legal 

entity is a State organ. The assessment of the degree of State control and participation in 

a company is based on two criteria: one being the structural test and the second being the 

functional test. Freedonia Petroleum LLC (“Claimant”), in the present case satisfies the 

structural test [1], as well as the functional test [2], to qualify as a State investor, thereby 

precluding the Tribunal’s jurisdiction under investor-State arbitration. 

1.1 Claimant is ‘State’ under the structural test 

18. The structural test is explained by the tribunal in Salini v. Morocco, as related to the 

structure of the company in general and the shareholders in particular.1 Direct or indirect 

ownership or control gives rise to a rebuttable presumption that it is a State entity.2The 

extent of State ownership of the shares of the company is one of the most important 

considerations of the structural test.3 

19. Claimant is a limited liability corporation incorporated in Freedonia. The Freedonian 

Government owns 60% of the shares in Claimant,4 indicating a prima facie high level of 

control over the affairs and actions of Claimant due to its majority shareholding. As the 

facts indicate, the participation of the Government of Freedonia was the same as that of 

any ordinary majority shareholder.5 As holding a majority interest in a company 

                                                
 

1Salini, ¶ 31, 32, 35 

2Maffezini, ¶77, 78, 79, 81 

3Wena, ¶131 

4¶1, Uncontested facts 

5 Clarification No. 34 
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ordinarily entails participation in management and control of the company, a rebuttable 

presumption that the company is State, arises.6 

20. Furthermore, it was not Claimant, but the President of Freedonia who initiated the 

diplomatic negotiations with Respondent to resolve the dispute. However, under Article 

11 (2) of the Treaty between the Republic of Freedonia and the Republic of Sylvania 

Concerning the Encouragement and Reciprocal Protection of Investments (“FSBIT”), it 

is the parties to the dispute who are required to conduct negotiations. This, along with the 

fact that the State of Freedonia could represent Claimant in the negotiations, indicates 

that the State through its majority ownership has a substantial interest in the management 

of Claimant.7 

21. Moreover, the remaining 40% of the shares are owned by a consortium consisting of 

Freedonian enterprises, with expertise in the various phases of oil exploration and 

production.8 This suggests that Claimant is a State owned enterprise, wherein the 

Government of Freedonia has control over which individual or enterprise holds a stake in 

Claimant. It can be presumed that the other 40% of the shares can be held only by those 

enterprises that have expertise in the production of oil. 

22. Therefore, the degree of control over the functioning of Claimant, as well as the control 

over the ownership of the other 40% of the shares, satisfies the structural test and thus 

Claimant can be considered as State. 

1.2 Claimant is ‘State’ under the functional test 

23. The functional test for the purposes of determining jurisdiction rationae personae is 

related to the objectives of the company in question.9 As it is possible that the structural 

test by itself may not always lead to a conclusive determination as whether an entity is 

State, the tribunal in Maffezini v. Spain referred to the functional test examining the 
                                                
 

6¶24, Uncontested facts 

7¶1, Uncontested facts 

8¶1, Uncontested facts 

9CSOB ¶19, 20;Impregilo, ¶199-204 
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functions or the role to be performed by the entity.10 The tribunal in CSOB v. Slovak held 

that a corporation operating for profit while discharging governmental functions 

delegated to it by the State, could be considered as State despite the entity being a private 

corporation.11 

24. It is accepted in international law jurisprudence that it is the State that has sovereignty 

over the natural resources in its territory.12 The Freedonian Government has absolute 

control and sovereignty over the natural resources of Freedonia, which also includes its 

crude oil or petroleum reserves. As the Government is the majority shareholder in 

Claimant, the sovereign function of the exploration, extraction and production of crude 

oil in the territory of Freedonia has been essentially delegated to Claimant. The 

delegation of sovereign authority to Claimant by the State leads to a presumption that 

Claimant is a State entity.13 

2. THE TRIBUNAL LACKS JURISDICTION RATIONAE MATERIAE 

25. The Tribunal does not have subject matter jurisdiction over either contractual claims [1] 

or treaty claims [2]. 

2.1 The Tribunal does not have jurisdiction over contractual claims 

26. The FSBIT allows contractual claims to be submitted before the Tribunal only by parties 

to the investment contract, in this case being FPS [1]. Further, any contractual claims 

espoused by Claimant are outside the jurisdiction of this Tribunal [2]. 

2.1.1 Claimant is not the ‘investor’ in the contractual claims submitted 

27. Article 11 (1) (a) of the FSBIT confers jurisdiction to the Tribunal over a dispute arising 

out of the interpretation or application of an Investment agreement between a 

                                                
 

10Salini, ¶ 33, 34 

11CSOB ¶19, 20 

12 GAResolution 1803  

13Ibid 
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Contracting Party and an Investor of the other Contracting Party.14 The MLA, the 

investment agreement in the present case, was between FPS and Respondent. 

Furthermore, FPS qualifies as an investor as per Clause 11 (6) of the FSBIT. It is a 

deeming provision, by virtue of which wholly owned subsidiaries of companies of the 

other Contracting Party, would also be treated as an investor having jus standi to 

approach the Tribunal. As FPS is the investor with respect to the MLA, it is only FPS 

which can invoke the Tribunal’s jurisdiction for the violations of the MLA. 

2.1.2 The Tribunal does not have jurisdiction over contractual claims by virtue of the 

Umbrella Clause 

28. Respondent contends that Claimant cannot invoke the Tribunal’s jurisdiction by bringing 

its contractual claims under Article 10, the Umbrella Clause of the FSBIT. Article 10 

states: 

“Each Contracting Party shall constantly guarantee the observance of any obligation 

it has assumed with regard to Investments in its Territory by Investors of the other 

Contracting Party.” 

29. It is contended that this clause, when given its ordinary meaning, cannot be interpreted to 

cover the contractual claims submitted by Claimant [1]. Permitting such broad based 

contractual claims dilutes the significance of the parties’ consent in submitting only 

certain kinds of disputes to the Tribunal [2]. 

2.1.2.1 Article 10, when given ordinary meaning, will not cover contractual violations 

30. Applying Article 31 (1)of the Vienna Convention on Law of Treaties (“VCLT”) to the 

interpretation of the Umbrella Clause by determining its ordinary meaning, the tribunal 

in SGS v Pakistan held that “commitments”, when ordinarily interpreted, cannot be 

construed to be “contractual commitments”.15 As the Umbrella Clause in the above case 

is substantially similar to Article 10 of the FSBIT, by applying the reasoning of the 

                                                
 

14 Article 11 (1) (a), FSBIT 

15SGS v. Pakistan ¶166 
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Tribunal, “obligations” under Article 10 cannot be widened to include “contractual 

obligations”.  

31. It is averred that broadening the base of the Umbrella Clause would in effect, open the 

investor to claims which are not based on an ‘investment’ in the host State, but find their 

genesis in obligations under domestic law. Such an unrestricted access to the Tribunal 

will potentially elevate all contractual disputes to the status of international obligations, 

discouraging investors to invest in the host State,16 in contradiction to the purpose of 

creating favourable conditions for investments, as stated in the preamble of the FSBIT. 

2.1.2.2 Policy impact and significance of consent 

32. The SGS v Pakistan tribunal raised the most flagrant policy concern, if umbrella clauses 

were extended to all contractual and other obligations of the parties vis a vis each other. 

Such an interpretation would open the floodgates to litigation as every contractual 

obligation, with remedy under domestic law, would potentially rise to the status of an 

international liability.17 Furthermore, as observed by tribunals in El Paso and Pan 

Amercian, BIT violations in the nature of expropriation or the failure to guarantee FET, 

have a higher threshold than a mere contractual violation.18 A broad interpretation of the 

umbrella clause would render such standards superfluous, as the Tribunal would be 

accessible even in cases of unconnected contractual violations.19 Such an interpretation 

would in effect, also render the dispute resolution mechanism provided under the 

contract, redundant.20 

                                                
 

16SGS v. Pakistan, ¶¶166, 168;Noble Ventures,¶53;Joy Mining, ¶81;CMS(Award), ¶299 

17SGS v. Pakistan, ¶¶166, 168; CMS (Award);Dolzer and Schreuer, p.159 

18El Paso, ¶73;Pan American, ¶105 

19SGS v. Pakistan, ¶168 

20Dolzer and Schreuer, p.159.El Paso; Pan American 
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33. Lastly, such an extended interpretation mitigates the significance of ‘consent’ given by 

the parties to arbitrate only certain kinds of disputes.21 For instance, under Article 11(3) 

of the FSBIT, the parties consented to submit only their ‘investment disputes’ for 

arbitration before the Tribunal.  Contractual claims were consented to be arbitrated 

before this Tribunal only when the dispute qualifies under Article 11 (1) (a) read with 

Article 11 (6) of the FSBIT. 

34. Therefore, the Tribunal does not have the jurisdiction to entertain the contractual claims 

submitted by Claimant. 

2.1.3 In any event, the Medanos license agreement has a dispute resolution clause. 

35. Dispute resolution clauses in agreements are lex specialis created to exclusively resolve 

disputes arising out of breach of agreement by a party. 22 The Vivendi Committee 

extended the principle to investment arbitration and noted that in cases where claims 

stem out of breach of contract and not breach of treaty, the valid forum clause in the 

contract would be given effect to by the Tribunal.23 This reasoning was endorsed by the 

SGS v Philippines tribunal, among others.24 The Philippines tribunal, despite assuming 

jurisdiction over contractual claims under the Umbrella Clause, did not admit the claim 

as the contractual dispute resolution clause was the lex specialis which overrode the 

interstate jurisdictional arrangements under the BIT.25 It was noted that the parties had 

already agreed to resolve the contractual disputes under the contractual dispute 

resolution mechanism and the Tribunal should support and supplement rather than 

override or replace this arrangement.26 Furthermore, the customary principle of pacta 

                                                
 

21SGS v. Pakistan, ¶168 

22SPP v Egypt, ¶¶149-50. 

23Vivendi II, ¶98-99 

24SGS v. Pakistan, ¶¶163-164;Joy Mining, ¶89;Azinian v Mexican, ¶98 

25SGS v. Philippines, ¶ 115-116 

26SGS v. Philippines, ¶155 
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sunt servanda should apply, wherein one investor invoking contractual jurisdiction 

pursuant to an offer made by the other contracting party must itself honour and comply 

with its pre-negotiated dispute settlement mechanism in the agreement.27 

36. Therefore, the jurisdiction of this Tribunal over claimant’s contractual claims is 

precluded by the existence of a dispute resolution clause in the MLA. 

2.2 The Tribunal does not have jurisdiction over the treaty claims submitted by 

Claimant 

37. The primary purpose of including a fork-in-the-road clause in a BIT is to discourage 

parallel proceedings concerning the same dispute before the domestic jurisdictional 

courts and the international tribunal.28 Even though some scholars have insisted upon the 

requirement of disputes being identical in both proceedings, this opinion is not 

consistent29as shown by the Tribunal in Pantechniki S. A. Contractors and Engineers v. 

Republic of Albania determining that the relevant test, as taken from the Woodruff case 

and the Vivendi Annulment decision, was whether the fundamental basis of the claim 

sought to be brought before the international forum is autonomous of claims to be heard 

elsewhere.30 It is necessary to determine whether the claimed entitlements have the same 

normative source and whether a claim truly does have an autonomous existence outside 

the contract.31 

38. Thus, it is not mandatory that the dispute before the domestic tribunals concerns the 

breach of a right under the BIT as long as the investor pursues a claim equivalent in 

substance to the one originating out of violation of provisions of the BIT.32 

                                                
 

27 Crawford, “Treaty and Contract”, p.13 

28McLachlan, p. 80 

29McLachlan,p. 106 

30Pantechniki, ¶61 

31Pantechniki, ¶6 

32McLachlan,p. 107. 
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39. Claimant has invested in Sylvania through its subsidiary, FPS by entering into the MLA. 

The MLA is the agreement by which Claimant’s investment has been authorized by 

Respondent. The proceedings before the Sylvanian courts involve the interpretation and 

application of the MLA as an investment agreement.33 The decision of the Tribunal will 

essentially involve the interpretation and application of the MLA as it is the MLA that 

establishes Claimant’s investment in Sylvania, thereby implying that the present claim is 

not autonomous of the claims submitted before the domestic courts. Therefore, the 

Tribunal should give effect to Article 11 (3) of the FSBIT, by declining its jurisdiction. 

40. Furthermore, as a breach of treaty is distinct from breach of contract34 by virtue of 

existing on the plane of international law, the fork-in-the-road provision becomes 

effectively redundant when it comes to a choice of forum regarding a dispute arising out 

of the principal treaty. By application of the principle of effet utile, which suggests that 

every word of a treaty must be given effect to,35 the fork-in the road provision should be 

interpreted so as to present a legitimate choice of forum selection to the investor, and not 

merely create a fiction by imposing jurisdictional qualifications, such as the requirement 

that the disputes should have identical causes of action. 

41. Therefore, if the Tribunal finds that the claims submitted by Claimant are based on 

violations of the FSBIT, its jurisdiction is precluded by the operation of Article 11 (3), as 

Claimant has relinquished its rights to invoke the Tribunal’s jurisdiction by submitting a 

similar dispute to the courts of Sylvania. 

3. CSE SHOULD BE ALLOWED TO PARTICIPATE IN THE ARBITRATION PROCEEDINGS 

42. CSE should be permitted to participate in the proceedings as confidentiality standards of 

international commercial arbitration cannot be imported to investment arbitration [1] 

especially when the latter concerns a matter of public interest [4]. Further, amicus curiae 

                                                
 

33 ¶16, Uncontested Facts 

34Impregilo;McLachlan, p. 103 

35 Crawford, “Treaty and Contract”, p. 9 
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participation has been accepted as an institutional practice in investment arbitration [2] 

and such participation not in contravention of the ICC Rules [3]. 

3.1 Confidentiality standards of international commercial arbitration cannot be 

imported to investment arbitration 

43. Incontestably, confidentiality is one the fundamental principles of international 

commercial arbitration.36 This principle however cannot be imported in investment treaty 

arbitrations as the obligations in international commercial arbitration stem out from an 

agreement between private parties, one of which may or may not be a State, unlike 

investment arbitration which necessarily involves State parties.37 It is not to say that 

merely by virtue of being State, confidentiality obligations are waived.38 However, 

transparency supersedes the requirement of confidentiality specifically in cases where the 

subject matter of dispute gives rise to questions of public interest.39Additionally, treaty 

violations work in close liaison with public international law standards. The outcome of 

such a dispute might not concern the public directly. However, it does affect the 

development of these public law principles governing the relationship between State and 

individual, which establishes the State practice and lays down the foundation of 

customary law.40 

3.2 Amicus Curiae participation has been accepted as an institutional practice in 

investment arbitration. 

44. Most institutional arbitrations have, as a practice, restricted the confidentiality 

obligations in investment arbitration and encouraged increased transparency and public 

                                                
 

36Alabama Arbitration 

37 Born and Shenkman, p. 37 

38Born and Shenkman, p. 37;Methanex, ¶49 

39Schreuer, Oxford, p. 756;Biwater, ¶114 

40Born and Shenkman, p. 28 
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participation.41 The NAFTA Free Trade Commission permits public access to documents 

submitted to or issued by the tribunal.42 The tribunal in Methanex concluded that it had 

jurisdiction to accept an amicus curiae brief under procedural discretion.43 Similarly, 

ICSID in Aguas Argentinas44and APSF45 borrowed the reasoning of the Methanex 

tribunal to permit the amicus curiae submission at the merits stage. Subsequently, the 

ICSID rules were amended in 2006 to incorporate the jurisprudential development. 

45. Therefore, the Tribunal should allow the participation of CSE as amicus curiae. 

3.3 ICC Rules do not preclude such participation 

46. Article 21(3) of the ICC Rules lists the qualifications required by non-parties to attend 

the hearings of the tribunal. Furthermore, Article 20(7) of the Rules authorizes the 

Tribunal to take the necessary measures to ensure confidentiality of proceedings. 

Nothing in the ICC rules prescribes strict standards of confidentiality. It is significant 

that when an attempt was made by the ICC to lay down strict standards of 

confidentiality, the Working Party rejected the suggestion given the increasing unrest 

regarding secrecy of such proceedings.46 Therefore, ICC does not intend to impose 

water-tight standards of confidentiality of proceedings so as to preclude participation of 

interested amicus curiae even when there is compelling public interest. 

3.4 Allowing CSE’s request to participate will be in the public interest of nationals of 

Sylvania 

47. As access to freedom of information to citizens is one of the cornerstones of democratic 

governance, amicus curiae participation ensures that the public has a right to 
                                                
 

41Friedman 

42 NAFTA FTC Notes of Interpretation Chapter 11 

43Methanex, ¶¶32,33 

44Aguas,  ¶18 

45APSF, ¶¶30, 31, 33 

46Derains and Schwartz, pp. 12,13 
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information47 regarding government actions that directly affect them,48 particularly in 

cases involving the environment.49 Furthermore, most of the cases which pioneered the 

amicus curiae participation concerned sensitive issues, involving the environment and 

fundamental rights of the citizens of a party.50 

48. Furthermore, such participation of appropriate representatives of the civil society 

enhances the legitimacy of the international arbitral process. Permitting participation of 

civil society in such arbitrations provides the public the opportunity to protect their 

interests by illuminating legal arguments and facts not addressed by the parties.51 

49. Arguably, not every matter of ‘public interest’ suffices to make a case for non-party 

participation. Further, the very legitimacy of amicus curiae representation can also be 

questioned. Such concerns can be remedied by following the reasoning taken up by the 

Aguas and Suez Vivendi Tribunals.  It was noted that amicus curiae participation through 

submission should be allowed in cases of appropriate subject matter by a suitable 

independent non-party which has the necessary experience, expertise and independence 

to bring before the Tribunal new perspectives and arguments.52 

50. In the present matter, Claimant’s failure to meet the safety compliances and honour 

obligations to remedy the environmental catastrophe caused by explosion in the Medanos 

sea affected not only the Sylvanian environment, but also adversely affected thousands 

of individuals in Sylvania who lost their jobs due to serious damage to agriculture, 

seafood, tourism and related industries due to the oil spill. It is averred that given the 

                                                
 

47OAS G.A. Res. 1932 

48 Friedman 

49Methanex; Aguas; Suze Vivendi; Rio Declaration, Principle 10 

50Aguas; Vivendi 

51Magraw and Amerasinghe 

52Aguas, ¶29, Dugan, p. 175 
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extent of impact of the decision on Sylvanian citizens, the subject matter of the dispute is 

appropriate for amicus curiae participation. 

51. Furthermore, CSE is a non-government organization funded by Sylvanian nationals and 

domestic agriculture and seafood companies. With its primary focus on promoting 

practical research for sustainable use of water resources in Sylvania, it possesses the 

requisite expertise to comment on the catastrophic effects of oil spills on environment. If 

permitted to participate, it can bring before the Tribunal the environmental concerns 

latent in the dispute and illuminate the lateral effect of the oil spill in Sylvanian life and 

biodiversity, which have not been addressed by the parties. 

 

3.5 CSE should be allowed to submit documents, be present and be heard at the 

hearings 

52. Both ICSID and NAFTA have express rules governing amicus curiae submissions to the 

Tribunal as well the presence of such non-parties in the hearings.53 Article 21(3) of the 

ICC Rules read with Article 20(7), governs presence of non-parties in the hearings but is 

silent on amicus curiae submissions. However, the ICC Rules do not preclude the 

participation of amicus. While the requirement of consent has been mitigated as far as 

amicus submissions are concerned, as a third party participates without rising to the level 

of a party or an intervener, Tribunals have maintained the requirement of consensus 

between parties when permission for attending hearings and being heard before the 

Tribunal is sought. 

53. Submissions: Claimant avers that CSE should be permitted to submit documents to the 

Tribunal as absence of provision in ICC prohibiting or restricting the same, 

overwhelming jurisprudence in investment law through cases heard in other tribunals 

make a strong persuasive case in its favour.54 Moreover, as the case before the Tribunal 

concerns public interest, the Tribunal should not exclude participation of a public 

                                                
 

53Supra ¶¶44-45 

54Vivendi; Methanex; UPS v. Canada 
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representative and ensure that they are at the least, given an opportunity to present their 

case.55 

54. Access to documents and confidentiality concerns: Even though tribunals have 

maintained the requirement of consent of both parties for allowing access to documents 

and hearings, the Tribunal is strongly urged to consider permitting CSE to attend the 

proceedings and argue their case. It is averred that maintaining such a stringent stance is 

logically inconsistent since, if the amicus curiae are not given access to basic documents, 

they would not be able to provide a succinct and effective non-party perspective on the 

issue.56 Relevant factual and legal points might be missed out by the amicus if they do 

not have an idea of the issues being addressed by the parties. The Biwater tribunal made 

an observation that one of the amicus submissions was vague, as the relevant information 

was not available to the amici at the time of filing the submissions.57 

55. It is contended that the often raised confidentiality concerns can be easily addressed by 

striking a balance between what information is released to the amici and what has to be 

kept confidential. In the instant case, the Sylvanian Court ordered the release of only the 

pleadings of the parties, withholding from the amicus the transcripts of the proceedings, 

as the latter in no way could have affected the content to be submitted by the amicus.58 

56. Attendance in hearings and presenting arguments: It is averred that it is superfluous to 

prevent the amici from presenting oral arguments before the Tribunal in absence of 

consent from both parties. As the sole purpose of oral arguments is to clarify written 

submissions, it is unfounded to impose the requirement of party consent on arguing the 

case when it has been waived off for written submissions. Further, as the purpose of 

amicus submissions is to enhance the competence of the tribunal by bringing in a new 

                                                
 

55Supra ¶¶47-51 

56Magraw and Amerasinghe 

57Biwater, ¶514 

58¶33, Uncontested Facts 
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perspective to the issue, amici should be given an opportunity to clarify their stand and 

be questioned on their submission.59 

57. The argument that allowing amici to argue will elevate them to the status of parties to the 

dispute is unfounded, as the Tribunal is not bound to note and decide on arguments 

raised by amici, due to the fact that the only purpose of such submission is to bring to 

light, facts relevant to public interest, which have not been brought up by the parties. 

Such submissions do not hold any evidentiary value. 

58. Costs: Furthermore, Claimant contends that the predicaments of unnecessary costs and 

delay can be remedied easily as done by the ICSID Tribunal in Vivendi,60 by calling for 

one common submission on behalf of the five interested amici. Similarly, the NAFTA 

FTC Rules in order to curb the cost of submissions and delay in response, have limited 

the number of pages of amicus applications and submissions to five and twenty 

respectively.61 

59. CSE’s only interest in the proceedings is to bring to the notice of the Tribunal, the 

flagrant manner in which damage caused to the environment by the oil spill and delay in 

clean-up operations by Claimant. Thus, it is contended that the minor inconveniences of 

cost or delay should be remedied by the Tribunal’s intervention and not be used to 

preclude interested non-parties like CSE from participating in the proceedings in public 

interest. Therefore, CSE should be permitted to participate in the proceedings. 

4. THERE HAS BEEN NO BREACH OF CONFIDENTIALITY OBLIGATIONS BY RESPONDENT. 

60. Respondent did not breach its confidentiality obligations as the confidential report did 

not consist of commercially confidential information [1], and even if it did contain 

confidential information, the report is not eligible for non-disclosure [2]. Furthermore, 

Respondent is fulfilling its international law obligations towards ensuring maximum 

disclosure of information [3]. 
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60Vivendi, ¶27 

61Schreuer, Oxford, p. 747 
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4.1 The report did not contain commercially confidential information 

61. The concept of commercial confidentiality refers to safeguarding the privacy of sensitive 

information of individuals and companies such as market position, financial health, trade 

secrets and other proprietary information.62 Any confidential business information which 

provides an enterprise a competitive edge may be considered a trade secret.63 Trade 

secrets encompass manufacturing or industrial secrets and commercial secrets. The 

unauthorized use of such information by persons other than the holder is regarded as an 

unfair practice and a violation of the trade secret. Such secrets or information are referred 

to as confidential information or classified information. 

62. The confidential report on the oil spill was prepared by the Sylvanian Ministry of Energy 

with testimonies by FPS and its personnel.64 The report investigated into the oil spill and 

concluded that the damaged well would become an unchecked gusher spilling oil into the 

Gulf of Libertad.65La Reforma published excerpts from the report, stating the 

consequences of the oil spill and the general failure on the part of FPS to take preventive 

and remedial action with respect to the disaster. The report did not contain any 

commercially sensitive information or any trade secrets of FPS, nor was such 

information published by La Reforma. The fall in the share prices of FPS was purely a 

consequence of its inadequacies in dealing with the oil spill, and not as a result of 

disclosure of any confidential information. Therefore, the confidential report did not 

contain confidential information. 

63. In any event, it is clear from the facts that Respondent was in no way responsible for the 

leak, as the source of the leak remains unknown.66 Thus, Respondent did not breach its 

confidentiality obligations. 

                                                
 

62IMF, Code of Good Practices 

63WIPO, “What is a trade secret?”  

64 Clarification No. 43 

65 ¶8, Uncontested Facts 

66 Clarification No. 64 
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4.2 In any event, the confidential report is not eligible for non-disclosure 

64. The freedom of information laws of most States includes a comprehensive list of grounds 

for non-disclosure of information.67 To bring about uniformity in determining the 

information, a joint mandate of the UN Special Rapporteur on Freedom of Opinion and 

Expression, the OSCE Representative on Freedom of the Media and the OAS Special 

Rapporteur on Freedom of Expression adopted a three part test for exceptions has been 

set out: the information must relate to a legitimate aim listed in the law; the disclosure 

must threaten to cause substantial harm to that aim; and the harm to the aim must be 

greater than the public interest in having that information.68 

65. Assuming that the confidential report contained commercially sensitive information and 

the trade secrets of Claimant, the report has to satisfy the three part test to qualify for 

non-disclosure. The oil spill from Claimant’s leaking oil well has caused catastrophic 

and irreparable damage to the Sylvanian environment and biodiversity. Hundreds of 

businesses in Sylvania were adversely affected by the oil spill leading to thousands of 

individuals losing their jobs. Important business activities such as agriculture, seafood 

and tourism were seriously damaged. In comparison, Claimant’s only loss was the drop 

in share prices caused by the leak of the report. There is no indication in the facts that 

Claimant was put at a competitive disadvantage following the leak. However, people of 

Sylvania have a major stake in the disclosure of the report, especially having regard to 

the extraordinary impact the subject-matter of the report had on the citizens of Sylvania. 

Therefore, as the confidential report fails to satisfy the three part test, the information in 

the report is not entitled to non-disclosure under the ground of commercial 

confidentiality. 

4.3 Assuming but not conceding that Respondent is responsible for the leak, 

international law mandates maximum disclosure 
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66. The principle of maximum disclosure is derived from the primary guarantee of the right 

to information, as declared by the Joint Declaration.69 The same is explicitly stated as an 

objective in a number of national laws. The principle of maximum disclosure further 

implies that the scope of the right to information extends to a wide range of information 

as well as Government organs and individuals. 

67. Furthermore, international law applies to States regardless of their internal laws and 

rules, including their constitutions and the States are bound to implement their human 

rights obligations.70 To give practical effect to the right to information, the State has a 

duty to publish and disseminate the information to the public. 

68. Assuming, but not conceding that Respondent is responsible for the alleged leak of the 

confidential report, it has fulfilled its obligations under international law to notify its 

citizens of the oil spill. Respondent had a duty to inform the people of Sylvania of the 

disaster and the extent to which the oil spill can affect the Sylvanian environment. 

Therefore, Respondent has not breached any of its confidentiality obligations, as it has 

fulfilled its mandate of full and complete disclosure of information. 

PART II: MERITS 

5. NPCS’S ACTIONS ARE NOT ATTRIBUTABLE TO RESPONDENT 

69. The principles of state responsibility posit that a State may be held to be liable for the 

acts of its entities only if such acts are attributable to the State.71 International custom on 

the rules of attribution are enshrined and codified in the International Law Commission’s 

(“ILC”) Articles on the Responsibility of States for International Wrongful Acts (“ILC 

Articles”), and has been commended by the General Assembly to the Governments.72 
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The applicability of the ILC Articles in investment claims have been confirmed by 

tribunals in numerous instances.73 

70. An act may be attributed to the State in this instance, on the basis of Articles 4, 5 or 8 of 

the ILC Articles, which declare that the acts of State organs, entities exercising 

governmental authority and entities that are controlled or directed by the State, may be 

attributed to the State. It is Respondent’s assertion that none of the requirements of the 

abovementioned provisions are met in the present case. 

5.1 NPCS is not an organ of Respondent 

71. Article 4 of the ILC Articles provides that States are responsible for the acts of their 

organs.74 The ILC Articles, however, do not provide a definition for the term “organ” of 

the State. Commentators have opined that given the lack of clarity within the ILC 

Articles themselves, a more general and flexible meaning should be affected, inclusive of 

all organs in a state’s governmental structure, including the legislature, executive and 

judiciary.75 

72. NPCS in the present case does not in any manner fall within the governmental structure 

of Respondent. Furthermore, it does not exercise legislative, executive or judicial 

functions. NPCS is merely a company created under the Hydrocarbon Law of Sylvania,76 

and therefore it is not a State organ. 

5.2 NPCS was not delegated any governmental authority by Respondent 

73. Article 5 of the ILC Articles provides that those acts carried out by entities which are not 

de jure state organs, but are empowered to exercise governmental authority are 
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attributable to the State.77 Article 5 does not attempt to define ‘governmental authority’, 

since the scope of the term would have to depend on the state’s history and tradition.78 

74. Investment tribunals have noted that there is no clear cut formula for the determination of 

governmental authority, and that each case would have to be weighed on its own 

merits.79 The primal test, however, is the nature of the function carried out by the entity 

and whether such an exercise of the function was authorised by domestic law.80 

Additionally, an important element of governmental authority is the exercise of a 

function that is an intrinsic State function, and not a general function that is usually 

carried out by non-state characters.81 The domestic law must further expressly authorise 

the exercise of public authority by the entity in question.82 

75. The present case does not witness a delegation or authorisation for the exercise of public 

authority by Respondent. The Executive Order only permits NPCS to assist the 

Sylvanian Government in the removal, assessment and cleaning up of the oil spill in the 

Medanos Field.83 The nature of NPCS’s work is only to coordinate the oil spill response, 

and does not involve the exercise of any ‘public function’ or a function to be carried out 

only by the State. The process of cleaning up an oil spill cannot be considered as an 

intrinsic state function, as it is not a function that usually, only the State is allowed to 

perform. 

76. Furthermore, the Executive Order is more in the nature of a permission to perform a non-

State function, than a delegation of any governmental authority or authorization of a 
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State organ. NPCS has only been permitted to assume temporary control over the 

response to the oil spill and handling the general clean-up operations. As the sovereign 

function of regulating and ensuring the protection of the environment still rests with 

Respondent, and has not been delegated to NPCS, the actions of NPCS cannot be 

attributed to Respondent under ILC Article 5. 

5.3 NPCS is not controlled by Respondent 

77. Article 8 of the ILC Articles provides that the state is responsible for acts of entities that 

are under the “direction and control” of the state.84 The term “direction and control” was 

taken up for consideration in the Nicaragua case where the ICJ laid down the ‘effective 

control’ test, whereby the state is required to direct or enforce the perpetration of the acts 

in question.85 However, the ‘effective control’ test has a high standard of proof and 

requires the state to issue specific directions to the entity concerned, and general control 

is not by itself proof of attributability.86 

78. In the context of investment disputes, the mere fact that a state incorporated an entity 

does not by itself hold the state responsible for its subsequent acts.87 Therefore, if a state-

owned enterprise were to secure control over an investor’s assets without expressly being 

directed or controlled by the state, the same acts cannot be attributed to the state.88 

79. In the present case, the mere fact that NPCS was state-owned does not by itself attribute 

NPCS’s actions to Respondent. Section 2 of Executive Order No. 2010-1023 uses the 

words “NPCS is hereby authorised to assist the Sylvanian Government”.89 This is an 

indication that Respondent in no way, ‘directed’ NPCS but merely authorised it to take 
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temporary control over the leaking oil wells for the overall management of the general 

cleaning-up of the oil spill. NPCS’s involvement is only limited to its assistance in 

coordinating the response, removal and assessment of the oil spill, and is not responsible 

for the expropriation of the oil wells. As NPCS was merely following its prerogative in 

fulfilling its function of the clean-up, its actions are not directed or controlled by 

Respondent. Therefore, NPCS’s actions are not attributable to Respondent. 

6. RESPONDENT’S ACTIONS DO NOT VIOLATE THE FAIR AND EQUITABLE STANDARD 

80. It is contended that NPCS’s acts are not attributable to Respondent. In any case, 

Respondent has not breached its Fair and Equitable Treatment (“FET”) obligations since 

the FET standard, as mandated by the BIT is subsumed within customary international 

law (“CIL”) [1], and that CIL mandates the International Minimum Standard (“IMS”) of 

treatment [2] and lastly, that Respondent has not violated the IMS standard [3]. 

6.1 Customary International Law is the guidepost for FET in the present case 

81. The International Minimum Standard, in customary international law asserts a level of 

treatment accorded to foreign investors by the host state, below which the treatment 

provided must not fall.90 Numerous writings in international law have espoused the stand 

that BITs are governed by CIL, and are not in any way a lex specialis.91 Furthermore, 

state practice in relation to the interpretation of clauses in BITs are concurrent on the 

point that the FET standard as mentioned in BITs are synonymous with the International 

Minimum Standard as propounded by CIL.92 

82. Article 2(2) of the FSBIT states that Parties shall at all times be accorded treatment “in 

accordance with customary international law, including fair and equitable treatment.” 

The Vienna Convention on the Law of Treaties provides that treaties shall be interpreted 

“in good faith with the ordinary meaning to be given to the terms of the treaty.”93 

                                                
 

90Neer; Waste Management; Thunderbird 

91 Alvarez 

92Newcombe and Paradell 

93 Article 31(1), VCLT 
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Interpreting the word “including” in the above light, it is axiomatic that the BIT intends 

the FET standard to be a facet of CIL. In other words, the FET treatment accorded by the 

BIT is limited by the ambit of CIL in this regard.94 

83. Therefore, given the ordinary meaning of Article 2 (2), the FET standard mentioned in 

the FSBIT is contained within the ambit of CIL. 

6.2 CIL mandates the treatment of property be accorded the International Minimum 

Standard 

84. Juristic writings are consistent on the view that IMS is the absolute minimum treatment 

that States are required to accord to investors.95 Investment tribunals have consistently 

confirmed the IMS principle since the Neer case, where it was held: 

“The treatment of an alien, in order to constitute an international 

delinquency, should amount to an outrage, to bad faith, to wilful neglect of 

duty, or to an insufficiency of governmental action so far short of 

international standards that every reasonable and impartial man would 

readily recognise its insufficiency.”96 

85. NAFTA tribunals have also confirmed the IMS standard and in the Waste Management 

case, highlighted that FET obligations would be breached only in cases where the 

conduct is “grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the 

claimant to sectional or racial prejudice.”97 

86. The customary norm of the IMS standard is further reflected in Article 1105, NAFTA. 

Numerous tribunals have interpreted this provision as codified custom,98 and have further 

                                                
 

94 USA-Uruguay BIT 

95Dolzer and Schreuer, p. 122; Shaw, p. 824 

96Neer, ¶¶60-62 

97Waste Management, ¶98 

98Myers; Mondev; ADF 
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maintained that the IMS standard is the absolute bare minimum below which a state’s 

treatment of investments cannot fall.99 

6.3 Respondent’s actions satisfy the international minimum standard 

87. Respondent contends that its actions satisfy the IMS requirement since its actions were 

neither arbitrary [1] nor did Respondent violate Claimant’s legitimate expectations [2]. 

6.3.1 Respondent’s actions not arbitrary 

88. Non-arbitrariness or protection from arbitrary measures is an inseparable facet of the 

FET standard.100 A measure is said to be arbitrary of discriminatory if a foreign investor 

is exposed to an unreasonable distinction based on prejudice rather that reason or fact.101 

The tribunal in the Saluka case propounded a three-pronged test that the cases in hand 

should be similar; they have been treated differently; and that this differential treatment 

is not based on reasonable justification. Tribunals have further opined that intention too 

plays a role in the determination of discriminative conduct.102 

89. Respondent contends that there is no question of arbitrariness in the instant case. There 

exist other provisions in force in Sylvanian legislations that have retrospective effect,103 

implying that legislations continue to operate validly, even though they have a 

retrospective effect. Moreover, there is nothing in the facts to suggest that the Oil 

Pollution Act (“OPA”) applied only to FPS. The fact that FPS was the sole bidder in the 

tender issued for the Medanos field does not indicate that FPS was the only company 

involved in oil exploration and production in Sylvania. Therefore, Respondent’s 

measures are not arbitrary. 

6.3.2 Claimant’s legitimate expectations were not violated by Respondent 

                                                
 

99 Glamis Gold; NAFTA FTC Notes of Interpretation IMS 

100 Vascannie; Schreuer, FET; CMS (Award), ¶290 

101ELSI, ¶¶72-73, Lauder, ¶221 
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103 Clarification No. 81 
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90. Laws of the land play a role in shaping the expectations of investors.104 Although the 

principle of legitimate expectations has been recognised to be a facet of the FET 

standard,105the expectations must, however, outweigh the public interest.106 It has been 

opined that even though investors are entitled to a certain amount of stability in the legal 

and business framework, they should nonetheless steel themselves for changes in the 

law, and adapt themselves according to those changes.107 

91. In the present case, Respondent admittedly by way of amendment to the OPA, revised 

limitations on liability for damages caused by oil pollution and expanded the ambit of the 

meaning of damages.108 Respondent further set out new safety obligations and removed 

the SD 75 million cap on liability in cases of oil spills.109 

92. It is contended, however, that the above amendments were enacted for a public purpose. 

The damage caused by oil spills is devastating and cost huge amounts of money to 

remedy and clean-up. The damaged wells released 35,000 to 60,000 gallons of oil every 

day into the Gulf of Libertad,110 which is a substantial amount capable of destroying the 

Sylvanian environment. Moreover, scientific advisors stated that the oil could get into a 

loop current, carrying the oil along the Sylvanian coast and into the Sylvania Keys, a 

protected marshland characterized by high levels of biodiversity.111 The oil spill’s effect 

could further increase and affect the Sylvanian economy, and given the prevailing 

situation, there was a real need for the amendment to the OPA in the public interest. 
                                                
 

104Thunderbird, ¶147; CME Czech, ¶611; Metalclad, ¶¶84-85; Ethyl Corp., p. 726; Fowles. 

105Generation Ukraine, ¶¶20-37; Tecmed, ¶154; CME Czech, ¶611; Eureko, ¶232 

106Saluka, ¶306;Thunderbird 

107Klager, p. 187 

108 ¶11, Uncontested Facts 

109 ¶13, Uncontested Facts 

110 ¶7, Uncontested Facts 
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Therefore the amendments to the OPA do not violate the legitimate expectations of 

Claimant. 

7. RESPONDENT’S ACTIONS DO NOT VIOLATE ARTICLE 4 OF THE BIT 

7.1 Claimant’s Investment was not unjustly expropriated 

93. Respondent contends that the steps taken by Respondent vis-à-vis Claimant’s investment 

are not expropriatory in nature [1]. In any case, the expropriation is validated under 

Article 4(2) of the BIT [2]. 

7.1.1 Respondent’s actions do not amount to expropriation 

94. It is contended that the steps taken by Respondent do not amount to either direct 

expropriation [1] or indirect expropriation [2]. 

7.1.1.1 Respondent’s actions do not amount to direct expropriation 

95. A direct expropriation signifies a deprivation of an investor’s rights and a corresponding 

acquisition of those rights.112 A direct expropriation is said to have occurred in cases 

where the title of the property is transferred to the expropriating state.113 

96. In the instant case the title over the oil wells remained with Claimant. Respondent merely 

took over those oil wells that were leaking in order to conduct and remedial works in 

order to clean the Gulf of Libertad of the oil that had been released into it. The tribunal 

should therefore hold that there was no direct expropriation of Claimant’s property. 

7.1.1.2 Respondent’s actions do not amount to indirect expropriation 

97. Indirect or creeping expropriation refers to a series of expropriatory measures wherein a 

state interferes with the investor’s property rights to such an extent that such rights are 

rendered ineffective.114 An expropriatory measure is considered as such by the extent of 

                                                
 

112De Sabla, p. 602 

113Amco, ¶114; Norwegian Claims,¶332 
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deprivation the investor suffers and not determined by the intention of the government.115 

Claimant’s assertion that the taking over the oil wells amounts to expropriation does not 

hold water since the MLA was nullified by the ordinance promulgated by Respondent [1] 

and in any case, Respondent’s acts constitute a valid exercise of police powers [2]. 

7.1.1.2.1 Claimant’s investment ceased to exist following the Executive Order 

98. An investor’s rights are generally governed by the laws of the state in which the 

investment is located, or the lex situs.116 The Azinian tribunal noted that in cases where 

an investment is governed by a contract that is governed by the law of the host state, 

there can be no expropriation in cases where the same contract is invalid or nullified by 

the lex situs.117 The tribunal reasoned that in such cases the question of expropriation 

doesn’t arise at all since there is no contract to expropriate.118 

99. Article 1(2)(e) of the FSBIT states that an ‘investment’ includes “any license…issued 

in accordance with current provisions governing the exercise of business activities, 

including prospecting for cultivating, extracting and exploiting natural resources.” 

However, the FSBIT restricts such an investment by using the words “in accordance 

with current provisions.” 

100. The term “current provisions” is a reference to the lex situs, and thus the Executive 

Order forms a part of the lex situs and is included in the term ‘current provisions’. The 

promulgation of the ordinance suspended the MLA, thereby nullifying all of Claimant’s 

rights accrued under it, as well as its investment which is the MLA itself, under Article 

1(2)(e). Therefore, the rights of the Claimant under the MLA ceased to be an 

“investment” and with such rights nullified the question of expropriation no longer 

arises. 
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7.1.1.2.2 Respondent’s acts are a valid exercise of police powers and hence do not 

amount to expropriation. 

101. The actions of a state are not considered to be expropriatory if they constitute a valid 

exercise of its police powers.119 Investment tribunals have in numerous cases espoused 

the view that states may justify deprivations based on the exercise of its police 

powers.120 

102. International law has accorded the term ‘Police Powers’ with a very broad definition. 

The tribunal in the Methanex case held that any “non-discriminatory regulation for a 

public purpose” falls within the scope of a State’s police powers.121 Moreover, three 

broad categories of police powers have been recognised by international jurisprudence 

as well as commentary: (i) public order and morality; (ii) protection of human health 

and the environment; and (iii) state taxation.122 

103. The tribunal in the Saluka case observed that deprivations may be justified if they are 

the consequence of bona fide regulatory actions aimed at the maintenance of public 

order.123 A three-pronged test is adopted for this purpose: the measure must be non-

discriminatory, bona fide and aimed at public welfare.124 

104. The oil spill adversely affected hundreds of industries in Respondent including 

important industries such as agriculture, tourism and seafood. Thousands of citizens 

lost their employment due to the catastrophic consequences of the oil spill.125 Public 
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order therefore had to be maintained and the acts of Respondent were therefore valid 

and justified. 

105. Despite the lack of precedents vis-à-vis the exercise of police powers for the protection 

of human health and the environment, the instant case is axiomatically encompassed 

within its scope. The oil spill caused catastrophic damage to the Sylvanian environment 

in addition to its industries that depended on the marine ecosystem and the well-being 

of the environment. Respondent furthermore seized control over the leaking oil wells 

only as a consequence of the failure of Claimant to submit a plan for the curtailing and 

remedying the oil spill.126 The seizure was moreover executed by means of an 

ordinance. 

106. The tribunal should therefore hold that Respondent validly exercised its police powers 

in seizing the oil wells. 

7.1.2 In any event, the expropriation is validated by Article 4 (2) of the BIT 

107. Assuming Respondent’s acts were expropriatory in nature, it is contended that the 

expropriation was lawful in nature since it was for public purposes [1], the principles of 

due process were adhered to [2] and lastly, Respondent’s acts were carried out on a 

non-discriminatory basis [3]. 

7.1.2.1 The expropriation was for public purposes 

108. All expropriations must be in public interest.127 Article 4 of the FSBIT states that 

investors’ properties shall not in any way be expropriated “except for public purposes”. 

The public purpose exception has been accorded a very wide interpretation by tribunals 

to mean “some genuine interest of the public.”128 Given its wide ambit, it has rarely 

been a bar to lawful expropriation.129 Several BITs130 as well as customary international 
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law131 support this stance since it is reasoned that since public welfare requires the 

taking of property, this right is dependent on good faith as well as genuine public need. 

109. International law moreover recognises permanent sovereignty of States over their 

natural resources132 and emphasizes that their exploitation should conform to the rules 

which nations freely legislate.133 Protection of natural resources is a legitimate public 

welfare objective owing to its developmental implications.134 

110. In the present matter, the oil spill caused catastrophic damage to the Sylvanian 

environment. Pursuant to the explosion in the Medanos Field, thousands of gallons of 

oil were leaked into the Gulf of Libertad, severely affecting the marine ecosystem and 

the surrounding environment.135 The oil spill caused severe damage to the environment 

and adversely affected the Sylvanian economy and employment. Hundreds of 

businesses having a direct relation with the environment and ecosystem were 

catastrophically affected by the oil spill and consequently thousands lost their means of 

livelihood.136 

111. Given the prevailing situation, Respondent should be granted a wide margin of 

discretion since, “in the absence of an error of factor or of law, of an abuse of power or 

of a clear misunderstanding of the issue, it is not the Tribunal’s role to substitute its 

                                                                                                                                                  
 

130Article 5(1) Panama-UK BIT; Article 5(1), Bolivia-UK BIT; Article 4(1), Bosnia and 

Herzegovina- Sweden BIT; Article 5, Israel-Thailand BIT; Article 7(1), Australia-Egypt BIT; 

Article 6(1)(a), Kuwait-Netherlands BIT 

131Reinisch; Newcombe and Paradell, p. 370 

132GA Resolution 1803  

133Ibid, ¶2 

134Ibid 

135 ¶8, Uncontested Facts 

136 ¶21, Uncontested Facts 



TEAM ALFARO, 2011 FDI MOOT  -Arguments- 

 
MEMORIALforRESPONDENT 

33 

own judgment for the discretion of the Government”.137 Thus, the seizure is consistent 

with the FSBIT, which calls for the Contracting Parties to protect each other 

investments, subject to the maintenance of health, safety and environmental standards. 

7.1.2.2 The expropriation was in conformity with all legal provisions and procedures 

112. Since the texts of the procedural laws of Sylvania are not available on record, the due 

process requisite must be analysed in the light of relevant international standards. It has 

been established through the commentaries as well as judicial practice that the standard 

for the denial of due process is a very high one, its ambit covering only gross 

miscarriages of justice.138 A lack of due process may thus be proven only in cases of 

“manifest injustice in the sense of a lack of due process leading to an outcome which 

offends a sense of judicial propriety.”139 

113. In the instant factual matrix, Claimant was requested by Respondent to submit a plan to 

curtail and remedy the oil spill acceptable by the Government.140 However, only when 

no such plan was submitted141 did Respondent intervene by the means of promulgating 

an ordinance. The tribunal, given the above facts, should therefore rule that due process 

was complied with in the current dispute. 

7.1.2.3 The expropriation was executed on a non-discriminatory basis 

114. It has already been submitted that the seizure of the oil wells are non-discriminatory.142 
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7.2 The seizure is not compensable 

115. International law provides certain exceptions whereby expropriatory measures need not 

be compensated by the State. In the instant case, the seizure is not compensable since 

the same was a legitimate exercise of police powers of the State [1] and in any case, 

CIL does not mandate compensation for expropriations [2]. 

7.2.1 The seizure, being a legitimate exercise of police powers of the State, is not 

compensable 

116. International law recognizes that a State need not compensate foreign property owners 

for interference with property interests that results from bona fide general taxation, 

regulation, forfeiture for crime, or other action of the kind that is commonly accepted as 

within the police power of states.143 

117. It is established that Respondent’s measures were in valid exercise of their police 

powers.144 Therefore, Respondent is not entitled to pay compensation to Claimant. 

7.2.2 Customary International Law does not mandate payment for expropriations 

118. Commentators have opined that international custom does not mandate the payment of 

compensation in all cases of expropriation. In fact, CIL maintains a very wide stance on 

this issue and its elasticity provides for factors such as the financial burden imposed on 

the host state.145 Commentators have endorsed the view that even though CIL mandates 

full compensation for expropriated property, it nonetheless recognises certain 

exceptions to the rule such as in situations where the compensation would result in an 

overwhelming financial burden on the host state.146 
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119. In the present case, the oil spill adversely affected numerous industries in Sylvania, out 

of which many were industries which were important to the Sylvanian economy.147 As 

a result, Sylvania was in a dire economic situation since its industries were severely 

damaged and thousands of its citizens lost their livelihood. The payment of 

compensation, therefore, would be an overwhelming financial burden upon Respondent 

in the light of its current economic stability. 

120. The tribunal should therefore hold that compensation is not payable under CIL due to 

the overwhelming fiscal burden it places on Respondent. 
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PRAYER FOR RELIEF 

 

121. In view of the submission as presented above, Respondent respectfully requests the 

Tribunal to adjudge and declare: 

 

1. That the Tribunal has no jurisdiction over the present dispute. 

2. That the Tribunal has jurisdiction over the counter-claim submitted by Respondent. 

3. That CSE should be allowed to participate in the arbitral proceedings as a non-

disputing party. 

4. That Respondent did not materially breach its confidentiality obligations. 

5. That NPCS’s actions are not attributable to Respondent. 

6. That Respondent’s actions have not amount to expropriation, discrimination or to 

violation of fair and equitable treatment, or to violation of general international law or 

applicable treaties. 

7. That Claimant is not entitled to compensation. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 30, 2011 

 

------/s/------ 

Team Alfaro 

 On behalf of Respondent, 

Government of the Republic of Sylvania 
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