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STATEMENT OF FACTS 

1. Freedonia Petroleum LLC (hereinafter “CLAIMANT”) is an international energy company 

incorporated in accordance with the laws of the Republic of Freedonia. The Republic of 

Freedonia holds a 60 % stake in CLAIMANT. 

2. On 13 June 1994 The Government of Freedonia and the Government of Sylvania signed the 

Bilateral Treaty Between the Republic of Freedonia and the Republic of Sylvania Concerning the 

Encouragement and Reciprocal Protection of Investments (hereinafter the “FS-BIT”). 

3. On 17 October 2006, the Government of Sylvania (hereinafter “RESPONDENT”) issued an 

international tender for deep sea exploration blocks in the Medanos Field situated in the territorial 

waters of the Republic of Sylvania. 

4. On 1 February 2007, CLAIMANT established Freedonia Petroleum S.A. (hereinafter “FPS”) in 

Sylvania which has subsequently been granted a 5-year non-exclusive Medanos Licence 

Agreement (hereinafter the “MLA”) by RESPONDENT on 26 May 2007. 

5. On 9 June 2009 an explosion of unknown origin occurred in the Medanos Field causing several 

exploration wells to leak into the Gulf of Libertad releasing 35,000-60,000 gallons of oil into the 

sea each day. 

6. On 29 September 2009 “La Reforma”, a leading Sylvanian newspaper, posted excerpts from a 

Sylvanian Government report informing the public about the oil leak and pointing out that FPS 

failed to take appropriate action to mitigate potential damage. 

7. On 10 December 2009 the Sylvanian Oil Pollution Act (hereinafter the “OPA”) was amended, 

setting out new safety obligations. The OPA was made effective as of 1 June 2009. 

8. On 12 February 2010 FPS sought declaratory relief from the Sylvanian courts to the effect that 

the terms of the MLA took precedence over the amended OPA. 
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9. On 26 February 2010 FPS was ordered to pay SD 150,000,000, under the amended OPA, for the 

alleged breach of its obligations under the MLA. FPS resorted to the Sylvanian Ministry of 

Energy to resist this order. On 10 June the Sylvanian Ministry rejected FPS’s administrative 

claim.  

10. On 10 August 2010 Sylvania adopted a new Hydrocarbon Law which, inter alia, created the 

National Petroleum Company of Sylvania (hereinafter “NPCS”), which was incorporated on 30 

August 2010. NPCS is a company fully owned by RESPONDENT.  

11. On 29 November 2010 the President of Sylvania enacted the “Emergency Authorization 

Regarding the Medanos Oil Field” by which it suspended FPS’s licence and authorized NPCS to 

assist RESPONDENT in performing necessary actions to cope with the oil spill problem. 

Subsequently, management and operating teams, sent by RESPONDENT, took over FPS’s premises 

of the oil wells. 

12. On 23 March 2011 CLAIMANT filed a request for arbitration with the International Chamber of 

Commerce (hereinafter the “ICC”) against the Republic of Sylvania invoking the FS-BIT dispute 

resolution clause. On 29 April 2011 RESPONDENT submitted its objections to the jurisdiction of 

the ICC and served notice of its counterclaim. On 28 July 2011, CLAIMANT, RESPONDENT and 

the Tribunal signed the Terms of Reference.  

13. On 31 August 2011, Clean Sylvanian Environment (hereinafter “CSE”), a non-profit NGO 

promoting research of water resources and environment, submitted to the Sylvanian Court of 

Administrative Matters a request for the release of details concerning the initiated arbitration 

proceedings, which was subsequently granted. On 10 September 2011, CSE filed a request with 

the ICC Tribunal a request to be present at the hearings, to submit documents and to be heard as a 

non-disputing party in the proceedings between CLAIMANT and RESPONDENT. 
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PART ONE – ARGUMENTS ON JURISDICTION 

14. Respondent’s main contention with respect to jurisdiction relates to CLAIMANT’S evident lack of 

standing before the ICC as a state-owned entity. What is more, due to the effect of the fork-in-

the-road clause from FS-BIT Art. 11, the jurisdiction of the Tribunal is precluded. RESPONDENT 

also asserts that, in any event, the true nature of CLAIMANT’s contentions and a prevailing dispute 

resolution mechanism contained in the MLA, bar the Tribunal form exercising its jurisdiction. 

With respect to the notion of transparency and prevailing practice of investment tribunals, 

RESPONDENT contends that CSE should be granted amicus curiae status and accordingly allowed 

to participate in the proceedings. Finally, as a matter of arbitral and procedural efficiency, 

RESPONDENT submits that its counterclaim should be heard before the Tribunal and accepted in 

the light of the facts of the case. 

I. THIS TRIBUNAL DOES NOT HAVE JURISDICTION TO HEAR THIS DISPUTE 

15. CLAIMANT states that RESPONDENT failed to take action in order to protect its investment in 

Sylvania.1 As a result CLAIMANT seeks to rectify this state of affairs before the ICC in accordance 

with the FS-BIT dispute resolution mechanism.2 Contrary to these assertions and supported by 

the facts of this case and the applicable provisions of the MLA and the FS-BIT, RESPONDENT 

submits that this Tribunal should decline jurisdiction for at least three reasons. Firstly, CLAIMANT 

cannot rely on the FS-BIT dispute mechanism since it is a state owned entity and since it cannot 

be considered as the Investor in this dispute (A). Secondly, regardless of CLAIMANT’s status as 

Investor, FPS is a necessary party to these proceedings. Consequently any potential claim lodged 

with the ICC should have been submitted with FPS’s participation (B). Lastly, the jurisdiction of 

the ICC is once more precluded because the MLA contains a prevailing dispute resolution 

mechanism (C).  

A. Claimant cannot rely on the dispute settlement mechanism contained in FS-BIT Art. 
11 

                                                        
1ToR(c)  
2 Uncontested facts, ¶26 
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16. This Tribunal should be not be misled by CLAIMANT’s attempts to present itself as the Investor in 

this dispute. First and foremost, RESPONDENT submits that CLAIMANT would not, in any event, be 

able to rely on the dispute settlement mechanism contained in FS-BIT Art. 11 but rather Art.12 

because it is a state-owned entity (1). Secondly, it was FPS, not CLAIMANT, which concluded the 

MLA with RESPONDENT so it is FPS which satisfies the BIT’s definition of Investor, as opposed 

to CLAIMANT. Therefore only FPS can be considered as the Investor in this dispute (2) 

1. CLAIMANT is a state-owned entity and cannot rely on FS-BIT Art. 11 

17. Principally, the scope of investment agreements is delimited primarily through definitions of key 

terms, such as, inter alia, the term “investor”.3 Furthermore, BIT dispute mechanisms serve the 

purpose of providing a forum for the settlement of disputes between investors and host states.4 

With this in mind, RESPONDENT submits that under the relevant FS-BIT, CLAIMANT cannot be 

considered as the Investor in this dispute and therefore does not have standing to pursue 

arbitration before the ICC. 

18. Namely, while RESPONDENT does not contest the fact that CLAIMANT is a company established in 

accordance with the laws of the Republic of Freedonia,5 it must stress that the Government of 

Freedonia holds a 60 % stake in this international energy company.6 Given that the Government 

of Freedonia has a persuasive majority interest in CLAIMANT and that the energy sector is 

generally an area of public interest, this Tribunal should find that CLAIMANT falls under the 

exception provided for in FS-BIT Art. 1. Namely, the said provision stipulates that any natural or 

legal persons who would normally fall under the category of Investor are not to be deemed as 

such if they pursue sovereign activities.7  

                                                        
3 UNCTAD International Investment Agreements, p.137 
4 Muchlinski, p.40  
5 Clarifications, ¶61 
6 Uncontested facts, ¶1 
7 FS-BIT Art. 1 (3) 
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19. It is not unusual for governments to have a particular, strategic interest in certain sectors of 

industry. Namely, governments consider some companies vital enough for the state to maintain a 

controlling stake in them.8 The energy and oil industries are such sectors of industry that have 

traditionally sparked the attention of states and have been subject to governmental control. For 

instance, in 2004, Russia compiled an extensive list of sectors which the government intends to 

control, among which the oil and gas industry was listed in the “top sensitive sector”.9 

Unsurprisingly, Russia’s oil production is in the hands of five companies responsible for 80 % of 

Russia’s crude oil production, two of which are state owned and controlled:  Rosneft10 and 

Gazprom11. Recently, the Chinese SASAC also revealed several sectors in which the Chinese 

Government is to maintain absolute control. Predictably the oil industry was one of them.12  

20. There are of course various ways in which a government can maintain control of strategic 

companies, mostly by retaining an ownership stake in excess of 50 %13. What is more, it is not 

uncommon for a company to be established as a limited liability company while still being state 

owned, like the UK company, Network Rail14. Network Rail is a company limited by guarantee 

created and owned by the government. 

21. Also, it is commonplace for state owned companies to incorporate the name of the state in the 

company name, especially in the energy and oil industry. For instance: Abu Dhabi National Oil 

Company15, a state-owned oil company of the United Arab Emirates,  China National Offshore Oil 

Company16 and China National Petroleum (PetroChina)17, Chinese state-owned enterprises, 

                                                        
8 Mattlin, p. 1 
9 Liuhto, p.11 
10 http://www.rosneft.com 
11 http://www.gazprom.com 
12 Mattlin, pp.12-13 
13 Ibid p.4 
14 http://www.networkrail.co.uk 
15 http://www.adnoc.ae 
16 http://en.cnooc.com.cn 
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Kuwait Petroleum Corporation18, National Iranian Oil Company (NIOC)19 state-owned Iranian 

company, Petroleos Mexicanos (PEMEX)20 Mexican state-owned petroleum company, are only a 

few among hundreds of examples. The fact that CLAIMANT bears the name “Freedonia” in its 

name should be at least indicative of the control the Republic of Freedonia holds over CLAIMANT. 

22. In conclusion, despite the fact that CLAIMANT may be, in the eyes of company law, formally a 

limited liability company, substantially it is state owned and the Republic of Freedonia certainly 

has a substantial interest in this oil and energy undertaking. Therefore, this purely formal barrier 

in the form of “limited liability” should not be transformed into a tool with which CLAIMANT can 

abuse these proceedings and mask itself as a creature of private law even though it is essentially a 

sovereign entity.  

2. FPS is the Investor in this dispute 

23. RESPONDENT submits that notwithstanding and regardless of the fact that CLAIMANT is a state-

owned entity, the only Investor in this dispute is FPS. Firstly, only FPS satisfies the FS-BIT 

definition of Investor (1) and, secondly, it was FPS that concluded the MLA and that had a 

decisive involvement in the investment (2). 

i. Unlike CLAIMANT, FPS satisfies the FS-BIT’s interpretation of  “Investor” 

24. It is commonplace for BITs to define categories of investors in other words, the natural and legal 

persons that will be considered as investors. 21 In light of this, RESPONDENT submits that only 

FPS would have been able to invoke the FS-BIT Art. 11. 

25. Namely, with respect to the initiation of proceedings Art. 11 (6) stipulates that:  

                                                                                                                                                                                    
17 http://www.cnpc.com.cn/en 
18 http://www.kpc.com.kw/default.aspx 
19 http://www.nioc-intl.ir 
20 www.pemex.com 
21 Shlemmer, p.69, UNCTAD Key Terms and Concepts in IIAs 
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“For the purpose of any proceedings initiated in accordance with this Article, any 

company duly incorporated, constituted or otherwise duly organized under the 

applicable laws and regulations of a Contracting Party or a political subdivision 

thereof that, before the occurrence of the event or events giving rise to the dispute, 

was owned or controlled by nationals or companies of the other contracting party, 

shall be treated as an Investor of such other Contracting Party.”  

26. RESPONDENT must note that even though FPS satisfies the FS-BIT’s assessment of the term 

“Investor”, standing before the ICC in this case is a purely hypothetical assumption given that the 

MLA has its own dispute settlement mechanism. 

ii. CLAIMANT had virtually no involvement in the Investment 

27. On 26 May 2007, FPS concluded the MLA with RESPONDENT22 with both Parties undertaking to 

conform to certain obligations.23 Thus, as the company obligated to observe the provisions of the 

MLA and the company consequently liable for any non-compliance thereof, FPS, the investor, 

would be the only entity that would have standing to pursue arbitration in accordance with the 

FS-BIT dispute settlement mechanism if the investment was to go astray.24  

28. In addition, the activities of CLAIMANT and FPS, from the period starting from the conclusion of 

the MLA to the explosion and ultimate recourse to arbitration, based on the facts of this case can 

lead this Tribunal to no other conclusion than that FPS is at least only a necessary party to the 

proceedings. 

B. FPS is a necessary party to these proceedings and its involvement precludes ICC 
jurisdiction 

29. RESPONDENT submits that regardless of this Tribunal’s finding on CLAIMANT’s capacity as 

Investor, FPS remains a necessary party to these proceedings. Without the participation of FPS 

                                                        
22 Uncontested facts, ¶4 
23 Uncontested facts, ¶5-6 
24 FS-BIT Art. 11 (6) 
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before an ICC tribunal invoked under FS-BIT Art. 11, CLAIMANT’s claim remains insufficient 

because FPS is a crucial party to the Investment and consequently, to the proceedings (1). 

Furthermore, given that FPS is indispensable to the proceedings, had CLAIMANT and FPS jointly 

lodged their claim, the jurisdiction of this Tribunal would nevertheless be precluded because FPS 

made a choice under the FS-BIT fork-in-the-road clause (2). 

3. CLAIMANT cannot have separate standing before this Tribunal 

30. Even if this Tribunal finds that CLAIMANT warrants “Investor” status, given the paramount 

importance of FPS in this dispute, CLAIMANT should not have lodged its claim with the ICC 

without FPS as a co-CLAIMANT.  

31. The facts of this case show that from the conclusion of the MLA until the ultimate recourse to 

arbitration, FPS was the principal player in this investment. Namely, FPS’s actions before and 

after the oil spill could lead to no other conclusion than that it was the investor and that it was 

attempting to secure the investment. Firstly, FPS concluded and signed the MLA with 

RESPONDENT.25 Subsequently, on 15 June 2010, FPS met with Sylvanian Government officials to 

try to reach an agreement regarding the payment for the breach of MLA obligations.26 

Furthermore, it was FPS, not CLAIMANT, who sought relief from Sylvanian courts27 and the 

Sylvanian Ministry.28 In fact, prior to CLAIMANT’s lodging its claim with the ICC it was 

practically inactive during the period from the explosion up until seeking dispute resolution under 

the auspices of the ICC. 

32. What is more, Tribunal must also take into consideration the fact that very participation of 

CLAIMANT in the bid for oil exploration permit was conditioned by establishment of a wholly 

                                                        
25 Uncontested facts, ¶4 
26 Uncontested facts, ¶18 
27 Uncontested facts, ¶16 
28 Uncontested facts, ¶16 
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owned subsidiary in Sylvania29 – FPS in this case. Host sates have the power to determine and 

regulate the entry of investments in their territory.30 Understandably, states also have the 

authority to prescribe the form which a transaction must take to be considered an investment.31 

RESPONDENT made it very clear that it will award an oil exploration and drilling licence only to a 

company incorporated in Sylvania,32 whether it is foreign or not. CLAIMANT, obviously aware of 

this precondition,33 incorporated FPS in Sylvania which then proceeded to do business with 

RESPONDENT. Accordingly, CLAIMANT’s separate ius standi, in light of the facts of the case, 

regarding the investment dispute would not only contravene international but national law as 

well. 

33. A submission of claims by a foreign investor with an international arbitration tribunal along with 

its subsidiary (established in the host state) would be in line with case law. Namely, foreign 

companies seeking protection from host states would seek protection before international 

arbitration tribunals in concert with their subsidiaries.  

34. This was the situation in the Amco34 and Suez 35 cases. In the Suez case, Aguas Provinciales de 

Santa Fe S.A. (APSF), an Argentine company founded by the other claimants in the host state to 

secure and manage the investment in the host state, jointly filed its request for arbitration before 

the ICSID with three other companies. Also, in the Amco case, three claimants jointly submitted 

their claim with ICSID. One of the claimants was P.T. Amco, a subsidiary established in the host 

state by Amco Asia, the other claimant.  

                                                        
29 Uncontested facts, ¶2 
30 Gomez-Palacio/ Muchlinski, p.228 
31 Schlemmer, p.52 
32 Uncontested facts, ¶2 
33 Uncontested facts, ¶3 
34 Amco  
35 Suez 
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4. This Tribunal must decline jurisdiction as a result of the fork-in-the-road 

provision 

35. If this Tribunal nevertheless deems CLAIMANT as the investor in this dispute, it should consider 

the fact that arbitration proceedings before the ICC are once more precluded, this time owing to 

the effect of the fork-in-the-road clause.36  

36. Principally, fork in the road provisions serve the purpose of eliminating the initiation of parallel 

proceedings.37 The fork in the road provision and subsequent loss of access to international 

arbitration applies when the same dispute between the same parties has been submitted to 

domestic courts or administrative tribunals of the host State before resorting to international 

arbitration.38  

37. In the dispute at hand, the relevant provision reads:  

“...the Investor has not brought the dispute before the courts having jurisdiction 

within the territory of the Contracting Party that is a party to the dispute”39  

38. RESPONDENT submits that this Tribunal must decline jurisdiction given that FPS has activated 

FS-BIT Art.11 (3)(b) i.e., the fork-in-the-road provision. FPS has done so by not only referring 

the dispute to the Sylvanian Ministry of Energy, but also to the Sylvanian Courts. Namely, on 12 

February 2010 FPS sought declaratory relief from the Sylvanian courts to determine that the 

terms of the MLA prevail over the amendments to the OPA. 40 In addition, on 26 February 2010, 

FPS, once again, commenced proceedings, this time before the Sylvanian Ministry of Energy.41  

                                                        
36 FS-BIT Art. 11 (3) (b) 
37 Small, p.1026 
38 Schreuer, p.276 
39 FS-BIT Art. 11 (3) (b) 
40 Uncontested facts, ¶16 
41 Uncontested facts, ¶17 
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39. Therefore, this Tribunal cannot have jurisdiction to hear this case, because a choice under the 

fork-in the-road provision has been made and all of the requirements have been met thereto. 

Namely, there is identity of the parties (1) and an identity of the subject-matter of the current 

arbitral proceedings and the domestic court proceedings (2).  

iii. There is an identity between parties 

40. Insofar as the requirement of identity between parties is concerned, it should be inferred that FPS 

and CLAIMANT are one and the same. This Tribunal should reach this decision using the same 

logic CLAIMANT might apply when validating its status as Investor. In other words, while 

asserting that FPS is an unnecessary party to the proceedings42 CLAIMANT tries to prove that FPS 

is merely a subsidiary established to perform tasks on its behest in Sylvania and, that FPS’s 

actions are controlled by CLAIMANT. Consequently, that only CLAIMANT should be considered as 

the investor in this dispute. If CLAIMANT persuades the Tribunal with regard to whether it has 

standing to pursue international arbitration as the investor, then this argument should work vice 

versa. Namely, CLAIMANT cannot initially regard FPS as a catalyst to ensure the management of 

the investment in Sylvania and then subsequently alienate FPS when it comes to the subsidiary’s 

actions before the Sylvanian courts. If CLAIMANT is deemed the investor in this dispute, it should 

be accountable for the actions of its wholly owned subsidiary especially when it comes to the 

referral of the dispute to Sylvanian courts. 

41. Furthermore, CLAIMANT might allege that existing case law provides for a conclusion that in the 

current case one cannot assert parties’ identity. However, RESPONDENT stresses that substantial 

difference between commonly invoked case law on this subject matter and the dispute at hand 

entails a different conclusion. Namely, while tribunals in the highly publicized Enron43, and 

CMS44 cases eventually denied the fork-in-the-road provision effect because there was no 

identity amongst parties, in none of these cases was the entity seeking protection from domestic 

courts a wholly owned subsidiary of the investor.  
                                                        
42 ToR, p. 7 of the Record 
43 Enron, ¶97-98 
44 CMS2, ¶80 
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42. In the CMS case, the respondent argued that a local company, in which the investor held shares, 

activated the fork-in-the-road provision. The claimant in this case, CMS, an American 

corporation, held only 29.42% of the shares of the local company that had subsequently appealed 

a judicial decision to the Federal Supreme Court of Argentina. Similarly, in the Enron case, the 

Claimants held 50% of the shares of the locally incorporated companies. Quite differently, in the 

case at hand, CLAIMANT is the absolute proprietor of FPS45 and cannot be compared to the local 

companies in the previously mentioned cases where the investors held 50% of the share capital or 

less. FPS’s activities are part and parcel of CLAIMANT, for both operating and reporting purposes. 

Therefore, FPS’s action to submit a claim to the local Sylvanian courts should be deemed an act 

done on behalf of CLAIMANT.  

43. In conclusion, the fact that FPS is a wholly owned subsidiary should make all the difference 

when assessing whether or not the fork-in-the-road provision should be given effect. CLAIMANT 

should not be allowed to cherry pick the situations in which FPS will be considered relevant in 

this dispute. Therefore this Tribunal should find that, when it comes to the choice of forum, 

CLAIMANT and FPS are, indeed, two sides of the same coin. 

iv. The subject matters of the current arbitral proceedings and the domestic court 
proceedings are identical 

44. Insofar as the requirement of identity of claims46 is concerned, RESPONDENT submits that this 

condition is also met. It is RESPONDENT’s submission that CLAIMANTs claims before this Tribunal 

and before the local courts of Sylvania are also, one and the same. Namely, both efforts before 

the local courts have the purpose of protecting CLAIMANT’s investment from the alleged grasp of 

RESPONDENT.  

45. In the Pantechniki case, the tribunal questioned whether or not the claim brought before the 

ICSID international forum was independent of claims heard elsewhere. The sole arbitrator found 

that it was necessary to determine whether or not the claimed entitlements have an autonomous 

                                                        
45 Uncontested facts, ¶3 
46  Lauder, ¶162; Enron, ¶97 
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existence outside the contract.47 The Pantechniki tribunal concluded that the dispute arose out of 

the same purported entitlement from contractual losses that the investor had brought before the 

domestic courts and the claimants claim was therefore rejected. 

46. In the subsequent annulment proceedings of the Vivendi48 case, the ad hoc Committee criticized 

the decision of the Vivendi tribunal with regard to the interpretation of the fork-in-the-road-

provision. The tribunal in this case questioned whether or not the recourse to national 

administrative tribunals amounted to waiver of the claimant’s rights to pursue international 

arbitration. It decided negatively. Subsequently, the ad hoc Committee pointed out that given the 

definition of the term dispute in the respective BIT was extremely wide and, on the contrary, 

covered all disputes relating to investments and not necessarily just allegations of violations of 

the BIT itself.49  

47. In conclusion, fork-in-the-road provisions serve the purpose of providing the investor with the 

option of making a choice between litigation and international arbitration.50 In the present case, 

FPS initially made use of this choice on the 12 February and subsequently seal proofed its 

decision on the 26 February.  In doing so, an ultimate decision was made on part of CLAIMANT, to 

forsake international arbitration in favour of the Sylvanian judicial system. CLAIMANT is 

therefore precluded from seeking the competences of the ICC to settle this dispute. 

C. The jurisdiction of the ICC is nevertheless precluded because the MLA has a 
prevailing dispute resolution mechanism 

48. It is well established in the practice of international investment tribunals that treaty claims are 

distinct from contractual claims, even where they arise out from a same factual pattern.51 Being 

distinct in nature, they entail different dispute resolution mechanisms. Accordingly, this Tribunal 

                                                        
47 Pantechniki, ¶61 
48 Vivendi 
49 Vivendi Decision on Annulment, ¶55 
50 Schreuer, p.231 
51 Vivendi Annulment, ¶60. 
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has jurisdiction ratione materiae solely over treaty claims. Namely,  FS-BIT Art.11(1) clearly 

stipulates that this Tribunal’s jurisdiction is restricted to “alleged breach of any right conferred 

or created by this Agreement with respect to an Investor or an Investment of an Investor of a 

Contracting Party” (emph. added).52 

49. As a consequence of the formulation of Article 11(1), the parties to the MLA subsequently 

needed to contract for a different set of rules with respect to dispute resolution, agreeing upon 

jurisdiction of Sylvanian courts over claims arising out of or in connection with the MLA.53 

Distinction, alongside the fact that core of the “investor-state” arbitral proceedings is to revolve 

around the breach of the BIT obligation - as restated in both practice and doctrine54 - entails a 

clear conclusion that issues related to the breach of obligations under the MLA (which is an 

essence of all CLAIMANT’s contentions) are not to be settled before the ICC but Sylvanian courts. 

50. Furthermore, in a case where the essential basis of a claim brought before an international 

tribunal is a breach of contract, the tribunal will give effect to any valid choice of forum clause in 

the contract.55 In connection to the previous, by rejecting its jurisdiction in the case at hand 

Tribunal would only follow a widely accepted notion that specific agreement between the parties 

to a dispute would naturally take precedence with respect to a bilateral treaty while such a 

bilateral treaty would in turn prevail with respect to a multilateral treaty such as the Washington 

Convention.56 

51. Unsurprisingly, CLAIMANT attempts to disguise its contract claims as alleged breaches of the FS-

BIT, shadowing the true nature of its allegations. Nonetheless, Tribunal should pierce trough that 

concealing “treaty” cloak and find that, as purely contractual in nature, CLAIMANT’s claims are to 

be assessed by Sylvanian courts, in accordance with the choice of forum clause in the MLA. The 

                                                        
52 FS-BIT Art. 11 (1) 
53 Clarifications, ¶4 
54 Van Haersolte pp.963,964 
55 Vivendi Annulment, ¶98. 
56Klöckner, ¶16 
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foregoing would not only be in line with existing practice of investment tribunals, doctrine and 

strong policy reasons but would also correspond to the fundamental prerequisites of this 

Tribunal’s duty to render an enforceable award in line with the law of the seat of arbitration57, not 

susceptible to being set aside. 

II. CSE SHOULD BE GRANTED AMICUS CURIAE STATUS AND PERMITTED TO PARTICIPATE IN 
THE PROCEEDINGS 

52. Authorities promote the view that as a result of the profound impact that international investment 

arbitration has on the rights and welfare of communities, it is vitally important that the dispute 

settlement process itself be transparent and open to public input.58 This “transparency movement” 

was led initially by NGO’s purporting that a private means of dispute resolution, when it comes 

to international investment, is unsuitable.59 The efforts of these NGO’s and other advocates of 

this movement have paid off, case law and institutional rules have opened the doors for greater 

transparency and third party participation. RESPONDENT submits that this Tribunal should do the 

same in regard of CSE’s participation in these proceedings. 

53. In light of these international tendencies and the paramount importance of this dispute within the 

communities of CLAIMANT, RESPONDENT and other regions in their proximity, CSE, a non-

governmental, non-profit organization should be granted various participation rights. Firstly, CSE 

should be granted at least amicus curiae status (A) In addition, CSE should be able to participate 

in the oral proceedings before the ICC and be granted access to evidence presented during the 

proceedings (B).  

A. CSE warrants amicus curiae status and this Tribunal should accept its submission 

54. Arbitrators in investment disputes are nowadays showing greater willingness to provide third 

parties with an amicus curiae mandate.60 In a number of highly publicized arbitrations, NGOs 
                                                        
57 Art. 36 of the FAL, Clarification, ¶7 
58 Bernasconi-Osterwalder, p.194 
59 Teitelbaum, p.54 
60 Levine, p.2 
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have intervened in order to provide know-how on thematic issues of public policy implicated in 

the dispute. While early cases granted third-party intervention rights in investment disputes 

predominantly to NGOs and civil society groups, today, the range of interveners has expanded 

beyond NGOs. For example, in the AES case61, the European Commission has gained amicus 

curiae status to represent the European Community’s interests. 

55. Renowned international tribunals specifically contemplate third party participation for instance, 

the ECHR and the WTO whose practice involves allowance of third party participation. But more 

importantly, the ICSID Rules62 and the NAFTA63 have specific provisions allowing tribunals to 

grant amici status under certain requirements.  

56. Following the lead of the growing tolerance of third party participation, tribunals in the 

Methanex, Biwater64, Glamis Gold65, Piero Foresti, Laura de Carli & Others66, AES Summit 

Generation and AES67 cases all granted amici status to their various applicants.  

57. For example in the Methanex case, the first case to recognize the right of third parties to 

participate as amicus curiae in investment arbitration proceedings, involving a NAFTA dispute 

proceeding under the UNCITRAL Rules. Several NGOs petitioned the arbitral tribunal to submit 

an amicus brief on critical legal issues of public concern and their requests were heeded.68  

                                                        
61 AES  
62 ICSID Art.37 
63 NAFTA FTC Statement  
64 Biwater Gauff Decision on Amici Curiae 
65 Glamis, ¶14 
66 Piero Foresti Decision on Amici Curiae 
67 AES  
68 Methanex, ¶43-46 
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58. In the case at hand, CSE, apart from its general objective which includes the encouragement of 

practical research with regard to, inter alia, the environment in Sylvania and the region69, has 

particular interest in overseeing the development of this dispute in light of the environmental 

devastation caused by FPS’s failure to observe its obligations.70 Therefore this Tribunal should 

observe CSE’s amicus curiae submission for at least two reasons. Firstly, this Tribunal has the 

authority to grant CSE amicus curiae participation, which would be in line with international 

tendencies (1). Secondly, CSE fulfils the international amicus curiae prerequisites (2) 

5. Under ICC Art 15 this Tribunal has the authority to grant amici status to CSE 

59. The ICC Rules, although used less frequently in investment arbitration, nevertheless confer upon 

tribunals broad discretion when managing proceedings within their authority.71 This is 

accomplished by virtue of Art. 15 of the ICC Rules. Namely the relevant Article stipulates: 

“(t)he proceedings before the Arbitral Tribunal shall be governed by these Rules and, 

where these Rules are silent, by any rules which the parties or, failing them, the 

Arbitral Tribunal may settle on...”(emphasis added) 

60. It is not uncommon practice for tribunals to base their decisions upon their residual power to 

exercise their discretion to resolve procedural matters not addressed in the relevant institutional 

rules. Namely this was the case in the Methanex, UPS72 cases. 

61. The tribunals the Methanex and UPS cases, both operating within the UNCITRAL Rules, found 

that they had the authority to grant amicus curiae status to third parties even though the 

UNCITRAL Rules do not have an explicit provision regarding this form of third party 

participation. Namely, the tribunals considered the provisions the UNCITRAL Rules, and 

ultimately held that, even thought there was no explicit provision regarding amicus curiae 

                                                        
69 Uncontested facts, ¶22 
70 Amicus Curiae Submission, ¶3 
71 Alexandrov/Carlson, p.52 
72 UPS, ¶50 
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participation, they had the implied procedural authority to permit or prohibit amicus access. Both 

tribunals relied on Art. 15(1) of the UNCITRAL Rules, which states: 

“... the arbitral tribunal may conduct the arbitration in such manner as it considers 

appropriate, provided the parties are treated with equality and that at any stage of 

the proceedings each party is given a full opportunity of presenting his case” (emph. 

added) 

62. This Tribunal will find that there is great similarity between the relevant UNCITRAL provision 

and Art. 15 of the ICC Rules. Therefore this Tribunal should not hesitate to consider whether it 

has the authority to accept CSE’s amicus submission.  

63. Consequently, given that the Parties have not reached an agreement, this Tribunal should adopt 

procedures on this particular issue given the importance of this dispute and the legitimate public 

interest generated by the disastrous effects of the oil spill. This catastrophe not only reaped havoc 

in the Republic of Sylvania but the entire Libertad Gulf, one of the most important bodies of 

water on the planet.73 CSE should act as a catalyst to provide the community with the necessary 

information with regard to the handling of this dispute and ultimately, the accountability of its 

actors.  

6. CSE fulfils the international requirements for amicus curiae 

64. Authorities observe that tribunals are now unanimous in considering that they have the authority 

to hear from interested non-parties and are unanimous in the criteria which they should apply in 

deciding whether and how those non-parties should be heard.74 Given the most systematic 

provisions regarding amicus participation are laid down in the ICSID Rules, this Tribunal should 

assess CSE’s position in light of the relevant ICSID Article.75  

                                                        
73 Amicus Submission, ¶3 
74 Alexandrov/Carlson, p.50 
75 ICSID Art. 37 (2) 
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65. Namely, ICSID Art. 37 (2) confirms the tribunal’s power to accept amicus curiae submissions if 

firstly, the non disputing party can assist the tribunal in the determination of a factual or legal 

issue related to the proceeding by bringing a perspective, particular knowledge or insight that is 

different from that of the disputing parties, secondly, the non-disputing party submission 

addresses a matter within the scope of the dispute and lastly if the non-disputing party has a 

significant interest in the proceeding.  

66. RESPONDENT submits that CSE fulfils all three criteria. Namely, that CSE can provide this 

Tribunal with relevant knowledge on the dispute (1), that it does address issues within the subject 

matter of the dispute (2) and lastly, that it has a significant interest in the outcome of the 

proceedings (3).  

v. CSE can offer the Tribunal assistance in rendering a decision 

67. Authorities contend that it is important for prospective amici to provide some measure of 

assistance or information beyond that supplied by the parties that would be useful to it in 

resolving important questions of public interest.76  

68. RESPONDENT submits that CSE can prove invaluable to this Tribunal in fully grasping the 

ramifications of the state of affairs that are the subject matter of this dispute.  

69. Neither RESPONDENT nor CLAIMANT can prove the relevant knowledge and experience that CSE 

possesses in the capacity of a NGO that deals with the environment, specifically environmental 

protection and awareness. 77 

vi. CSE addresses a matter within the subject matter of the dispute 

70. As address in its Amicus Curiae Submission78, specifically its Statement of the Case79, CSE 

stands in solidarity with the people who have suffered personal and economic losses as a result of 

                                                        
76 Bevilacqua, p.536 
77 Uncontested facts, ¶22; Amicus Submission ¶2 
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CLAIMANT’s negligence and fully supports RESPONDENT in seeing that justice is served and that 

CLAIMANT and FPS step up to their responsibilities. 

vii. CSE has a significant interest in the outcome of this dispute 

71. It is viewed by authors that special interest groups and NGOs are usually the entities who claim 

to voice the broader social, environmental, and policy interests affected by investment disputes.80 

In cited case law, NGOs were predominantly entities granted amicus curiae status because of 

their particular interest in respective cases. For example, in the Biwater81 case, decided under the 

auspices of ICSID, five NGO petitioners requested amicus curiae status, claiming, inter alia, that 

the arbitration raised a number of issues of vital concern to the local community.  

72. The position of CSE is no different than the position than that of the previously mentioned 

NGOs. Namely, as a non-profit NGO determined to protect the environment and to promote 

research into the current and future state of water resources in Sylvania and across the region, is 

greatly concerned with the outcome of this case and should therefore be allowed to participate in 

the proceedings as amicus curiae. 

B. CSE should be granted access to the pleadings and evidence  

73. Even though the presence of NGOs in international investment proceedings has become 

somewhat ubiquitous, commentators and civil society groups have called for increased public 

involvement in investment arbitration proceedings, in order to incorporate broader policy 

considerations into the dispute resolution process and add a measure of transparency.82  

                                                                                                                                                                                    
78 Amicus Submission, pp.21-25 of the Record 
79 Amicus Submission, ¶5 -15 
80 Blackaby/Richard, p.254 
81 Biwater Decision on Amici Curiae 
82 see also Newcombe/Lemaire  
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74. RESPONDENT must note that authorities support the stance that the concept of amicus curiae is not 

inherently restricted to one form of participation and could in appropriate cases include 

attendance at and participation in oral hearings, access to the disputing parties’ documents and 

even cross-examination of witnesses. 

75. In line with this, third-party involvement in case law is also not limited to written submissions. 

US courts have extended amicus rights to participation in the oral stages of proceedings. The 

Mobile Oil83, Schaumburg84 and McLain85 cases are only a few examples of US courts allowing 

amicus curiae to participate in oral proceedings. Also, the ECHR has previously permitted third 

parties to participate in the oral hearings stage of the proceedings.86 The Court justified such 

broad rights of intervention on the basis that it highlighted the universal importance of the issues 

subject to the dispute.  

76. RESPONDENT, having recognized the international trend over the past years toward the freedom of 

information with regards to investment disputes, endorses this movement and, given the 

importance of this case and the impact any decision rendered will have on the general public, 

fully supports CSE’s participation in the proceedings. RESPONDENT has shown eagerness to allow 

the public the opportunity to be informed through CSE, as a catalyst. Given the seriousness of the 

situation the Sylvanian ecosystem is in, the Sylvanian Court of Administrative Matters granted 

CSE access to particulars regarding proceedings in accordance with the Republic of Sylvania’s 

FOL.87 RESPONDENT know urges this Tribunal to do the same.  

III. IF THIS TRIBUNAL FINDS THAT IT DOES HAVE JURISDICTION, IT SHOULD ALSO MAKE A 
DECISION ON RESPONDENT’S COUNTERCLAIM 

                                                        
83 Mobil Oil  
84 Schaumburg  
85 McLain  
86 Karner  
87 Uncontested facts, ¶33 
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77. Albeit it is RESPONDENT’s primary submission that this Tribunal does not have jurisdiction to 

hear this dispute, if it disregards the various impediments to jurisdiction and the fact that the 

purported claims derive from a separate agreement which has a separate dispute settlement 

mechanism, RESPONDENT has, in light of the principle of efficiency and expediency, in 

accordance with Art. 5 (5) of the ICC Rules, submitted its counterclaim. 88  

78. RESPONDENT submits that it is impossible to reach a conclusion on CLAIMANT’s claim without 

reference to its non-compliance with the obligations set out in the MLA. In order to fully grasp 

the actions taken by RESPONDENT to sanitise and mitigate the damage done by the oil leakage this 

Tribunal has to take into account the time before such a necessity arose and CLAIMANTs obdurate 

indolence to take action of its own, which was FPS’s contractual obligation. 

79. This Tribunal has to evaluate the claims in the eye of all the circumstances attributed to the case, 

and that includes, inter alia, the non-performance of the MLA. By submitting its counterclaim, 

RESPONDENT seeks to compel CLAIMANT and its wholly-owned subsidiary to live up to their 

responsibilities for the devastating harm caused by their omission to take appropriate action. 

  

                                                        
88 Uncontested facts, ¶27 
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PART TWO – ARGUMENT ON MERITS 

80. RESPONDENT objects to all of CLAIMANT’s contentions regarding the alleged breaches of the FS-

BIT, claiming first an foremost that internationally accepted requirements for attribution are not 

satisfied and that RESPONDENT cannot be held responsible for NPCS’ actions. Furthermore, 

RESPONDENT fully complied with its duty to accord fair and equitable treatment to CLAIMANT’s 

investment, encompassing in that regard all other recognized principles falling under the same 

protective scope. RESPONDENT’s actions also cannot be perceived as expropriatory, but as 

legitimate, lawful  regulatory taking in compliance with notions of public purpose and due 

process; however in case RESPONDENT is obliged to pay compensation, CLAIMANT’s request in 

that regard is inadmissible. Dealing with CLAIMANT’s investment in its territory, RESPONDENT 

resorted to no discriminatory conduct and even if it did, it was justified to do so given the 

circumstances of the case. CLAIMANT’s investment was also at all times accorded full protection 

and security and in any case, RESPONDENT’s actions with respect to CLAIMANT are fully justified 

pursuant to the FS-BIT Art. 9. Finally, RESPONDENT delineates why applicable law to the merits 

envisages no confidentiality obligation and alternatively argues that even if CLAIMANT succeeds 

in establishing such a duty on the side of RESPONDENT, no breach or liability can be accordingly 

construed.  

I. THE ACTIONS OF NPCS ARE NOT ATTRIBUTABLE TO RESPONDENT 

81. Even though RESPONDENT is the founder and sole owner of NPCS,89 the actions of NPCS cannot 

automatically be attributed to RESPONDENT. In deciding whether the actions of NPCS are 

attributable to RESPONDENT the Tribunal should apply the ILC Articles on Responsibility of 

States for International Wrongful Acts (“ILC Articles”), because ILC Articles reflect standards 

widely recognized in international law90 and they have been consistently used in arbitral 

practice.91 

82.  The requirements for attribution of the acts of an entity to a State set by ILC Articles are not met 

in the case at hand since NPCS is not an organ of RESPONDENT (A), NPCS’ conduct does not 

                                                        
89 Uncontested facts, ¶19 
90 Hober, p.6 
91 E.g. Noble Ventures, ¶69 ; Maffezini, ¶78; Eureko, ¶128 
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represent the exercise of governmental authority (B). Finally, NPCS was never directed or 

controlled by RESPONDENT (C). 

A. NPCS is not a state organ of RESPONDENT  

83. ILC Art. 4 provides that the acts of a State organ are attributable to the State where that organ is a 

part of its legislative, executive or judicial power or it performs any other function. In that sense, 

the meaning of “State organ” must be construed so as to cover individual or collective entities 

which make part of the organization of the State and act on its behalf.92  

84. Furthermore, the Tribunal should also take into consideration that international law 

acknowledges the general separateness of corporate entities at the national level.93 Any corporate 

entity, notwithstanding whether it is created by the State or a State is the owner of that entity, is 

presumed to be a separate legal entity from the State.  

85. NPCS is created as a corporate entity,94 and thus an entity presumed separate from the State. 

When an entity is separated from the State it is not possible to regard it as de iure organ.95 

CLAIMANT will try to assert that NPCS is a de facto organ of RESPONDENT by arguing that the 

fact that RESPONDENT is appointing the Board of Directors of NPCS.96  

86. Such allegations are not consistent with the well-established practice of international courts 

which accept the standing that de facto control is exceptional.97 Furthermore, the presence of 

eventual powerful ties between a company and the State, like the power of appointment of the 

Board of Directors, alone would not suffice to equate an entity/person with a State organ.98 The 

Board of Directors is comprised of independent members and what is more, there is no evidence 

that any member of Government or Congress or any other organ of the RESPONDENT was a 

member of that Board or otherwise attempted to affect its independence. 

                                                        
92 Commentary, p.40 
93 Barcelona Traction, ¶56-58 
94 Uncontested facts, ¶19 
95 Noble Ventures, ¶69 
96 Clarifications, ¶11 
97 Nicaragua, ¶141 
98 Sasson, p.13 
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87. Considering that NPCS cannot be regarded as an organ of a State, the Tribunal should find that 

the conditions for attribution under ILC Art. 4 are not met and that the acts of NPCS cannot be 

attributed to RESPONDENT. 

B. NPCS does not exercise governmental authority  

88. The conduct of NPCS is not attributable to RESPONDENT under ILC Art. 5 because NPCS was not 

empowered to exercise governmental authority, but only to assist RESPONDENT in coping with the 

environmental catastrophe.99 

89. Under ILC Art. 5 the fact that the State is the owner of assets of an entity is not decisive for 

attribution.100 The sole circumstance that the Government of Sylvania is the owner of NPCS 

cannot automatically acknowledge NPCS’ conduct as exercise of governmental authority because 

state enterprises and other entities are presumed not to be entitled to perform governmental 

functions.101 

90. It is apparent that the only way for NPCS to exercise governmental authority is to be empowered 

by Sylvanian internal law, what did not happen in the case at hand. Through the Executive order 

No. 2010-1023 of the President of Sylvania RESPONDENT only accepted NPCS’ assistance in 

dealing with the consequences of the oil spill.102 In deciding whether a conduct is of 

governmental character a restrictive approach must be applied.103 NPCS was only allowed to 

perform those commercial activities which FPS was supposed to do and that is to stop the oil 

leaks and to discharge the damage. Considering that FPS was objectively incompetent and 

unconcerned of performing these tasks, NPCS was a reasonable and reliable partner to perform it 

instead. The conduct of NPCS was purely a non-governmental activity and there was no transfer 

of sovereign power to NPCS. 

91. The Executive order was also of limited significance because its applicability was narrow. 

Namely, it was supposed to serve only for a limited period of time, i.e. until FPS submits a plan 

acceptable to RESPONDENT.104 Consequently, even the NPCS’ authority to assist RESPONDENT 

                                                        
99 Emergency Authorization, p.20 of the Record 
100 Commentary, p.43 
101 Draft Articles on Jurisdictional Immunities (Commentary), commentary on Art. 2(b)(iv), 17  
102 Emergency Authorization, p.20 of the Record 
103 Sasson, p.25 
104 Emergency Authorization, p.20 of the Record 
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was provisional and meant to last only until CLAIMANT finally honors its obligation to redress the 

oil spill catastrophe. 

C. NPCS was neither instructed nor directed or controlled by RESPONDENT  

92. Conditions set in ILC Art. 8 are also not satisfied in present case. None of the actions of NPCS 

were instructed nor directed or controlled by RESPONDENT. There are no arguments to impugn the 

independence of NPCS’ Board of Director. Its members could and did make uninterrupted 

deliberations and they made its decisions unfettered by RESPONDENT’s influence. It is upheld in 

doctrine that even a general situation of dependence and support would be insufficient to justify 

attribution of the conduct to the State.105 From this, a conclusion emerges, that the RESPONDENT’s 

ownership of NPCS is not sufficient.  

93. Any conduct of NPCS that might have elements of an internationally wrongful act cannot be 

attributed to RESPONDENT because RESPONDENT did not in any of its official statements 

recognized the take over of the oil wells as its own.106 NPCS was only empowered to assist the 

Government and that authorization presumes that RESPONDENT would not violate its international 

obligations.  

94. This Tribunal must take into consideration that at the site of leaking oil wells there were already 

teams of governmental and private contractors, including FPS and NPCS personnel before 29 

November.107 FPS never showed any signs of discontent with this situation. Therefore, it is 

unacceptable that the management and operating teams were sent by the RESPONDENT to take the 

oil wells just because they were already there with the “blessing” of CLAIMANT. Those teams 

undertook activities which FPS was supposed to handle. This is the reason why RESPONDENT felt 

satisfied regarding to NPCS help, but RESPONDENT did not in any moment instruct nor direct or 

control NPCS’ conduct. 

95. In light of all the submissions presented above the Tribunal should find that assertions of 

CLAIMANT are groundless and that actions of NPCS are not attributable to RESPONDENT. 

  

                                                        
105 Commentary, p.81 
106 Clarifications, ¶90 
107 Clarifications, ¶49 
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II. RESPONDENTS ACTIONS ARE IN LINE WITH FAIR AND EQUITABLE 
TRETAMENT STANDARD 

1. Should this Tribunal find that the acts of NPCS are attributable to Respondent, Respondent 

submits that none of its actions violated the obligation prescribed in BIT Article 2(2). The said 

provision requires the host State to ensure that Investors asre at all times treated in accordance 

with customary international law (hereinafter “CIL”), including fair and equitable treatment 

(hereinafter “FET”) thereto. The content of the fair and equitable treatment is therefore defined 

by CIL (A). Respondent further submits that it never violated fair and equitable treatment of 

Claimant’s investment, including the principle of due process of law (B). Furthermore, 

Respondent always acted transperntly (C) and finally there has been no breach of Claimant’s 

legitimate expectations (d). 

A. CONTENT OF THE FAIR AND EQUITABLE TREATMENT UNDER 
CUSTOMARY INTERNATIONAL LAW 

2. The FET standard stands as the most essential protection of foreign investors.108 However, the 

content of FET inevitably depends on the wording of a specific treaty applicable in every 

particular case.109 Such interpretation additionally has to conform to VCLT Art. 31 providing that 

the words used in treaty are to be interpreted in its ordinary meaning. 

3. FS-BIT regulates that host State owes treatment in accordance with customary international law, 

including fair and equitable treatment (emph. added)110. The focus in interpreting FS-BIT Art. 

2(2) should be on the word “including” since “FET reflects customary international law rather 

than adding to it”.111 This is further in line with the binding interpretation of NAFTA Article 

1105 – wording of which is identical to the FET under FS-BIT.112  

4. Importance of interpreting the FET in the light of CIL lies in strengthening investor’s protection 

before a competent Tribunal since it prevents tribunals from applying their own understandings 

                                                        
108 McLachlan/Shore/Weiniger, p. 11 
109 Schreuer2, p. 17 
110 Article 2(2) FS-BIT 
111 Mondev, ¶ 122 
112 NAFTA FTC, ADF v Unites States, ¶ 276, Methanex, ¶¶ 20-22 
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of “fair and equitable”113 and establishes objective requirements in that regard.114Accordingly, the 

Tribunal cannot avoid the CIL in interpreting and deciding whether FET standard has been 

violated. 

5. It is generally accepted that the ordinary meaning of the terms “fair” and “equitable” mean “just”, 

“even-handed”, “unbiased” and “legitimate”.115 In that way, FET “requires weighing of 

[investor’s] legitimate expectations and Respondent’s regulatory interest”.116 Foreign investors 

ought to be protected and FET stands as “a minimum standard”.117  

6. However, as established in practice for the FET standard to be breached, a State’s misconduct 

must amount to outrage, bad faith, willful neglect of duty, insufficiency of governmental action.118 

Thunderbird Tribunal set a high threshold for the breach of FET demanding gross denial of 

justice or manifest arbitrariness.119 Moreover, various tribunals used expressions like wholly 

arbitrary, grossly unfair, idiosyncratic, clearly improper and discreditable120 to depict how 

inconsistently a State must act in order for a breach of FET standard to be established. These 

cases clearly show that not every conduct of the State leads to violation of the FET due to the fact 

that even “as a minimum standard of treatment,[FET]serves to protect investors from very 

serious, rather than minor, misconduct on the part of the States.121 

7. As vividly depicted in Pope & Talbot v Canada, the misconduct of the State resulting in the 

breach of the FET must be of such high magnitude that it “shocks every citizen in Canada”.122  

8. Taking into account actions of Respondent aimed at protecting its citizens, their surroundings and 

the global environment alongside the public outcry for Respondent to step in123 it is evident that 

no breach of the applicable CIL standards occurred whatsoever. 

                                                        
113 Orellana, p. 8 
114 Occiddental ¶ 186; Waste Management ¶¶ 98-99; Mondev, ¶ 118 
115 MTD, ¶ 105 
116 Saluka, ¶ 306 
117 Genin, ¶ 367 ; Saluka, ¶ 295 
118 Neer, ¶¶ 61-62 
119 Thunderbird, ¶ 194  
120

 Waste Management, ¶ 115 ; ADF, ¶ 189;   Mondev, ¶ 127 
121 GAMI, ¶ 104; Waste Management, ¶ 115 
122 Pope & Talbot, ¶ 68 
123Uncontested facts, ¶ 8 
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B. THERE HAS BEEN NO BREACH OF DUE PROCESS OF LAW 

9. Even if Claimant tries to allege that Respondent neglected the standards of due process – 

recognized as substantial element of the FET standard – these allegations fall short of substance. 

Namely, State acts in consistence with the due process when it complies with the standards of 

predictability, accessibility and impartiality in the decision-making process.124 With respect to 

judicial decisions, this standard provides protection against denial of justice.125 All of these 

requirements were met by Respondent in the case at hand. 

10. Administrative and judicial system in Sylvania was available to Claimant at all times. Claimant 

resorted to the Ministry of Energy of Sylvania that decided upon its request in accordance with 

Sylvanian law. No delay in the proceedings occurred and no law was misused for fraudulent 

purposes. Furthermore, Claimant was not denied the right of access to Sylvanian courts. As the 

facts show, Claimant initiated proceedings for obtaining declaratory relief.126 Before the 

proceedings were concluded127 Claimant resorted to investment arbitration. Respectively, 

Sylvanian judiciary gave Claimant a fair chance to be heard, so no denial of justice took place. 

Moreover, Claimant did not exhaust all available legal remedies in Sylvania, but instead 

attempted to institute arbitration against Respondent. 

11. The breach of due process of law is often associated with arbitrary actions in treatment of foreign 

investors. Arbitrariness is defined as a willful disregard of due process, an act that shocks or at 

least surprises a sense of juridical propriety.128 An action shall be deemed arbitrary if it was not 

found on reason, fact or law.129 However, if the actions were the result of a reasoned judgment 

rather than simple disregard of the rule of law there will be no arbitrariness.130 Furthermore, 

Tribunal in Genin even required bad faith on the side of the respondent in order to establish 

arbitrariness.131 

                                                        
124 Asylum, ¶ 284 
125 McLachlan/Shore/Weiniger, p. 261 
126 Uncontested facts, ¶ 16 
127 Clarifications, ¶ 83 
128 ELSI case, ¶ 128 
129 Lauder, ¶ 232 
130 LG&E, ¶¶ 161-163 
131 Genin, ¶ 371 
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12. Respondent reinstates that acts it took were essential for preserving the basic living standards and 

natural resources, thus not arbitrary and in line with standards of due process of law. 

C. RESPONDENT’S ACTS WERE TRANSPARENT 

13. Respondent’s acts towards Claimant were completely transparent and consistent with the 

transparency requirement of the FET standard.132 International tribunals held that the concept of 

transparency represents the idea where “[…] all relevant legal requirements for the purpose of 

investing should be capable of readily known to all investors. Accordingly, a breach of 

transparency will exist if legal framework lacks clarity or the rules are excessively vague.133 

None of this happened in the present case. 

14. Claimant might also allege that transparency is related to obligations of stability and 

predictability of legal order. However, even these obligations have their limitations in 

international law. Namely, stability and predictability are not different from international 

minimum standards134 and if taken too literally, these would impose inappropriate and unrealistic 

obligations.135  

15. When Respondent amended the OPA it provided Claimant with a 60-day period to take all 

appropriate measures to comply with the amendments.136 As to appropriateness of one’s actions, 

Claimant did not even try to comply with the newly adopted changes, but instead directly sought 

declaratory relief – while Respondent acted without any hidden intention, offering stability and 

predictability. Therefore, the Tribunal can only conclude that Respondent acted transparently. 

D. RESPONDENT DID NOT VIOLATE CLAIMANTS LEGITIMATE 
EXPECTATIONS 

                                                        
132 Maffezini, ¶ 83; Occidental, ¶ 185; Tecmed, ¶ 154  
133 Occidental, ¶ 184  
134 CMS, ¶ 284 
135 Saluka, ¶ 304 
136 Uncontested facts, ¶ 15 
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16. Legitimate expectations, perceived as the dominant element of FET standard,137 relates to the 

situation where the host State’s conduct creates reasonable and justifiable expectations on the 

part of investor.138  

17. In the case at hand, Claimant was awarded a 5-year non-exclusive license for oil exploration, 

calling for applicability of Sylvanian law.139 Claimant could not have reasonably expected that 

the legal system of Sylvania will remain unchanged since any “investor knows that…laws evolve 

over time”.140  

18. In that regard, Claimant’s allegations that its legitimate expectations were violated and burdened 

with uncertainty should be rejected for several reasons. Firstly, the frustration of legitimate 

expectations must be sufficiently serious and material,141 and not every misconduct on the side of 

Respondent can automatically amount to the breach of legitimate expectations. Secondly, “a 

breach of basic expectations is not a violation of FET if good reasons existed why the 

expectations of the investor could not be met”.142 Finally, BITs are not insurance policies against 

bad business judgments143 and the claimants should bear the consequences of their own action as 

experienced businessmen.144 Claimant was aware of the possibility that there could be eventual 

oil leaks when it entered MLA. Claimant assumed obligation to prevent and discharge such leaks. 

However, Claimant also accepted to operate under Sylvanian law and therefore it cannot assert 

that Respondent pledged that the law will rest unchanged in the case of catastrophic and 

unpredictable events. To further bolster previous argument, Respondent is entitled under 

applicable Rio Declaration to “develop national laws regarding liability and compensation for the 

victims of pollution and other environmental damage”.145  

19. Having in mind all the previous, it is evident that neither Claimant’s legitimate expectations not 

the FET were violated by Respondent. 

  
                                                        
137 Saluka, ¶ 302 
138 Thunderbird, ¶ 147 
139 Clarifications, ¶ 48 
140 Parkerings, ¶ 332 
141 Thunderbird, Separate Opinion, ¶ 14 
142 Eureko, ¶ 232 
143 Maffezini, ¶ 432 
144 MTD , ¶ 178 
145 Rio Declaration, Article 13 
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III. RESPONDENT’S ACTIONS DO NOT AMOUNT TO EXPROPRIATION 

1. In response to CLAIMANT’s allegations, RESPONDENT submits that its actions do not constitute 

expropriation of CLAIMANT’s investment (1). Alternatively, RESPONDENTs submits that it fulfilled 

the requirements for lawful expropriation (2). 

A. RESPONDENT has not expropriated CLAIMANT’s investment 

2. CLAIMANT allegations aim at establishing that NPCS’s seizure of Medanos oil wells constitutes 

expropriation of its investment. However, the Tribunal should reject this contention for two main 

reasons. Firstly, RESPONDENT is not liable for the acts of NPCS (a). Secondly, even if the 

Tribunal finds that the actions of NPCS may be attributed to RESPONDENT, these acts do not 

qualify for expropriation (b). 

B. RESPONDENT is not liable for the acts of NPCS 

3. Expropriation is generally understood as the forcible appropriation by the State of the tangible or 

intangible property of individuals by means of administrative or legislative action.146 Therefore, 

for expropriation to be established in the case at hand, NPCS would have to be deemed as State 

organ, entity exercising elements of governmental authority or a person acting under the direction 

or control of the State. 147 

4. NPCS does not qualify for a State entity under neither of the criteria set by applicable law. What 

is more, in the eyes of RESPONDENT, there is no difference between NPCS and FPS – both of 

them are limited liability companies and equal players in the petrol market, operating in Sylvania. 

Had RESPONDENT truly wanted to interfere in this sector, it would have done so directly through 

its own and already existing Ministry of Energy and it needed not bother creating a new company 

just for the purposes of taking CLAIMANT’s investment.  

5. Therefore, the Tribunal should find that RESPONDENT cannot be held liable for the actions of 

NPCS that allegedly deprived CLAIMANT of its investment. 

                                                        
146 LG&E, ¶187. Higgins, p.267 
147 ILC Arts. 4, 5,  8  
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C. Alternatively, the acts of RESPONDENT do not qualify as expropriation   

6. Even if the Tribunal finds that the acts allegedly interfering with CLAIMANT’s investment may be 

attributed to RESPONDENT, these acts do not qualify as expropriation. All actions undertaken by 

RESPONDENT constitute nothing more than legitimate governmental regulatory measures 

permitted under international law. 

7. In its Annex 3Art.3, Multilateral Agreement on Investments148 prescribes that States: “may adopt, 

maintain, or enforce any measure that [they] consider appropriate to ensure that investment 

activity is undertaken in a manner sensitive to healthy, safety or environmental concerns” (emph. 

added). What is more, Art.1 of the Protocol 1 to the European Convention on Human Rights, 

which is perceived as the most advanced and effective international regime for enforcing human 

rights in the world,149 provides that the right to peaceful enjoyment of possession shall not “in 

any way impair the right of a state to enforce such laws as it deems necessary to control the use 

of property in accordance with the general interest..” (emph.added).  

8. In the current case, RESPONDENT undertook actions only after CLAIMANT repeatedly failed to 

address the problem of oil spill itself. The explosion that led to the oil leak causing 35,000-60,000 

gallons of oil a day to leak into the Gulf of Libertad, took place on 9 June 2009.150 For 17 months 

CLAIMANT was unable to perform any action aimed at healing the consequences of that disastrous 

environmental accident. The fact that only after a joint effort of NPCS and FPS the leak was 

remedied shows that RESPONDENT’s decision to amend applicable legislation and introduce more 

restrictive regulation of activities in the petrol sector was completely justified. That was the only 

mean for RESPONDENT to effectively deal with the health and environmental consequences of the 

accident and to preserve the utmost general interest of Sylvanian people, including CLAIMANT’s 

personnel, to live in a healthy and safe environment.         

9. RESPONDENT therefore urges the Tribunal to conclude that its actions stand as nothing more than 

legitimate governmental regulatory measures, permitted under international law. 

                                                        
148 Multilateral Agreement on Investment  

149 Moravcsik, p.218  
150 Uncontested facts, ¶7 
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D. Even if the Tribunal finds that RESPONDENT’s actions constitute expropriation, this 
expropriation was lawful 

10. If for any reason the Tribunal finds that the acts of RESPONDENT constitute expropriation, 

RESPONDENT submits that this expropriation was nevertheless lawful. All of the requirements set 

by Article 4 of the FS- BIT, as well as customary international law, for expropriation to be lawful 

have been complied with in the case at hand. Namely, RESPONDENT’s acts served the public 

purpose (a), all legal provisions and procedures have been dully followed (b), while CLAIMANT’s 

request for full and effective compensation is inadmissible (c). 

E. RESPONDENT’s acts served the public purpose 

11. Public purpose is often construed as a “genuine interest of the public”151 or “general welfare”152. 

This broad understanding entails the obligation of the States to promote and protect fundamental 

interests of the public in various aspects. In connection with the general interest of all humans to 

live in a safe environment, protection of environment is perceived as a general duty of all 

Governments.153 What is more, “States have, in accordance with the Charter of the United 

Nations and the principles of international law, the sovereign right to exploit their own resources 

pursuant to their own environmental policies, and the responsibility to ensure that activities 

within their jurisdiction or control do not cause damage to the environment of other States or of 

areas beyond the limits of national jurisdiction”.154  

12. RESPONDENT’s actions stand as a mirror-image of the aforementioned principle. Due to the 

leakage of oil from FPS-run Medanos Fields and FPS’ inability to remedy its consequences for 

more than a year even though it was obliged to do so pursuant to MLA Clause 18,155 the 

Sylvanian environment was severely damaged by the amounts of oil daily spilled into the Gulf of 

Libertad,156 and it is safe to assume the health of the local population was put at risk. What is 

more, the accident also had disastrous effects on Sylvanian economy, since hundreds of 
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153 UN Declaration Art. 2  
154 Ibid., Principle 21 
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businesses were closed, profitable economic activities extinct and thousands of people left 

jobless.157  

13. Accordingly, RESPONDENT’s amendments to the pertinent energy-related legislation came as a 

necessary remedy for the consequences of the oil spill and the only way for preserving health and 

living conditions of its people – actions clearly meeting the threshold of public purpose when 

interfering with CLAIMANT’s investment. 

F. All legal provisions and procedures have been followed 

14. Expropriation is legal and in conformity with relevant provisions and procedures when the 

actions of a State do not amount to “manifest injustice in the sense of a lack of due process 

leading to an outcome which offends the sense of judicial propriety”.158  

15. CLAIMANT might allege that the fact that the amended OPA was to be applied retroactively 

contravenes the applicable provisions and procedures. However, even if the protective measures 

contained in the amended OPA was indeed to be applied as of 1st June 2009, CLAIMANT was still 

left with a reasonable 60-day period to take all appropriate measures in order to comply with the 

new regulation.159 In return, CLAIMANT seized Sylvanian courts and administrative organs 

challenging the legality and the applicability of the amendments brought to OPA. All institutions 

and forums seized gave CLAIMANT the right to be heard and defend its position in line with due 

process standards.  

16. When all RESPONDENT’s efforts to get CLAIMANT live up to its responsibilities appeared vain, 

RESPONDENT was forced to adopt more stringent measures, once again in conformity with 

relevant provisions and procedures – rendering all CLAIMANTs allegations concerning the breach 

of due process as unsubstantiated. 

G. CLAIMANT’s request for full and effective compensation is inadmissible  

                                                        
157 Uncontested facts, ¶21 
158 Loewen, ¶132 
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17. CLAIMANT contends that RESPONDENT expropriated its investment without prompt and adequate 

compensation160 by taking over the oil wells. Assuming but not conceding that RESPONDENTs 

actions amount to expropriation, the Tribunal should find that this is the case of regulatory taking, 

for which the compensation should be calculated pursuant to a very specific set of rules and 

criteria. Namely, in case of regulatory taking the investor is entitled only to partial compensation 

and should be compensated only for the value of taking that exceeds the value of the investment 

than the State was allowed limit by its regulations.161 Therefore, in order to calculate the 

compensation due, it is necessary to deduct the value of the investment that the State was allowed 

to interfere with from the total market value of investment. 

18. RESPONDENT submits that the request for compensation is not yet admissible since the suspension 

of the MLA is only temporary.162 Since it is not possible to establish how long the state of 

emergency will last and how long the MLA will be suspended, it is impossible to calculate the 

value of the investment that CLAIMANT has been deprived of and to determine the compensation. 

19. Therefore, the Tribunal should find that the requirement of offering full and effective 

compensation has been complied with, thus making the alleged expropriation lawful.  

  

                                                        
160 ToR, p.7  
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IV. CLAIMANT WAS ACCORDED NATIONAL TREATMENT 

96. CLAIMANT might allege that its investment was discriminated and that RESPONDENT breached its 

obligation to award investor a treatment no less favorable that the one accorded to its own 

national. The obligation of non-discrimination is provided in FS-BIT Art. 3(1). RESPONDENT will 

prove that it did not breach this obligation and that CLAIMANT’s attempts to prove that it had 

been discriminated by RESPONDENT fall short of the elements necessary to make such a claim 

successful. 

97. Allegations of CLAIMANT that RESPONDENT breached FS-BIT Art. 3 are not sustainable and are 

insufficient to find that CLAIMANT was denied national treatment. According to the general 

procedural rule that the party making an allegation of facts needs to prove this allegation163, 

CLAIMANT bears the burden of adducing appropriate evidence that the national treatment 

standard was violated. 

98. However, RESPONDENT submits that CLAIMANT will not be in a position to demonstrate the breach 

of the national treatment standard as it does not satisfy the three-folded test often used to 

establish the breach of this standard.164 Firstly, NPCS and Freedonia Petroleum are not 

appropriate comparators (A). Secondly, CLAIMANT will not be in able to show that there had been 

a measure amounting to differential treatment (B). Finally, even if CLAIMANT proves that previous 

conditions were satisfied, it will still fail to rebut all legitimate justifications for differential 

treatment (C).  

A. NPCS AND FREEDONIA PETROLEUM ARE NOT IN ‘LIKE-
CIRCUMSTANCES’ 

99. The first prong of the test for establishing whether the breach of national treatment has 

occurred is the identification of an appropriate comparator. In the current case, this would 

entail that CLAIMANT and NPCS were two entities in “like circumstances”. The inquiry of like 

circumstances is context-dependent165 and the assessment whether this condition is met will 

                                                        
163Doak/Bishop/Crawford/Reismann, p.1445  
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require an evaluation of the entire factual setting.166 Ascertaining of like circumstances cannot 

be prejudged, so the Tribunal should examine the facts of the case first. 

100. Previous practice gives guidance that there are like circumstances if the companies are 

operating in the same business or economic sector.167 Although NPCS and Claimant are 

operating in the same business sector, these two companies are significantly different. It is 

uncontested that NPCS, never conducted any activity of lucrative nature, while Freedonia 

Petroleum did. Instead of performing a lucrative activity in the oil sector, NPCS only assisted 

RESPONDENT when the oil spill problem emerged. 

101. Due to this important difference in the character of their activities, the Tribunal should conclude 

that NPCS is not an appropriate comparator for CLAIMANT in regard to the claim for the alleged 

breach of national treatment. 

B. CLAIMANT WAS NOT ACCORDED DIFFERENTIAL TREATMENT ON THE 
BASIS OF NATIONALITY 

102. Even if the Tribunal finds that NPCS and Freedonia Petroleum are appropriate comparators, 

none of RESPONDENT’s actions accorded differential treatment to CLAIMANT on the basis of 

nationality. The objective of national treatment provision is to prohibit discrimination on the 

basis168 or by reason of nationality169.  

103. None of RESPONDENT’s actions were taken because Freedonia Petroleum was a foreign company. 

The amended Oil Pollution Act (“OPA”) was supposed to be applied on every natural or legal 

person which falls under the scope of its provisions. Namely, pursuant to OPA Section 703, “any 

responsible party for a facility from which oil is discharged (emph. added)”170 shall fall under the 

provisions of OPA, irrespective of its nationality. 

104. Furthermore, the suspension of MLA had grounds in Sylvania’s Statutory Code (“S.C.”) 32:274 

which authorizes “the President during a declared state of emergency to suspend any license of 
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170 Uncontested facts, ¶11 



 

58 

 

an entity[…]which would in any way prevent , hinder, or delay necessary action in coping with 

the emergency”.171 It is obvious that this provision has a broad scope of application and its 

wording plainly states that it refers to any license, no matter what entity is in question and 

whether it is national of Sylvania. 

105. CLAIMANT therefore erroneously assumed that the actions of RESPONDENT were directed to impair 

its activities. Quite the contrary, RESPONDENT’s enactments were directed to a very broad number 

of entities, and not just CLAIMANT. Therefore, CLAIMANT’s assertions have no grounds. 

C. EVEN IF THE TRIBUNAL FINDS DIFFERENTIAL TREATMENT, 
RESPONDENT HAS LEGITIMATE JUSTIFICATION FOR SUCH TREATMENT 

106. There cannot be a violation of national treatment standard if there is a rational basis for treating 

investors differently.172 Consequently, the Tribunal should take into consideration the policy 

objectives of the host State that motivated its actions173 when determining whether RESPONDENT 

has justification for differential treatment.  

107. The rational bases for differential treatment are “general policy considerations, such as 

environmental concerns”.174 What is more, the tribunal in S.D. Myers was even more specific, 

stating inter alia that: “environmental protection excuses States from compromising their 

standards merely to satisfy political or economic interest of other States.”175 

108. Because of CLAIMANT’s irresponsible behavior before and after the oil spill occurred, the country 

came to the verge of economic and social collapse. Oil leaks not only affected Sylvania but they 

could threaten the surrounding countries as well had RESPONDENT delayed its action any further. 

Environment and natural resources have enormous significance for the economic life of 

Sylvanian population.176 Therefore, RESPONDENT had to act promptly and effectively, but also in 

the appropriate manner, mindful of CLAIMANT’s interests, and that is precisely what RESPONDENT 

did. 

                                                        
171Emergency Authorization, pp. 19-20 of the Record 
172Feldman, ¶170  
173OECD, National Treatment 
174Pope/Talbot, ¶250 
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109. Considering all the above mentioned, the Tribunal should find that CLAIMANT was not denied 

national treatment. 
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V. RESPONDENT ACCORDED CLAIMANT FULL PROTECTION AND SECURITY 

110. Pursuant to FS-BIT Art. 2(2), Contracting Parties are obliged, at all times, to ensure treatment in 

accordance with customary international law, including full protection and security, to the 

Investment of the Investors of the other Contracting Party.  

111. As it has been established in previous practice and confirmed by the NAFTA Free Trade 

Commission, the scope of the provision on full protection and security cannot go beyond what is 

required by the customary international law of treatment of aliens.177 As emphasized in 

jurisprudence, customary international law in this matter expresses an obligation of the State to 

protect Investor from physical violence178 adding that scope of application of this provision can 

be protection in case of civil strife.179 

112. However, despite an unambiguous wording, CLAIMANT will certainly attempt to allege that this 

standard has a broader meaning, entailing protection that goes beyond the scope already 

delineated. Nonetheless, the Tribunal should accept the meaning already established and 

confirmed in practice because “when security of an investment is not intended as physical 

safety, but as legal security, the application of full protection and security standard exceeds its 

traditional scope of application”.180 In that sense tribunals affirmed that legal security, which 

could encompass e.g. stable and predictable business environment, is a part of obligation to 

afford fair and equitable treatment and not full protection and security.181 

113. In the present case, CLAIMANT cannot present evidence that there were events that fall under the 

scope of full protection and security provision. Namely, not only that RESPONDENT acted with due 

diligence and honored all its obligations towards CLAIMANT, it also secured CLAIMANT from any 

possible physical violence against its employees and prevented the destruction of its property, 

which could have easily broken out when the oil spill occurred. No harassment of FPS personnel 
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or any damage of its property that could constitute a breach of the full protection and security 

provision of the BIT ever happened. 

114. In line with the standards established in international case law, RESPONDENT does not and cannot 

grant a warranty that property shall never in any circumstances be occupied or disturbed.182 

Accordingly, RESPONDENT cannot be held liable for every impairment of CLAIMANT’s property that 

may occur. What is more, a State does not grant an insurance against damage that may affect 

the investment,183 so any assertion on the side of CLAIMANT that RESPONDENT breached the 

standard of full protection and security due to occurrence of certain damages to its property 

should be rejected as unsubstantiated.  

115. Considering all the abovementioned arguments, the Tribunal should find that CLAIMANT’s 

investment was not denied full protection and security. 
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VI. RESPONDENT IS ENTITLED TO RELY ON THE ESSENTIAL SECURITY PROVISION  

 

116. SF-BIT Art. 9 contains an essential security clause which entitles the Contracting Parties to apply 

measures which they consider necessary for the maintenance and restoration of public order, and 

for the protection of their own essential security interest. By virtue of this clause, RESPONDENT is 

excused from liability when applying measures inconsistent with its obligations pursuant to the 

FS-BIT in exceptional circumstances. 

117. Contrary to CLAIMANT’s assertions, RESPONDENT submits that all prerequisites for the 

application of this clause are met. Firstly, bearing in mind that FS-BIT Art. 9 is explicitly self-

judging (A) and RESPONDENT invoked this clause in good faith (B). Furthermore, the essential 

security clause is lex specialis, and it prevails over the customary law of necessity (C). Lastly, 

even if the Tribunal finds that the ILC Art. 25 is applicable, RESPONDENT’s actions satisfy the 

conditions demanded therein (D). 

A. The essential security clause is explicitly self-judging 

118. In general, self-judging provisions must be expressly drafted to reflect such intent, as otherwise 

there can well be a presumption that they do not have such meaning.184 The language of FS-BIT 

Art. 9 contains the words “it [the State] considers necessary” in regard to the measures that a 

State can apply to protect its essential security. This wording is characteristically indicative of a 

self-judging clause. This position is confirmed both in case law185 and in scholarly writings.186  

119. The importance of the use of the verb “consider” for attributing self-judging character to a clause 

is widely supported by the arbitral practice. The USA-Argentina BIT from 1991 contained an 

essential security clause worded “measures […] necessary for” without including the element “it 
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considers”. It was unanimously upheld that, due to the lack of incorporation of “State 

consideration” element, this clause does not represent a self-judging clause.187  

120. The States are the best placed to judge whether there is a threat to their security and public order 

“because of their direct knowledge of their society and its needs, the national authorities are in 

principle better placed than the international judge to appreciate what is the public interest”.188  

121. Self-judging clauses give the highest autonomy to the Contracting Parties in their 

interpretation.189 This means that the State is the only entity entitled to ascertain whether there are 

conditions for the invocation of such clause and this assessment is not reviewable.190 Courts and 

tribunals may only seek to establish whether the essential security clause was invoked in good 

faith. Such reasoning was confirmed by the Enron tribunal.191 

122. Furthermore, the overall nature of essential security clauses speaks in favor of RESPONDENT’s 

position. Namely, the essential security clause is a type of general exception whose purpose is 

seen as an insurance policy against the potential of a Tribunal making overreaching 

interpretations of international investment agreement obligations.192  

123. Thus, the Tribunal should have no obstacles in concluding that FS-BIT Art. 9 is a self-judging 

clause not suitable for substantial review.  

B. RESPONDENT acted in good faith  

124. VCLT states that every treaty in force is binding upon the parties to it and must be performed by 

them in good faith.193 There is no precise definition of good faith with respect to the invocation of 

the essential security clause, however one of the most commonly accepted interpretations is that a 

State acted with good faith if a “reasonable person […] could have concluded that there was a 

threat to national security sufficient to justify the measures taken”.194 

125. In the case at hand, the national security interest with respect to which good faith should be 

assessed is RESPONDENT’s duty to protect its nationals from environmental devastation. 
                                                        
187 E.g. LG&E, ¶ 212; Sempra, ¶ 388 
188 James and Others, ¶31 
189 UNCTAD, National Security, p.113 
190 S.D. Myers, ¶261 
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192 Newcombe, p.356 
193 VCLT (1969), Art. 26 
194 UNCTAD, National Security, p.62 
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RESPONDENT draws the Tribunal’s attention to the fact that it postponed any actions in respect to 

CLAIMANT until the last moment. Namely, after the oil started to leak, RESPONDENT contacted the 

Government of Freedonia on several occasions and commenced diplomatic negotiations with it 

regarding the Medanos oil spill. RESPONDENT emphasizes that it never neglected its duty to act in 

a transparent and reasonable manner, thus showing its adherence to the good faith standard. 

CLAIMANT was warned on several occasions that it has to comply with its obligation to address 

the oil spill catastrophe but CLAIMANT constantly ignored it.  

126. Consequently, the President of Sylvania enacted an Executive order suspending the MLA. This 

Suspension had its ground in the respective law of Sylvania and it was meant to last until 

CLAIMANT submits a plan to curtail and remedy the oil spill catastrophe. It is patently obvious 

that after numerous opportunities given to CLAIMANT to live up to its obligations it cannot be 

argued that RESPONDENT showed lack of good faith.  

127. In conclusion, the facts of the case show that RESPONDENT indeed acted with due diligence and 

good faith. Therefore, under the standard of good faith this Tribunal should find that 

RESPONDENT’s actions met the standard. 

C. The essential security clause precludes the application of ILC Art. 25  

128. The essential security clause, as any other clause of the FS-BIT, was freely negotiated between 

the Contracting Parties. Consequently, pursuant to the general principle of pacta sunt servanda, it 

represents a law for the Contracting Parties.  

129. In investment disputes concerning the invocation of essential security it was emphasized that the 

conduct of a State must be in accordance with ILC Art. 25, which is deemed to reflect customary 

law of necessity.195 However, in recent years, ad hoc committees found that such reasoning was 

not consistent and came to conclusion that there are some differences between ILC Article 25 and 

essential security clause.196 The essence of these differences is that in investment disputes 

Tribunals should apply the essential security clause as lex specialis and not ILC Article 25197 

because essential security and ILC Article 25 are substantially different.198 
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130. This difference is eloquently expressed in CMS Annulment: 

“Art. XI (essential security clause) is a threshold requirement: if it applies, the substantive 
obligations under the Treaty do not apply. By contrast, Article 25 is an excuse which is only 
relevant once it has been decided that there has otherwise been a breach of those substantive 
obligations”.199 

131. The successful invocation of essential security does not lead to a breach of BIT obligations 

because in such circumstances their application is “frozen”, so they do not apply at all. On the 

other hand, ILC Art. 25 has a different nature. This provision operates in situations when 

obligations are already breached and serves as an excuse for non-performing the BIT. 

132. Conditions in ILC Art. 25 are set narrowly, making invocation of necessity more stringent than 

the conditions encompassed in ES provision. The interpretation of necessity must be restrictive 

and may lead to contradiction with the presumption of restrictive interpretation of treaty 

obligations as derogation of sovereignty.200 Tribunal should take into consideration that from the 

perspective of RESPONDENT a derogation of its sovereignty in performing treaty obligation is 

supposed to be minimal. 

D. All the requirements depicting customary law of necessity have been met  

There is no place for this Tribunal to apply customary law of necessity. The ES provision is 
the primary applicable law. However, even if the Tribunal was to find that the law governing 
necessity should apply, RESPONDENT’s actions met all the relevant criteria. 

133. ILC Art. 25 consists of several requirements that a State must satisfy for its lawful invocation. 

Firstly, the interest at stake must be essential. Secondly, such interest must be upheld by a threat 

of grave and imminent peril. The actions undertaken must be the only way to preserve essential 

interest of a State. A State in preserving its essential interest must not seriously impair the interest 

of another State or international community as a whole. Finally, the international obligation in 

question cannot exclude the possibility of invoking necessity. In the present case, all of the 

conditions have been satisfied. 
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134. Interest that RESPONDENT tried to preserve was indeed essential. RESPONDENT’s actions were 

directed to the protection of its environment, which justifies the invocation of necessity.201 

Moreover, the Energy Charter Treaty, to which both Sylvania and Freedonia are signatories202 

entitle Contracting Parties to enforce any measure necessary for protection of human, animal or 

plant life or health.203  

135. In the case at hand, there was no other action that RESPONDENT could have undertook to prevent 

further pollution but to suspend the MLA and to try to curtail and remedy the oil spill catastrophe 

with the assistance of NPCS. 

136. The peril RESPONDENT faced was also grave and imminent. CLAIMANT’s failure to prevent and 

discharge the oil spill led to situation where country’s economic foundations were endangered. In 

those circumstances RESPONDENT had to act by amending laws governing oil exploitation.  

137. By the words of Tribunal in Continental Casualty case:  

“[enactment] of specific Public Emergency to cope with the crisis [was] powerful of its gravity 
such as that could not be addressed by ordinary measures”.204 Such reasoning plainly matches 
with the facts of the present case thus showing that there was a full scale peril that was grave 
and imminent.” 

138. The Commentary of the ILC Articles advocates that the measure of uncertainty about the future 

does not necessarily disqualify a State from invoking necessity if the peril is clearly established 

on the basis of evidence reasonably available at the time.205 RESPONDENT was worried about the 

possibility that the oil spill menace could worsen and it had reasonable basis for such fear. Every 

moment of further delay of action by RESPONDENT was burdened with the possibility of 

catastrophic consequences. RESPONDENT could not stand idly; therefore it undertook the 

necessary measures to protect its nationals. 

139. RESPONDENT submits that its actions have uttermost justification. None of its actions impaired the 

interest of any other State. Quite the contrary, RESPONDENT prevented any possibility of an oil 

leak overflow towards other countries.  
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140. It must be noted that it is difficult to imagine situation where the economic interest of a particular 

Investor would outweigh the interest of the State in safeguarding its essential interest.206 In this 

case, the interest of a sovereign State will overweigh all other interests which cannot be seriously 

impaired so to lead to unsuccessful invocation of necessity.   

141. In conclusion, given that all the conditions governing essential security have been met, or 

alternatively, given that all the requirements governing customary law of necessity were satisfied, 

this Tribunal should find that FS-BIT Art. 9 permits RESPONDENT’s actions. Therefore, there is 

no violation of RESPONDENT’s treaty obligations. 
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VII. RESPONDENT DID NOT BREACH THE OBLIGATION OF 
CONFIDENTIALITY  

142. Contrary to what Claimant might assert, no law applicable to the merits of the current dispute 

provides for an obligation of confidentiality on the side of Respondent (A). Alternatively, even if 

the Tribunal finds that Respondent was under a duty of confidentiality, no breach occurred (B). 

Finally, there is no certifiable evidence to establish Respondent’s liability for the leak of 

information (C). 

A. The law applicable to the merits of the current dispute does not provides for an 
obligation of confidentiality on the side of Respondent 

143. Under the Article 17 of the ICC Rules, if parties made no choice with respect to substantive law 

applicable to the merits, the tribunal enjoys the freedom to apply any rule it deems appropriate for 

the case in question. However, it has been regarded in practice and doctrine that this freedom has 

been narrowed so that, absent the choice of law made by the parties – for claims brought under 

the BIT – tribunals have turned to applying the host State law and such rules of international law 

as may be applicable. 

144. As to the case at hand, neither the MLA nor the FS-BIT confer the duty of confidentiality upon 

Respondent.207 Moreover, Claimant and Respondent reached no separate agreement as to 

confidentiality of their negotiations, communication or exchange of information. Additionally, it 

is customary nowadays in the business world that parties regularly enter into non-disclosure and 

confidentiality agreements separately from the main contractual relationship, because 

presumption of confidentiality is non-existent in commerce. Accordingly, any breach 

presupposes existence of a valid obligation – a duty of confidentiality in the case at hand – and 

Respondent is complied to all of its duties.     

B. Even if the Tribunal finds that Respondent was under a duty of confidentiality, no 
breach occurred 
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145. In alternative to the foregoing, if Claimant successfully meets the burden of proof that any law 

applicable to the case at hand stipulates a valid confidentiality obligation on the side of Sylvanian 

Government, Respondent asserts that no breach occurred. 

146. Firstly, the newspaper article in La Reforma revealed no information that was not already in the 

air. The article was published more than two months after the Report on the oil spill was 

compiled208. The amount of information that was known to the general public at the end of 

September 2010 has not been precisely determined; however, it is reasonable to assume that all 

information than can be regarded as remotely confidential from the article was already well 

known to general public. 

147. Secondly, when events as catastrophic as the oil spill in the case at hand occur, states have duty 

to inform their citizens on the status of actions taken, reasonable amount of time that would be 

needed in order for the catastrophe to be confined and remedied, and to assure that the problem is 

solvable, keeping the general panic at bay.  

148. Finally, any alleged breach of confidentiality could be set-off with the notion of public order and 

importance of the general welfare of the citizens of Sylvania, including Claimant as the foreign 

investor operating on Sylvanian territory. 

C. Respondent cannot in any way be liable for the leak of information 

149. In order for the Tribunal to reach a substantiated and informed decision on Respondent’s liability 

regarding the breach of duty of confidentiality, the factual background must prove that it was 

Respondent who in fact, leaked the information. However, the factual backdrop of the case 

provides for a different conclusion. Namely, not only does the scarce evidence fail to point in 

Respondent’s direction, but it is as likely that Claimant or FPS were the culprits behind the leak. 

As the source of the leaked information remains unknown209, it is established that governmental 

report on the oil spill was distributed to an undisclosed number of people on a “need to know” 

basis.210 Since FPS personnel also participated in the session when the report was drafted, 

liability for the leak could be on the Claimant as well. 
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150. In plain words, by trying to assert that Respondent was under a duty of confidentiality, that 

breach of that duty occurred and that Respondent is liable for the breach in that regard, Claimant 

is trying to eat the soup with the fork. 
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PRAYER FOR RELIEF 

In the light of the foregoing, Respondent respectfully requests the Tribunal to adjudge and 

declare that: 

 The Tribunal does not have jurisdiction over this dispute; 

Or, in the alternative, that: 

 Respondent’s counterclaim is admissible; 

 CSE should be granted amicus curiae status in these proceedings; 

 Respondent did not violate any of its obligations under FS-BIT and customary 

international law with respect to Claimant’s investment; 

 Respondent did not breach its confidentiality obligations by leaking information to 

Sylvanian press; 

 In any event, Respondent is entitled to rely on Article 9 FS-BIT. 
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