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6 

STATEMENT OF FACTS  

 

1. Claimant, Fredonia Petroleum LLC, is an international energy company from the State 

of Freedonia that acts in the exploration and production of crude oil in various regions of the 

world. The Freedonian Government owns 60% of its shares. The remaining 40% are owned 

by a consortium of privately-held and publicly-traded Freedonian enterprises.  

 

2. Respondent, the Republic of Sylvania, awarded Claimant a 5-year non-exclusive oil 

exploration and drilling license regarding blocks off the Medanos Field.   

 

3. On June 13, 1994 the Republic of Freedonia and the Republic of Sylvania signed a 

Bilateral Investment Treaty (the “BIT”).    

 

4. On May 26, 2007 Claimant and Respondent firmed the Medanos License Agreement 

(the “Agreement” or “MLA”), pursuant to the tender process to explore oil in the 

Respondent’s territory. The Agreement stipulated that Sylvanian law should govern its terms 

and it established several safety obligations which should be duly complied with during the 

whole duration of the Agreement.   

 

5. On June 9, 2009 it happened an explosion in the Medanos Field, resulting several of 

the oil exploration wells under Claimant’s responsibility to leak into the Gulf of Libertad 

Sylvania.    

 

6. On July 24, 2009 a panel composed by experts from the Government of Sylvania 

prepared a confidential report concerning the oil spill, available internally and on a “need to 

know” basis.  

 

7. On September 29, 2009 the newspaper “La Reforma” published confidential 

information of the report, appointing new leak points and indicating possible consequences of 

the leaks, directly connected to Claimant’s omission on mitigation the damages.  

 

8. On November 21, 2009 the Sylvanian Freedom Information Law (“Fol Law”) was 

amended to limit the access of third parties to information of International Tribunals cases 
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involving Respondent. In order to get information on international cases non-parties should 

request the authorization of a Sylvanian Court.   

 

9. On December 10, 2009 the Oil Pollution Act (the “OPA”) was amended. Such 

amendments were given retroactive effects, becoming effective as of June 1st, 2009. The 

amendments revised the liability of responsible parties for oil exploration facilities from 

which oil was discharged. It also established new safety obligations for the oil exploration 

activity. 

 

10. On January 29, 2010 Respondent sent Claimant a communication establishing the time 

limit of sixty days to take the adequate measures regarding the OPA and its new amendment.   

 

11. On February 12, 2010 Claimant requested declaratory relief before Sylvanian Courts 

sustaining that Clauses 18 and 22 of the Agreement prevail over the OPA amendments.   

 

12. On February 26, 2010 Respondent finned Claimant the amount of SD 150,00,000 

liquidated damages for the actual breaches of the OPA and the Agreement. Claimant initiated 

an administrative process before the Sylvanian Ministry of Energy to avoid the payment 

alleging it had fulfilled with the necessary safety obligations.   

 

13. On June 10, 2010 Claimant’s request was denied by the Minister of Energy, giving 

Claimant fifteen days to pay the fine. Further attempts of negotiation were unsuccessful.   

 

14. On August 10, 2010 the National Petroleum Company of Sylvania (“NPCS”) was 

created by the new Hydrocarbon Law.   

 

15. On August 30, 2010 NPCS was incorporated under Respondent’s law.  

 

16. On November 3rd, 2010 the President of Sylvania declared to the press that the 

damages of the oil leaks were aggravated by Claimant’s incompetence and failure to remedy 

them.  

 

17. On November 22, 2010 Clean Sylvanian Environment (“CSE”), a Sylvanian NGO, 

requested the Government of Sylvania to take immediate measures about the consequences of 

the oil spill.   
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18. On November 29, 2010 the oil wells under Claimant’s responsibility were taken over 

by Respondent’s staff as a consequence of the Executive Order n. 2010-1023, ordered by the 

President of Sylvania on the same date. The taking over aimed to remedy the damages and the 

oil leaks.  

 

19. On December 10, 2010 diplomatic meetings were held between the President of 

Freedonia and the President of Sylvania attempting to reach an agreement.   

 

20. On December 23, 2010 Claimant and FPS sent a communication to Respondent 

sustaining that the transfer of the oil wells to NPCS was a breach of the BIT and that there 

was an intention of starting an arbitral procedure. Respondent replied that this was a State to 

State dispute, not subject to the BIT’s forum clause.  

 

21. On March 23, 2011 Claimant filed the arbitration request against the Respondent 

before the International Chamber of Commerce (ICC) claiming for damages regarding the 

breach of the BIT, due to Respondent’s alleged “unfair and inequitable treatment, violation of 

legitimate expectations, and expropriation”.  

 

22. On April 20, 2011 Respondent submitted an objection to the jurisdiction of ICC.  

 

23. On May 20, 2011 the Arbitral Tribunal was constituted.  

 

24. On May 30, 2011 Claimant answered Respondent’s objection to this Tribunal’s 

jurisdiction.  

 

25. On August 26, 2011 CSE requested before the Sylvanian Court a release of details of 

the arbitration proceedings commenced by Claimant.    

 

26. On August 31, 2011 the Parties were called to submit their comments on the CSE’s 

request. 

 

27.   On September 05, 2011 Claimant objected the request of CSE. Respondent consented 

with the release of information.  
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28. On September 10, 2011 CSE requested this Arbitral Tribunal to “be present at 

hearings, to submit documents and to be heard as non disputing party in the ICC hearings”. 

The Parties should present their positions in their memorials.   

 

29. On September 29, 2011 the Sylvanian Court accepted CSE’s request and ordered the 

release of the written statements submitted by the Parties in the arbitral proceedings. This 

decision did not cover transcriptions of the proceedings.   
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SUMMARY OF ARGUMENTS 

 

On the Procedural issues, Respondent will argue that the Arbitral Tribunal does not have 

jurisdiction to analyze the present case, once Claimant is not an investor under the BIT, 

Respondent is not barred from alleging that FPS is a necessary party to the arbitration and 

since FPS’s recourse to the Ministry of Energy affects Claimant’s right to enter into the 

proceeding. 

 

On the confidentiality issue, Respondent will argue that there was no breach of confidentiality 

and that the NGO should be entitled to participate actively in the procedure. 

 

Respondent will allege, on the substantive issues, that NPCS’s actions are not attributable to 

Respondent. Moreover, Respondent did not materially breach the MLA, and because 

Claimant’s claims are based on this breach they should not be admitted. In case they are, the 

alleged breach shall be analyzed in accordance to Sylvanian law. Further, the amendments of 

the OPA and the suspension of Claimant’s exploration license do not constitute a breach of 

the Agreement. 

 

In addition, Respondent will allege that it has not expropriated Claimant’s investment, and 

alternatively, if the Tribunal considers that it has, Respondent will assert that the 

expropriation was a lawful regulatory taking, since it was conducted in the protection of 

public interests, was in accordance to all relevant legal procedures, was not discriminatory, 

and since Respondent respected the standards of protection of the investment. 

 

On the standards of investment protection, Respondent will bring the argument that the state 

of emergency in Sylvania would set back any investment backed expectations Claimant may 

have and that Respondent’s sovereign power to alter the legislation does not qualify as a 

breach of due process. The Respondent will assert that Claimant is not entitled to 

compensation. 

 

Finally, Respondent will submit that Respondent may rely on the discretion conferred by 

Article 9 of the BIT to justify its actions, since this Article is a self-judging clause and shall 

not be object of scrutiny, and since Respondent relied on such provision in good faith. 
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PART ONE: ARGUMENTS ON THE JURISDICTIONAL ISSUE 

 

RESPONDENT respectfully requests this Arbitral Tribunal to find that it does not have 

jurisdiction to analyze the present case. Under the rules applicable to the arbitral procedure 

RESPONDENT will demonstrate that this tribunal does not hold jurisdiction once that (I) 

CLAIMANT is not an Investor under the BIT, (II) RESPONDENT is not Barred From 

Alleging That FPS is a Necessary Party to this Arbitration, (III) FPS recourse to the Ministry 

of Energy affects Claimant´s Right to enter into this Arbitral Proceeding. 

 

 

I. THE CLAIMANT IS NOT AN INVESTOR UNDER BIT 

 

The BIT stipulates in its Article 1, Part 3 that: 

 

 “The term Investor shall be construed to mean, with regard to either 

Contracting Party: (…) b. any legal person established in the 

Territory of one of the Contracting Party in accordance with the 

respective national legislation such as public establishments, joint-

stock corporations or partnerships, foundations or associations, 

regardless of whether their liability is limited or otherwise (…) 

provided in all cases that the above defined natural and legal 

persons do not pursue sovereign activities and are not funded by the 

other Contracting Party.”
1
 (emphasis added). 

 

In this sense, CLAIMANT cannot be considered an investor under the BIT because it fulfills 

both criteria of exclusion. RESPONDENT will demonstrate that (a) according to the 

interpretation of the BIT under international law (b) CLAIMANT is funded by the Republic 

of Freedonia (c) and it pursues a sovereign activity. 

 

A. The BIT must be Interpreted in accordance with International Law 

 

To determine the correct interpretation of the BIT signed between the Republic of Sylvania 

and the Republic of Freedonia one must take into account the application of general and 

customary international law. Both Contracting Parties are signatories of the Vienna 

                                                           
1
 Uncontested facts, ¶ 12. 
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Convention on the Law of Treaties of 1969
2
, hence the methods of interpretation stipulated in 

the Convention must govern this arbitration. 

 

Under Article 31(3)(c) of the Vienna Convention to interpret a treaty disposition “There shall 

be taken into account, together with the context: […] (c) Any relevant rules of international 

law applicable in the relations between the parties”. Therefore, although the investment 

dispute and its correlate applicable law may set the first step in order to interpret the treaty it 

is not the sole criteria, custom an international principles must also be taken into account 

under the risks of fragmentation in international law
3
. 

 

This was also the finding of the tribunal in the case Tokios Tokelės v. Ukraine where the 

tribunal, when determining the interpretation that should be given to the term investor made 

express reference to the Vienna Convention, stating that “we interpret the ICSID Convention 

and the Treaty between the Contracting Parties according to the rules set forth in the Vienna 

Convention on the Law of Treaties, much of which reflects customary international Law”
4
. 

 

Regarding specifically case law as a source for interpretation, although international 

investment disputes tribunals usually find that they are not bound by previous decisions of 

other tribunals, the adoption of previous reasoning is a common feature in order to establish 

the necessary uniformity and stability of the law
5
. Deciding on the matter the tribunal in 

Saipem v. Bangladesh stated: 

 

 “The Tribunal considers that it is not bound by previous decisions. At 

the same time, it is of the opinion that it must pay due consideration to 

earlier decisions of international tribunals. It believes that, subject to 

compelling contrary grounds, it has a duty to adopt solutions 

established in a series of consistent cases. It also believes that, subject 

to the specifics of a given treaty and of the circumstances of the actual 

case, it has a duty to seek to contribute to the harmonious 

development of investment law and thereby to meet the legitimate 

expectations of the community of States and investors towards 

certainty of the rule of law”.
6
 

                                                           
2
 Clarification 9. 

3 Newcombe/Paradell, p. 108-109. 
4
 Tokios Tokeles v. Ukraine, Decision on Jurisdiction, p. 11 Paragraph 27 

5
 Dolzer, p. 35-36. 

6
 Saipem v.Bangladesh, Decision on Jurisdiction, p. 20 Paragraph 67. 
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Therefore, in order to determine the meaning of the provisions of the BIT due regard must be 

given to principles of and customary international law. 

 

B. CLAIMANT is Funded by the Republic of Freedonia 

 

The CLAIMANT is an international enterprise constituted under the laws of the Republic of 

Freedonia.
7
 However, 60% of its shares are owned by Freedonia government.

8
 In this sense, 

and having regard to the last part o Article 1 of the BIT the CLAIMANT cannot be considered 

an investor, and cannot be a party in this arbitration. 

 

As demonstrated, to interpret and determine what constitutes and investor under the BIT due 

regard must be given to international law. At a first analyses the criteria of Article 31(1) of the 

Vienna Convention on the Law of Treaties must be respected “A treaty shall be interpreted in 

good faith in accordance with the ordinary meaning to be given to the terms of the treaty in 

their context and in the light of its object and purpose” (emphasis added). 

 

That was also the decision of the tribunal in Aguas Del Tunari v. Bolivia, where it primarily 

sought the ordinary meaning of the word control in several standard desk dictionaries.
9
 

 

According to the Black’s Law Dictionary, 9th Edition, to fund is “fund, vb, (18c) 1. [...] 2. To 

use resources in a manner that produces interest”. The owning of shares in a private company 

entitles the owner to receive interests and other financial benefits derived from the invested 

capital, therefore, it is quite clear that the CLAIMANT fulfill the criteria of being funded by 

the government of Freedonia, its majority share holder. In the same sense the Cambridge 

learner’s dictionary defines the verb fund as “to provide the money to pay for an event, 

activity or organization”, this definition gives even more evidence to the fulfillment of the 

treaty criteria, as Freedonia effectively provides money for an oil exploring private 

organization, the CLAIMANT.  

 

                                                           
7
 Clarification 61. 

8
 Uncontested facts, ¶ 1. 

9
 Aguas Del Tunari v. Bolivia, Decision on Respondent’s Objection to Jurisdiction. 
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In addition to the ordinary interpretation, it is argued that the object and purpose of the Treatie 

may lead to a broader interpretation in what regards the jurisdiction of the arbitral tribunal, 

laying jurisdiction where should be none. However: 

 

“The protection of foreign investments is not the sole aim of the Treaty, 

but rather a necessary element alongside the overall aim of 

encouraging foreign investment and extending and intensifying the 

parties' economic relations. That in turn calls for a balanced 

approach to the interpretation of the Treaty's substantive provisions 

for the protection of investments”.
10

 

 

The BIT sets a clear and straightforward requirement for the condition of investor, that is not 

being funded by a Contracting Party. Relying on a broad interpretation of the purpose and 

object of the treaty to establish jurisdiction will, as appointed in Plama v. Bolivia, bring the 

“risk that the placing of undue emphasis on the „object and purpose‟ of a treaty will 

encourage teleological methods of interpretation [which], in some of its more extreme forms, 

will even deny the relevance of the intentions of the parties”.
11

 

 

For all demonstrated, this tribunal should find that the CLAIMANT is funded by the Republic 

of Freedonia and, therefore, cannot qualify as an investor under the BIT. 

 

C. Crude Oil Production and Exploration Constitutes a Sovereign Activity 

 

In addition to the fact that the CLAIMANT cannot be considered an investor because it is 

funded by the government of Freedonia, it is also barred from initiating arbitration once that it 

acts in the exploration and production of oil throughout various regions of the world,
12

 which 

according to the last sentence of Article 1, Part 3 of the BIT constitutes a sovereign activity. 

 

In order to ascertain and interpret the definition of sovereign activity under the BIT regard 

must be had to the international standards. This is issue is addressed broadly under the 

doctrine of sovereign immunity, that is, when a court has jurisdiction to persecute a sovereign 

state, particularly regarding the restrictive sovereign immunity or functionalist doctrine. 

                                                           
10

 Newcombe/Paradell, p. 114. 
11

 Plama v. Bolivia, Decision on Jurisdiction, paragraph 193. 
12

 Uncontested facts, ¶ 1. 
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Under this doctrine a State is immune to jurisdiction when performing acts of sovereignty.
13

 

 

When determining whether an act is of commercial nature, it has been decided that the 

exploitation of natural resources cannot be considered a commercial activity: 

 

“In essence, Bangladesh lost its sovereign status when it contracted 

and then terminated pursuant to contract terms. The argument seems 

persuasive because, in breaking the agreement, Bangladesh itself 

spoke in commercial terms, basing its termination on MOL's alleged 

breaches. The true nature of the action, however, does not depend on 

terminology. [...] Bangladesh was terminating an agreement that only 

a sovereign could have made. […] It concerned Bangladesh's right to 

regulate its natural resources, also a uniquely sovereign function. 

[…]A private party could not have made such an agreement.”
14

 

 

The situation is essentially the same in the present case, only the Republic of Sylvania could 

provide the concession for exploration of oil in its territory, therefore it constitutes a sovereign 

activity. Where there are provisions in the agreement between the parties that can only be 

performed by a sovereign state the act or agreement cannot be considered as having a 

commercial nature.
15

 

 

Moreover, as stated by Prof. Sornarajah commenting East Timor Case: 

 

“Judge Weeramantry in his dissenting opinion in the East Timor Case  

regarded self determination and its “basic constituent”, permanent 

sovereignty over natural resources as rights “assertible erga omnes”. 

The implications of this view are that foreign investment contracts 

relating to natural resources cannot have an existence in international 

law, that there is no room for a theory of internationalisation and that 

disputes arising from them are disposable only by national tribunals 

and courts.”
16

 

 

Therefore, this tribunal should consider that the exploration of natural resources constitutes a 

sovereign activity and CLAIMANT cannot be considered an Investor under the BIT. 

 

                                                           
13 Maniruzzaman, p. 3. 
14

 Mol. Inc. v. Bangladesh, paragraphs 17-19. 
15

 Practical Concepts v. Bolivia. 
16

 Sornarajah, p. 190. 

http://www.kluwerarbitration.com/document.aspx?id=ipn28313#note69
http://www.kluwerarbitration.com/document.aspx?id=ipn28313#note69
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II. FPS RECOURSE TO THE MINISTRY OF ENERGY AFFECTS CLAIMANT’S 

RIGHT TO ENTER INTO THIS ARBITRAL PROCEEDING 

 

It is Respondent submission that Claimant is prevented from pursuing arbitration before the 

ICC on the grounds that Claimant violated Article 11(3)(b) of the BIT, which is a clear fork-

in-the-road provision, as it establishes that the Parties agreed to submit investment disputes to 

the ICC provided that “the investor has not brought the dispute before the courts having 

jurisdiction within the territory of the Contracting Party that is a party to the dispute”. 

 

A fork-in-the-road provision in a BIT means that the investor has to choose whether to submit 

its claim to a local authority or to an Arbitral Tribunal.
17

 It must be highlighted that once the 

choice is made, it is final.
18

 Therefore, because the claim was submitted to the Sylvanian 

Ministry of Energy, Claimant lost its right to submit the claim to the ICC. 

 

Claimant may allege that the fork-in-the-road was not triggered because FPS presented the 

claim before the Ministry of Energy and not before a Court. However, the Ministry of Energy 

gave an administrative decision that should have been complied with by Claimant, in the very 

same way that an eventual Court decision with the same content would also have to be 

complied with. 

 

In the Compania de Aguas del Aconquija S.A and Vivendi Universal v. Argentine Republic
19

, 

the Claimants had made an administrative claim and despite the provision of Art. 8(2) of the 

relevant BIT, which stipulated that “… once the investor has submitted the dispute to the 

courts of the Contracting Party concerned or to international arbitration, the choice of one or 

other of these procedures is final”, the ad hoc Committee found that the fork-in-the-road was 

reached. Hence, the fact that FPS’ claim was submitted to the Ministry of Energy and not to a 

Court does not prevent the fork-in-the-road provision to be triggered, once the decision 

rendered had an administrative nature, as the one in the aforementioned case. 

 

                                                           
17

 UNCTAD, p. 20. 
18

 Redfern/Hunter, p. 483. 
19

 Vivendi Annulment case, paragraph 36. 
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Claimant may also assert that the fork-in-the-road was not reached because it was not 

Claimant who submitted the claim before the Ministry of Energy, but FPS. In this sense, it 

must be stressed that FPS is a wholly-owned subsidiary of Claimant in Sylvania, which was 

incorporated in order to enable Claimant to participate of the Sylvanian bidding process.
20

 

Hence, although Claimant and FPS are two different legal entities, FPS’s actions are 

Claimant’s actions. 

 

It must be clarified that Claimant triggered the fork-in-the-road provision of the BIT because 

FPS initiated administrative proceedings before the Sylvanian Ministry of Energy seeking not 

to pay the sum it was ordered to by the Sylvanian Government. It must be clarified that 

Sylvanian Government ordered FPS to pay SD 150.000.000 because the latter breached its 

safety obligations under the Agreement and the OPA.
21

 Hence, the object of the recourse to 

the Ministry of Energy was to resist paying a sum concerned to the breach of the Agreement 

and the OPA as amended. 

 

Nonetheless, Claimant later filled a request for arbitration before the ICC aiming to obtain 

compensation for an alleged breach of the BIT.   

 

It may be argued that the basis of the claim submitted to the Sylvanian Ministry of Energy is 

different from the one submitted to this arbitral tribunal because the first is based on the 

Agreement and the second on the BIT. However, this argument should not proceed. 

 

In order to a fork-in-the-road provision be applied, relevant is the basis of the claim. In this 

sense, it was held in the Pantechniki case
22

 that the proper test is “whether or not the 

„fundamental basis for a claim‟ sought to be brought before the international forum is 

autonomous of claims to be heard elsewhere”. Thus, relevant is if connected disputes were 

submitted to a national and an international authority, and not if they derive from the Contract 

or from the BIT.  

 

In the present case, the claim submitted to the Sylvanian Ministry of Energy is not 

autonomous from the one brought to this arbitral tribunal once the first one concerned the 

                                                           
20

 Uncontested facts, ¶ 3. 
21

 Uncontested facts, ¶ 17. 
22

 Pantechniki case, paragraph 61. 
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resistance to pay a sum due because of the Agreement and the amended OPA, while in the 

second one it will be analyzed, if this arbitral tribunal considers it has jurisdiction: 

 

“(v) whether the Respondent‟s actions or omissions amount to 

expropriation, a violation of fair and equitable treatment, a beach of 

Claimant‟s legitimate expectations, or otherwise violate general 

international law and applicable treaties; and (vi) whether the 

Respondent is entitled to rely on its domestic law and international 

legal notions of national security and public interests as defences…”. 

 

It is crystal clear that these claims and the one to the Ministry of Energy are connected 

because concern the actions taken by Respondent after the explosion, as well as if Claimant 

has to answer for them or not. 

 

Moreover, it depends on the wording of the BIT to determine if the fork-in-the-road clause 

imposes the obligation to choose between a treaty claim and a contractual one.
23

 In the case at 

hands, Article 11(1) of the BIT provides a definition of an Investment Dispute in which scope 

is not only the Investment Agreement but also the BIT. Furthermore, Article 11(3)(b) of the 

BIT simply mentions “the dispute”, making no distinction if it arises from the agreement or 

from the BIT. Hence, for the purposes of the BIT it is not relevant whether the dispute 

brought before a national jurisdiction and the arbitral tribunal is originated from the 

Agreement or from the BIT in order to trigger the fork-in-the-road.  

 

In conclusion, because the fork-in-the-road was triggered, Claimant is prevented from 

pursuing arbitration before the ICC and this Arbitral Tribunal does not have jurisdiction over 

this dispute. 

 

 

IV. THIS TRIBUNAL HAS JURIDICTION TO ANALYZE THE COUNTERCLAIM 

 

The Claimant contends that the Counterclaim issued by the Respondent demanding damages 

for the actions of Claimant’s wholly owned subsidiary is an abuse of this arbitral process, 

once that it is not based in the BIT and solely on the Agreement set forth between Respondent 

and FPS. However, Respondent will demonstrate that this Arbitral Tribunal has jurisdiction to 

analyze the Counterclaim due to the umbrella clause present in the BIT. 

                                                           
23

 Cremades/Cairns, p. 334. 
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Umbrella clauses are provisions contained in BIT’s that oblige the parties wishing to invoke it 

to respect and observe obligations, contracts and agreements concluded. In this sense Article 

10 of the BIT provides that “Each Contracting Party shall constantly guarantee the 

observance of any obligation it has assumed with regard to Investments in its Territory by 

Investors of the other Contracting Party.”. Therefore under this provision Claimant is obliged 

to respect the Agreement concluded with the Respondent, once such umbrella clause elevates 

breaches of the parties’ obligations to the same level as breaches of the BIT itself,
24

 which 

gives jurisdiction to this Tribunal over the Counterclaim. 

 

The ruling of the tribunal in Noble Ventures endorsed the same reasoning, since it decided 

that: 

 

“considering the wording of Art. II(2)(c) which speaks of “any 

obligation [a party] may have entered into with regard to 

investments”, it is difficult not to regard this as a clear reference to 

investment contracts. In fact one may ask what other obligations can 

the parties have had in mind as having been „entered into‟ by a host 

state with regard to an investment. […] Article II(2)(c) would be very 

much an empty base unless understood as referring to contracts”
25

  

 

The Agreement was a contract concluded between the Respondent and Claimant and, as such, 

must be analyzed by this Tribunal and taken into account in this arbitral proceeding as a 

breach equivalent to a breach of the treaty. 

 

For all demonstrated, this Tribunal has jurisdiction to hear the counterclaim, although the 

Claimant may allege that once the Agreement was concluded between FPS and Respondent it 

is not binding to itself. Such contention cannot prevail. Article 10 of the BIT utilizes the 

expression “any obligation it has assumed with regard to Investments”.
26

 This particular 

wording does not specify which investments are to be regarded, which leads to the conclusion 

that FPS, qualifying as an investment of Claimant under Article 1, Part 1 of the BIT, and the 

agreements it has entered into, are indeed obligations regarding the investment and covered 

by the umbrella clause. 

                                                           
24

 Gaillard, p. 868. 
25

 Noble Ventures, page. 22. 
26 Uncontested facts, ¶ 15. 



Team Baxter, Memorial for Respondent 
 
 

20 

 

In CMS v. Argentine the tribunal ruled that even a foreign investor which were minority 

shareholders of incorporated companies in Argentine utilized to invest in the privatization of 

public services could rely on the concession contracts concluded between the Argentinean 

companies and the government of Argentina to pursue arbitration.
27

  

 

On posterior decision regarding the annulment of the award, the ad hoc Committee on the 

Application of Annulment of the Argentine Republic Tribunal further added that it would be 

problematic if the tribunal ruled that “a shareholder, though apparently entitled to enforce the 

company‟s rights in its own interest, will not be bound by the company‟s obligations, e.g. as 

to dispute settlement.”.
28

 

 

This is rightly founded, and in the case at hand provides a valuable remark. It would be quite 

unfair that the Claimant would be allowed to pursue arbitration under the BIT regarding its 

investment in Sylvania and, at the same time, avoid a Counterclaim on the arbitral 

proceedings based on the same investment. 

 

For this reasons, this Arbitral Tribunal should find that it has jurisdiction to hear and analyze 

the Counterclaim requested by the Respondent. 

 

 

 

PART TWO: ARGUMENTS ON THE SUBSTANCIAL ISSUE 

 

I. THERE IS NO BREACH OF CONFIDENTIALITY 

 

On 24 July 2009, the Sylvanian Newspaper “La Reforma” published excerpts of a 

confidential report of the Sylvania Government on the discharge of oil in the Gulf. The extract 
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informed the population details of the situation caused by the leak and indicated the measures 

that were taken.
29

 

 

Due to the disclosure described above it is Alleged by Claimant that Respondent breached the 

obligation of confidentiality on substantive issues. Such allegation cannot be sustained once 

that the source that revealed the extracts of the report to the newspaper is not identified. The 

Respondent cannot be deemed liable for a conduct of one that is unknown. There is no Link 

between the leak of information and a breach of confidentiality by Respondent.  

 

Furthermore, 8 days before the publication of the newspaper, there was a press conference on 

national television regarding the matter.
30

 Hence the seriousness of the situation was already 

revealed and known by the population by the time the newspaper published the excerpt of the 

report.  

 

Yet, even if this tribunal considers Respondent  responsible for the leak of the information, It 

would be excused from the breach in accordance with article 9.2 of the BIT which disoblige a 

party to fulfill  an obligation to protect its “own essential security interests”(Art. 9.2, BIT). 

Interpreting this provision with the preliminary of the treaty which value the protection of the 

environment, sustainability, health and safety it is clear that the disclosure to the population of 

the seriousness of an uncontrolled leak of oil in the Gulf is a matter covered by the presented 

exception.  

 

Evidently the situation in Sylvania was a matter of necessary disclosure considering that 

many businesses as agriculture, seafood, tourism and related industries were seriously 

affected and many individuals had already lost their jobs.
31

 Therefore one cannot deny that 

the situation was aggressively affecting the life in Sylvania and the population was in need of 

a clarification. 

 

The article 9.2 of the BIT brings one more exception to the compliance with an contractual 

obligation which consist in the observance of international legislation. At the same direction 
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the Article 14.1 of the BIT states that when a case is governed both by its own agreement and 

by an international agreement the one applicable shall be the most favorable. Analyzing the 

international legislation the same concept described above is acknowledge. Considering the 

information a public issue the population shall not have limited access to it. Furthermore, the 

fact that the information concerns the environment the fact becomes an issue of human rights. 

This position is supporting by Tanzania case.
32

 

 

To exemplify the international understanding, The Principle 10 of the Rio 

Declaration33,applicable at the present case considering that both countries are members of the 

ONU34, states that questions related to the environment are matter of public access.  

 

 

I. NPCS’s actions are not attributable to Respondent 

 

Claimant submits that Respondent breached the BIT by transferring the wells to its company 

NPCS however there was never a transfer made by the government to the company.   

A new Hydrocarbon law was adopted by Sylvania on 10 August 2010. The law was created in 

an attempt to improve the situation in the Medanos Field. The adoption of the law enabled the 

creation of the  National Petroleum Company of Sylvania, the “NPCS”, fact that occurred on 

the 29 August 2010
35

. On the 30 August 2010 the company was incorporated, acquiring its 

own and fully autonomy, becoming disentailed from the government.  

At the creation the government expressly and specifically stated that the company would 

“have capacity to assist in the government’s response to the Emergency”
36

Assist means to “ 

help; aid; succor; lend countenance or encouragement to participate in as an auxiliary; To 

contribute effort in the complete accomplishment of an ultimate purpose intended to be 

effected by those engaged”.
37

 Hence the NPCS authorized activity was only to help, to 

contribute to the government of Sylvania to resolve the problem. Therefore if the company is 

meant to assist to the government, the government and the company cannot be considered the 

same thing.    

                                                           
32

 Biwater Gauff (Tanzania), Procedural Order No. 5 Feb. 2, 2007. 
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Moreover due to this purpose of assistance the government solely authorized the NPCS to 

participate in the reaction to the emergency as stated: “ NPCS is hereby authorized to assist 

the Sylvania Government by securing control of the relevant oil wells and coordinating the 

ongoing oil spill response, removal assessment, and other cleanup efforts at the Medanos 

Field, …”, Authorize means “ To permit a thing to be done in the future”
38

 therefore it cannot 

be implied that the government of Sylvania was responsible for the actions of NPCS 

considering that it only allowed the company to assist the government but nothing further. 

The fact that company is owned by the government does not mean that it is controlled by it. 

The NPCS achieve complete autonomy on 30 August 2010 and from that day on the 

government is not involved with its actions once the company has its own administration and 

organization apart from the government. For all demonstrated the Respondent cannot be 

deemed liable for any action of NPCS.  

 

 

II. Respondent did not materially breach the Medanos License Agreement 

 

In case the Arbitral Tribunal determines it holds jurisdiction over the present dispute, then the 

Respondent submits it did not materially breach the Medanos License Agreement, since the 

Claimant’s claims should not be admitted since they are based on the alleged breach of the 

Medanos License Agreement (A). However, in case the Arbitral Tribunal considers the claims 

admissible, the alleged breach of the Agreement must be analyzed in accordance to Sylvanian 

law (B). By analyzing the alleged breaches in accordance to Sylvanian law, the Tribunal shall 

find that the amendments of the OPA and the suspension of Claimant’s exploration license do 

not constitute a breach of the Agreement (C). 

 

A. The Claimant’s claims should not be admitted since they are based on the alleged 

breach of the Medanos License Agreement 

 

Respondent defends that the submissions brought by the Claimant have as its main basis the 

alleged breaches of the provisions of the Agreement.  
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For this reason, the Arbitral Tribunal should bear in mind that the choice of law clause agreed 

by the Parties, that is, Clause 19 of the Agreement, stipulates that Sylvanian law shall govern 

its terms.
39

  

 

In accordance to the Vivendi Annulment decision, “in a case where the essential basis of a 

claim brought before an international tribunal is a breach of contract, the tribunal will give 

effect to any valid choice of forum clause in the contract”.
40

  Therefore, the existence of the 

alleged breaches of the contract should be verified in accordance to the law of Sylvania, since 

it is the proper law to the substantive issues. 

 

Although the Claimant may allege that the Article 10 of the BIT configures an umbrella 

clause and that such clause elevates any contract claim to a treaty claim, the Respondent 

requests this Tribunal to apply the line of reasoning adopted in SGS v. Pakistan. In this case, 

the Tribunal decided that the umbrella clause in question did not operate so as to render 

contractual claims justiciable before it.
41

 Since the contract concluded between the Swiss 

company SGS and Pakistan provided for a valid choice of forum clause, the Tribunal found 

that the international principle that a contractual breach does not constitute in itself a breach 

of international law should be respected. 

 

B. In case the Arbitral Tribunal considers the claims admissible, the alleged breach of 

the Agreement must be analyzed in accordance to Sylvanian law 

 

Claimant may allege that it is protected under the umbrella clause from any interference that 

may be caused by a simple breach of contract or by administrative or legislative acts.
42

 

However, the Respondent defends the Tribunal should not come to this conclusion, since the 

Agreement expressly states that the Parties agreed to apply Sylvanian law to govern the 

obligations arisen from its provisions. 
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As a consequence, even if the Tribunal considers that mere breaches of the contract would fall 

within the scope of the umbrella clause’s protection, the municipal law should also be taken 

into account.  

 

Respondent concedes that a breach of an international obligation must be assessed in 

accordance to international law. On the other hand, the fact that the Claimant submitted itself 

to the laws of Sylvania when it decided to participate in the bidding process should not be 

underestimated. Moreover, Claimant consented with the application of Sylvanian law as the 

law applicable to the Agreement. 

 

In the MTD
43

 case, it has been decided that in order to determine whether the facts amount to 

a breach of contract, the domestic law of the host State should also be considered. Therefore, 

if the Tribunal is to determine whether a breach of the umbrella clause occurred in the merits 

of the dispute, Respondent insists that the provisions of Sylvanian law should be strictly and 

duly observed. 

 

The ICSID Convention, which both Parties have ratified,
44

 also establishes in its article 42(1) 

that the Tribunal should apply the rules of law as agreed by the parties. In the case at hand, 

the rules of law agreed by both Parties is Sylvanian law, which cannot be derogated. 

 

Therefore, the Sylvanian law should be applied to the present dispute, as a demonstration of 

respect to the will of the Parties. 

 

C. The amendments of the OPA and the suspension of Claimant’s exploration license 

do not constitute a breach of the Agreement 

 

On 10 December 2009, due to considerable public pressure, the Sylvanian Congress amended 

the Oil Pollution Act (the “OPA”), in order to impose new liabilities on the Claimant due to 

the unexpected and disastrous explosion occurred in the Medanos Field.  
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Moreover, on 29 November 2010, the President of Sylvania issued an Executive Order which 

justifiably suspended the non-exclusive license issued to the Claimant. The Claimant 

demonstrated lack of capacity to conduct the cleanup and remedial work as well as to address 

environmental damage.  

 

Respondent submits the amendment of the OPA as well as the suspension of the exploration 

concession do not constitute a breach of the Agreement. 

 

Firstly, Respondent realizes it may be argued that Clauses 18 and 22 of the Agreement
45

 

consist of stabilization clauses, which are provisions intended to freeze the terms and 

conditions of an investment agreement, bringing stability and predictability to the investment 

project.
46

 In other words, the aim of the stabilization clause is to ensure that future changes in 

the host State’s legal framework will not influence the terms of the contract on the basis entry 

was made.
47

 

 

However, the extraordinary environmental, social and economical situation which Sylvania 

was facing due to the explosion occurred on 9 June 2009 justifies the amendments of the OPA 

made by the Sylvanian Congress, as will be demonstrated hereinafter . 

 

The stabilization clause, being a contractual device, cannot limit the legislative sovereignty of 

Sylvania. A State has the duty to act in public good and to protect its citizens, environment 

and economy from harmful elements, as the Claimant’s oil exploration project demonstrated 

to be.  As a matter of constitutional theory, a State may not completely fetter its legislative 

power, threatening, for instance, the health and safety of the State’s citizens in order to bind 

itself to a contract with a private party.
48
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Extraordinary circumstances require extraordinary measures. The amendment of the OPA, 

which imposed on the Claimant new and more adequate liabilities,
49

 was the only appropriate 

measure the Respondent could have taken in order to safeguard the protection of the 

Sylvanian nation. 

 

Moreover, as will be demonstrated below, the Executive Order issued by the President of 

Sylvania was an extreme measure Respondent undertook in order to ensure control over the 

unbearable situation the oil spill was demonstrating to be.
50

     

As a conclusion, the Respondent submits that both the amendment of the OPA and the 

suspension of the exploration license do not constitute a breach of the Agreement, but a 

demonstration of Respondent’s preoccupation and exercise of sovereign powers in favor of its 

people and environment. 

 

 

III. Respondent has not expropriated Claimant’s investment 

 

A. The Regulatory Act shall not be considered an expropriation 

 

If this Tribunal finds that NPCS’ actions are in fact to be attributed to the Respondent, then 

the Respondent argues, alternatively, that the regulatory act shall not be considered an 

expropriation. It must be stressed to this Tribunal that Claimant is arguing that Respondent 

committed an expropriation only to justify the fact that Claimant is avoiding its 

responsibilities originated from its breach of the MLA.  

 

Moreover, Claimant is denying these responsibilities and has not owned up to its actions. By 

temporarily reallocating the Claimant's personnel out of the leaking oil wells, Respondent was 

taking measures to remedy the catastrophic situation happening in its country. The Claimant 
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was unable to do this, and therefore it was Respondent's last resort to guarantee the due safety 

to its people and its environment, since it could not simply stand still while the situation was 

only getting worse. It is Respondent's submission to this Tribunal that the actions it undertook 

are not to be considered expropriatory ones, but regulatory acts for the public welfare. 

Therefore, Respondent has not expropriated Claimant's investment. 

 

On June 9th 2009, little more than two years after the parties concluded the contract, a 

tremendous explosion occurred in the Medanos Field that caused several oil wells to leak. 

These exploration wells were operated by FPS at the time, and the amount of oil released a 

day into the Gulf of Libertad Sylvania was from 35 thousand gallons to 60 thousand gallons. 

Scientific advisors to the Government have given their statement to prove that at any time this 

oil spill could get into a "Loop Current" and this would eventually carry the leaked oil 

southward along the Sylvanian coast and into the Sylvanian Keys, which is a protected 

marshland area with the presence of high levels of biodiversity. Furthermore, many indicators 

pointed to the worsening of such disaster, and eventually such ecological impact together with 

the way FPS was acting on the situation "led to a public outcry" so the Sylvanian State had to 

intervene. 

 

The situation is aggravated when more than three months passed and the news on the 

Sylvanian newspaper "La Reforma" only proved, to the horror of the entire Sylvanian 

population, how much the society would be affected both economically and politically, and 

more than anything, socially, since this was severely damaging the social and public welfare 

of the people in Sylvania. The Newspaper stated that the Government requested that 

Freedonia Petroleum S.A. remedy the leaks with no time and even at this urgent state, 

Freedonia Petroleum alleged that it could take six months to completely clean up the leaking 

oil well. There were five new platforms that were discovered to be releasing oil and they 

could have been avoided if the company had acted on the problem when it first happened and 

had been more prepared. The news stated further that if the oil reaches the Sylvanian coast a 

complete cleanup would be impossible and the probability that this happens is high.  

 



Team Baxter, Memorial for Respondent 
 
 

29 

The actions undertaken by Respondent were intended to regulate the state of emergency in the 

State of Sylvania. Professor Newcombe teaches that  

"police power regulation such as the protection of health, the environment, and public order, 

often depends on the level of risk a society is willing to bear and fundamental choices of 

political philosophy".
51

  

 

In this sense, the State of Sylvania had waited long beyond its capacity for the Claimant to 

remedy the urgent scenario and had to act in an immediate way for the attempt of defending 

the fundamental rights of the society and in defending this referred political philosophy. 

Furthermore, the effect of the foreign investor’s activity on the environment is given much 

consideration by authorities on this area and an irreversible environmental harm or one that 

would outweigh the benefits of the project may preclude the investment project or agreement, 

so that it may be cancelled, according to Professor Sornarajah. 
52

 

 

Furthermore, Sornarajah writes that "the mere giving of directions by a state agency that 

controls an industrial sector" is not enough to be considered a taking. The expansive notions 

of takings have to be avoided since the regulatory control over state's economic and industrial 

areas would be meaningless without these regulation measures. "The right of a state to do 

control sectors must remain a primary rule flowing from its sovereignty". 
53

 In the same view, 

the Scholar submits that "the stronger the public purpose behind the regulation, the less is the 

scope for the regulation being treated as expropriation".
54

 

 

Some Tribunals have considered that "for the deprivation to be substantial and significant it 

must be permanent and irreversible".  In Olguin v Republic of Paraguay, the conclusion was 

that actions reasonably appropriate for producing the effect of depriving the party of owned 

                                                           
51

 Newcombe, p. 98, para. 2 

52
 Sornarajah, p. 109, para 5. 

53
 Sornarajah, p. 391 

54
 Sornarajah, p. 391 



Team Baxter, Memorial for Respondent 
 
 

30 

property must exist for the deprivation to be considered an expropriation. Moreover, it 

recognized that the party performing these actions should acquire control or the fruits of the 

expropriated property. 
55

  

It is Respondent's submission that the fact that NPCS took control of the oil wells did not in 

any way render benefits of the property to it and neither did it give Respondent control, 

because as previously addressed, NPCS is an independent organization body. The Olguin case 

decided that the classification of expropriation requires a "teleologically driven action for it to 

occur" and simple omissions "however egregious they may be, are not sufficient for it 

(expropriation) to take place". The Tribunal in SD Myers v Canada did not find that a 

temporary interference that lasted for 18 months amounted to an expropriation.
56

  

 

 

IV. Respondent acted in accordance to the fair and equitable treatment and any other 

standards of protection of the investment under the circumstances 

 

If the Tribunal decides to grant the umbrella clause a broad scope of interpretation, then the 

Respondent submits that it did not commit any breach of the BIT, of the fair and equitable 

treatment or any other standard to protect the environment. Respondent lost the benefits of the 

investment as much as Claimant did, with the difference that it was the latter who was liable 

for the mishappenings that led to the present circumstances. Professor Sornarajah agrees that 

there definitely is a crash between the protection of foreign investment and the protection of 

the environment
57

 and the conduct of Respondent may well be justified by sophisticated 
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arguments that relate to the protection of intergenerational equities.
58

 This is precisely what 

Respondent aimed to do: protect the equities and rights of its country and its generations.
59

  

The Respondent has not acted in an unfair or inequitable way and has not made use of its 

sovereign legislative power in an unreasonable or even discriminatory way. In the case 

Parkerings v Lithuania, the Tribunal recognized the State's 'undeniable right and privilege to 

exercise its sovereign legislative power and 'to enact, modify or cancel a law at its own 

discretion'. The Tribunal has also decided that businessmen and investors are aware that laws 

will change with time, and thus, the investor must anticipate that such circumstances could 

evolve and should structure its investment so that it is adapted to the potential changes in the 

legal environment. The prohibitions under the principles and standards of protections of 

investments is that the State acts unfairly, unreasonably or inequitably when exercising its 

legislative power.
60

  

Pursuant to Professor Newcombe, the international minimum standard for regulatory 

expropriation shall balance stability needs on one side and fairness with state regulatory 

autonomy on the other, as well as sustainable development and respect for domestic policy 

choices. 
61

 Moreover, "States should have significant autonomy to determine regulatory 

policy even where regulation affects the value of a foreign investment".
62

 

In this view, the Respondent submits to this Tribunal that FET and other standards of 

investment protection were met and that any detriment that Claimant may have suffered was 

brought on it by the circumstances the latter itself created, and Respondent's actions only fit 

the seriousness of the circumstances. The Respondent  requests that this Tribunal finds that 

the state of emergency would set back any investment-backed expectations the Claimant may 

have (A) and that Respondent's sovereign power to alter the legislation does not qualify as a 

breach of due process (B). 
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A. The state of emergency sets back any investment-backed expectations the Claimant 

may have 

 

Professor Katia Yannica-Small asserts that to determine the breach of FET standards it is 

necessary to weigh Claimant's legitimate and reasonable expectations on the one hand and 

Respondent's legitimate regulatory interests on the other. 
63

 In the case at hand, Respondent 

submits that its actions in regulating the domestic applicable law to the investment were 

legitimate and its regulatory interests were much higher than possible expectations of the 

investment Claimant could have.  

This is so because once the Republic of Sylvania was in a state of emergency, the main 

priority of the government and all its undergoing activities, including foreign investments, 

was to guarantee full protection to its environment and the population. All the attention to 

standards of protection of investments must be turned to the crucial problem that the parties 

were faced with, and more importantly, that the Republic of Sylvania was faced with: the 

disastrous explosion lead to endless leaks in the platforms and the more time passed, more the 

whole country was being affected, in terms of environment issues and questions in the 

economy and even the daily life of Sylvanian nationals. Regard is to be given to this declared 

state of emergency when the Tribunal considers whether there were standards of protection 

available to be breached in times like those, when the utmost priority of Respondent was the 

wellness of the country. 

Pursuant to the Saluka
64

 and Tecmed
65

 awards, the fair and equitable treatment standard 

“cannot be interpreted as an unruly, amorphous rule, which could adopt itself to all 

unexpected intentions of the investor and legitimate all of its claims”. In this sense, the 

Claimant cannot protect himself under vague and supranational notions of investment 

protection in face of the state of emergency which Sylvania was facing due to Claimant’s 

negligent behavior. Hence, the FET standard cannot overcome the legitimate legislative 

exercise of the State intrinsic to its police power.   
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The FET standard, according to Sornarajah, does not add any additional requirement to the 

international minimum standard of treatment, and only reaffirms and expands it in a way that 

is convenient for the investor, sometimes even creating new standards so that the investor can 

be protected in all circumstances from measures of the host state.
66

  

Treaties use many different standards and create an extent of protection that can be uncertain 

because it is difficult to identify the content of these standards.
67

 Moreover, "The protection of 

foreign investments is not the sole aim of the Treaty, but rather a necessary element alongside 

the overall aim of encouraging foreign investment". Thus, there needs to be a balanced 

interpretation of the substantive provisions that verse on the protection of investments in the 

Treaty.
68

 The host state must have a reasonable regulatory flexibility in order to act on 

"changing circumstances in the public interest".
69

  

Unlike Claimant may argue, the possible investment backed expectations are, in this view, not 

the main concern of the Treaty, and need to be complied together with the circumstances 

being faced with in a state of emergency. 

 

 

B. Respondent's sovereign power to alter the legislation does not qualify as a breach of 

due process 

 

The Respondent owns the right to alter its municipal law, and this rights comes not only from 

the sovereignty of the state which allows it to protect its territory from environmental harm 

but also because a state is the owner of the right to safeguard the environment in the interests 

of humankind.
70

  

The Oil Pollution Act was amended and the Respondent determined its enactment and 

retroactivity because it was the only alternative to protect the nation from the results of the 
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state of emergency it was undergoing. The OPA was already very strict on liability and 

damage issues, and the new sections imposed the entire liability on any party responsible for 

the facilities in which oil was discharged, so that the party was entirely liable for the payment 

of damages to the State and any affected third party and for cleanup or damage costs.
71

 The 

Act also provided for specific details of removal costs.
72

 Section 705 imposed these 

obligations on a Claimant who owns or leases the property, not considering the ownership on 

natural resources. This clause added the recoverability by the Government of the Republic of 

Sylvania. The new clause 1014 provided the obligation of prevention measures and cleanups 

and of full compensation for damages resulting from any incident.
73

 The clauses were 

modified as to become stricter, in light of the recent mishappenings, since it was the only 

alternative the Respondent had to act on its sovereign rights as a State to prevent that the 

situation would be taken care of effectively and to guarantee public order in the middle of all 

the chaos present in the nation. 

According to Professor Dolzer, the due process requirement of lawful expropriation should be 

analyzed according to relevant international standards, in which the threshold for recognizing 

the occurrence of lack of due process is high, meaning that not every ordinary mistake but 

only „gross miscarriages of justice‟ would be enough to classify the denial of the due process 

right.  The Jurisprudence on the subject requires that the determining factor for a manifest 

injustice because of the denial of due process be limited to a state action leading to a result 

that would go against the sense of judicial propriety.
74

   

The investor agreed from the beginning and was well aware of the need to accept the State's 

municipal law. The Saluka award held that "No investor may reasonably expect that the 

circumstances prevailing at the time the investment is made remain totally unchanged"
75
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In addition, the Claimant entered the Republic of Sylvania voluntarily and was aware from 

the start of the risk of adverse changes, since in the admission of the foreign investor it was 

implicit that regulation of the investment would be present.
76

  

Therefore, the conclusion that can be founded is that in the present case, there was not in any 

way a denial of the due process guarantee, since the Respondent did not in any way bring 

gross injustice to the Claimant. Altering its domestic legislation does not qualify as a denial of 

due process and did not lead to any result that led to the absence of judicial propriety. 

 

 

V. In the case the Arbitral Tribunal considers that Respondent expropriated Claimant’s 

investment, such expropriation is lawful 

 

The Respondent submits to this Tribunal that it has not expropriated Claimant in any way. 

However, if the Tribunal considers that the fact that NPCS acquired possession of the leaking 

oil platforms amounts to an expropriation, then the Respondent argues that such expropriation 

is lawful. Sornarajah agrees that environmental regulation is permitted and this regulation 

should not be treated as expropriation in circumstances when the main motivation for the 

interference was to protect the environment.
77

  

In addition, if the regulation was non-discriminatory and was not effected through the use of 

abusive processes, then its legitimacy should be accepted. If States don't have the space to 

regulate events that can cause dangers for its economic and political structure, then its 

functions to protect the safety and security of its people are meaningless. The function of 

international law should be to award States this kind of space in regulating measures. 
78

 

NPCS interfered in the oil exploration wells with the interest of protecting the people and the 

environment of the Republic of Sylvania, and therefore, the expropriation was effected in 

protection of a public interest (A). Moreover, it occurred in accordance to all relevant legal 
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provisions of procedure (B) and Respondent did not committ any discriminatory conduct. 

Finally, Claimant is not entitled to receive compensation, since the expropriation constituted a 

regulatory taking for public purposes (D). 

 

A. The expropriation was effected in protection of public interest 

 

In order to remedy the significant effects caused by the leaking oil platforms and to respond to 

the public manifestations that asked for it to intervene in the cleaning-up process, the 

Respondent stepped in. The main reason and intention was to protect the public interest of its 

country.  

The Claimant may argue that it was forced to leave the oil platform premises and that 

Respondent unfoundedly expelled it from the wells. However, the NPCS had only the leaking 

wells transferred for it to manage and administer.
79

 This is a clear proof that Respondent did 

not have the futile intention of harming the Claimant or even from gaining any kind of benefit 

from the intervention. What Claimant does not realize is that at this point,  unlike the latter, 

the Respondent puts the interests of  the population and the environment before any financial 

profit. In a time when the Sylvanian coast and Sylvanian Keys, a protected marshland area 

with high levels of biodiversity, was in danger,
80

 as well as hundreds of businesses suffering 

from the outcomes, thousands of people losing their jobs, and agricultural, seafood, tourism 

industries being severely harmed
81

, the State's main concern was the public wellness. 

The state of emergency was reached because the Claimant was not competent and diligent 

enough to avoid further leaks and further damages. When new release points were 

discovered
82

the government of Sylvania was already undergoing an enormous amount of 

pressure since the cleanup would be impossible once the oil reached the Sylvanian coast, and 
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the facts pointed out that the probability that the flow became unchecked and caused higher 

and unpredictable volumes to be released was a high one.
83

  

The Respondent had to take any measure possible to guarantee the safety in the nation. Had 

the Claimant acted faster when the tragedy first happened, the parties would be able to defend 

both the interests of the investment and the public interests in Sylvania. Notwithstanding their 

indifference towards the obligations of remedying the disastrous mishappening, experts, even 

though not reaching definite conclusions on the possible negligence by FPS, its suppliers and 

contractors for the cause of the explosion.
84

 

The Republic of Sylvania is a party to the 1992 Convention on Biological Diversity, which 

has as its main principles that states have sovereignty over the exploration of their national 

resources according to their own environmental policies and own the responsibility to ensure 

that activities promoted do not cause damage to their environment and environments of other 

States. Moreover, according to article 14, on the "Impact Assessment and Minimizing Adverse 

Effects", the Convention stipulates that: 

"(d) in the case of imminent, or grave danger or damage, originating under its jurisdiction or 

control, to biological diversity within the areas under jurisdiction of other States or in areas 

beyond the limits of national jurisdiction (…) initiate action to prevent or minimize such 

danger of damange and 

(e) promote national arrangements for emergency responses to international activities or 

events, whether caused naturally or otherwise, which present a grave or imminent danger to 

biological diversity."
85

  

In this sense, protecting the environment was an A-list priority for the Respondent, and the 

protection of the environment would be key to ensuring the protection of the rest of the 

concerns in Sylvania. By cleaning up the Gulf of Libertad and the leaking wells, the 

Respondent intended to commence a process to eliminate the environmental impacts and thus, 

minimize the negative economic, social and financial impacts caused by and not taken care of 

by Claimant. 
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B. The expropriation occurred in accordance to all relevant legal provisions of procedure 

 

The Respondent did not deny Claimant's right of due process. Sylvania's law is clear in this 

issue, and the amendments only reflected the needs of the circumstances the country was 

undergoing, by outlining some important points. The law, however, was very clear and the 

provisions were very similar from the start. Claimant was well aware of the existence and the 

imposition of the Oil Pollution Act at the time of the investment. To Sornarajah, the concept 

of fairness must be assessed looking at the whole situation and in both sides, and to determine 

fairness one must determine if the state's interference was justified by the conduct of the 

foreign investor. If the investor has caused environmental pollution, this could be justified 

indeed.
86

 This is precisely the situation that is being dealt with. 

In the allegations of FET and due process, the Claimant creates liability based not on 

international law principles but on notions that come from faulty understandings of English or 

US administrative law. Professor Sornarajah owns the opinion that such principles cannot be 

brought into the treaty and the FET standerd cannot be interpreted broadly in investment 

treaties. It is not the role of arbitral tribunals to judge the manner of the exercise of 

discretionary power by the administrative organs of the state.
87

 In addition, these new 

standards of FET are controversial with the notion that the foreign investor must receive the 

rules of a State as he encounters them.
88

  

Thus, the Tribunal must bear in mind that the expropriation was carried out according to all 

legal provisions of the due process. Pursuant to McLachlan, Shore and Weiniger, to analyze 

the regulatory interest of a State, the tribunals consider whether there is an "objective basis for 

the administrative decision". The proportionality of the impact on the foreign investor must 

be scrutinized as well as whether the alleged right claimed by the investor is supported by the 

host State or international law.
89
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In this sense, the Respondent possessed a regulatory interest that justified the administrative 

decision much higher in proportionality than the claimed investor's expectations. Pursuant to 

the Sylvanian law, which is the law applied to this dispute, the Respondent was never 

negligent in observing the legal provisions of procedure. 

 

C. Respondent did not commit any discriminatory conduct and there was no denial of 

justice 

 

Respondent would have taken the exact same measures had the damage to the environment 

been caused by any other foreign investor or any of its national companies. Hence, the 

Tribunal can conclude that there is no space to argue discriminatory conduct. Moreover, the 

Claimant cannot argue that the Respondent denied justice in this intervention process, since 

the denial of justice operates with the existence of a final judgment of the host state that is 

"grossly and inordinately unjust", which is considered a high standard to prove, and thus, the 

investors usually take the FET standard as a resort. "It would be difficult to see how in terms 

of strict international law responsibility could arise for an administrative fault unless a 

domestic court had finally denied a remedy in respect of that fault” 

.
90

   

 

Pursuant to McLachlan, Shore and Weiniger, to constitute an international delinquency, the 

treatment of an alien should be equivalent to an outrage, to bad faith, willful neglect of duty 

or even an insufficiency of governmental action that are far from the international standards,
91

 

and the facts demonstrated show that none of these cases are equivalent to the present case. 

What the Claimant intends is that its property had remained untouched. Notwithstanding, "a 

principle of absolute respect for the property of aliens may not be appropriate in all 

circumstances".
92

 This cannot be considered a discriminatory conduct and cannot amount to 
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the denial of justice, since the expropriation occurred under regulatory terms and Claimant 

was not treated differently or unjustly.  

 

D. Claimant is not entitled to receive compensation, since the expropriation constituted 

a regulatory taking for public purposes 

 

Professor Sornarajah recognizes that the state has the right to control property and economic 

resources in its territory to pursue economic, political and other objectives and that whether 

the expropriation is legal does not depend on the payment of compensation.
93

 Non payment of 

compensation does not turn unlawful a lawful expropriation. The Respondent has fulfilled a 

regulatory taking for public purposes, and such administrative interference in character as 

seen as regulatory and hence, does not require the payment of compensation.
94

   

 

The Claimant may allege that it is entitled to compensation, and this has been the view in 

Santa Elena v. Costa Rica, a case of environmental regulation very similar to the present 

case.
95

 The Tribunal decided that the taking on environmental grounds still needs to be 

compensated. However, Sornarajah expresses the view that the position of arbitrators will not 

change and will not open opportunities for regulatory taking to be claimed to justify the non-

payment of compensation. In addition, the Respondent submits that regulatory claims, 

especially those environmental regulations, are a sovereign right of the Republic of 

Sylvania.
96

 

 

The Respondent agrees that not every taking that is motivated by an economic reason can be 

exempt of the duty of compensation. However, "where there is a preponderant public interest 

in the taking, particularly in a situation in which treaty commitments relating to the 
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environment justify the interference with private property interests, tribunals must pause to 

give adequate consideration to whether the taking is a regulatory taking".
97

 

 

Furthermore, it would be difficult for the State to administer its affairs if every time there was 

a change of policy in light of changes in circumstances, the State was obliged to pay damages 

to the parties affected by these policies. There is no general principle of law that violations of 

legitimate expectations give rise to substantive remedies.
98

  

 

The regulatory taking was made according to all relevant legal provisions of procedure, and 

because of Claimant's "failure to abide by conditions", and because of this, according to 

Sornarajah, the taking should not raise the responsibility of compensation. Regulatory 

interference is, a priori, not compensable. Sornarajah believes the rule in Santa Elena v. Costa 

Rica does not have a place in law and is not supported by any authority in domestic or 

international law. The fact that the regulation was made for environmental protection is 

significant to determine that the public interest is so dominant as to overwhelm individual 

interests.
99

  

 

E. Respondent can rely on the discretion conferred by Article 9 of the BIT to justify its 

actions 

 

Article 9 of the BIT permits the State to take any action it considers necessary to maintain or 

restore its public order, to comply with its obligations regarding the maintenance or 

restoration of international peace and security and to protect its own essential security 

interests. Hence, Respondent submits Article 9 of the BIT is a self-judging clause, therefore, it 

shall not be object of scrutiny (1). The only possible review of Respondents action is the 

verification of whether it acted in good faith, which it has (2). Moreover, the requirements for 

application of the necessity exception have been met (3). 
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1. Article 9 of the BIT is a self-judging clause, therefore, it shall not be object of 

scrutiny 

 

The self-judging exception has as its main purpose to guarantee the state the discretion to 

protect its sovereign, public and security interests, even when such interests may contradict an 

international agreement the state may have concluded. 

By using the wording “it considers”, “it determines” and “necessary for the maintenance or 

restoration of public order”, it is clear that the article under analysis consists of a self-judging 

provision. The explicit permissive language of the clause unequivocally leads to the 

conclusion that a party could not be unaware of the consequences the inclusion of such 

provision would create. 

Article 9 of the BIT has precisely the same wording as the model treaty of the United States, 

which, according to commentaries,
100

 contains express words that a subjective determination 

of national security and other defenses are conclusive. 

As a consequence, the explicit self-judging wording of Clause 9 precludes the judicial or 

arbitral review of the determination the Respondent made of its own internal political, social 

and environmental prerogatives. 

Standard review of actions is non-existing or limited to questions concerning the good faith of 

the party who is relying on a self-judging clause. 

2. The Respondent relied on Article 9 in good faith  

 

Respondent submits that to analyze whether all treaty obligations were carried out in good 

faith is the only possible standard of judicial review when it comes to a self-judging clause.  

 

The Article 26 of the Vienna Convention on the Law of Treaties stipulates that the treaties are 

binding upon the parties and that it must be performed in good faith.
101

 Article 31(1) also 

prescribes that treaties should be interpreted in good faith according to the ordinary meaning 

of its terms, as well as to its purpose and context.
102

 

 

Any other interpretation that the Arbitral Tribunal may apply to Article 9 would frustrate the 

intention of the parties to relativize the terms of the BIT whenever state’s sovereignty must be 

protected in order to secure its essential national interests. 
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It is Respondent’s assertion that it relied on Article 9 in good faith. The extremely delicate 

political, social and environmental situation the Republic of Sylvania was facing should not 

be underestimated. As hundreds of businesses were severely damaged, thousands of 

individuals lost their jobs,
103

 basic business activities of subsistence were threatened,
104

 and 

the health and safety of individuals living and working in coastal areas were at risk
105

, the 

Sylvanian government was under the obligation to declare the state of emergency.
106

 

Considering the facts of the case, Respondent relied in good faith on the subjective 

formulation of Article 9 to appreciate whether the facts of the case amounted to a threat to 

Sylvanian national security. 

3. The requirements for application of the necessity exception have been met 

 

Respondent submits that the primacy of the BIT as well as the self-judging clause contained 

in it are decisive factors for the Tribunal to conclude that the Respondent acted in good faith 

while relying on a state of emergency to justify its actions. However, should the Tribunal 

decide that the good faith test is not sufficient to conclude the Respondent did not perform 

any wrongful conduct, Respondent sustains it did act in accordance to the customary law of 

necessity and emergency. 

 

While assessing whether the necessity and emergency defense could be raised, the Tribunal 

should observe article 25 of the Draft articles on Responsibility of States for Internationally 

Wrongful Acts.  

 

Article 25 allows the necessity defense to be raised in exceptional cases and since some 

requirements are duly met. Firstly, the State must undertake an action which was the only 

possible way to safeguard an essential interest under threat, and this threat should be grave 

and imminent. Secondly, the act of the state should not seriously impair the essential interests 

of the State towards which the obligation exists, or of the international community as a whole. 

Moreover, the State is precluded from relying on this article if the international obligation in 

question excludes the possibility of invoking necessity or if the State itself has contributed to 

the situation of necessity. Respondent defends that all these requirements are met in the case 

at hand. 

 

i. The interests protected by Respondent are essential 
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Environmental concerns are considered essential State interests. As the commentary on 

Article 25 stipulates, States’ essential interest may not be prejudged, 
107

 since it depends on its 

own discretion.  

Therefore, Respondent submits that since the explosions and consequent oil spill posed a 

substantial danger to Sylvania, its citizens as well as to the international community will 

override principles of investment protection.
108

 

 

ii. The measures taken were the only way for the Respondent to safeguard its interests 

 

Respondent’s response to the chaotic situation which the explosions caused were the only 

possible measures that could be undertaken under the circumstances. 

The amendments of the OPA were issued due to the fact that the Sylvanian Congress was 

under considerable public pressure.
109

 It is undisputed that the explosions and consequent oil 

spill led to a chaotic political and social climate in Sylvania.
110

  

The OPA was amendend with the purpose of ensuring that the hundreds of businesses which 

were adversely affected, the thousands of individuals which lost their jobs and the basic 

Sylvanian industries which were severely damaged
111

 could receive due compensation from 

the responsible party for the disaster. The Respondent removed the SD 75 million cap on 

liability since the declared extreme situation of emergency demanded the expansion of the set 

of damages which should be restituted,
112

 due to the fact that the resulting costs of the 

containment, cleanup costs and resulting damage would surely exceed the amount of SD 75 

million. 

Moreover, the suspension of Claimant’s non-exclusive license to explore the Medanos Field 

was the only possible measure which could be undertaken for the government of Sylvania to 

assume control to remedy the repercussions of the incident, since the Claimant did not comply 

with the safety obligations imposed by the Agreement. The license’s suspension consisted of 

a regulatory interference to promote environmental interests which is a well-known 

prerogative of notions of sovereignty. 

It must emphasized that the management of only the leaking oil wells was transferred to the 

Respondent, demonstrating Respondent’s good faith and absence of extravagant and unlawful 

conduct.  
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In conclusion, Respondent made use of the only remaining ways available for the containment 

of the unbearable situation the explosions gave rise.  

 

iii. The peril faced by the Respondent was grave and imminent 

 

The commentary on the Article 25 does not establish a standard for the grave and imminent 

peril. However, it is well established that environmental damages impose serious threats on 

basic health, ecology and economy.  

 

The fact the explosion occurred on 9 June 2009 and by 23 July 2009 new release points were 

found out clearly demonstrate that Claimant’s efforts were not satisfactory in order to retain 

the released volumes. Had the government not intervened and participated in the sealing of 

the damaged wells, the oil spill could have even reached international waters. 

 

Moreover, the chaotic situation led to a public outcry for the government to step in,
113

 what 

demonstrates that the population of Sylvania was also alert of the grave and imminent threat 

the oil spill represented to the social stability.  

 

The facts of the case bring undeniable evidences
114

 that the Republic of Sylvania was a 

unstable and with its basic and subsistence industries threatened. Therefore, Rsespondent 

submits that the situation Sylvania has been facing can be considered as nothing else than a 

grave and imminent peril. 

 

iv. The customary law limits on necessity does not apply 

 

Finally, Respondent submits that its actions did not impair any interest of Freedonia as a 

State, nor the interests of the international community. On the contrary, it is clear that the 

measures undertaken by the Respondent reflect the major interests of the international 

community which is to protect the environment and its citizens.    

 

Concerning the BIT, as the international obligation in question, the treaty does not exclude the 

possibility of invoking necessity. Firstly, the Preamble of the BIT, served to highlight the 

purpose of the treaty, sets forth that the stimulation of business and investment should be 

“consistent with the protection of health, safety, environmental, and international labour 

standards and the goal of sustainability”. The wording of the preamble is very similar to the 
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one encountered in the 2004 US model BIT
115

 which, according to commentary, represent the 

consent of the parties to ensure greater sensitivity to vital host state interests.
116

  

 

Secondly, the BIT contains a self-judging clause, through which both States have consented 

to give an explicit discretion to the State to determine whenever its essential security must be 

protected. 

 

Moreover, Respondent did not contribute to the situation of necessity. Contrariwise, it is 

crystal clear that it undertook all possible measures in order to remedy the situation it did not 

cause and to protect the environment, economy and safety of its citizens.     

 

Considering all the arguments above, the Respondent could rely on Article 9 to justify its 

actions and, as a consequence, it did not commit any violation of the BIT. 
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PRAYER FOR RELIEF 

 

For the reasons stated above, the Respondent requests this Arbitral Tribunal to find that: 

 

(i) The Tribunal does not have jurisdiction in the present dispute;  

 

(ii) The counterclaim for declaratory relief shall be admissible; 

 

(iii) There was no breach of confidentiality and Clean Sylvanian Environment shall be 

allowed participation in the proceedings; 

 

(iv) NPCS’s actions are not attributable to Respondent; 

 

(v) Respondent did not materially breach the Medanos Licence Agreement;  

 

(vi) Respondent has not expropriated Claimant’s investment, and, alternatively, the 

expropriation was a lawful regulatory taking and Claimant is not entitled to Compensation; 

and 

 

(vii)  Respondent did not breach any standards of investment protection, and the altering of 

the legislation or any act that may have brought detriment to Claimant was completely 

justified under the principle of necessity and article 9 of the BIT. 

 

 

Respectfully submitted on 30 September 2011 by 

Team Baxter 

On behalf of the Respondent,  

THE REPUBLIC OF SYLVANIA 


