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STATEMENTSTATEMENTSTATEMENTSTATEMENTOFOFOFOFFACTSFACTSFACTSFACTS

1. On 30 June 1994, Freedonia and Sylvania signed a Bilateral Investment Treaty

(the "BIT")1. The Claimant, Freedonia Petroleum LLC (Freedonia Petroleum), a

enterprise incorporated in Freedonia, is a government-controlled entity with

expertise in oil exploration and production2.

2. The Respondent, the Government of Sylvania, authorized a 5-year non-exclusive

oil exploration and drilling license to the Claimant's wholly owned subsidiary

Freedonia Petroleum S.A. ("FPS") through the Medanos License Agreement (the

"Agreement") on 26 May 2007, and FPS is a local company in Sylvania3.

3. The Agreement contains certain obligations including a requirement to take all

appropriate measures to prevent discharges of oil on navigable water; and, in the

event of a discharge, to ensure an immediate and effective removal of oil on

navigable waters4.

4. The peace was broken by a large explosion occurring at the oil wells operated by

FPS on 9 June 20095. The ecological impact of the oil spill and FPS's poor

handling of the situation led to a public outcry for the State to step in6.

5. On 24 July 2009, the leading Sylvanian newspaper ("La Reforma") reported a

confidential report by the Sylvanian Government, however, the source of the

leaked information is unknown7. To prevent any information which may have an

impact on the incorrect impression from leaked, Sylvania has amended its the

1 Annex of the BIT
2 Uncontested Facts, ¶1
3 Uncontested Facts, ¶4
4 Uncontested Facts, ¶5
5 Uncontested Facts, ¶7
6 Uncontested Facts, ¶8
7 Uncontested Facts, ¶9 and Clarification 64
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Sylvanian freedom of information law (the "FoI Law")8.

6. Under the considerable public pressure, on 10 December 2009, the Sylvanian

Congress amended the Oil Pollution Act (the "OPA"), which set out several new

safety obligations for example: any responsible party should pay a full

compensation for the damages resulting from any incident9. And on 29 January

2010, the Sylvanian Government sent a written communication to FPS granting it

a 60-day period to take all appropriate measures to comply with the obligations

under the OPA10。

7. FPS refused to pay any fine and denied the breach of its obligation under the

Agreement and domestic law OPA. Thus it triggered the local remedy to solve the

dispute, namely by making a recourse to the Sylvanian Ministry of Energy11. The

Ministry of Energy rejected FPS's administrative claim and requested it to pay the

fine within 15 days on 10 June 201012.

8. FPS continued to reject the payment, which resulted in the political and social

climate in Sylvania becoming fraught. Hundreds of businesses in Sylvania were

adversely affected by the oil spill, with thousands of individuals losing their jobs.

Important business activities in Sylvania were seriously damaged13.

9. On 22 November 2010, Clean Sylvanian Environment ("CSE"), a non-profit

NGO, also came to support Sylvania's actions to protect the environment since

the environment had been degraded and indeed devastated14.

10. On 29 November 2010, management and operating teams of NPCS, which is a

8 Uncontested Facts, ¶10
9 Uncontested Facts, ¶13
10 Uncontested Facts, ¶15
11 Uncontested Facts, ¶17
12 Uncontested Facts, ¶18
13 Uncontested Facts, ¶21
14 Statement of CSE
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corporation created on 30 August 2010, were sent to take over the premises of the

oil wells in order to undertake the necessary remedial works, and management of

only the leaking wells was transferred to NPCS15.

11. The President of Freedonia contacted the President of Sylvania to commence

diplomatic negotiations intended to address these latest development, however,

the negotiations were suspended due to the Freedonian State's failure to ensure

the observance by FPS of its legal obligations16.

12. On 23 December 2011, Freedonia Petroleum and FPS sent a written

communication to the Republic of Sylvania to show their willingness to submit to

international arbitration. The Sylvanian Government intensively refuted their

entitlement, since they are required to observe the State-to-State dispute

resolution mechanism17.

13. On 23 March 2011, Freedonia Petroleum filed a request for arbitration before the

International Chamber of Commerce ("ICC") against the Republic of Sylvania.

Following this request, on 29 April 2011, the Government of Sylvania submitted

its objections to the jurisdiction of ICC18.

14. On 11 September 2011, the CSE NGO filed with the Arbitral Tribunal a request

to be present at the hearing, to submit documents and to heard as a non-disputing

party in the ICC19. And in fact, the evidentiary value of factual statements in the

CSE amicus brief is the same as in any other amicus brief20.

15 Uncontested Facts, ¶23 and Clarification 56
16 Uncontested Facts, ¶24
17 Uncontested Facts, ¶25
18 Uncontested Facts, ¶27
19 Uncontested Facts, ¶34
20 Clarification 91
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SUMMARYSUMMARYSUMMARYSUMMARYOFOFOFOFARGUMENTARGUMENTARGUMENTARGUMENT

JURISDICTIONJURISDICTIONJURISDICTIONJURISDICTION

15. The Tribunal’s jurisdiction originated from the Freedonia-Sylvania BIT of both

contracting parties and any types of settlement can only be employed at the

circumstance of strict observance of the BIT. In this dispute, actions were taken

against FPS’s investment, rather than Claimant’s. Therefore, FPS is the necessary

party at the dispute and Claimant is solely a shareholder of FPS, which could not

invoke international arbitration. Besides, Claimant’s state-owned status excluded

it bringing the dispute before the Tribunal as an eligible foreign investor under

the BIT. Moreover, “Fork-in-the-Road” provision in the BIT had already been

triggered by FPS and the Claimant to preclude the Tribunal’s jurisdiction.

MERITSMERITSMERITSMERITS

16. NPCS’s actions are not attributable to the Respondent. NPCS itself is not a state

organ nor does it exercise elements of governmental authority. What’s more,

NPCS’s conduct is not directed or controlled by the Government of Sylvania.

17. The Respondent has fulfilled its obligations under the BIT. The allegation that the

Respondent breached its confidentiality obligations is not reliable. The

Respondent did not expropriate the Claimant’s property, and even so, the

Respondent’s actions are lawful under general international law and applicable

treaties. No violation of fair and equitable treatment was constituted. The

Respondent was consistent with the full protection and security provision under

the BIT.

18. The Respondent is entitled to apply for essential security interests under its

domestic law and international legal notions as a defense. Article9(2) of the BIT

provides an explicitly self-judging right for the Respondent. The Respondent has
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acted in good faith in exercising its self-judgment. The BIT excludes customary

international law for its secondary application. And even under customary law,

the necessity circumstance also exists.

COUNTERCLAIMCOUNTERCLAIMCOUNTERCLAIMCOUNTERCLAIM

19. The Respondent counterclaims for a declaratory relief. The Tribunal should

confirm its jurisdiction and find the Claimant to be liable. Thus separate

proceedings will follow.
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ARGUMENTARGUMENTARGUMENTARGUMENT

PARTPARTPARTPARTONE:ONE:ONE:ONE: JURISDICTIONJURISDICTIONJURISDICTIONJURISDICTION

20. International tribunal has no jurisdiction over this case since Claimant’s

wholly-owned subsidiary FPS is a necessary and immediate party of the dispute

(IIII). The Claimant is not eligible to be an investor to invoke international

arbitration (IIIIIIII). Moreover, the “Fork-in-the-Road” provision under the BIT was

also triggered to preclude the Tribunal’s jurisdiction (IIIIIIIIIIII).

I.I.I.I. CLAIMANTCLAIMANTCLAIMANTCLAIMANT’’’’SSSS WHOLLY-OWNEDWHOLLY-OWNEDWHOLLY-OWNEDWHOLLY-OWNED SUBSIDIARYSUBSIDIARYSUBSIDIARYSUBSIDIARY FPSFPSFPSFPS ISISISIS AAAA NNNNEEEECESSARYCESSARYCESSARYCESSARY

PARTYPARTYPARTYPARTYATATATAT THETHETHETHE DISPUTEDISPUTEDISPUTEDISPUTE

21. In Monetary Gold, the Court established an approach to examine whether an

absent party is necessary to the dispute, namely "the doctrine of indispensable

party": the doctrine will apply in the case where the interest of an absent party is

closely related to the subject-matter of a dispute21. The Nicaragua case reinforced

this principle by identifying what circumstance transform the absent State's

interests into the subject-matter of the Court's decision: whether an absent side is

to be regarded as an indispensable party is concerned not with the type, nature or

importance of third-party interests or rights, but merely with the manner in which

the decisions can have effect and impact on those third-party interests or rights22.

Hence, a non-party side will be indispensable to the dispute once the effects of

the decisions may affect its rights or interests23.

22. With respect to the evaluation of the effect, how will the binding force of a

decision be taken into account, since the rule of indispensable parties as

understood by the Court in Monetary Gold is based on the power of the Court to

21 Monetary Gold, p.31-32
22 Nicaragua, ¶248
23 See, e.g. Orakhelashvil
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issue its binding decisions24: the decision could bind on the object which the

absent party owns, or give a direction to the party's act.

23. In this dispute, FPS is an indispensable, or necessary party since: firstly, the

binding decision made by the Tribunal will substantially affect the investment,

which owned by FPS: in the year of 2007, FPS was awarded a non-exclusive oil

exploration and drilling license25, which falls within the example of investment

set out in Article 1(2) of Freedonia-Sylvania BIT. And on 29 November 2010, the

Government of Sylvania took over of the oil wells, leaving FPS and its personnel

no choice but to surrender the wells. These two evidences show that FPS is the

owner of the investment in dispute.

24. Secondly, the binding decision made by the Tribunal will introduce a direction to

FPS, since it was FPS’s omission which led to the oil leak that aroused the

dispute. On 9 June 2009, a large explosion occurred in the oil wells operated by

FPS and led the oil to leak26, and in accordance with the safety obligation of the

Medanos License Agreement and amended OPA,27 FPS shall take measures to

clean up the oil spill or pay full compensation in the event of oil discharge. No

effective measures were made and no full compensation was paid by FPS until

recently. However, the decision of the Tribunal will generally give a direction to

FPS to reconcile its omission.

25. Regarding that the Claimant or FPS may apply for the "principle of consent" in

the East Timor case as a defense, the Respondent notes that the principle of

consent does not prevent the Court or Tribunal from adjudication in cases where

the decisions may prejudice the third parties' interests28. In this case, the Tribunal

arbitrate on the issue of jurisdiction and merits between the Claimant and the

24 Ibid.
25 Uncontested Facts, ¶4.
26 Uncontested Facts, ¶7.
27 Uncontested Facts, ¶5, ¶13 .
28 See, e.g. Orakhelashvil
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Slyvanian Government. However, FPS and its interests will also be affected by

the arbitration. This falls within the scope of "consent principle" thus the potential

defense is unsound.

26. In conclusion, the decision by the Tribunal could substantially affect FPS, thus

the Claimant's wholly owned subsidiary is an indispensable or necessary party at

the dispute.

II.II.II.II. THETHETHETHE CLAIMANTCLAIMANTCLAIMANTCLAIMANT ISISISIS NOTNOTNOTNOT ELIGIBLEELIGIBLEELIGIBLEELIGIBLE TOTOTOTO BEBEBEBE ANANANAN INVESTORINVESTORINVESTORINVESTOR TOTOTOTO INVOKEINVOKEINVOKEINVOKE

INTERNATIONALINTERNATIONALINTERNATIONALINTERNATIONALARBITRATIONARBITRATIONARBITRATIONARBITRATION

27. The Claimant is the sole shareholder of FPS, which could not invoke

international arbitration by applying for the BIT (AAAA). Even if the Claimant could

bring the dispute before the Tribunal, this Tribunal also has no jurisdiction

because the Claimant’s state-owned character excludes it to be a foreign investor

under the BIT (BBBB).

A. TheTheTheThe ClaimantClaimantClaimantClaimant isisisis thethethethe solesolesolesole shareholdershareholdershareholdershareholder ofofofof FPS,FPS,FPS,FPS, whichwhichwhichwhich couldcouldcouldcould notnotnotnot invokeinvokeinvokeinvoke

internationalinternationalinternationalinternational arbitrationarbitrationarbitrationarbitration

28. As demonstrated above, FPS is the necessary and immediate party in this dispute,

and the Claimant is only a shareholder of FPS. Therefore, Respondent asserts that

the Claimant could not invoke ICC’s jurisdiction because: this Tribunal could not

apply for ICSID precedents to introduce ICC’s jurisdiction (1111), and the Tribunal

has no jurisdiction to hear a shareholder’s claim (2222).

1. This Tribunal could not apply for ICSID precedents to introduce ICC’s jurisdiction

29. Firstly, In CMS and Azurix, tribunals found that the ICSID convention permits

jurisdiction of shareholders to invoke international arbitration by submitting the
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case in the local company’s name and not by its shareholders.29 However, In this

case, the Tribunal could not employ its jurisdiction by applying for the ICSID

convention and precedents, and ICC’s jurisdiction can only be constituted by the

consent of both parties under the BIT.

30. Without prejudice to that, these two cases also ask the local company in its own

name to submit the dispute, rather than its shareholders. This shows that at any

circumstance, the Tribunal could not hear Freedonian Petroleum’s claim to

introduce its jurisdiction.

31. Secondly, the CMS Tribunal found that based on the decisions in Lacano and

Vicendi I, CMS also had “direct right of action” as a shareholder under

U.S-Argentina BIT to seek the damages suffered by its investment in TGN30. But

in this dispute, Freedonia-Sylvania BIT does not have such provision to allow the

Claimant to invoke ICC’s jurisdiction.

2. The Tribunal has no jurisdiction to hear a shareholder’s claim

32. Respondent contends that the Tribunal could not introduce arbitration by referring

to ICSID cases since there is no applicable rule in the BIT. On the contrary, the

Sylvanian Government asserts that the Tribunal should reject the shareholder’s

claim, by recalling Barcelona Traction.

33. In Barcelona Traction, the Court suggested that international law may provide for

three narrow exceptions in which shareholder claims may be brought, in

particular where:

(1) The rights of shareholders are directly affected;

(2) The company has ceased to exist in the country of incorporation; or

29 CMS, ¶56-58, and Azurix, ¶64
30 Bishop & Luzi, p.451
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(3) The State of incorporation lacks capacity to take action.31

34. Barcelona Traction is applicable to this case since both cases share the same

circumstance that there is no directly applicable rule in the BIT, and mainly based

on international customary law.32

35. In this dispute, Firstly, the Respondent did not take action against the rights of the

Claimant, and there is no evidence proving that the Sylvanian Government’s

action would directly damage the Claimant’s shareholding.

36. Secondly, the local company FPS still exists in its incorporated country,

Sylvania.33

37. Lastly, the State of incorporation was not lacking in capacity to take action. By

contrast, negotiations were kept and State-to-State dispute resolutions mechanism

were also open to the Claimant.34

B.B.B.B. EvenEvenEvenEven ifififif thethethethe ClaimantClaimantClaimantClaimant couldcouldcouldcould bringbringbringbring thethethethe disputedisputedisputedispute beforebeforebeforebefore thethethethe Tribunal,Tribunal,Tribunal,Tribunal, thisthisthisthis TribunalTribunalTribunalTribunal

alsoalsoalsoalso hashashashas nononono jurisdictionjurisdictionjurisdictionjurisdiction becausebecausebecausebecause thethethethe ClaimantClaimantClaimantClaimant’’’’ssss state-ownedstate-ownedstate-ownedstate-owned statusstatusstatusstatus excludesexcludesexcludesexcludes itititit totototo bebebebe

aaaa foreignforeignforeignforeign investorinvestorinvestorinvestor underunderunderunder thethethethe BITBITBITBIT

38. The Claimant's state-owned status excludes it to be a foreign investor under the

BIT since the requirements set out in the last sentence of the BIT is selective for

the Respondent to challenge and the Claimant is funded by the Contracting Party.

39. As stated above, Freedonia-Sylvania BIT is the only legal basis for the ICC

tribunal to invoke its jurisdiction and the ICSID precedents are unbinding so as to

31 Laird, p.81
32 Bishop & Luzi, p.450
33 Uncontested Facts, ¶ 25, ¶26
34 Uncontested Facts, ¶ 25



11

have little value in this dispute.

40. The Tribunal should base its jurisdiction on the BIT, and note the exclusion of the

Claimant to be a foreign investor in accordance with Article 1(3), last sentence:

“Provided in all cases that the above defined natural and legal persons do not purse

sovereign activities and are not funded by the other Contracting Party.”

41. There are two requirements set out in the last sentence of the BIT: 1) the entity

does not pursue sovereign activities and 2) is not funded by the other Contracting

Party. However, these two requirements do rarely appear: The BITs of the UK,

Spain, Netherlands, and Italy do not have explicit language on these, and all BITs

signed by the US explicitly include state-funded entities as an "investor", as does

NAFTA35. As a symbol of the two Contracting Party's consent, this sentence shall

be an immediate threshold for the entities to be an eligible investor, which means,

by implication, any foreign enterprise shall prove its fulfilments of both two

requirements when it calls for the international arbitration: the two requirements

are accumulative for the Claimant, but selective for the Respondent to challenge.

42. Since the Respondent and Freedonia are both parties to the Vienna Convention on

the Law of Treaties (VCLT), interpreting the last sentence under the VCLT, these

two requirements are also selective for the Respondent to challenge. Article 31 of

the VCLT requires a treaty to be interpreted in good faith in accordance with

ordinary meaning given to the terms of the treaty in their context and in light of

their purpose. When reading the text, the term "and" shows that the two

requirements are naturally accumulative, and when taking into account that it was

usually the Claimant Party bringing the dispute to arbitration, whose eligibility is

also usually challenged, the burden of proving the fulfilments of these two

requirements will immediately transfer to the Claimant once the Respondent cast

a reasonable doubt as prima facie.

35 Nolan, p.5
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43. Moreover, Tribunals have frequently interpreted investment treaties in light of

their object and purpose, often by looking at their preambles.36 In this case, the

preamble of the Freedonia-Sylvania BIT stated that “Desiring to establish

favorable conditions for improved economic co-operation…Acknowledging that

offering encouragement and mutual protection…”, which shows that the purpose

of the BIT is to limit the Contracting Party’s sovereignty so as to establish a better

investment condition.37 Any sovereign activities and state-funding activities are

treated as sovereignty by the context of the BIT, and will go against the purpose

of the BIT. However, when applying these to any specific dispute, at ease we can

find that it is the investing party that often violates the rules in the last sentence

and goes against the purpose, therefore, the Claimant must ensure itself to not

infringe the two accumulative rules.

44. Furthermore, the Respondent anticipates that the Claimant may apply for CSOB

arbitration and Aaron Broches' position as a defence. However, both of the two

defences were limited at the circumstance of the ICSID jurisdiction and by the

application of the context and even history of the ICSID Convention38. More

importantly, both the CSOB case and Aaron Broches' view do not take into

account the rare circumstance in this dispute: as stated above, the BIT's explicit

language to exclude the state-funded entity to be a foreign investor.

45. In this dispute, the Freedonia government owns a 60% interest in Freedonia

Petroleum39, which absolutely led the Claimant to be a state-controlled enterprise.

And since the state-funded entity is excluded from an foreign investor under the

explicit language of the BIT, the Claimant could not invoke the Tribunal’s

jurisdiction, no matter whether it triggered sovereign activities.

36 Dolzer & Schreuer, p.32
37 SGS v. Pakistan, p.171
38 Nolan, p.6
39 Uncontested Facts, ¶1
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III.III.III.III. THETHETHETHE ““““FORK-IN-THE-ROADFORK-IN-THE-ROADFORK-IN-THE-ROADFORK-IN-THE-ROAD”””” PROVISIONPROVISIONPROVISIONPROVISION UNDERUNDERUNDERUNDER THETHETHETHE BITBITBITBITWASWASWASWASALSOALSOALSOALSO

TRIGGEREDTRIGGEREDTRIGGEREDTRIGGEREDTOTOTOTO PRECLUDPRECLUDPRECLUDPRECLUDEEEETHETHETHETHETRIBUNALTRIBUNALTRIBUNALTRIBUNAL’’’’SSSS JURISDICTIONJURISDICTIONJURISDICTIONJURISDICTION

46. The Tribunal has no jurisdiction over this case because: the local company FPS,

is not a foreign investor to invoke international arbitration (AAAA); even if FPS were

eligible, it, as well as its shareholder Freedonian Petroleum LLC., still could not

apply for Investor-to-State dispute settlement since it has triggered the

“Fork-in-the-Road” provision under the BIT (BBBB).

A.A.A.A. FPSFPSFPSFPS isisisis notnotnotnot aaaa foreignforeignforeignforeign investorinvestorinvestorinvestor totototo invokeinvokeinvokeinvoke internationalinternationalinternationalinternational arbitrationarbitrationarbitrationarbitration

47. Firstly, in October 2006, when foreign companies participated in the bidding

process, they were required to incorporate a wholly-owned subsidiary in Sylvania,

and FPS was incorporated in February 200740. This shows that FPS is

incorporated in Sylvania, and the issue related with it should apply to Sylvanian

Domestic Law. Furthermore, the Respondent rejected that the Claimant’s control

could lead FPS to be treated as a foreign investor since the above-mentioned fact

is a denial against the Claimant’s legitimate expectation.

48. Secondly, FPS was award with a non-exclusive license which gives the

Government of Sylvania a right to have its own companies in the same sphere of

activity41. Respondent notes this is because FPS is treated as a local company and

has no favorable treatment, therefore, it should not have the right to invoke

international arbitration, but to apply for local remedy like any other Sylvanian

enterprises.

40 Uncontested Facts, ¶2,¶3
41 Clarification 21
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B.B.B.B. EvenEvenEvenEven ifififif FPSFPSFPSFPS werewerewerewere eligible,eligible,eligible,eligible, it,it,it,it, asasasas wellwellwellwell asasasas itsitsitsits shareholdershareholdershareholdershareholder FreedonianFreedonianFreedonianFreedonian

PetroleumPetroleumPetroleumPetroleum LLC.,LLC.,LLC.,LLC., stillstillstillstill couldcouldcouldcould notnotnotnot applyapplyapplyapply forforforfor Investor-to-StateInvestor-to-StateInvestor-to-StateInvestor-to-State disputedisputedisputedispute settlementsettlementsettlementsettlement

sincesincesincesince itititit hashashashas triggeredtriggeredtriggeredtriggered thethethethe ““““Fork-in-the-RoadFork-in-the-RoadFork-in-the-RoadFork-in-the-Road”””” provisionprovisionprovisionprovision underunderunderunder thethethethe BITBITBITBIT

49. FPS lose its rights to select international arbitration since it has already triggered

the “Fork-in-the-Road” provision under the BIT, and this is because the

“Fork-in-the-road” provision should be boardly interpreted in this dispute (1111), and

the recourse by FPS to the Sylvanian Ministry of Energy prior to requesting ICC

arbitration apply for the “Fork-in-the-Road” provision (2222).

1. The “Fork-in-the-road” provision should be broad interpreted in this dispute

50. Article 11(3) of the BIT contains what is commonly referred to as the

“Fork-in-the-Road” provision, and the Respondent Party assert that the provision

should be broadly interpreted for the ordinary meaning, object, and purpose of the

provision supports a broad interpretation (aaaa), and the policy behind

“Fork-in-the-Road” requires a wide interpretation (bbbb).

a. The ordinary meaning, object, and purpose of the provision supports a broad

interpretation

51. As mentioned above, both Respondent and Freedonia are the parties to VCLT,

and Article 31 of VCLT should be applied for the interpretation of the

“Fork-in-the-Road” provision. Therefore, when considering the text, object, and

purpose of Article 11(3), this Tribunal should allow a board interpretation and the

recourse by FPS to Sylvanian Ministry of Energy prior to requesting ICC

arbitration could apply for the “Fork-in-the-Road” provision to exclude the

Tribunal’s jurisdiction.

52. Most United States BITs concluded in early 1990s incorporate a formulation of
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mandatory choice of dispute resolution method:

"2. If［an investment］dispute cannot be settled amicably, the national or company

concerned may choose to submit the dispute for resolution:

(a) to courts or administrative tribunals of the Party that is a party to the dispute;

or

(b) in accordance with any applicable, previously agreed dispute-settlement

procedures; or…"

53. Likewise, in this dispute, the BIT notes the term “the courts having jurisdiction”.

Read in the text, the term shall be broadly interpreted and included in the

administrative body.

54. With respect to the object and purpose of the provision which is often reflected in

the preamble, as demonstrated above, the purpose of Freedonia-Sylvania BIT is

to establish a better investment condition. However, a better investment condition

asks for a good function of the BIT: neither investor nor the Contracting Party

could abuse its rights and invoke two types of remedy for a same dispute.

b. The policy behind “Fork-in-the-Road” require a wide interpretation

55. The “Fork-in-the-Road” clause is primarily designed to prevent duplicative

dispute resolution activity, which is viewed as potentially abusive and unfair to

the host state42. In this dispute, FPS has invoked recourse to the Sylvanian

Ministry of Energy prior to requesting ICC’s Arbitration, and brought the dispute

to the International Tribunal later. If not regarded as an employment of the

“Fork-in-the-Road” provision, it would lead to a situation that the investor abuses

its right and a completely unfair consequence to the host state, which will go

against the policy design of the provision.

42 Dugan et al, p.370
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56. Moreover, a “Fork-in-the-Road” provision discourages recourse to local courts

and administrative tribunals whenever the investor is aware of and interested in

preserving its rights to international arbitration43. This means that the Claimant

could not utilize the unawareness of the “Fork-in-the-Road” provision as a

defense. Once it applied for local remedy, it loses its rights to invoke international

arbitration.

2. The recourse by FPS to Sylvanian Ministry of Energy prior to requesting ICC

arbitration apply for “Fork-in-the-Road” provision

57. The Claimant triggered the “Fork-in-the-Road” provision of the BIT since it

applied the same dispute to local remedy and also to be international tribunal (aaaa).

The dispute is between the same parties (bbbb). Moreover, the two proceedings

involve the same cause of action (cccc).

a. The Claimant applied the same dispute to local remedy and international tribunal

58. In CMS, the Tribunal rejected Argentina’s contention since TGN’s claims

concerned the contractual arrangements under a license while those of CMS

concerned treaty rights44. However, the Respondent asserts that in this case, the

arrangement of FPS’s recourse and the Claimant’s claim is the same because

both involve contractual contents and treaty rights.

59. The Respondent contends that contractual contents and treaty rights should be

read together as a systemic approach in this dispute. That FPS commenced its

administrative proceedings before the Sylvanian Ministry of Energy to resist the

payment, should be read together with Article 9 of the BIT (namely, “Essential

Security”), since the recourse is to protect FPS’s rights on contractual

43 Dugan et al, p.371
44 CMS, ¶77-82



17

arrangement, and to deny the Government of Sylvania’s rights on treaty

arrangement. Likewise, the Claimant’s request to international arbitration is a

contention that the Respondent has infringed the Claimant’s treaty rights, but any

lawful treaty rights directly result from each party’s observance of the contract.

60. Therefore, in this case, the recourse and the request by Claimant’s side are about

the same issue which involves both contractual and treaty rights for each party.

b. The dispute is between the same parties

61. Firstly, as stated above, the “Fork-in-the-Road” provision should be elaborated

widely.

62. Secondly, on case by case basis, the Tribunal should note the fact that FPS is a

wholly-owned subsidiary of the Claimant. Moreover. In CMS and Azurix,

tribunals ask the local company in its own name to submit the dispute, rather than

its shareholders45, which set up a proviso to the Claimant party that FPS and the

Claimant is the same one, if it would request international arbitration.

c. The two proceedings involve the same cause of action

63. In Genin, the Tribunal stated that the “Fork-in-the-Road” provision will only

become effective if the proceedings involve the same cause of action46. Therefore,

the Respondent found that recourse by the Claimant and its request to

international arbitration share the same cause of action so as to deny the

Tribunal’s jurisdiction.

64. On 9 June 2009, a large explosion occurred at the oil wells operated by FPS

45 CMS, ¶56-8, and Azurix, ¶64
46 Genin, ¶331
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leading to a large oil spill, and the Claimant side did not act consistently with its

safety obligation.47 These a series of events led to the cause of action in the two

same disputes. Furthermore, the Respondent highlights that it was the Claimant

side that firstly breached its necessary and basic safety obligation.

47 Uncontested Facts, ¶7-14
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PARTPARTPARTPARTTWO:TWO:TWO:TWO:MERITSMERITSMERITSMERITS

I.I.I.I. NPCSNPCSNPCSNPCS’’’’SSSSACTIONSACTIONSACTIONSACTIONSAREAREAREARE NOTNOTNOTNOTATTRIBUTABLEATTRIBUTABLEATTRIBUTABLEATTRIBUTABLE TOTOTOTOTHETHETHETHE RESPONDENTRESPONDENTRESPONDENTRESPONDENT

65. Whether and how a State entity’s actions are attributable to the state, the answer

may fall within the scope of international customary laws, and which could be

reflected in the ILC Draft Articles on the Responsibility of States for International

Wrongful Acts (“ILC Draft”). In international arbitrations, the Tribunals have

recognized and seriously applied for some Articles of ILC Draft when measuring

whether and how the acts of a certain actors are attributable to a State48. There are

three sets of provisions which could lead to Attribution:

- Article 4, concerning the attribution of the conduct of State organ;

-Article 5, concerning the attribution of conduct of entities exercising

elements of governmental authority; or

- Article 8, concerning the attribution of conduct directed or controlled by the

State.

66. However, in this dispute, none of three provisions are met. NPCS is not a State

organ (AAAA), nor does it exercise elements of governmental authority (BBBB). What’s

more, NPCS’s conduct is not directed or controlled by the Government of

Sylvania (CCCC).

A.A.A.A. NPCSNPCSNPCSNPCS isisisis notnotnotnot aaaa StateStateStateState organorganorganorgan

67. In Bayindir, The tribunal made a series of decision on whether the National

Highway Authority (“NHA”) with which the claimant in that case had contracted

with was a Pakistani State organ. Then the Bayindir tribunal decided that NHA

had a distinct legal personality under Pakistani laws and therefore Article 4 of the

48 SGS v. Philippines, ¶122;Maffezini, ¶78
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ILC Draft was inapplicable, and statement has been made that:

“The fact that there may be links between NHA and some sections of the

Government of Pakistan does not mean that the two are not distinct. State entities

and agencies do not operate in an instructional or regulatory vacuum. They

normally have links with other authorities as well as with the government.49”

68. Likewise, in this dispute, NPCS is an independent company incorporated on 30

August 2010, which has its distinct legal personality50. Therefore, this company

should not be treated as a state organ under the purpose of Article 4 of the ILC

Draft.

B.B.B.B. NPCSNPCSNPCSNPCS doesdoesdoesdoes notnotnotnot actactactact inininin thethethethe exerciseexerciseexerciseexercise ofofofof governmentalgovernmentalgovernmentalgovernmental powerspowerspowerspowers

69. As commentary said in Article 5 of ILC Draft:

“If it is to be regarded as an act of the State for the purpose of international

responsibility, the conduct of an entity must accordingly concern governmental

activity and not other private or commercial activity in which the entity mat

engage51.”

However, in this dispute, imperatively, the Respondent assert that the Claimant

should show its prima facie that NPCS’s action accordingly concern governmental

activity.

70. Besides, the Tribunal should note the fact that NPCS’s personnel only involve the

management and operation work52, which could be defined as a commercial

activity and this makes an exclusion of the attribution of the Respondent.

49 Bayindir, ¶119
50 Untested Facts, ¶19
51 ILC Draft, Art.5 ¶6
52 Untested Facts, 23, and Clarification 2
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C.C.C.C. NPCSNPCSNPCSNPCS’’’’ssss conductconductconductconduct isisisis notnotnotnot directeddirecteddirecteddirected orororor controlledcontrolledcontrolledcontrolled bybybyby thethethethe GovernmentGovernmentGovernmentGovernment ofofofof SylvaniaSylvaniaSylvaniaSylvania

71. Firstly, in many C.T.R cases, the Tribunal stated that the fact the State initially

establishes a corporate entity, whether by a special law or otherwise, is not a

sufficient basis for attribution to the State of the subsequent conduct of that

entity53. Therefore, in this case, NPCS established by a new Hydrocarbon Law

cannot be a detriment against the Respondent.

72. Secondly, as commentary said in Article 8 of ILC Draft:

“… entities, although owned by an in that sense subject to the control of the

State,…their conduct in carry out their activities is not attributable to the State

unless they are exercising elements of governmental authority within the meaning

of Article 5.54”

The conclusion could apply for this case that the Sylvanian Government should

not be responsible for its owning of 100% of the shares in NPCS. Moreover, since

the Respondent has demonstrated that NPCS does not act in exercise of

governmental powers, the NPCS’s action should not be attributable to Sylvania’s

de facto seizure of property.

73. Lastly, With respect to the “direction” of NPCS’s actions, the Respondent asserts

that NPCS’s personnel only involved in the management and operation over the

case, and no evidence shows that NPCS’s actions are under an order or

administrative direction of Sylvanian Government.

74. Conclusively speaking, in any event, NPCS’s actions are not attributable to the

Government of Sylvania

53 Schering, vol.5, p.361; Otis Elevator, vol. 14, p.283 and Eastman Kodak, vol.17, p.153
54 ILC Draft, Art.8 ¶6
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II.II.II.II. THETHETHETHE RESPONDENTRESPONDENTRESPONDENTRESPONDENT DIDDIDDIDDID NOTNOTNOTNOT BREACHBREACHBREACHBREACH ITSITSITSITS CONFIDENTIALITYCONFIDENTIALITYCONFIDENTIALITYCONFIDENTIALITY

OBLIGATIONSOBLIGATIONSOBLIGATIONSOBLIGATIONS ININININ THISTHISTHISTHIS DISPUTEDISPUTEDISPUTEDISPUTE

75. The Respondent did not violate its confidentiality obligations in this case since

the alleged leaking a confidential report to La Reforma took place before the

arbitration proceedings, which could not fall within the scope of confidentiality

protection (AAAA). Besides, the alleged fact has no harm to the Claimant, nor

influences its dispute rights (BBBB). What the Respondent did is compatible with the

“spirit of confidentiality” (CCCC).

A.A.A.A. TTTThehehehe allegedallegedallegedalleged leakingleakingleakingleaking ofofofof aaaa confidentialconfidentialconfidentialconfidential reportreportreportreport totototo LaLaLaLa ReformaReformaReformaReforma tooktooktooktook placeplaceplaceplace beforebeforebeforebefore thethethethe

arbitrationarbitrationarbitrationarbitration proceedings,proceedings,proceedings,proceedings, whichwhichwhichwhich couldcouldcouldcould notnotnotnot fallfallfallfall withinwithinwithinwithin thethethethe scopescopescopescope ofofofof confidentialityconfidentialityconfidentialityconfidentiality

protectionprotectionprotectionprotection

76. In Metalclad, the Tribunal has made it clear that the general principle of

confidentiality would operate to prohibit public discussion of the arbitration

proceedings by either party55. This means that the scope of confidentiality

protection only extends to arbitration protection. In this dispute, the alleged

leaking of a confidential report took place on 29 September 200956, and the

Claimant requested the ICC’s arbitration proceedings on 23 March 201157.

Therefore, no violation of confidentiality obligations occurred.

77. On 21 November 2009, Sylvania amended its the Sylvanian freedom of

information law (the “FoI Law”) to limit any third party to have access to

information concerning cases before international tribunals involving the

Republic of Sylvania58. This law also strictly observes the general principle of

confidentiality since once the arbitration proceedings commence, the case will

55 Metalclad¸ p.168, p.174
56 Uncontested Facts, ¶9
57 Uncontested Facts, ¶26
58 Uncontested Facts, ¶10
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become inaccessible in respect of confidentiality protection.

B.B.B.B. TheTheTheThe allegedallegedallegedalleged factfactfactfact hashashashas nononono actualactualactualactual harmharmharmharm totototo thethethethe Claimant,Claimant,Claimant,Claimant, nornornornor influenceinfluenceinfluenceinfluencessss itsitsitsits disputedisputedisputedispute

rightsrightsrightsrights

78. In Amco, the Tribunal found that the article published in The Business Standard

could not have done any actual harm to Indonesia, nor aggravate or exacerbate

the legal dispute then before the Tribunal. Firstly, the Tribunal pointed out that

the said article showed that the recital it contains was presented as a type of

supposed statement, which could not substantially harm Indonesia’s economy or

other rights. Secondly, the Tribunal recognized that the said article would not be

an influence on rights in dispute59.

79. Likewise, in this case, firstly, the posted the news was not completely the same as

the original report. By contrast, it used a lot of terms of assumption (“…Once the

oil spill reaches the Sylvanian coast a complete cleanup will be impossible. There

is a high probability that…”60), and more importantly, this could not make any

difference on the substantial and procedural rights the Claimant enjoys on the

arbitration proceedings. Most important of all, there is no evidence showing that

the Report made by La Reforma has a direct relationship with the Sylvanian

Government.

80. In conclusion, the alleged fact has no actual harm to the Claimant, nor influences

its dispute rights. Therefore, the Respondent bears no responsibility.

C.C.C.C. WhatWhatWhatWhat thethethethe RespondentRespondentRespondentRespondent diddiddiddid isisisis compatiblecompatiblecompatiblecompatible withwithwithwith thethethethe ““““spiritspiritspiritspirit ofofofof confidentialityconfidentialityconfidentialityconfidentiality””””

81. In Amco, the Tribunals stated that as to the “spirit of confidentiality” of the

59 Amco, p.410, p.411
60 Uncontested Facts, ¶10
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arbitral procedure, it is right to say that the ICSID convention and the Rules do

not prevent the parties from revealing their case, but to protect the arbitral

procedure61. Similarly, in this dispute, the alleged fact and the amendment of FoL

are a series of actions about revealing of the case, instead of the arbitral

procedure. And these are both compatible with the true meaning of

confidentiality.

III.III.III.III. THETHETHETHE RESPONDENTRESPONDENTRESPONDENTRESPONDENT DIDDIDDIDDID NOTNOTNOTNOT EXPROPRIATEEXPROPRIATEEXPROPRIATEEXPROPRIATE THETHETHETHE CLAIMANTCLAIMANTCLAIMANTCLAIMANT’’’’SSSS

PROPERTYPROPERTYPROPERTYPROPERTY

82. The Respondent did not expropriate the Claimant’s property, de jure or de facto.

83. The International Tribunal has clarified the direct expropriation: a decree which

heralds a process of administrative and judicial consideration of the issue in a

manner that effectively freezes or blights the possibility of the owner reasonably

to exploit the economic potential of the property, can, if the process thus triggered

is not carried out within a reasonable time, properly be indentified as the actual

taking62. However, in this dispute, the Respondent only sent a team of NPCS’s

personnel to take over the management and operating works of the oil wells,

aimed at undertaking the necessary remedial works and settling the emergency,

rather than taking possession of the Claimant’s property63. This could not be

treated as “effectively freezes or blights the owner’s property”, thus did not

amount to expropriation, de jure.

84. Moreover, with respect to indirect expropriation, in LG&E, it describes the

“forcible appropriation by the State of the tangible or intangible property of

individuals by means of administrative or legislative action.64” This means: firstly,

61 Amco, p.411, p.412
62 See Compania, p. 1317, p.1319
63 Uncontested Facts, ¶23
64 LG&E, ¶187
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the appropriation must be carried out by and attributable to the State; and

secondly, the appropriation is against the protected tangible or intangible

property.

85. However, in this dispute, firstly, as demonstrated above, the entity which directly

conducted the alleged actions was NPCS. Since NPCS is not a state organ, neither

does it act in exercise of governmental authority, nor does its conduct under

direction or control of the State, the exppropriation is not attributable to the

Government of Sylvania. More importantly, the objectives which NPCS took

over was the rights of management and operation on the oil wells, rather than the

property or the potential to profit from the property, and the managing and

operating rights do not fall within the examples set out in the Freedonia-Sylvania

BIT. Thus the rights should not be protected by the BIT, and the Respondent did

not expropriate the Claimant’s property, de facto.

IV.IV.IV.IV. EVENEVENEVENEVEN IFIFIFIF THETHETHETHE RESPONDENTRESPONDENTRESPONDENTRESPONDENT’’’’SSSS ACTIONSACTIONSACTIONSACTIONS CONSTITUTECONSTITUTECONSTITUTECONSTITUTE ANANANAN

EXPROPRIATION,EXPROPRIATION,EXPROPRIATION,EXPROPRIATION, THETHETHETHE EXPROPRIATIONEXPROPRIATIONEXPROPRIATIONEXPROPRIATION ISISISIS STILLSTILLSTILLSTILLLAWFULLAWFULLAWFULLAWFUL

86. Even if the Respondent’s actions amount to expropriation, the expropriation is

still lawful since it has fulfilled the all four elements required by Article 4(2) of

the Freedonia-Sylvania BIT: the expropriation was for public purposes (AAAA), it was

in conformity with all legal provisions and procedures (BBBB), it was taken on a

non-discriminatory basis (CCCC), and was not accompanied by full and effective

compensation because of the failure in reaching an agreement (DDDD).

A.A.A.A. TheTheTheThe expropriationexpropriationexpropriationexpropriation waswaswaswas executedexecutedexecutedexecuted forforforfor publicpublicpublicpublic purposespurposespurposespurposes

87. That NPCS’s personnel were sent to manage and operate the oil wells, falls

within the exception of public purpose set out in Article 4(1) of the BIT. As

elaborated by International Tribunals, the public purpose should be interpreted
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widely as “some genuine interest of the public65”, and it has rarely been

questioned by the foreign investor66. In this case, the oil spill adversely affected

the hundreds of businesses in Sylvania, leaving thousands of individuals without

their jobs and important business activities were seriously damaged.67 Besides,

the environment in Sylvania also has been catastrophically harmed. Due to this

serious circumstance, the Government of Sylvania was compelled to “take urgent

action to remedy the catastrophic damage done by the oil spill and Freedonia

Petroleum S.A. abject failure and incompetence to remedy it68”. What’s more, the

action taken to protect public interests by the Sylvanian Government is also

granted by Article9(1) (granted for essential security).

88. Furthermore, since the Sylvanian Government had the authority of authorizing

the investment and protecting the public interests under both the BIT and its

domestic laws, the Respondent should be the most qualified one to evaluate

Sylvanian’s national’s interests and make a margin of discretion. This is also

supported by the International Tribunal in Amoco69.

B.B.B.B. TheTheTheThe expropriationexpropriationexpropriationexpropriation waswaswaswas inininin conformityconformityconformityconformity withwithwithwith allallallall legallegallegallegal provisionsprovisionsprovisionsprovisions andandandand proceduresproceduresproceduresprocedures

89. In the dispute, a commonly accepted opinion is that the threshold for finding a

denial of due process is high, and not every ordinary error but only gross

miscarriages of justice amount to a violation of the due process guarantee70.

Therefore, the Claimant must bear its prima facie to point out that there exists

any ordinary error, and more importantly, that error of procedure has led to

manifest injustice.

65 ADC, ¶432
66 Dolzer & Schreuer, p.91
67 Uncontested Facts, ¶ 21
68 Uncontested Facts, ¶ 22
69 Amoco,Vol.15 ¶145
70 Dolzer & Schreuer, p.165
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90. In this dispute, the Respondent has acted consistently with legal procedures.

Firstly, the state of emergency was announced by the Sylvanian Government

pursuant to the Sylvanian Hydrocarbon Law and the Sylvanian Oil Pollution Act

(OPA)71. Secondly, the NPCS’s actions and Sylvanian Government’s executive

orders are authorized to take necessary measures by Sylvania’s S.C.32:274, to

respond to the emergency72. And lastly, the Claimant could continue its rights

after it presented a plan acceptable to the Government of Sylvania to curtail and

remedy the damage and this procedure is also authorized by a lawful order.

91. Therefore, a series of actions by the Respondent, even if they may amount to

expropriation, are lawful because the expropriation was in conformity with all

legal provisions and procedures. The Claimant could dispute it only if it provided

with the evidence showing that it demonstrated that “manifest injustice in the

sense of a lack of due process leading to an outcome which offends a sense of

judicial propriety73”.

C.C.C.C. TheTheTheThe expropriationexpropriationexpropriationexpropriation waswaswaswas takentakentakentaken onononon aaaa non-discriminatorynon-discriminatorynon-discriminatorynon-discriminatory basisbasisbasisbasis

92. The three-pronged test under Article 1102 of the NAFTA is a widely-recognized

approach to determine whether a state had discriminated against its foreign

investor: “(1) Identify the relevant entities of the national treatment comparison,

to determine whether they are in like circumstance; (2) Consider the relative

treatment received by such entity so as to ascertain the best level of treatment

available to any other domestic or foreign investor; and (3) Consider such factors

as may be relevant to justify any difference in treatment”74.

93. In this dispute, firstly, No claim was made by the Claimant party that the

71 Executice Order No. 2010-1023
72 Ibid
73 Loewen, ¶132
74 Thunderbird, ¶170 and BG Group, ¶356
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Respondent discriminated against them or conducted a discriminatory

expropriation; secondly, the Tribunal should note that the Claimant side was

awarded with a non-exclusive license, leaving the Sylvanian Government

reserving the rights to have its own companies in the same sphere75; and lastly,

the Claimant side was the only foreign investor involved in this dispute, and no

comparison can be made between the Claimant and the other domestic or foreign

investors.

D.D.D.D. TheTheTheThe expropriationexpropriationexpropriationexpropriation waswaswaswas notnotnotnot accompaniedaccompaniedaccompaniedaccompanied bybybyby fullfullfullfull andandandand effectiveeffectiveeffectiveeffective compensationcompensationcompensationcompensation

becausebecausebecausebecause ofofofof thethethethe failurefailurefailurefailure inininin reachingreachingreachingreaching anananan aaaagreementgreementgreementgreement

94. Article 4(3)s of the BIT defines full and effective compensation as a sum

“equivalent to the market value of the investment immediately prior to the time at

which the decision to nationalize or expropriate is announced or made public”,

and this sum “shall be calculated according to internationally acknowledged

evaluation standard76”.

95. However, the international standards of compensation for expropriation vary

from country to country, and party to party. The host state may ask for a more

flexible standard, while the exporting party holds a full fair market value one.77

Therefore, in this dispute, the Respondent party held a lower level standard,

which may be challenged by the Claimant.

96. Besides, on the issue of how much the market value of FPS decreased after the

license had been suspended is still contested by the both parties, and the Claimant

refused to release its accurate data78. These caused the failure in reaching an

75 Clarification 21
76 Freedonia-Sylvania BIT, Art.4.3
77 Newcombe & Paradell, p. 377
78 Uncontested Facts ¶9, Clarification 37
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agreement on compensation.

97. Moreover, the Respondent asserts that even if its actions amount to expropriation,

these types of expropriation are acted de facto, which means it was the

management and operation rights that were expropriated by the Respondent,

instead of the property. By noting this, the Respondent contends that the

compensation can not be calculated directly from the dropped share price of FPS.

98. Therefore, the Respondent applies for Article 4(3) of the BIT, which grant “in the

event of failure by the Investor and the Contracting Party having liability to reach

agreement on compensation, the amount of the compensation shall be assessed in

accordance with the dispute settlement procedure at Article 11 of this

Agreement79”, as an exemption of compensation under the BIT, and assert its

expropriation is lawful.

V.V.V.V. NONONONO VIOLATIONVIOLATIONVIOLATIONVIOLATION OFOFOFOF FAIRFAIRFAIRFAIR ANDANDANDAND EQUITABLEEQUITABLEEQUITABLEEQUITABLE TREATMENTTREATMENTTREATMENTTREATMENT WASWASWASWAS

CONSTITUTEDCONSTITUTEDCONSTITUTEDCONSTITUTED

99. NPCS's actions are not attributable to the Respondent. However, if the Tribunal

were to find attribution, the Respondent still acted consistently with the

requirement of fair and equitable treatment ("FET").

100.At this issue, The ordinary meaning of Article 2(2), theoretical interpretation and

juridicial practice make FET elaborated as the minimum standard of customary

international law (CIL) (AAAA). The standard is set up on a case-by-case basis (BBBB).

The Respondent has fulfilled the principles of the standard thusly did not violate

treatment (CCCC).

79 Freedonia-Sylvania BIT, Art.4.3
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A.A.A.A. TheTheTheThe ordinaryordinaryordinaryordinary meaningmeaningmeaningmeaning ofofofof Art.Art.Art.Art. 2.2,2.2,2.2,2.2, theoreticaltheoreticaltheoreticaltheoretical interpretationinterpretationinterpretationinterpretation andandandand juridicialjuridicialjuridicialjuridicial

practicepracticepracticepractice makemakemakemake FETFETFETFET bebebebe elaboratedelaboratedelaboratedelaborated asasasas thethethethe minimumminimumminimumminimum standardstandardstandardstandard ofofofof CILCILCILCIL

101.Article 2(2) of Freedonia-Sylvania BIT (The "BIT") provides that the Contracting

Parties shall “at all times ensure treatment in accordance with customary

international law, including fair and equitable treatment and full protection and

security of the investments of the other Contracting Party”.

102.The provision shows that the Parties shall ensure its treatment in accordance with

customary international law (CIL), and then make a list of the CIL’s contents. By

applying for Article 31 of the VCLT, the Respondent notes that the ordinary

meaning of the term “including” indicates FET is subsumed or contained by CIL,

which means, by implication, the BIT makes the FET obligation one of CIL’s

components. Moreover, the FET term in the BIT is bounded by the CIL, instead

of whole investment protection.80

103.The United States Model BIT of 2004 in its Article 5(2) shares the identically

pertinent part of the BIT, by providing the investment should enjoy treatment "in

accordance with customary international law, including fair and equitable

treatment and full protection and security." and then states that FET prescribes the

CIL minimum standard and that it does not require treatment in addition to or

beyond that which is required by that standard81.

104.The FET formulation of NAFTA also shares the identical part with the BIT. More

importantly, to prevent any lingering doubts, the NAFTA Free Trade Commission

(FTC) issued a binding interpretation stating that the FET standard reflects the

CIL, and therefore the FET standard is set by CIL as minimum standard of

80 See e.g.Unified FET Theory
81 U.S. Model BIT, Art.5(2)
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treatment82.

105.State practice on the FET standard has accumulated to a tipping point that FET is

synonymous with the minimum standard in CIL83. Moreover, the commentary to

1967 Draft OECD Convention also states that FET 'indicates the standard set by

international law for the treatment due by each State with regard to the property

of foreign nationals' and that it 'conforms in effect to the "minimum standard"

which conforms part of customary international law'84. In Azurix, the Tribunal

permitted the OECD Draft’s interpretation by the way of stating the purpose of

the Third sentence of the Argentina-U.S. BIT.85

106.Therefore, at this issue, FET standard is set by customary international law as

minimum standard of treatment, which is supported by its ordinary meaning,

theoretical interpretation, and juridicial practice.

B.B.B.B. TheTheTheThe standardstandardstandardstandard isisisis setsetsetset upupupup onononon aaaa case-by-casecase-by-casecase-by-casecase-by-case basisbasisbasisbasis

107.The historical starting point for a discussion on the standard of treatment for

foreigners is often seen in the Neer case, which gave meaning to FET by holing

any state action falling below a minimum standard of justice offends FET. In

Neer, the Commission said the CIL backstop at any state conduct amount to

“outrage, bad faith, willful neglect, or insufficiency of government action so far

short of international standards86”. Following Neer, Waste Management Tribunal

stated that the FET is breached only at the circumstance which:

“the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory

and exposes the claimant to sectional or racial prejudice, or involves a lack of due

82 FTC Note of Interpretation, 31 July 2001: Minimum Standard of Treatment in Accordance with
International Law
83 Newcombe and Paradell, p.268
84 Newcombe and Paradell, p.69 (citing 1967 Draft OECD Convention, supra note 123 at 120)
85 Azurix, ¶361
86 Neer, p.60-62
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process leading to an outcome which offends judicial propriety-as might be the

case with a manifest failure of natural justice in judicial proceedings or a complete

lack of transparency and candor in an administrative process87”.

108.However, on the basis of many cases, the specific minimum standard of the FET

differed, and what Tribunals had in common only constituted the violation of,

rather than the satisfaction of the FET standard88. The Loewen Tribunal

determined an FET violation occurs only when there is “manifest injustice” or

“gross unfairness”89. While in Thunderbird, the Tribunal opined that the

minimum standard can be flouted by a gross denial of justice.90 The Glanis

Tribunal pointed that the fundamentals of the Neer standard still apply today, and

the Tribunal stated that “a gross denial of justice, mainifest arbitrariness, blatant

unfairness, a complete lack of due process, evident discrimination, or manifest

lack of reasons fall below accepted international standard”91. Indeed, no tribunal

has explicitly articulated the theory proposed here92.

109.The scholarly commentary also has been cautious about developing a grand

theory of fair and equitable treatment. Some experts believed that there are two

"central lines of application"93, while others suggested that existing awards had

yielded principles of transparency, the protection of the investor's legitimate

expectations, freedom from coercion and harassment, procedural propriety and

due process94. Besides these, many commentators hold their own views to

identify specific standards.

110.Despite lacking in an unified theory of FET, a jurisprudence has been established

87 Waste management II, ¶98
88 See, generally, Unified FET Theory
89 Loewen, ¶130
90 Thunderbird, ¶194
91 Glanis, ¶22, 614
92 See, generally, Unified FET Theory
93 See, e.g. R. Dolzer
94 See, e.g. C. Schreuer
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that it is the Claimant in an arbitral procedure that shall bring sufficient proof that

he did not receive treatment amounting to FET95, and the Respondent need only

respond to the charge96. Therefore, in this case, the Respondent finds that the

Claimant has only alleged that the Government of Sylvania subverted its

legitimate expectation, that the expropriation may infringe on the principle of due

process and non-discrimination. Once the Respondent can proved its fulfilment of

those two aspects, the Tribunal should determine that there is no violation of the

FET at this dispute.

C.C.C.C. TheTheTheThe RespondentRespondentRespondentRespondent hashashashas fulfilledfulfilledfulfilledfulfilled thethethethe principlesprinciplesprinciplesprinciples ofofofof thethethethe standardstandardstandardstandard thusthusthusthus diddiddiddid notnotnotnot violateviolateviolateviolate

treatmenttreatmenttreatmenttreatment

111.As demonstrated above, if the Sylvanian Governemt could effectively respond to

the Claimant, the Tribunal should determine that there is no violation of the FET.

At this issue, the Respondent does not infringe on the Claimant's legitimate

expectation (1111), acts consistently with the principle of non-discrimination and due

process (2222). Therefore, the Respondent has not violated the FET.

1. Respondent does not infringe the Claimant's legitimate expectation

112.In Thunderbird, the Tribunal has given a general definition of legitimate

expectation:

Having considered recent investment case law and the good faith principle of

international customary law, the concept of ‘legitimate expectations’ relates, with

the context of the NAFTA framework, to a situation where a Contracting Party’s

conduct creates reasonable and justifiable expectations on the part of an investor

(or investment) to act in reliance on said conduct, such that a failure by the

NAFTA Party to honor those expectations could cause the investor (or investment)

95 Tudor, p. 138
96 ADF, ¶185
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to suffer damages97.

By referring to the concept, the Respondent therefore concludes that it constituted

no breach of the claimant’s legitimate expectation during expropriation since the

Respondent’s conduct did not create reasonable and justifiable expectations to the

Claimant within the BIT or the Agreement (aaaa). Even if the Respondent did so, the

conduct by the Respondent did not fail to honor the Claimant’s expectation (bbbb).

And the Claimant did not provide with evidence to prove its damage resulted from

the failure by the Respondent to honor its expectation (cccc).

a. The Respondent’s conduct did not create reasonable and justifiable

expectation to the Claimant within the BIT or the Agreement

113.What matters for the investor’s expectation is the state of the law of the host

country at the time of investment98. However, at the time of investment, both the

BIT and the Medanos License Agreement did not create reasonable and justifiable

expectations to the Claimant.

114.Firstly, in accordance with the BIT, the Contracting Party “shall authorize these

investments in accordance with their laws and pursuant to the terms of this

Treaty.99” And also the BIT grants the Contracting Party to apply measures for its

public interests100. Those left no expectation to the Claimant that the Respondent

would not take expropriation when necessary, at the time of its investment.

115.Secondly, when the two parties entered into the Agreement, the Claimant side had

promised to observe certain safety obligations to take all appropriate measures to

97 Thunderbird, ¶147
98 Dolzer & Schreuer, p.105
99 Freedonia-Sylvania BIT, Art.2.1
100 Freedonia-Sylvania BIT, Art.9.2
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prevent discharges of oil on navigable water, and, in the event of a discharge, to

ensure an immediate an effective removal of oil101. Since these are the obligations

that the Claimant must bear, it should not have any reasonable and justifiable

expectation that the Respondent would take no measures against it when it failed

to observe its obligations, at the time of investment.

b. Even if the Respondent did so, the conduct by the Respondent did not fail to

honor the Claimant’s expectation

116.Even if the Respondent had created such reasonable and justifiable expectations

to the Claimant, the conduct by the Respondent still did not fail to honor the

Claimant’s expectation since the BIT has made it clear that the Respondent could

take necessary expropriation for the purpose of public interests102. As

demonstrated above in issue IV, the Respondent’s expropriation is lawful and

legitimate. Therefore, the Respondent’s conduct still satisfied the Claimant’s

expectation.

c. The Claimant did not provide evidence to prove its damage resulted from the

failure by the Respondent to honor its expectation

117.The Respondent asserts that even if the Respondent failed to honor the Claimant’s

expectation, the expropriation made by the Respondent still did not constitute a

breach on the Claimant’s expectation.

118.Firstly, the Claimant did not show that the Respondent’s expropriation has

causedadditional damage to it, or that the Claimant suffered a certain damage

right resulting from the failure by the Respondent to honor its expectation.

101 Uncontested Facts, ¶5
102 Freedonia-Sylvania BIT, Art.4.2



36

119.Secondly, the Claimant did not calculate the sum of its damage on the failure of

expectation, and how it transfer the sum.

2.The Respondent acted consistently with the principle of non-discrimination and due

process

120.The Respondent does not dispute that FET long has been linked to the

non-discrimination principle, but asserts that the FET standard appears to prohibit

only unreasonable discrimination.

121.In Eureko, the Tribunal held that Poland violated the FET standard by failing to

adhere to its privatization commitments and the failure was attributable to what

the Tribunal referred to as "purely arbitrary reasons linked to the interplay of

Polish politics and nationalistic reasons of a discriminatory character"103.

Therefore, discriminatory conduct violates the FET only when it lacks a

reasonable justification104.

122.At this dispute, however, the Respondent has demonstrated in paragraphs 77 to

78 that it did not act in such way. Even so, its conduct was still based on

justifiable reasons so that there was no violation of non-discrimination.

123.The Respondent also does not dispute that FET had been held to require due

process and thus to prohibit a denial of justice. In Bayinder, the claimant alleged

that the Pakistani courts violated the principle of due process, but the Tribunal

found no evidence supporting its allegation, thus the burden of proving the denial

of justice is on the Claimant side105. In Thunderbird, a denial of justice claim was

raised with respect to an administrative proceedings. The Tribunal noted "the

103 Euroko, ¶233
104 See, generally, Unified FET Theory
105 Bayindir, ¶252



37

administrative due process requirement is lower that that of a judicial process"106,

and although the administrative proceeding may have been affected by some

irregularities, they were not "grave enough to shock a sense of judicial

propriety"107. Thus, the burden of proving the justification of due process is

relatively light on the Respondent, and to date no claimant has been successful in

raising a denial of justice claim under a BIT108.

124.In this case, hence, since the Respondent has demonstrate in paragraphs 74 to 76

that it acts on due process, the Tribunal should grant that there is no denial of

justice.

125.In conclusion, the Respondent does not subvert the Claimant's legitimate

expectation and does not act inconsistently with the principle of

non-discrimination and due process. Therefore, the Tribunal should hear the

response that there is no violation of the FET.

VI.VI.VI.VI. THETHETHETHE RESPONDENTRESPONDENTRESPONDENTRESPONDENT HASHASHASHAS ACTEDACTEDACTEDACTED CONSISTENTLYCONSISTENTLYCONSISTENTLYCONSISTENTLY WITHWITHWITHWITH FULLFULLFULLFULL

PROTECTIONPROTECTIONPROTECTIONPROTECTIONANDANDANDAND SECURITYSECURITYSECURITYSECURITYUNDERUNDERUNDERUNDERTHETHETHETHE BITBITBITBIT

126.Arbitral practice is generally agreed on the standard of liability in case of

violation of full protection and security. And it merely requires due diligence and

does not require absolute liability109. The Respondent has shown that the actions

of NPCS are not attributable to it thus the Respondent has no liability and does

not violate full protection and security under the BIT.

127.Even if the Tribunal finds the attribution, the Respondent also has acted

consistently with the requirements of full protection and security. The Respondent

106 Thunderbird, ¶200
107 Ibid
108 See, generally, Unified FET Theory
109 Full protection and Security, p. 2
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has provided full physical security for the Claimant (AAAA) and legal protection is

also available to the Claimant (BBBB).

A.A.A.A. TheTheTheThe RespondentRespondentRespondentRespondent hashashashas providedprovidedprovidedprovided fullfullfullfull physicalphysicalphysicalphysical securitysecuritysecuritysecurity forforforfor thethethethe ClaimantClaimantClaimantClaimant

128.Article 2(2) of the BIT provides that the Investment shall be accorded full

protection and security. In fact, in a number of cases tribunals seem to have

assumed that this standard applies exclusively or preponderantly to physical

security and to the host State's duty to protect the investor against violence

directed at persons and property stemming from State organs or private parties110.

This shows that overwhelming weight of the full protection and security authority

define it to mean protection from physical danger, as stated in Saluka: " ' the full

security and protection clause ' is not meant to cover just any kind of impairment

of an investor's investment, but to protect more specifically physical integrity of

an investment against interference by use of force111". Identical with Saluka,

PSEG and Tecmed elaborated a violation of full protection and security clause to

which the investor or its personnel were subjected to physical violence,

harassment, or civil discord112. Furthermore, international tribunals set the

protection from two aspects to against private violence113 and against violence by

state organ114.

129.In this case, however, the NPCS peacefully took over the spilled oil wells from

the Claimant's wholly-owned enterprise FPS, which did not lead the Claimant,

FPS or their personnel to be subjected to physical violence, harassment or civil

discord. Moreover, the Claimant neither faced physical violence or the threat of

violence from a state organ of the Respondent. Therefore, the Respondent has

provided full physical security for the Claimant.

110 Full protection and Security, p. 2
111 Saluka, ¶484
112 PSEG,¶257-259, Tecmed, ¶175-177
113 Wena, ¶84
114 AAPL, ¶45-53, ¶78-86
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B.B.B.B. legallegallegallegal protectionprotectionprotectionprotection isisisis alsoalsoalsoalso availableavailableavailableavailable totototo thethethethe ClaimantClaimantClaimantClaimant

130.There is also authority indicating that the principle of full protection and security

reaches beyond safeguards from physical violence and requires a more legal

protection for the investor. The legal protection is also interpreted as "legal

security" in some treaties115.

131.In the ELSI case, the ICJ noted that "the protection and security standard" is not

restricted to physical protection but extends to legal protection through domestic

courts116, which limited the scope of legal protection to the domestic stage.

International tribunals further elaborated the term "legal protection", stated that

the protection of legal rights indicate the availability of a judicial system that

protects the investor's interests117. Therefore, even if the legal protection is

included by the full protection and security clause, it also does not cover

everything but the the availability to domestic judicial remedy.

132.At this issue, FPS has requested declaratory relief before the Sylvanian courts,

and is awaiting the final judgment118. This shows that the Claimant has enjoyed

its availability to domestic judicial remedy.

133.Therefore, the Respondent has acts consistently with full protection and security

clause and no violation has been conducted.

115 Siemens, ¶ 286
116 ELSI, ¶109
117 Lauder, ¶314, and CME, ¶ 613
118 Clarification 83
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VII.VII.VII.VII. THETHETHETHE RESPONDENTRESPONDENTRESPONDENTRESPONDENT ISISISIS ENTITLEDENTITLEDENTITLEDENTITLED TOTOTOTO APPLYAPPLYAPPLYAPPLY FORFORFORFOR ESSENTIALESSENTIALESSENTIALESSENTIAL

SECURITYSECURITYSECURITYSECURITY INTERESTSINTERESTSINTERESTSINTERESTS UNDERUNDERUNDERUNDER ITSITSITSITS DOMESTICDOMESTICDOMESTICDOMESTIC LAWLAWLAWLAW ANDANDANDAND

INTERNATIONALINTERNATIONALINTERNATIONALINTERNATIONALLEGALLEGALLEGALLEGALNOTIONSNOTIONSNOTIONSNOTIONSASASASASAAAA DEFENCEDEFENCEDEFENCEDEFENCE

134.Article 9(2) of the BIT permits each Contracting Party to apply measures to

defend its essential security interests when it considers necessary which make the

actions taken by the Respondent lawful and eliminates any possibility that the

Respondent has violated its treaty obligation (AAAA). Since this provision is explicitly

self-judging, the Tribunal need only review whether the Respondent has acted in

good faith when it determined the necessity situation, and the Respondent has so

(BBBB). The customary international law review of necessity cannot apply this case

since it is only a secondary legal review on the absence of the treaty provision

(CCCC). Without prejudice to above-mentioned all, a state of necessity still exist

under the objective review of customary international law (DDDD).

A.A.A.A. ArticleArticleArticleArticle 9999((((2222)))) ofofofof thethethethe BITBITBITBIT providesprovidesprovidesprovides aaaa self-judgingself-judgingself-judgingself-judging rightrightrightright forforforfor thethethethe RespondentRespondentRespondentRespondent totototo

taketaketaketake itsitsitsits measuresmeasuresmeasuresmeasures totototo protectprotectprotectprotect itititit essentialessentialessentialessential securitysecuritysecuritysecurity interestsinterestsinterestsinterests

135.Article 9(2) of the BIT provides that "Nothing in this Agreement shall be

construed ... to preclude a Party from applying measures that it consider

necessary for ... the protection of its own essential security interests" (emphasis

added). Interpreting this provision under its ordinary meaning, the term "it

consider necessary" shows that this provision allows the Respondent to determine

the necessity by itself.

136.Referring to jurisprudence set up by the state practice and international

jurisdiction, Article 9(2) of the BIT also should be elaborated as an explicit

self-judging clause which provides the rights for the Respondent to determine the

necessity by itself. The provision of Article 9(2) is identical with Article XIV(1)
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of U.S.-Mozambique BIT (1998), namely "This Treaty shall not preclude a Party

from applying measures that it considers necessary for... the protection of its own

essential security interests", and this article appears to have an explicitly

self-judging character since it gives the right to a state party to take any measures

that "it considers necessary" for the protection of its essential security interests119.

137.In Nicaragua, the ICJ Court first established the jurisprudence in international

jurisdiction, which cited that 'Article XXI GATT stipulates that the Agreement is

not to be construed to prevent any contracting party from taking any action

"which it considers necessary for the protection of its essential security

interests",... .The 1956 Treaty, on the contrary, speaks simply of

"necessary"measures, not of those considered by a party to be such'120. Thus, the

term "it consider necessary" will be sufficient to have self-judging character since

it both speak of "necessary" and "consider".

138.Moreover, OECD follows this jurisprudence in its Codes of Liberalization of

Capital Movements and of Current Invisibles Operations. Article 3 of this code

provides that the provisions 'shall not prevent a Member from taking action

which it considers necessary for the... ii).. Protection of its essential security

interests", and "the code allows each OECD member government to take

measures which " it considers necessary ", which means that this provision is

explicitly self-judging'121.

139.In conclusion, from its ordinary meaning, state practice and international

jurisdiction, Article 9(2) of the BIT provides a self-judging right for the

Respondent to take its measures to protect it essential security interests.

119 Katia, p.94
120 Nicaragua, p.116
121 Katia, p.95
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B.B.B.B. TheTheTheThe RespondentRespondentRespondentRespondent hashashashas actedactedactedacted inininin goodgoodgoodgood faithfaithfaithfaith inininin itsitsitsits determinationdeterminationdeterminationdetermination ofofofof necessitynecessitynecessitynecessity

140.By noting the view of international arbitrations and scholars, the Respondent

acknowledges that it does bear an obligation when taking measures to protect its

essential security.

141.The Government of Sylvania need only pass a review of good faith as the basis of

its self-determination. The Respondent is subject to Article 26 of the VCLT to

carry out its measures in good faith. Recent US approaches also suggest that even

an explicitly self-judging Non-Precluded Measures (NPM) clause is not beyond

the jurisdiction of arbitral tribunal and is still subject to review for the state's

good faith invocation of the clause. Therefore, residual good-faith review is an

approach to balance state freedom of action and investor protection122. Once the

host country ensures that it has passed good-faith review, which is the protection

of investor's rights, the country will have the freedom of action to determine

necessity.

142.Good faith standard could be said to encompass two basic elements: first,

whether the state has engaged in honest and fair dealing, and second, whether

there is a rational basis for the assertion of the NPM provision. With respect to

the first element, "reliance on a self-judging NPM exception would pass the

honesty and fair dealing prong of the good faith test as long as there is no obvious

and deliberate misuse of it123." The second element of a good faith review

involves a determination of whether there was a rational basis for the state's

invocation of the NPM clause. In Fisheries Jurisdiction, the ICJ court granted

that the change of circumstance may give a rise to a ground for invoking the

termination of a treaty124. Thus an environmental concern will be a rational basis

for the state's invocation of the NPM clause, and "the tribunal would have to

conclude that the state had a rational basis for its determination and the

122 Burke-White et al., p.56
123 Ibid
124 Fisheries Jurisdiction, ¶54
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self-judging NPM clause had, in fact been invoked in good faith"125.

143.In this case, firstly, the Respondent passed the honesty and fair dealing prong of

the good faith test since there is no obvious and deliberate misuse of the

self-judging right. The Respondent relied on its domestic law OPA to define the

damage caused by the Claimant and its wholly-owned subsidiary, and the whole

process is lawful. Moreover, there is no evidence given by the Claimant to prove

that the actions conducted by the Respondent turn out to be a pretext for ulterior

economic motive. Thus there was no misuse of the self-judging right.

144.Secondly, the Respondent had a rational basis for its determination. As CSE

amicus brief is the same as in any other amicus brief126, the Respondent

suggested the Tribunal note that it has to constitute self-determination for

necessity since, as CSE Amicus Curiae stated, "Key Sylvanian businesses are

facing a bleak future, and more importantly, the environment of Sylvania had

been degraded and indeed devastated" at that time. Therefore, The Government of

Sylvania should be considered to determine the necessity on a rational basis.

C.C.C.C. TheTheTheThe PrimacyPrimacyPrimacyPrimacy ofofofof TreatyTreatyTreatyTreaty precludesprecludesprecludesprecludes applicationapplicationapplicationapplication ofofofof thethethethe customarycustomarycustomarycustomary internationalinternationalinternationalinternational lawlawlawlaw

ofofofof necessitynecessitynecessitynecessity

145.Most recent ICSID judgments have exhibited a clear trend that there are

significant differences between essential security clauses and Article 25 of the

ILC Draft, which is embodied as a set of requirements of the customary

international law of necessity127.

146.In Sempra (Annulment), the committee stated that "it is necessary first and

125 Burke-White et al, p.57
126 Clarification 90
127 CMS (Annulment) ¶129-132; Continential Casualty, ¶167; Sempra (Annulment),¶176-203
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foremost to apply the provisions of the BIT"128, thus made the primacy of the

treaty. Then the committee made a comparison between the BIT clause and

Article 25, and concluded that "Article 25 does not offer a guide to interpretation

of the terms used in Article XI. The most that can be said is that there are certain

words or expressions which are the same or similar"129. Besides, since the BIT

clause applies to measures which are not compatible with the states international

obligations rather than "wrongful", "Article 25 cannot therefore be assumed to

define necessity and the conditions for its operation for the purpose of

interpreting Article XI"130. Following this reasoning, a conclusion can be made

that the BIT clause and Article 25 of the ILC Draft constitute a

primary-secondary relationship, and the customary standard, as a secondary rule,

can only be applied in a circumstance where there is a breach of a substantive

BIT provision and the BIT exception fails131. In a word, the secondary rule can be

invoked only after a primary rule has failed to remedy132.

147.Applying for the primary-secondary rule to this issue, the Respondent notes that

first and foremost, the BIT has a treaty provision to be the primary applicable rule

and the ground to invoke secondary standard does not exist. Since the

Respondent has demonstrated that it has acted in good faith to invoke the

self-judging right, the need to resort the secondary objective test of necessity

under customary international law never arises.

D.D.D.D. TheTheTheThe requirementsrequirementsrequirementsrequirements forforforfor anananan internationalinternationalinternationalinternational customarycustomarycustomarycustomary lawlawlawlaw ofofofof necessitynecessitynecessitynecessity havehavehavehave beenbeenbeenbeen metmetmetmet

148.Even if the Tribunal were to introduce international customary law to review to

the state of necessity at this issue, the Respondent asserts that it has still fulfilled

all the requirement of customary necessity.

128 Sempra (Annulment),¶189
129 Sempra (Annulment),¶199
130 Sempra (Annulment),¶200
131 See, Singh
132 Continential Casualty, ¶167
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149.The defense of necessity under customary international law is well articulated in

Article 25 of the ILC Draft, which sets up restrictive conditions of necessity by

casting negative language. The act taken is the only way for the Respondent to

safeguard an essential interest against a grave and imminent peril (1111). The act

does not seriously impair an essential interest of the other state or states

concerned, or of the international community as a whole (2222). No international

obligation in question explicitly or implicitly excludes the plea of necessity (3333).

The Respondent has not contributed to the situation of necessity (4444).

1. The act is the only way for the Respondent to safeguard an essential interest

against a grave and imminent peril

150.This requirement further consists of three elements: "essential interest", "grave

and imminent peril" and "the only way". Fortunately, the Respondent has fulfilled

all three elements so as to meet the requirement.

151.The ILC Committee of experts on State Responsibility through its Chairman

Roberti Ago, stated in 1980 that the "essential state interest" would allow the state

to breach its obligation, and the vital interest can be exemplified as "political or

economic survival, the continued functioning of its essential services, the

maintenance of internal peace, the survival of a sector of its population, the

preservation of the environment of its territory or a part thereof"133. And in

Gabcikovo-Nagymaros case, the ICJ acknowledged that the concern expressed by

Hungary for its natural environment in the region affected by the

Gabcikovo-Nagymaros Project related to an "essential interest" of the State134.

152.Therefore, at this issue, the Respondent relates its environmental protection as an

essential interest is reasonable and this is consistent with the opinion of ILC

133 Report of ILC, p.30
134 Gabcikovo-Nagymaros, ¶123
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Committee and the ICJ Court.

153.As for the element of "imminent peril", the ICJ in Gabcikovo-Nagymaros said

that ' that does not exclude...that a "peril" appearing in the long term might be

held to be "imminent" as soon as it is established, at the relevant point in time,

that the realization of the peril, however far off it might be, is not thereby any less

certain and inevitable 135'.

154.In this case, as referring to the statement of amicus curiae CSE, the Respondent

notes that the situation at that time was an extremely grave and imminent peril:

Key businesses in Sylvania were facing a bleak future, and the environment had

been degraded and indeed devastated. To prevent a worse situation, the

Government of Sylvania had to determine a necessity to protect the its essential

interest.

155.With respect to the term "the only way", the Respondent noted that there is no

alternative way could safeguard the interest, even if the alternative is more

difficult or costly. Anticipating that the Claimant may assert to remedy the

environmental damage by itself, the Respondent notes that it has given the

Claimant numerous opportunities to remedy the environmental catastrophe

caused by its erupting oil wells and the Claimant did not live up to its

obligation136. Thus there is no alternative way due to the Claimant's wasting time

and chances.

2. The act does not seriously impair an essential interest of the other state or states

concerned, or of the international community as a whole

156.In Gabcikovo-Nagymaros, the ICJ Court affirmed the need to take into account

135 Gabcikovo-Nagymaros, ¶54
136 CSE Statement, ¶14
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any countervailing essential interest of the Slovak Republic137 since this shows

the principle that the interest relied on must outweigh all other considerations, not

merely from the point of view of the acting State but on a reasonable assessment

of the competing interests138.

157.In this case, since the other Contracting Party, the Freedonian Government,

states that it only acts in a commercial role in the running of Freedonian

Petroleum, its interests will never reach the level of "essential interests".

Therefore, the act taken by the Sylvanian Government does not impair the

essential interests of the other state.

158.With respect to the essential interests of the international community as a whole,

the Respondent asserts that there is no evidence showing its infringement.

3. No international obligation in question explicitly or implicitly excludes the plea of

necessity

159.As stated in ILC commentary, explicitly, certain humanitarian conventions

applicable to armed conflict expressly exclude reliance on military necessity,

while in the case of implicit exclusion of necessity, the non-availability of such a

plea emerges from the object and the purpose of the agreement.139

160.At this issue, however, the necessity concerns the preservation of the environment

in Sylvania, which could not invoke any types of explicit exclusion. Besides, with

respect to the object and the purpose of the BIT, as stated above, the BIT is to

keep a balance between the protection of the investor and the freedom of the host

state to achieve its essential interests, thus no implicit exclusion will be invoked.

137 Gabcikovo-Nagymaros, ¶58
138 ILC Commentary, Art.25(17)
139 ILC Commentary, Art.25(19)
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4. The Respondent has not contributed to the situation of necessity

161.In Gabcikovo-Nagymaros, the ICJ considered that Hungary "had helped, by act or

omission to bring" about the situation of alleged necessity by entering into and

later seeking to abrogate a treaty despite the fact it had full knowledge that the

project would have certain environmental consequence140.

162.In this case, however, the Respondent has imposed the security obligation to the

Claimant by OPA thus it has no omission to the situation of necessity. It is the

Claimant's inaction that led to the oil spill and brought a catastrophic damage to

the environment.

163.Conclusively, the Respondent has passed both the BIT review and customary

international law review so as to be entitled to invoke necessity as a defense.

140 Gabcikovo-Nagymaros, ¶57
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PARTPARTPARTPARTTHREE:THREE:THREE:THREE: COUNTERCLAIMCOUNTERCLAIMCOUNTERCLAIMCOUNTERCLAIM

I.I.I.I. THETHETHETHE CLAIMANTCLAIMANTCLAIMANTCLAIMANT HASHASHASHAS ACTEDACTEDACTEDACTED INCONSISTENTLYINCONSISTENTLYINCONSISTENTLYINCONSISTENTLY WITHWITHWITHWITH ITSITSITSITS

OBLIGATIONOBLIGATIONOBLIGATIONOBLIGATIONTHUSTHUSTHUSTHUS THETHETHETHE RESPONDENTRESPONDENTRESPONDENTRESPONDENTCONTENDCONTENDCONTENDCONTENDSSSSAAAA COUNTERCLAIMCOUNTERCLAIMCOUNTERCLAIMCOUNTERCLAIM

164.The Respondent asserts a counterclaim for declaratory relief. The counterclaim

relates to the subject matter of the main claim (AAAA). Substantive obligations of the

Claimant can be found under both international and domestic law and the contract

(BBBB), and the Claimant has infringed its obligations (CCCC).

A.A.A.A. TTTThehehehe counterclaimcounterclaimcounterclaimcounterclaim relatesrelatesrelatesrelates totototo thethethethe subjectsubjectsubjectsubject mattermattermattermatter ofofofof thethethethe mainmainmainmain claimclaimclaimclaim

165.International arbitration often provides for the right to submit a counterclaim.

Article 5 of the ICC Rules provides a procedural right to the host state, ICSID,

UNCITRAL or other arbitration as well, since it concerns a balance of obligations

between investor and the host state141.

166.In SGS v. Pakistan, the Tribunal put it: “[i]t would be inequitable if, by reason of

the invocation of ICSID jurisdiction, the [foreign investor] could on the one hand

elevate its side of the dispute to international adjudication and, on the other,

preclude the [host State] from pursuing its own claim for damage142”.

167.In fact, Iran-US Claim Tribunal has constituted a jurisprudence that “established

for the purpose of deciding claims of nationals of United States against Iran and

claims of nationals of Iran against the United States, and any counterclaim which

arises out of the same contract, transaction or occurrence that constitutes the

subject matter of that national’s claim143”. This jurisprudence gives that

141 See, Kryvoi, generally
142 SGS v. Pakistan (Procedural Order), ¶302
143 Claims Settlement Declaration, Art II, ¶1
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counterclaims should relate to the subject matter of main claim, and accepted

widely144.

168.In this case, the Claimant has bided for and obtained a non-exclusive oil

exploration and drilling license from Sylvania through the Medanos License

Agreement. The Agreement imposes certain obligations to the Claimant and these

reflect commercial aspect of the Claimant’s investment. Based on the Agreement,

the Respondent asserts that the Claimant did not conform its obligations, thus the

Respondent’s counterclaim is related to commercial aspects of foreign investment.

Thus the Respondent meets with the procedural requirement of invoking

counterclaim.

B.B.B.B. SubstantiveSubstantiveSubstantiveSubstantive obligationsobligationsobligationsobligations ofofofof thethethethe ClaimantClaimantClaimantClaimant cancancancan bebebebe foundfoundfoundfound underunderunderunder bothbothbothboth internationalinternationalinternationalinternational

andandandand domesticdomesticdomesticdomestic lawlawlawlaw andandandand thethethethe contractcontractcontractcontract

169.Under ICC Rules, if the parties fail to agree on the applicable law the tribunal

will apply the law which it determines to be appropriate. The tribunal also shall

take into account the contract provisions and any usage of trade applicable to the

transaction145. Therefore, international and domestic law, and contractual

agreement shall be taken into account at this dispute.

170.In this case, the investor’s obligation can hardly be found in the

Freedonia-Sylvania BIT, thus the investor-state tribunal should apply

international law, including general principle of law and international convention

and the host State law. Moreover, the Tribunal may also look for rights and

obligations of the parties in contract146.

171.Under international convention and general principle of law, the investors are

144 See, Kryvoi, generally
145 ICC Rules, Art. 17.1
146 See, Kryvoi, generally
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already under obligation to abide by domestic laws of the State in which they

operate. This is a consequence not only of domestic law requirements, but also

the international law principle of territorial sovereignty147. In Maffezini, the

Tribunal held that the Argentine investor’s failure to comply with its

environmental regulations constituted a violation of the investor’s obligation148.

With respect to the contract, since ICC arbitration rules provide that contract

provisions should be taken into account when tribunals resolve disputes149, the

Medanos License Agreement should be taken into account as the contract between

the Claimant and the Respondent. Therefore, the Claimant shall comply with its

environmental obligation under the principle of territorial sovereignty, shall not

violate its safety obligation under Sylvanian domestic law, the Oil Pollution Act,

and shall act consistently with the Contract.

C.C.C.C. TheTheTheThe ClaimantClaimantClaimantClaimant hashashashas infringedinfringedinfringedinfringed itsitsitsits obligationsobligationsobligationsobligations

172.As demonstrated above, the Claimant bear the obligations to take all appropriate

measures to prevent discharges of oil on navigable water, and in the event of a

discharge, to ensure an immediate and effective removal of oil and full

compensation to offset the damages resulting from any incident. This emerges as

a result of international and domestic law and the contractual agreement.

173.However, the Claimant has not fulfilled these obligations. On the Contrary, it let

the oil spill and made no compensation to the Respondent. On 9 June 2009, a

large explosion occurred in the oil wells operated by the Claimant and its

subsidiary FPS. But the Claimant did not take effective actions. On 26 February

2010, the Government of Sylvania ordered the Claimant to pay compensation, but

it refused to satisfy the payment. Consequently, as Amicus Curiae CSE stated: the

Claimant’s omission and violation of its obligations has caused that “hundreds of

147 See Brownlie, p.105-107
148Maffezini, generally
149ICC Rules, Art. 17.1
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businesses in Sylvania were adversely affected, Thousands of citizens lost their

jobs and the environment has been degraded and indeed devastated150”. These

show that the Claimant has unjustified with its obligations and conducts a

catastrophic consequence.

150CSE Statement, ¶12
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CONCLUSIONCONCLUSIONCONCLUSIONCONCLUSION

174.This Tribunal should find that it has no jurisdiction over this dispute. However, if

it should exercise jurisdiction, the Respondent respectfully request the Tribunal

find it has not violated confidentiality obligations and breached none of its treaty

obligation under the BIT.

RESPECTFULLY SUBMITTED ON SEPTEMBER 30, 2011 BY

-----/s/--------

Team Bengzon

On behalf of the Respondent,

GOVERNMENT OF THE REPUBLIC OF SYLVANIA
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