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STATEMENT OF FACTS 

 

1. On 1 February 2007, Freedonia Petroleum LLC ("Claimant"), an international energy 

company with 60% of its shares owned by the Republic of Freedonia was the sole bidder for 

a deep-sea oil exploration block in the Medanos Field of the Libertad Gulf.
1
   

2. On 24 March 2007, the Sylvanian Congress authorized the Government of Sylvania 

("Respondent"), to sign the Medanos License Agreement ("Agreement").
2
  The Agreement 

awarded a five year, non-exclusive license to Freedonia Petroleum S.A., ("FPS") Claimant's 

wholly-owned subsidiary incorporated in Sylvania.
3
 The agreement ensured that 

modifications were mutually agreed and are governed by Sylvanian law.
4
  The agreement 

contained no confidentiality obligations.
5
 In addition to obligations of the Agreement, 

Respondent's international obligations include the WTO, ETC, and Convention on Biological 

Diversity, and the Vienna Convention.
6
 

3. Under the terms of the Agreement, FPS was required to observe specific safety conditions, 

including all appropriate measures to prevent oil discharges into navigable waters.
7
  It was 

further obligated to ensure effective and immediate removal of any discharged oil.
8
   

4. On 9 June 2009, a large explosion of unknown origin caused 35–60,000 gallon of oil to pour 

from Claimant's wells into the Gulf of Libertad.
9
  A week later, Scientific advisors warned 

                                                           
1
 Uncontested Facts, at ¶ 1–3. 

 
2
 Uncontested Facts, at ¶ 4. 

 
3
 Uncontested Facts, at ¶ 4.  

 
4
 Uncontested Facts, at ¶ 6; Request for Clarification 48. 

 
5
 Request for Clarification 43.  

 
6
 Request for Clarification 70. 

 
7
 Uncontested Facts, at ¶ 5. 

 
8
 Uncontested Facts, at ¶ 5. 

 
9
 Uncontested Facts, at ¶ 7.  
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that the oil could reach the Sylvanian coast and the protected, biodiverse Keys.
10

  A leaked 

confidential report created by the government using FPS testimony warned that five new 

release point could have been avoided by adequate FPS action.
11

  It cautioned that cleanup 

would be impossible when the oil reached Sylvanian shores.
12

  

5.  On 21 November 2009 Sylvania amended its freedom of information law ("FoI") to require 

court release for information regarding international tribunals.
13

  On 10 December 2009, the 

government also amended its Oil Pollution Act ("OPA") to specify compensable damages, 

adjust liability caps, and require safety precautions effective 1 June 2009 with a 60 day 

compliance period.
14

 On 12 February 2010, Claimant requested a declaration, which is still 

pending, that the amendments are not applicable to it.
15

  

6. On 26 February 2010, after a month of negotiations, the government required FPS to pay SD 

150 million in liquidated damages.
16

 On 10 June 2010, the Ministry of Energy declined FPS 

administrative filing to resist the payment and provided 15 days to make the payment.
17

  

7. On 10 August 2010, the Sylvanian government passed the Hydrocarbon Law which created 

NPCS, its wholly owned petroleum company incorporated 30 August 2010.
18

   

8. On 22 November 2010, Clean Sylvanian Environment ("CSE") demanded that the 

government take action to remedy the catastrophic damage done by FPS's wells.
19

  By this 

                                                           
10

 Uncontested Facts, at ¶ 8. 

 
11

 Uncontested Facts, at ¶ 9. 

 
12

 Uncontested Facts, at ¶ 9. 

 
13

 Uncontested Facts, at ¶ 10. 

 
14

 Uncontested Facts, at ¶ 11-14. 

 
15

 Uncontested Facts, at ¶ 16. 

  
16

 Uncontested Facts, at ¶ 16–17. 

 
17

 Uncontested Facts, at ¶ 17–19. 

 
18

 Uncontested Facts, at ¶ 19.  

 
19

 Uncontested Facts, at ¶ 22.  
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time, The political and social climate had become fraught.
20

  Hundreds of business—

including, among others, agriculture, seafood and tourism business—were damaged by the 

spill.
21

  Thousands of jobs were destroyed.
22

  

9. On 29 November 2010, the president of Sylvania issued an executive order enforcing the 

OPA and Hydrocarbon Laws,
23

 resulting in the suspension of the license granted in the 

Agreement and NPCS's securing of only the damaged wells.
24

 On 10 December 2010, the 

Presidents of Sylvania and Freedonia initiated negotiations that ultimately foundered on 17 

December 2010.
25

  

10. On 23 December 2010, Freedonia Petroleum and FPS threatened arbitration if no amicable 

settlement were achieved.
26

 The Sylvanian government requested use of the State-to-State 

mechanism.
27

   

11. On 23 March 2010, Claimant filed its request with the International Chamber of Commerce 

("ICC").
28

  On 29 April 2011, the Government of Sylvania objected to ICC jurisdiction and 

served notice of its counterclaim against the Claimant for abuse of process by Claimant as a 

state owned claimant. 
29

On 30 May 2011, the Claimant answered the objections to 

                                                           
20

 Uncontested Facts, at ¶ 21. 

 
21

 Uncontested Facts, at ¶ 21. 

 
22

 Uncontested Facts, at ¶ 21. 

 
23

 Executive Declaration.  

 
24

 Uncontested Facts, at ¶ 29; Executive Declaration.  

 
25

 Uncontested Facts, at ¶ 24.  

 
26

 Uncontested Facts, at ¶ 25.  

 
27

 Uncontested Facts, at ¶ 25.  

 
28

 Uncontested Facts, at ¶ 26.  

 
29

 Uncontested Facts, at ¶ 27.  
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jurisdiction and the tribunal was constituted.
30

  On 28 July 2011 the Parties and the Tribunal 

signed the Terms of Reference.
31

 

12. On 26 August 2011, CSE NGO requested release of the arbitral pleadings from Sylvanian 

Court of Administrative Matters.
32

 . On 31 August 2011, the court requested the parties‘ 

comments on the release.
33

 The Sylvanian Court ordered the release of the written pleadings 

on September 30 given the extraordinary impact of the proceedings on the citizens of 

Sylvania.
34

  

13.  On 10 September 2011, CSE requested permission from the Tribunal to attend the hearings, 

make submissions, and to be heard as a non-disputing party.
35

On 11 September 2011,the 

Tribunal invited the parties to submit their comments to CSE‘s request in their memorials. 

  

 

 

  

                                                           
30

 Uncontested Facts, at ¶ 29–30.  

 
31

 Uncontested Facts, at ¶ 30.  

 
32

 Uncontested Facts, at ¶ 31.  

 
33

 Uncontested Facts, at ¶ 32.  

 
34

 Uncontested Facts, at ¶ 33.  

 
35

 Uncontested Facts, at ¶ 34. 
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SUMMARY OF THE ARGUMENTS 

 

Jurisdictional Arguments 

1. This Tribunal has no jurisdiction over Claimant or its claims.  By virtue of Freedonia‘s 60% 

ownership interest in Claimant, Claimant does not qualify as an investor under the BIT.  

Claimant is nothing more than a corporation of convenience of its home State, Freedonia, and 

therefore, the Tribunal should refuse to allow it to undermine the judgment of Respondent‘s 

domestic tribunals by re-adjudicating its claims in this Tribunal.  Further, Claimant‘s true 

claims are those arising from its abject failure to comply with safety obligations in the 

Investment Agreement.  This Tribunal has no jurisdiction to hear these claims because 

Claimant previously chose to contest these claims in Respondent‘s domestic tribunals, 

triggering Article 11(3) of the BIT—the fork in the road provision.  Further, in light of 

Claimant‘s prior disregard for provisions in the Investment Agreement, if the Tribunal does 

grant jurisdiction over the Claimant and this dispute, than it also must enable Respondent to 

use proper tools of global enforcement, and it should permit Respondent to assert a 

counterclaim against Claimant. 

 

Arguments on the Merits 

1. Respondent is not responsible for the actions of NPCS because it is not a state organ, nor was 

its specific conduct attributable to Respondent.  Respondent's measures were not precluded 

under the BIT due to the catastrophic damage and resultant political unrest that the oil from 

Claimant's wells caused.  Additionally, Respondent's measures are permissible under the 

international customary law defense of necessity.  The BIT also does not preclude 

Respondent's measures because they were required by its international law obligations.  

2. Respondent's measures were in keeping with all of its international legal obligations.  

Claimant was treated in accordance the fair and equitable treatment standard, especially with 

regard to its legitimate expectations and the non-arbitrary, objective reason underlying 

Respondent's measures.   Respondent also provided full protection and security to Claimant's 

investment.   Claimant cannot establish that Respondent engaged in discriminatory or 

unjustified actions.  Nor were Respondent's measures in violation of the umbrella clause of 

the BIT.  
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3. The measures taken by Respondent were regulatory in nature, rather than expropriatory, as 

indicated by their proportionality to the catastrophic damage cause by Claimant's wells, the 

limited economic impact on Claimant's investment, and Respondent's respect for its 

legitimate investment-backed expectations.   

4. Finally, CSE should be permitted to join the proceedings as amicus curiae given the 

extraordinary impact of the proceedings on Sylvanian citizens. Claimant cannot establish a 

confidentiality obligation under the arbitral rules, local law, or international law that would 

make Respondent liable for publicized information regarding the arbitration.   
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ARGUMENTS 

 

JURISDICTION 

1. This Tribunal does not have jurisdiction ratione persona by virtue of Freedonia‘s 60% 

ownership interest in Claimant (I).  Further, this Tribunal does not have jurisdiction because 

Claimant‘s subsidiary triggered the fork in the road provision (II).  Should the Tribunal find 

jurisdiction over the Claimant‘s claims, the Tribunal has jurisdiction to adjudicate 

Respondent‘s counterclaim for declaratory relief by virtue of its close relation to the 

substance of Claimant‘s claims and policy considerations of fairness and efficiency (III). 

 

I.  The Tribunal Does Not Have Jurisdiction Ratione Persona by Virtue of Freedonia’s 

60% Ownership Interest in Claimant 

2. As Claimant does not qualify as an Investor under the BIT, this Tribunal has no jurisdiction 

to hear disputes between Freedonia and Sylvania (A).  Alternatively, if the Tribunal finds that 

Claimant is an Investor, the equitable doctrine of piercing the corporate veil should be 

invoked to deny jurisdiction (B).   

 

A. As Claimant does not qualify as an Investor under the BIT, this Tribunal has no 

jurisdiction to hear disputes between Freedonia and Sylvania 

3. Under Article 11 of the BIT, this Tribunal only has jurisdiction ratione persona to hear a 

dispute between a Contracting Party and an Investor of the other Contracting Party.  This 

Tribunal has no jurisdiction to hear disputes between the Contracting Parties, which is the 

true nature of this dispute, regardless of Claimant‘s artful attempts to characterize itself as an 

Investor under the BIT.  Disputes between the Contracting Parties must be settled in 

accordance with Article 12 of the BIT.   

4. Article 1 of the BIT defines the term Investor as any legal person either constituted under the 

law of the Contracting Party; or a legal person not constituted under the law of that 

Contracting Party, but controlled, directly or indirectly by such a legal person.  Notably, 

Article 1 qualifies this definition, and states that:  

provided in all cases that the above defined natural and legal persons do not 

pursue sovereign activities and are not funded by the other Contracting Party. 
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5. FPS, a wholly-owned subsidiary incorporated in Sylvania, is directly controlled by 

Claimant.36  Thus, under Article 1, Claimant is seeking protection under the BIT as an 

―Investor‖ because they are constituted under the laws of Freedonia and directly control FPS 

within Sylvania.  However, Freedonia owns a 60% interest in Claimant37, which renders 

Claimant a state-owned entity.  Because Claimant is funded by Freedonia and pursues 

sovereign activities, it does not qualify as an Investor under the BIT.         

 

1. The ordinary meaning, object, and purpose of the BIT indicates that Freedonia’s 

 majority ownership of Claimant precludes this Tribunal’s jurisdiction 

6. Respondent and Freedonia are both parties to the Vienna Convention on the Law of Treaties 

(―Vienna Convention‖).38  Article 31 of the Vienna Convention requires a treaty to be 

interpreted in good faith in accordance with the ordinary meaning given to the terms of the 

treaty in their context and in light of their purpose.39  When considering the text, object, and 

purpose of the BIT, this Tribunal should conclude that it does not have jurisdiction given 

Freedonia‘s majority ownership by Claimant. 

7. The text of Article 1 of the BIT clearly indicates that a state-owned entity does not qualify as 

an Investor when it is funded by a Contracting Party and pursues sovereign activities.  An 

ordinary meaning of the word ―funded‖ encompasses financing.40  Equity financing, or the 

issuance of corporate stock, is a fundamental way for a corporation to fund its operations.  

Thus, as Freedonia is a 60% shareholder, Freedonia funds the Claimant.  With respect to 

whether Claimant ―pursue[s] sovereign activities,‖ Claimant will argue that because they are 

in the oil industry, they are engaged in commercial activity.  However, it is very common for 

state-owned entities to be prevalent in the energy industry, including oil production.41  Thus, 

                                                           
36

 Uncontested Facts, at ¶ 3. 

 
37

 Uncontested Facts, at ¶ 1. 

 
38

 Request for Clarification 9. 

 
39

 Vienna Convention art. 31. 

 
40

 BLACK‘S, at 697. 

 
41

 OECD Guidelines, at 9.   
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as Claimant is engaged in the production and exploration of crude oil, it is engaged to a 

certain extent in sovereign activities.  Also, during the on-going dispute between Respondent 

and Claimant regarding the breach of the Agreement, Respondent negotiated with both 

Claimant and Freedonian officials in an attempt to seek settlement.42  These settlement 

negotiations indicate that Claimant was engaged in governmental activities in Sylvania, as 

Freedonia was engaged in the exact same activity of negotiating with Respondent. 

8. Further, the object and purpose of the BIT is to encourage investment in both States, while 

providing for two distinct mechanisms to settle disputes.  The BIT clearly distinguishes 

disputes between an Investor and a Contracting Party, which may be resolved pursuant to the 

dispute settlement mechanism available in Article 11, and disputes between Contracting 

Parties, which must be settled according to Article 12.  Thus, it is clear that a State or a state-

owned entity cannot exploit the BIT‘s Article 11 dispute settlement mechanism.   

 

2. States are often held accountable for actions of state-owned entities and States should not 

be permitted to exploit an investor-State dispute resolution mechanism of a BIT 

9. The Articles on Responsibility of States for Internationally Wrongful Acts (―ILC Articles‖) 

are widely accepted as the authoritative source of international law on state responsibility.43  

The ILC Articles indicate that a State is responsible for the acts of a state-owned entity when 

the entity is an organ of the state44, empowered to ―exercise elements of governmental 

authority‖45, or when it is ―acting on the instructions of, or under the direction or control of‖ 

the State.46 

10. In Maffezini, the tribunal looked to all three elements of attribution under the ILC Articles, 

and employed both ―structural‖ and ―functional‖ tests to determine whether SODIGA, a 

                                                                                                                                                                                    

 
42

 Uncontested Facts, at ¶ 24. 

 
43

 Feit, at 145–46. 

 
44

 ILC Articles on State Responsibility art. 4. 

 
45

 ILC Articles on State Responsibility art. 5. 

 
46

 ILC Articles on State Responsibility art. 8. 
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state-owned corporation, was a ―State entity‖ for jurisdictional purposes.47  Under the 

―structural‖ test, the tribunal noted that the fact that SODIGA was a private corporation 

under Spanish law did not preclude it from being a state organ.48  Further, under the 

―functional‖ test, the tribunal assessed the control and functions of SODIGA and 

characterized the state-owned entity‘s actions as either commercial in nature or governmental 

in nature.49  The tribunal held that SODIGA‘s actions were mixed under the functional test 

and that its acts that were governmental in nature could be attributed to Spain.50    

11. Here, under the ―structural‖ analysis, Claimant‘s characterization as an international energy 

corporation under the laws of Freedonia does not prevent it from being seen as an organ of 

the state.  Under the ―functional‖ test, Claimant‘s actions in Sylvania are similarly mixed as 

both governmental and commercial in nature, given its involvement in oil production.  In 

assessing the control of Claimant, Freedonia, as majority shareholder, pursues its interests in 

FP in the same manner as any other majority shareholder.51  Majority shareholders such as 

Freedonia have the ability to block major changes in a company and thus have great 

influence on strategic objectives and policies of the company.  According to the drafters of 

the Washington Convention, such an interest could be considered a ―controlling interest.‖52  

Accordingly, Freedonia‘s status as majority shareholder gives it the ability to exercise control 

over the Claimant. 

12. Respondent and Freedonia have both ratified the 1965 Washington Convention and remain 

members of ICSID.53  Commentators interpreting ICSID agree that a state-owned corporation 

may destroy an ICSID tribunal‘s jurisdiction when it is  

                                                           
47

 Maffezini, at ¶ 50. 

 
48

 See Maffezini, at ¶ 24. 

 
49

 See Maffezini, at ¶ 52. 

 
50

 See Maffezini, at ¶ 83. 

 
51

 Request for Clarification 34. 

 
52

 Vacuum Salt, at ¶ 43.   

 
53

 Request for Clarification 40.   
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acting as an agent for the government or is discharging an essentially 

governmental function.54 

 

13. Applying the framework to this case, Claimant is engaged in governmental functions, as 

evidenced by its negotiating with Respondent in December 2010 for a settlement of its 

breach of the Agreement and its involvement in the oil industry where state-owned actors are 

common.  As a result, this Tribunal should find that the Claimant cannot be defined as an 

Investor under Article 1, and thus cannot bring these claims before this Tribunal.  Even if this 

Tribunal finds that Claimant is an Investor under the BIT, the Tribunal should adopt the 

equitable doctrine of piercing the corporate veil, and prevent Freedonia from exploiting this 

investor-State dispute forum for its State-to-State disputes.   

 

B.  Alternatively, if the Tribunal finds that Claimant qualifies as an Investor, the equitable 

doctrine of piercing the corporate veil should be invoked to deny jurisdiction 

14. The connection between Freedonia and Claimant, as evidenced by Freedonia‘s majority 

ownership, is so close that they should be considered a single entity for purposes of 

jurisdiction.  Allowing Freedonia to bring claims before this Tribunal would permit 

Freedonia to exploit the investor-State dispute mechanism in Article 11 and to avoid its legal 

obligations under the BIT.  To avoid such an unjust result, the Tribunal should pierce the 

corporate veil of FP and deny jurisdiction.   

15. The equitable doctrine of piercing the corporate veil is well-recognized in international law.55  

Primarily, the doctrine is used to determine whether a claimant‘s ownership structure affects 

a tribunal‘s jurisdiction.56  The general rule is that tribunals will pierce the corporate veil and 

go up the chain of ownership until they find an entity that has standing under the relevant 

treaty.
 57  However, tribunals will also climb the chain of ownership in other contexts, such as 

in Saluka Investments and SOABI.   

                                                           
54

 Amerasinghe, at 243.   

 
55

 DUGAN, at 309.  

   
56

 DUGAN, at 319. 

 
57

 DUGAN, at 319. 
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16. The tribunal in Saluka Investments found that piercing the corporate veil could be a proper 

remedy when there is clear language in the Treaty indicating the intent of the parties.58  Here, 

Article 1 clearly states that a protected investor under the treaty cannot be funded by a 

Contracting Party and cannot engage in sovereign activities.  Thus, it is evident that the 

parties did not want a state-owned entity, such as Claimant, to avail itself of the dispute 

resolution mechanism in Article 11.   Accordingly, under the test applied by the Saluka 

tribunal, piercing the corporate veil would be an appropriate remedy that is aligned with the 

intent of the parties.   

17. Further, the tribunal in SOABI pierced the corporate veil until it found the party with 

effective control, meaning the entity ―controlling the controlling juridical person itself.‖59  

SOABI was a Senegalese company, wholly-owned and controlled by a Panamanian 

company.  This Panamanian company in turn was controlled by a Belgian national.  When a 

dispute arose between SOABI and Senegal, the Panamanian company sought to bring their 

claim before ICSID.  However, Panama was not an ICSID Contracting State.  The tribunal 

held that the Belgian national‘s indirect control was sufficient to find jurisdiction.   

18. Here, the Tribunal should similarly pierce the corporate veil to find that the entity controlling 

Claimant is Freedonia.  Control is traditionally understood and associated with 

shareholding.60  FPS, the investor in Sylvania, is a wholly-owned subsidiary of the Claimant, 

and is thus controlled by the Claimant.  In turn, the Claimant is 60% owned by Freedonia.  

Thus, under the SOABI standard, Freedonia is the entity ―controlling the controlling juridical 

person itself.‖   

19. Claimant may argue that tribunals tend to use the doctrine of piercing the corporate veil to 

expand jurisdiction, not to restrict it.  However, the instant case presents different policy 

considerations, which weigh in favor of using the doctrine to deny jurisdiction.  These policy 

considerations arose in Barcelona Traction, where the ICJ indicated that piercing the 

                                                           
58

 Saluka, at ¶ 229. 

 
59

See SOABI; see also Lamm, at 466. 

 
60

 Amerasinghe, at 264.   
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corporate veil is an appropriate remedy in exceptional circumstances.61  Specifically, the 

remedy is available when it is necessary ―to prevent the evasion of legal requirements or of 

obligations.‖62      

20. In this case, allowing Freedonia to bring its claims before this Tribunal would permit 

Freedonia to evade its legal obligations under the BIT.  Under Article 12 of the BIT, 

Freedonia is legally obligated to observe the requirements of the State-to-State dispute 

resolution mechanism.  Freedonia engaged in settlement negotiations in December 2010 to 

resolve the dispute, but now incredulously claims that it is not a party to the dispute.  

Permitting Freedonia to bring its claims before this Tribunal allows Freedonia to evade its 

legal obligations to resolve this dispute in accordance with Article 12 and exploits the 

investor-State mechanism of the BIT.   To avoid such an unjust result, this Tribunal should 

pierce the corporate veil of Claimant and deny jurisdiction.     

 

II. This Tribunal Does Not Have Jurisdiction Because Claimant’s Subsidiary Triggered 

the Fork in the Road Provision 

21. Claimant failed to comply with the safety obligations set forth in the Investor Agreement 

with Respondent and caused devastating economic, social, and environmental harm to 

Respondent.  As a result of Claimant‘s failure to abide by the terms set forth in the Investor 

Agreement, Respondent took measures necessary and appropriate to protect its sovereignty. 

22. Claimant‘s subsidiary sought recourse in Respondent‘s domestic and administrative tribunals 

concerning these issues.  In doing so, it invoked Article 11(3) of the BIT and triggered the 

fork in the road clause, preventing it from submitting the present dispute before this Tribunal.   

23. Claimant submitted an ―Investment Dispute‖ to Respondent‘s administrative tribunals within 

the plain meaning of Article 11(1) (A).  It now seeks to re-adjudicate essentially the same 

claims arising from its breach of the Investment Agreement before this Tribunal (B).  

Claimant relinquished its right to present these claims because the exclusive jurisdiction 

clause in the Investment Agreement governs claims arising from the Agreement (C).  

Claimant made its choice as to which forum to present its claims, and that choice is final.  

                                                           
61

 Barcelona Traction, at ¶ 58. 

 
62

 Barcelona Traction, at ¶ 56. 

 



14 
 

Therefore, this Tribunal should decline to exercise jurisdiction over its claims and defer to 

Claimant‘s choice of forum. 

 

A. The plain language of the BIT indicates Claimant submitted an “Investment Dispute” 

that bars this Tribunal’s jurisdiction 

24. Article 11(1) of the BIT defines ―Investment Dispute‖ as:  

the interpretation or application of an Investment agreement between a 

Contracting Party and an Investor of the other Contracting party . . . (c) an alleged 

breach of any right conferred or created by this Agreement with respect to an 

Investor or an Investment of an Investor of a Contracting party. 

25. Article 11(3) of the BIT permits Claimant to submit an Investment Dispute to arbitration, 

provided that: 

the [Claimant] has not brought the dispute before the courts having jurisdiction 

within the territory of the Contracting Party that is a party to the dispute.   

 

26. Claimant and Respondent are both parties to the Vienna Convention.  Article 31 of the 

Vienna Convention requires a treaty to be interpreted in good faith in accordance with the 

ordinary meaning of the treaty‘s terms and in light of its object and purpose.  When 

considering the text, object, and purpose of Article 11, this Tribunal should conclude that it 

does not have jurisdiction over Claimant‘s claims. 

27. Claimant‘s subsidiary ―brought [a] dispute‖ before Respondent‘s administrative courts—―the 

courts having jurisdiction within the territory of the Contracting Party that is party to the 

dispute.‖  This dispute related to ―the interpretation and application of an Investment 

agreement between [Respondent] and [Claimant].‖  Claimant had the choice to submit this 

dispute before this Tribunal, but instead chose to contest Respondent‘s ―interpretation and 

application‖ of the Investment Agreement before Respondent‘s domestic tribunal. 

28. The ―fork in the road‖ provision provides that an investor bring its claim in the host State‘s 

domestic tribunals or international arbitration and that, once brought, the forum is final.63   

                                                           
63

 See Schreuer, at 240. 

 



15 
 

29. Here, based on the plain language and ordinary meaning of the BIT‘s terms, Claimant 

brought its dispute—based on its failure to comply with the Investment Agreement—to 

Respondent‘s domestic tribunals.   

30. This Tribunal lacks jurisdiction over Claimant‘s claims against Respondent because Article 

11 of the BIT gives the Claimant the option of submitting claims either to the Respondent‘s 

domestic tribunals or to international arbitration, but not to both.  Even assuming, arguendo, 

that Claimant‘s claims amount to treaty violations, the fork in the road clause bars Claimant 

from submitting these claims to this Tribunal. 

31. In accordance with the BIT and the purpose and intent of the Parties, Claimant should now 

be precluded from side-stepping the terms of the treaty and asserting claims arising from its 

breach of the Investment Agreement before this Tribunal. 

 

B.  The essential basis of Claimant’s allegations arise from the Investment Agreement 

32. Vivendi emphasized the independent existence of the contract and treaty claims:  

[W]hether there has been a breach of the BIT and whether there has been a breach 

of contract are different questions.  Each of these claims will be determined by 

reference to its own proper or applicable law—in the case of the BIT, by 

international law; in the case of the [Investment Agreement], by the proper law of 

the contract . . . .64   

 

33. This test asks whether the gist of the claim is based on the Investment Agreement or the BIT, 

and which will result in proceeding to either the domestic or international tribunals 

accordingly. 

34. Here, Claimant‘s claims before both Respondent‘s domestic tribunals and this Tribunal have 

the same fundamental aim: to avoid responsibility for its violations under the Investment 

Agreement.  Claimant‘s claims before this Tribunal follow from acts or omissions of the 

Investment Agreement.  The necessary and sovereign action taken by Respondent to take 

over Claimant‘s oil wells arose solely as a result of Claimant‘s failure to abide by the 

Investment Agreement‘s safety obligations.  Claimant should not be allowed to craft the 

same claim differently in parallel proceedings to undermine a judgment it pursued in 

                                                           
64

 Vivendi II, at ¶ 96.  
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Respondent‘s tribunals.  As Vivendi indicates, its claims should be settled by the ―proper law 

of the contract‖—Respondent‘s tribunals. 

35. It would be unreasonable and against the wording and spirit of Article 11 to allow Claimant 

to submit some claims to Respondent‘s domestic tribunals and some to this Tribunal.  As 

stated in Toto v. Lebanon:  

[t]he fork-in-the-road principle, i.e., ‗electa una via, non datur recursus ad 

alteram,‘ belongs to the essence of the treaty.65 

 

 

C.  Claimant relinquished its right to invoke this Tribunal’s jurisdiction in regards to 

disputes arising from the Investment Agreement 

36. It is well-established that where the essential basis of a claim brought before an international 

tribunal is a breach of contract, the tribunal will give effect to any exclusive jurisdiction 

clause in the contract.66  Here, this principle is further grounded by the fact that the 

Investment Agreement was signed after the formation of the BIT.  Therefore, being lex 

posteriori, its exclusive jurisdiction clause should prevail. 

37. In any event, this principle is clearly expressed in the framework of the BIT itself.  In Article 

11 it states that an investor may submit a claim to an international tribunal if 

the Investment Dispute has not, for any reason, been submitted for resolution in 

accordance with any applicable dispute settlement procedures previously agreed 

to by the parties to the dispute. 

 

38. Here, Claimant submitted an Investment Dispute—as defined by Article 11(1)—according to 

the exclusive jurisdiction clause in the Investment Agreement.  The BIT reinforces the 

contractual autonomy of Claimant and Respondent to enter into an Investment Agreement 

with an enforceable exclusive jurisdiction clause. 

39. Moreover, as decided in SGS v. Philippines,67 even if this Tribunal did decide it has 

jurisdiction to hear Claimant‘s contractual claims against Respondent, it should decline to 

exercise this jurisdiction in light of the controlling exclusive jurisdiction clause. 

                                                           
65

 Toto v. Lebanon, at ¶ 207.  
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 SGS v. Pakistan, at ¶ 146.  
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III. The Tribunal Has Jurisdiction to Adjudicate Respondent’s Counterclaim for 

Declaratory Relief by Virtue of its Close Relation to the Substance of Claimant’s 

Claims and Policy Considerations of Fairness and Efficiency 

40. This Tribunal should adopt the liberal approach to counterclaims stated in the Revised 

UNCITRAL Arbitration Rules because policy considerations weigh in favor of allowing 

Respondent to seek declaratory relief before this Tribunal (A).  Additionally, the Claimant 

consented to such counterclaims when bringing this proceeding and Respondent‘s 

counterclaim relates to the substance of Claimant‘s claims (B).  Even if the Tribunal should 

choose to adopt an antiquated view that the counterclaim must ―arise out of the same claim,‖ 

Respondent‘s counterclaim meets this stringent standard (C).   

 

A. This Tribunal should adopt the liberal approach to counterclaims stated in the Revised 

UNCITRAL Arbitration Rules because policy considerations weigh in favor of allowing 

Respondent to seek declaratory relief before this Tribunal 

41. It is well-established that States may assert counterclaims against investors under BITs, as 

evidenced by the fact that such a right exists in all major arbitration rules, including the 

UNCITRAL Arbitration Rules, International Chamber of Commerce Rules, and ICSID.68  As 

the parties here did not agree to a particular set of arbitration rules, the Tribunal may conduct 

the arbitration in the manner it deems appropriate.69   

42. Article 21.3 of the Revised UNCITRAL Arbitration Rules states:  

In its Statement of defence, or at a later stage in the arbitral proceedings if the 

arbitral tribunal decides that delay was justified under the circumstances, the 

respondent may make a counterclaim or rely on a claim for the purpose of a set-

off provided that the arbitral tribunal has jurisdiction over it.70 

 

43. Thus, this liberal rule allows counterclaims to be admissible so long as the arbitral tribunal 

decides that it has jurisdiction over the counterclaim.  This standard differs drastically from 

                                                           
68

 Kryvoi, at 5.   

 
69

 UNCITRAL Model Law art 19. 

 
70

 UNCITRAL Revised Rules art. 21.3. 
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the old version of the UNCITRAL rules, which permitted jurisdiction over counterclaims 

―arising out of the same contract.‖71  Such a narrow requirement proved to have a chilling 

effect on State‘s counterclaims in investor-State arbitration, and made counterclaims a rare 

occurrence in UNCITRAL investor-State arbitrations.72  It is inferable from the change in the 

UNCITRAL Rules that the international community favors permitting States to bring 

relevant counterclaims before arbitral tribunals in the investor-State dispute context.   

44. A number of policy considerations weigh in favor of permitting Respondent‘s counterclaim 

for declaratory relief.  Primarily, permitting a State to bring a counterclaim promotes fairness 

and equality in the investor-State arbitration context.73  BITs are inherently asymmetrical and 

place the treaty obligations unilaterally upon the State while providing the Investor with 

numerous rights.  This system creates situations where it can be very difficult for the State to 

bring valid claims against an investor, and more importantly, to enforce them.74  For 

example, if Respondent is limited to only seeking recourse against Claimant within 

Sylvania‘s domestic court system, Respondent may have difficulty enforcing the decision 

against an international corporation that can easily hide its assets in another State.  By 

bringing this claim before this Tribunal, any award against Claimant can be enforced under 

the 1958 Convention on Recognition and Enforcement of Foreign Arbitral Awards.  A 

second major policy consideration is that permitting counterclaims increases the efficiency of 

dispute resolution.  It is undoubtedly less time-consuming and costly to resolve all the 

disputes under one international arbitration setting.  Further, allowing such counterclaims 

may persuade States to not contest jurisdiction before future arbitration panels.75     

 

B.  The Claimant consented to such counterclaims when bringing this proceeding and 

Respondent’s counterclaim relates to the substance of Claimant’s claims 

                                                           
71

 UNCITRAL Rules art. 19. 
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45. Tribunals are often concerned with whether the Investor has consented to the possibility of a 

counterclaim when initiating the arbitration.76  When Claimant initiated this proceeding 

pursuant to Article 11 of the BIT, it consented to the provisions of Article 11 of the BIT.  

Article 11 includes an express provision that excludes a counterclaim indicating ―that the 

Investor has received or will receive . . . indemnification.‖  Logically, this provision indicates 

that the arbitration pursuant to Article 11 envisions the availability of counterclaims for a 

State, so long as it is not related to indemnification.  Therefore, the Claimant consented to 

counterclaims, except those relating to indemnification, when it initiated this proceeding.   

46. As a general matter, tribunals have subject matter jurisdiction over counterclaims that relate 

to the substance of the dispute brought forth by the Claimant.77  Here, Respondent‘s 

counterclaim directly relates to the substance of Claimant‘s claims.  Respondent‘s 

counterclaim is based on Claimant‘s breach of its obligations under the Agreement, which 

caused devastating harm to Respondent with regards to the oil spill.  Claimant initiated a 

dispute emanating from the same oil spill, asserting that Respondent violated its rights under 

the BIT.  As the facts underlying both claims all stem from the same oil spill and are 

completely intertwined in the same event, Respondent‘s counterclaim relates directly to 

Claimant‘s claims.   

47. Even if this Tribunal finds that Respondent‘s counterclaim is based solely on contractual 

claims surrounding the Agreement, the Tribunal still has jurisdiction because the presence of 

the Article 10 ―umbrella clause‖ in the BIT elevates Claimant‘s breach of the Agreement to 

the level of a treaty breach.  Many scholars maintain a view adopted in a number of tribunals 

that the effect of an umbrella clause is to internationalize investment contracts, and permits 

either the Investor or State to bring claims for breach of contract before an international 

arbitration tribunal.78  Indeed, there is evidence to suggest that this was the original meaning 

attached to umbrella clauses when they were first inserted into BITs.79  Further, if Claimant 

                                                           
76

 See Kryvoi, at 8.   

 
77

 See Kryvoi, at 4-5. 

 
78

 BLACKABY, at 508.   

 
79

 Wong, at 146. 

 



20 
 

did not want its investment to fall within the scope of Article 10, it could have added 

language in the Agreement excluding its contract from the umbrella clause.80  There are no 

facts that indicate that Claimant inserted such language.        

 

C.  Even if the Tribunal should choose to adopt an antiquated view that the counterclaims 

must “arise out of the same claim,” Respondent’s counterclaim meets this stringent 

standard 

48. Saluka is the leading case in establishing the framework for a narrow jurisdictional analysis 

on counterclaims.81  In Saluka, the primary complaint brought by the Investor, Saluka, was 

that the Czech Republic breached the Netherlands-Czech Republic BIT by depriving them of 

fair and equitable treatment.  As a counterclaim, the Czech Republic alleged that the majority 

shareholder and other related companies of Saluka had breached their original agreement 

with the Czech Republic.82   

49. The tribunal took three steps to determine whether it had jurisdiction over the counterclaim.  

First, it inquired whether it had jurisdiction for the counterclaim under the BIT.83  The 

tribunal looked to the BIT and found that its broad definition of ―investment disputes‖ 

encompassed the State‘s counterclaim.  Second, the tribunal analyzed the relationship of the 

parties in the counterclaim and the parties in the original claim, which had to be sufficiently 

close.84  The tribunal held that in theory, a counterclaim could be brought against a third 

party if the third party had a sufficiently close relationship to the Claimant.  Finally, the 

tribunal determined whether there was a ―close connection‖ between the substance of the 

counterclaim and the primary claim.85  The tribunal held that a ―close connection‖ required 
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the counterclaim to literally arise out of the same contract as the primary claim.  The tribunal 

held that it lacked jurisdiction over the counterclaim because it was based in the domestic 

law of the Czech Republic and not based upon a breach of the BIT.86   

50. Here, the factual circumstances are different than in Saluka, such that even under Saluka’s 

this narrow analytical framework this Tribunal has jurisdiction over Respondent‘s 

counterclaim.  Under the first Saluka inquiry, here the definition of Investment Dispute under 

the BIT is very broad and includes disputes involving ―the interpretation or application of an 

Investment agreement between a Contracting Party and an Investor.‖  Respondent‘s 

counterclaim certainly arises from a dispute over the interpretation of the Agreement with 

Claimant and thus falls within the scope of the BIT.  The second inquiry, into the relationship 

of the parties, shows that Respondent‘s case is stronger than Saluka because Respondent is 

bringing the counterclaim against the same party that initiated the primary claim.   

51. Finally, under the ―close connection‖ test requiring that the counterclaim arise out of the 

same contract as the primary claim, Respondent‘s counterclaim is still valid because the 

counterclaim is not solely based in domestic law.87  Respondent‘s counterclaim that Claimant 

caused devastating harm is certainly based upon Claimant‘s breach of the Agreement, but 

that same breach can be interpreted as a breach of the BIT as well.  The preamble of the BIT 

acknowledges that the purpose and objectives of the BIT must be ―consistent with the 

protection of . . . environmental . . . standards.‖  As Respondent‘s counterclaim stems from 

Claimant‘s actions surrounding the discharge of oil onto navigable water, Respondent‘s 

claim relates to Claimant‘s environmental obligations under the BIT, as well as its 

environmental obligations under the Energy Charter Treaty and the Convention on Biological 

Diversity.  Thus, Respondent‘s counterclaim can be considered as ―arising out of the same 

contract‖— the BIT—as Claimant‘s primary claims.     

52. Respondent respectfully urges this Tribunal to ensure that the maxim pacta sunt servanda 

operates both ways and that Respondent is assured a venue to bring its valid counterclaim.   
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MERITS 

 

I.  Respondent Is Not Responsible for the Actions of NPCS  

53. The ILC's Articles on State Responsibility, as a broadly accepted statement of international 

customary law principles,
88

 illuminate the actions of an entity that are likely to be attributed 

the state: If the entity is a state organ (Article 4) all of the entity's conduct is attributed to the 

state.
 89

  If the entity is a non-state organ, its conduct is only attributed to the state if a 

specific action is an exercise of governmental authority (Article 5) or has been directed or 

controlled by the state (Article 8).
90

   

54. Even where conduct is attributable to a state under ILC Article 4, it may not be responsible 

for that action; conversely, actions not attributed to the government are not its 

responsibility.
91

  Responsibility and attribution analysis is, however,  intermeshed in practice 

under ILC Articles 5 and 8.
92

   

 

A.  NPCS is not a state organ 

55.  To determine whether an entity is a state organ under ILC Article 4, scholars have recast the 

structural and functional test found in Salini v. Morocco  as following two major indicators of 

a state entity: (i) institutional separateness and (ii) municipal legal classification.
93

  Applying 

this test, the Salini tribunal found that ADM, the infrastructure company commissioned to 

build Moroccan highways, was a state entity.
94
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56. The primary inquiry of institutional separateness is whether the company's overwhelming 

purpose is governmental in nature.
95

  In Salini this functional test indicated that the work of 

building roads and highways was essentially governmental.  Regarding municipal legal 

classification, both the origin and legal structure of the company is considered.
96

  In Salini 

the tribunal found that ADM's creation by governmental decree and governmental ownership 

outweighed its legal classification as a private corporation.
97

 

57. Unlike Salini, NPCS’s clean up task is not by its nature an overwhelming government 

purpose. Claimant's contractual responsibility as a private company to remediate the damage 

it caused in the course of business is not governmental in nature.  Although NPCS is 

governmentally created and owned, there is no indication that Sylvanian ministers sit on the 

board of NPCS.   

 

B.  Respondent is not responsible for NPCS's specific conduct in securing the wells 

58. Turning to ILC Articles 5 and 8, the reasoning in Maffezini v. Kingdom of Spain is 

instructive. There the tribunal separately examined whether state-owned SODIGA, the 

Spanish entity which had partnered with Maffezini to form EAMSA, was (1) a public entity 

with (2) actions attributable to the state. 
98

  The tribunal found SODIGA to be a public entity 

for procedural purposes, but claimed that the State was only responsible under international 

customary law for its governmental functions.  

59. In making this latter determination, the tribunal segregated the commercial and governmental 

functions of SODIGA.  The state was not responsible for its erroneous advice on the cost of 

the project or for the, additional costs incurred.  The state was responsible for transferring 

funds from Maffezini's personal account to EAMSA without his consent.  That authorization 

was essentially governmental.       
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60. Unlike Maffenzini, none of NPCS' actions were so governmental in nature that they might be 

attributed to Respondent.  As mentioned above, the remedial work on wells was civilian in 

nature and required no governmental authority.   Nor is there any indication that NPCS used 

any force, let alone police authority, to secure the wells.  

 

II.  Oil from Claimant's Wells Caused Catastrophic Environmental and Economic Damage 

that Necessitated Respondent's Measures 

61. Respondent raises three separate defenses that independently justify its response to the 

economic and environment damage that Claimant's wells caused.  Respondent establishes 

that Article 9 of the BIT affirmatively permits respondent's measures (A).  Alternatively, 

Respondent establishes that the customary international law defense of necessity also applies 

(B).  Finally, various international obligations justify Respondent's actions (C).  

 

A.  Respondent's measures are permitted under the BIT because the damage caused by 

Claimant's oil wells threatened public order and essential security interests  

62. Article 9 of the BIT provides that a state is not precluded from enacting measures that it 

considers necessary to ensure "public order . . . or to protect its own essential security 

interests."
99

  Though these 'non-preclusion' protections for the state are frequently invoked,  

there is discord among tribunals as to their precise content.
100

    

 

1.  The non-preclusion clauses of the BIT are a necessary condition preventing the 

application of the BIT protections  

63. Some tribunals have conflated this treaty-based protection with the customary defense of 

necessity as articulated in Article 25 of the Draft Articles on the Responsibility of States for 

Internationally Wrongful Acts.
101

 The better approach taken by tribunals
102

 is to give force to 
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the parties' explicit use of non-preclusion language in Article 9, rather than making it 

redundant with Article 25 as both the WTO and ICJ explicitly warn against interpretations 

that render provisions redundant.
103

    

64. Whereas the negatively-drafted Article 25 necessity defense requires the government to show 

that its measures were justified, the positively-drafted Article 9 prevents the BIT‘s 

application unless the opposing party proves that the government's measures did not pursue 

an essential interest or public order.  Article 9 affirmatively limits the scope of the BIT, 

guaranteeing that it does not preclude measures that a government takes to uphold its "public 

order and essential security interest."   Read as a whole, the BIT prevents Claimant's recourse 

to the substantive protections of the treaty if Respondent's essential interests hang in the 

balance.  By contrast, the negatively phrased defense of necessity raises four limitations 

before the government's measures may be excused as defensible.
104

   Although the 

environmental degradation that the spill created meets these requirements, imposing the 

strictures of the necessity defense would be alien and contrary to plain language of the 

Article 9 preclusions.    

65. As a matter of policy, one learned scholar has noted that this inherent incompatibility 

between the lex specialis of BIT non-preclusion provisions and the necessity defense 

militates against constricting the meaning of essential interests and public order to fit within 

the definition of necessity.
105

  Importation of the necessity defense into Article 9 would force 

upon the contracting state a perilous choice between either under-reacting to economic and 

environmental crises or risking a large arbitral loss at the very time governmental assistance 

is most needed.
106

   

66. As a non-preclusion clause, the positive phrasing of  Article 9 is intended to pre-empt 

application of the BIT rather than to operate as a  defense to its protections.  Because the 
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non-preclusion provisions supply a necessary condition for the application of the BIT, the 

onus to prove that the BIT protections apply rests with the Claimant.    

 

2.  Environmental and economic threats implicate public order and essential security interests 

under the BIT  

67. In order to pursue the stability and flexibility objectives fundamental to international 

investment treaties, the evolving content of this adolescent BIT provision may be derived 

from a close reading of the provision in the context of the BIT as self-contained lex 

specialis.
107

  The Vienna Convention principles are a well accepted restatement of the 

customary rules guiding interpretation of treaties.
108

  Article 31 requires that a term‘s plain 

meaning be interpreted in light of its purpose, which is usually illuminated by three specific 

contexts: the treaty and its preamble, subsequent agreements, and relevant rules of 

international law.
109

  

68. The preamble to the BIT establishes that the treaty's purpose is to protect only investments 

that are consistent with the prosperity, health, safety and environmental protection of the 

parties with the goal of sustainability.
110

  Article 9's non-preclusion  language, read in light of 

that purpose, logically preserves measures addressing fundamental threats to the environment 

and economic prosperity that affect the public order or essential interests of the contracting 

party. 

69. Each of the tribunals adjudicating claims under the Argentinean fiscal malaise, though varied 

in their methodology, have found that economic crisis may threaten the essential security of a 

state.
111

  One such tribunal emphasized the "havoc" a severe economic crisis can "wreak on 

the lives of the entire population and the ability of the government to lead."
112
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70. Where economic and environmental crises may threaten essential security interest, the 

question then becomes what factual quantum indicates a sufficiently severe crisis to justify 

the measures in question.  

 

3.  Oil pollution damage caused by Claimant's wells jeopardized Respondent's essential 

security interests and the public order 

71. Article 9 of the BIT explicitly provides for an explicitly self-judging standard regarding the 

measures taken in response to a threat to essential security,
113

  which scholars have 

recognized as bounded by the duty to exercise good faith.
114

   

72. For five full months the oil flooded the Libertad gulf from multiple release points on 

Claimant's wells before respondent enacted its first measure by amending the OPA.
115

  The 

OPA provided another sixty days for Claimant to remedy disaster in keeping with its 

contractual promise to immediately and effectively remove oil discharges.
116

  Respondent 

continued to exercise forbearance as it negotiated with Claimant and openly adjudicated its 

claim in domestic courts.  After nearly a year and a half—9 June 2009 to 3 November 

2010—hundreds of businesses had been affected, thousands of jobs had been lost, and the 

vital industries of agriculture, seafood, and tourism were severely damaged.
117

  The damage 

was so widespread and devastating that the government was under intense public pressure 

and was threatened with both political and social unrest.
118

 

73. Despite this threat to its fundamental ability to govern and the massive economic devastation 

sustained by the Sylvanian citizens, Respondent waited another twenty-six days to suspend, 

but not revoke, Claimant's license and to secure only the offending wells in order to 
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undertake remedial works.
119

  The political and social effects of the oil leak, along with the 

damages estimated in the hundreds of billions,
120

  demonstrate the severe environmental and 

economic devastation Respondent faced.  Respondent's patient restraint in both the timing 

and scope of its measures, despite the magnitude of the catastrophe, indicates that it exercised 

its discretion in good faith.  

 

B.  Alternatively, Respondent's actions were excusable under the international customary 

law defense of necessity 

74. Assuming arguendo that Claimant could establish grounds for redress under the BIT, the 

international customary law defense of necessity still applies.  Article 25 provides a well-

venerated statement of the principles of this customary defense.
121

  Article 25 states, in 

relevant part, that the defense of necessity may attach where it is the only way for the state to 

safe guard an essential interest against grave and imminent peril.
122

 Once applied, the defense 

may be precluded if the state contributed to the necessity.
123

  

 

1.  The wells wreaked environmental devastation that created a grave and imminent peril 

75. Necessity is predicated upon an essential interest that is in grave and imminent peril.
124

  The 

ICJ Case Concerning the Gabcikovo–Nagymaros Project ("Gabcikovo") examines that 

requirement in an environmental context.  In that case, the government of Hungary 

unilaterally refused to finish building a series of dams and locks because the system risked 

damage to flora, fauna, and reduced water supply in the Danube river.
125

  Environmental 
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concerns about modified water flows, were clearly an "essential interest" that caused 

"uncertainties" as to potential damage.
126

  Although the reduced water flow was proven, and 

the gravity of the danger tacitly acknowledged, the court determined that no "imminent peril" 

had been shown.
127

  Imminent peril required risk characterized by "immediacy" or 

"proximity" such that "it must have been a threat to the interest at the actual time."
128

 

76. Respondent's essential environmental interest was, by contrast to Gabcikovo, in grave and 

imminent peril due to the oil spill.  The oil spilling from Claimant's wells threatened the high 

levels of biodiversity in the protected marshlands of Sylvanian Keys.
129

  The damaged wells 

were just one day's travel in the Medanos Gulf "Loop Current" from the Keys.
130

  As the 

report, based on FPS testimony stated, the spill was a "disaster" and that oil reached the coast 

would cause damage that would be impossible to completely remedy.
131

  

77. These threats to public order and environmental interests were not adequately addressed until 

NPCS secured the leaking wells. The amendment of the OPA and the Hydrocarbon Law did 

not result in a complete clean up.
132

   Since the oil has reached Sylvanian shores, the 

economic devastation and the concomitant political unrest have continued to accumulate, 

posing a sustained threat.  Complete recovery of the biodiverse Keys are grows more difficult 

as long as an adequate cleanup and remediation is not performed.  The securing of the wells, 

under the legal authority of the modified laws, more directly addressed these sustained risks.  

 

2.  Respondent had exhausted all other measures to safeguard its interests  
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78. Article 25 also requires that the alleged violation be "the only means to safeguard the 

interest."  The tribunal in Gabcikovo determined that Hungary could have used means that 

would not violate the treaty to address the ecological danger it faced. The Hungarian 

government had the power to control the water flows that threatened its environmental 

interests because it controlled the dams that regulated the flow of the river.   

79. In the current case, Respondent had no other recourse to address the leaking wells and the 

damage they had caused beyond providing its own remedial services.  For over a year and a 

half, Respondent had encouraged Claimant to abide by the terms of its license to effectuate a 

full clean up.  With no other companies interested in operating in the area,
133

 and after 

months of accumulating losses and public outcry, Respondents took legal action by 

modifying its existing regime.  As a last resort, the license suspension and securing of the 

wells resulted from the application of these measures after the Sylvania's economy and 

environment had sustained months devastation.  

 

3.  Respondent did not contribute to the necessity 

80. Finally, if the state contributed to the necessity, the defense will not apply.
134

  In CMS v. 

Argentina, the Tribunal required that the contribution to the necessity be "sufficiently 

substantial" to preclude the defense.
135

  Citing decades of fiscal mismanagement that had 

bankrupt state and was depressing the economy,  the tribunal determined that the government 

was responsible for creating a economic quandary that left currency devaluation as its only 

solution.
136

  

81. Here, the fundamental cause of the threat to public order, economic prosperity, and 

environmental protection was the oil pollution, not an emergency borne of governmental 

mismanagement.  While the Respondent does not contest vicarious responsibility for the 

environmental report's leak, the report was made alarming by the environmental denigration 
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that caused the economic damage and resulted in political unrest.
137

  Neither the report nor 

any subsequent action caused the threat and damage to the government's essential 

environmental interests.  

 

C.  Respondent's measures were not precluded under the BIT due to Respondent's 

international law obligations 

82.  Article 9 of the BIT provides a necessary condition for application the BIT's substantive 

protections, affirming that the government is not precluded from taking measures necessary 

in "observance of its own international law obligations." 

83. Respondent is a signatory to the Convention on Biodiversity,
138

  Article 14(e) of which 

requires Respondent to "promote rational arrangements for emergency responses" where an 

emergency creates "grave and imminent danger to biological diversity."
139

  While tribunals 

have yet to directly address the content of this requirement, the verbiage that the ICJ used in 

Gabcikovo to explicate an identical phrase is pertinent. 

84. As was previously established, the oil spilling from Claimant's well imposed a grave an 

imminent danger to the high levels of biodiversity in the Sylvanian Keys' protected 

marshlands.
140

  The measures that Respondent took to address threat and the subsequent 

damage caused by the oil that did reach the Sylvanian coast, were directly in accordance with 

its obligation to promote arrangements for an emergency response under the Article 14(e).  

The suspension of Claimant's license and the securing of its wells are temporary measures 

until Claimant provides an adequate plan that promotes a sufficient emergency response.  

Respondent's restraint is evident in the limits of those measures: only the wells damaged 

wells have been secured and the suspension will terminate production of an emergency 

response plan. 
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85. Article 9 preserves such restrained measures, and the legal declarations and amendments that 

facilitated them, in accordance with Respondent's observance of its own international law 

obligations.  

 

III. Respondent's Measures Attempting to Address the Environmental and Economic 

Damage That Claimant's Oil Pollution Caused Is in Accordance with the International 

Law Protections Invoked by the BIT  

86. Article 2(2) ensures  

treatment in accordance with customary international law, including fair and 

equitable treatment and full protection and security of the Investments . . . .   

 

Applying the ordinary meaning of the terms as directed by the Vienna Convention Article 

31,
141

 the BIT incorporates both "fair and equitable treatment" ("FET") and "full protection 

and security" ("FP&S") in the content of customary international law.   

87. This particular phrasing is clearly distinguishable from other treaties which have considered 

FET and FP&S to offer a protection autonomous from international customary law.
142

 The 

United States Model Treaty of 2004 confirms that language identical to the BIT does not 

require treatment beyond the international standard.
143

   On the contrary, the BIT explicitly 

subsumes its protections in the more rigorous content of international custom.  

 

A.  Respondent's regulatory measures provided for Claimant's fair and equitable 

treatment 

88. The seminal formulation of the international customary standard in the 1926 case of Neer v 

Mexico required the government measure to "amount to an outrage, to bad faith, to willful 

neglect of duty" such that "every reasonable and impartial man would readily recognize its 

insufficiency."
144

  Although the past eighty years of arbitral interpretation  has relaxed
145

 that 
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standard—perhaps no longer requiring bad faith
146

—the bar "still remains high as illustrated 

by recent international jurisprudence."
147

  

89. In addition to these general definitions, scholars have recognized three basic theories of FET 

liability: detrimental reliance on legitimate expectations, freedom from arbitrary or abusive 

exercise of authority, and regulatory and procedural transparency.
148

  Although there is much 

overlap in the content of this provision with the other substantive protections, FET tends to 

focus on the decision making process of the government.
149

  Respondent will demonstrate its 

adherence the FET under each of these theories.  

 

1.  Respondent did not create a legitimate expectation that Claimant would not be fully liable 

for its environmental degradation  

90. Respondent is not liable for an alleged protection that does not exist in municipal or 

international law.
150

  Scholars agree that investor expectations drawn from assurances, 

contract provisions and the State's legal frame work must include enough flexibility for the 

State to react in the public's interest to changing circumstances.
151

   

91. One leading cases on expectations is Tecmed v. Mexico.  Tecmed's indefinite permit to 

operate a landfill was unilaterally changed to an annual permit by an environmental agency 

after claimant had invested heavily in accordance with existing law.
152

  In response to public 

protests, the government subsequently refused to renew the license although the investor had 
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not committed any contractual or legal violation.
153

  In finding an FET violation, the tribunal 

determined that government had disappointed the legitimate, investment-based expectations 

that Tecmed had erected upon governmentally issued permits and assurances.
154

  

92. In the instant complaint, Claimant has not alleged any specific assurances at the time of the 

investment.  As for contract provisions, Claimant's non-exclusive, five-year license was 

dependent upon its promise to take all appropriate safety measures and to immediately and 

effectively remove all oil contamination from navigable waters.  Moreover, after an 

exceedingly costly year and a half without adequate fulfillment of the oil clean up obligations 

under the Agreement, Respondent only suspended Claimant's license rather than revoking it.  

93. Regarding the liability provisions of the OPA, there is no explicit indication that Claimant 

relied specifically on those provisions.  If Claimant had so intended to prevent Respondent's 

ability to make retroactive regulatory adjustments, it should have sought clarification or 

assurances as to whether Sylvanian case law precludes such measures.  

 

2.  Respondent's measures were objectively grounded rather than arbitrary 

94. The concept of arbitrariness is closely linked to FET
155

 and tribunals have defined it as 

actions that are not grounded in sufficient reasons or that are unduly oppressive.
156

  

Conversely, an objective basis for a measure indicates that it was fair and equitable.
157

  

95.  In Genin v. Estonia, an objective—but inconclusive and poorly executed—reason for 

revoking an investor's banking license was sufficient to show full  FET.
 158

   The Bank of 

Estonia revoked the license due to concerns about the company's soundness as a financial 
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institution after the investors refused to disclose personal information.
159

  Despite a flagrant 

violation of international best practice, this objective basis for the decision precluded an 

international violation.
160

  

96. Respondent's reasoning for each of its measures is more objectively grounded than that of the 

government in Genin.  Respondent repeatedly in encouraged Claimant to take appropriate 

remedial measure for nearly half a year before amending the OPA.  Even then, the 

amendments only updated antiquated regulations of the Sylvanian oil industry in order to 

cope with the contemporary scale of contractual violations and environmental destruction 

risked by oil production and exploration.  The current environmental disaster of previously 

unanticipated magnitude was the motivating force for amending the legislation.  Similarly, 

the order for NPCS to secure only the offending wells and NPCS's exclusively remedial work 

on those wells were precipitated by Claimant's failure to perform these tasks for over a year 

and a half.  

 

3.  Respondent's enforcement of its measures accorded with international principles of justice 

97. Scholars affirm that a denial of justice creating international liability is centered on a lack of 

due process.
161

  Misapplication of the law may, however, imply a lack of due process.
162

  The 

leading cases have articulated the same high standard: denial of justice is a  

Manifest injustice in the sense of a lack of due process . . . which offends a sense 

of judicial propriety.
163

 

 

98. In Loewen, $100M in compensatory and $400M in punitive damages were awarded for unfair 

competition by a Canadian funeral home company.
164

   The Mississippi jury was permitted to 
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hear prejudicial racial and nationalistic characterizations of the defendant.
165

  The bond to 

stay the judgment in order for the investor to appeal was 125% of the award.  Based on these 

facts tribunal found a denial of justice.  

99. The present case is thoroughly distinguishable from Loewen.  There is no indication that 

Claimant has attempted to access to the Sylvanian court system on the merits of the case, let 

alone that the system had been found lacking.  There is no indication pending declaratory 

relief precludes Claimant from advancing on the merits and no bond has been required.  

Rather, the prompt administrative decision giving rise to the appeal, even if it is eventually 

proven incorrect, demonstrates Respondent's respect for due process.      

100. The recent decision in Chevron v. Ecuador illustrates the type of delay required to 

determine a denial of justice.  In that instance multiple cases were delayed for 13-15 years 

without resolution in Ecuadorian courts. .
166

 Here, the delay was less than a year and a half 

regarding a question with broad implications for the Sylvanian regime with regards to new 

legislation and unclear legal precedent.  Under these circumstances, the delay does not evince 

a denial of justice.
167

 

101. A final arbitral award must also be quickly distinguished.  In Occidental v. Ecuador, the 

tribunal found a lack of FET because the government made a retroactive change to its tax 

regulations that eliminated the investor's VAT refund.
168

   In that case, however, the VAT 

formula used an explicit assurance in the investment contract
169

, where Respondent's 

amendments do not change any provision in the Agreement.
170
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B.  Respondent's use of its police powers to secure the damaged wells was not a failure to 

provide full protection and security 

102. Article 2(2) ensures "full protection and security" for investments.
171

  The current 

practice among tribunals is to apply this standard to legal protection, rather than to limiting it 

to physical violence.
172

  One tribunal asserts that states are obligated to ensure that neither 

legal amendments nor administrative actions devalue the security and protection of the 

investment.
173

  Even this protection, however, does not preclude police actions, especially 

where there is legal recourse to the judiciary.
174

 

103. Respondent stresses the relevance of the tribunal's reasoning in the  ELSI case.  There the 

Italian government wrongly requisitioned a factory, which was not returned to the investor 

for sixteen months.
175

  The tribunal determined that security was not lacking because the 

Italian court system provided for an appeal of the requisition.
176

  The delay of almost a year 

and half did not mitigate the existence of the Italian safeguards.
177

  

104. Respondent has provided and continues to provide recourse to judicial review.  

Claimant's appeal for relief under the OPA has been pending for just over a year and a 

half.
178

  More importantly, the suspension of the license and securing of the wells occurred 

less than eleven months prior to argumentation and negotiations amongst the parties have 

been underway throughout the intervening months.
179

   Finally, the securing of only the 
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offending wells without physical damage and the temporary license suspension indicate a 

preservation of full protection and security. 
180

 

 

C.  Respondent's actions were neither discriminatory nor unjustified 

105. Article 2(3) protects investments from "unjustified and discriminatory" measures.  

Tribunals have interpreted these two terms as separate protections, using the dictionary 

definition of the terms.
181

  

106. The definition of "unjustified" Black's Law Dictionary requires a morally or legally 

sufficient reason "justify" an act.
182

  In applying that definition, tribunals have looked for 

some "rational decision making process." Or phrased negatively, the rational must not be so 

opposed to the rule of law that it "surprises a sense of judicial propriety."
183

   The OECD 

definition of discriminatory measures as those which are "not justified by legitimate 

considerations" appears to conflate the content of "discriminatory" with that of 

"unjustified".
184

  The ICJ definition is more formulaic, prohibiting discriminatory treatment 

as intentional measures favoring a national over a foreign investor but not over another 

national.
185

 

107. Under each formulation, Respondent's measures were justified and applied 

indiscriminately to the Sylvanian oil industry.  First, Respondent's rational decision-making 

process centered on the environmental degradation visited upon the Sylvanian coast and 

economy.  The amendments to the OPA, when carefully analyzed, added nothing that was 

not included in general terms in the Agreement or the license, except the removal of the 
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liability cap.
186

  The amendments apply broadly to onshore facilities, ships, and ports—

including potential leaks and groundwater and land contamination that remains undiscovered.  

108. More precisely, no Sylvanian national benefitted from the new liability amendments or 

the suspension of Claimants non-exclusive license.  NPCS, for its part, has not engaged in 

any deepwater drilling or oil exploration.  Its creation under the Hydrocarbon Law is not 

detrimental in any way to Claimant.  NPCS's exclusively remedial activities indicate that the 

eventual securing of Claimant's wells was the rational response to Claimant's failure to 

complete its own clean up and remedial works in a timely manner.   

 

IV. Respondent Committed No Contractual Breach Under the Umbrella Clause 

109. Article 10 of the BIT provides that Respondent must "constantly guarantee the 

observance of any obligation it has assumed" regarding the investment.
187

  Whether this 

clause elevates all contractual obligations to the level of international treaty violations is not 

clear.
188

 At one extreme is the approach in SGS v. Philippines which views all state 

contractual breaches as violations of the clause.
189

 At the other extreme, SGS v. Pakistan has 

restricted the clause to solely sovereign acts because the broad interpretation would allow a 

single sentence to incorporate the entire body of municipal into treaty protections that would 

render other provision redundant.
190

 A middle road was offered in El Paso v. Argentina and 

PanAmerican v. Argentina.  Both cases acknowledged a potential deluge of case and the 

effect on other provision and limited sanctions to contractual violations where the state is 

operating in its sovereign capacity.
191
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110. Should the more extreme application to all contractual obligations apply, Respondent 

violated to such obligation to Claimant.  The Agreement expressly granted the license in 

exchange for Claimant's obligation to provide adequate safety measures and to "effectively 

and immediately" clean up any oil spills.
192

 Having failed to uphold its contractual 

obligations, it is difficult to see how Respondent is would be required complete its 

performance.   

111. Under the more the more centrist approach, even if Respondent did break a contractual 

obligation by suspending the license, that action was exercising no special power.  Rather, it 

was typical response to a perceived lack of performance in the eyes of a contract partner 

acting through its representative, in this case the head of the executive branch. 

 

V.  The Regulatory Measures Respondent Enforced to Ameliorate the Environmental and 

Economic Damage That Claimant's Oil Pollution Caused Were Not Expropriatory 

112. It is well settled case law that Claimant must prove an expropriation.  Scholars have 

recognized a number factors circumscribing expropriation: proportionality of the impact on 

the investor to the public policy goal (A); degree of economic impact (B); and interference 

with investment backed expectations (C).  

113. These factors must be assessed in the proper perspective.  The degree of economic 

impact, while a weighty factor, is generally not the sole criteria.
193

  Tribunals have focused 

on the effect of a given measure rather than its form or intent, but have not closed their eyes 

to the surrounding circumstances.
194

  The dominant approach in the case law is to give 

weight to the proportionality of the measure given its context.
195

  Recent model BITs
196

 and 
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tribunals,
197

 including the European Court of Human Rights,
198

 support this broader, more 

intuitive approach. 

 

A. The proportionality of Respondent's measures indicate that they were regulatory, not 

expropriatory 

114. The European Court of Human Rights holds that measures "strik[ing] a fair balance" with 

the public interest pursued tend not to be expropriatory.
199

  The court has explained that there 

must be reasonable proportionality between the measure employed and its public policy 

objective.
200

  One tribunal acknowledged that "the measure must be accepted without 

imposing liability" unless it is "obviously disproportionate to the need."
201

   

115. Although some tribunals consider proportionality as an inherent part of other tests, in 

cases ranging from failure to renew licenses
202

 to dishonored contractual obligations,
203

 

recent tribunals have explicitly considered proportionality.  Making the proportionality factor 

explicit is a superior approach for creating transparent, consistent arbitral decisions and for 

encouraging a prudent consideration of the state's need to regulate.  

116.  The reasoning of the landmark case Tecmed is particularly relevant.  In Tecmed, the 

tribunal considered the need of the state to enact environmental protections, including 

restricting the operation of the investor's landfill.
204

  That need was balanced against the 

complete loss of the investment's value due to the regulation.  The tribunal ultimately found 
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an expropriation because local political pressure influenced the government more than actual 

environmental concerns.
205

   

117. The present case is readily distinguished from Tecmed. First, Claimant's loss is temporary 

and partial.   Respondent has only secured the offending wells and suspended the license only 

long enough to ensure that Claimant's contractually obligatory clean up occurs.
206

 Unlike the 

localized environmental damage alleged in Tecmed, Claimant's wells damaged multiple 

sectors of the economy and eliminated thousands of jobs.
207

  The economic considerations 

alone, even ignoring the biodiversity losses in the Sylvanian Keys,
208

 are sufficient to 

demonstrate that Respondent's measures were regulatory rather than expropriatory.  

118.  Additionally, tribunals and scholars agree that a state is not liable for the exercise of its 

police power enforcing bona fide regulation.
209

  As one commentator noted, the notion that 

such an exercise of a state's police power "will not give rise to a right to compensation is 

widely accepted by international law."
210

  Promotion of a social purpose indicates that a 

measure is a legitimate regulation rather than an expropriation.  Environmental protection is 

one such aim because it is "essential to the functioning of the state."
211

   

119. Because Respondent's measures were regulatory in nature, its enforcement of them is 

valid police action that does not give rise to liability.  

 

B.  The limited degree of economic impact on the investment indicates that it was not 

expropriatory 
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120. A central factor determining the existence of an expropriation is the economic effect of 

the measure.
212

  Tribunals have articulated the severity of the required economic impact in a 

variety of formulae: substantial deprivation,
213

radical deprivation, leaving rights practically 

useless or so useless that they must be deemed to have been expropriated, interference such 

that there is no reasonable use, among others.
214

  Tribunals have largely agreed that the effect 

of the measure, rather than the intent or form, must be considered.
215

 

121. In CME v. Czech Republic the state had permanently rejected the investor's right to 

operate under its joint venture partner's license.
216

  The investor's assets became entirely 

useless. The tribunal found an expropriation because the government's measures "destroyed . 

. . the commercial value of the investment"
217

 with no hope that the license would be 

reinstated.
218

   

122. By contrast, in LG&E, the Argentinean government devalued its currency, causing 

LG&E substantial losses on its fixed tariff contracts.   The tribunal considered the 

government's "severe measures" in the surrounding circumstances and determined that they 

were not expropriatory because LG&E's underlying assets were intact.
219

 

123.  The present case is more akin to LG&E than CME.  Claimant still retains possession of 

all its intact wells.  Its license will be reinstated, not upon the completion of its clean up, but 

merely upon presentation of a satisfactory response plan.  Where the entire investment was 
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rendered worthless in CME, Claimant had just more than a quarter of the life of its license 

remaining the time of the suspension.
220

   

 

C.  Claimant's reasonable expectations were not disappointed by Respondent's measures 

124. A final factor is the disappointment of reasonable investment-backed expectations.  

Deference to the state's right to govern is balanced against the need to provide a stabile 

investment environment.
221

  Drastic changes to the legal framework supporting an investment 

have been considered indicators of expropriation where the Claimant relied on that 

framework, but no expropriation occurs if the change is a normal adjustment.
222

  As one 

tribunal advised:  

what counts in the end is that the stability of the law . . . is assured, thereby 

safeguarding the very object and purpose of the protection sought by the treaty.
223

 

 

 

1.  Respondent's measures did not destabilize the regulatory environment 

125. The tribunal's decision in Enron v. Argentina is instructive as to the magnitude of the 

changes necessary to destabilize the legal framework.  In that case, Argentina unilaterally 

changed its contractually-promised calculation of energy tariff payments from the dollar to 

the failing Argentine peso.
224

  A decade of economic turbulence, clauses prohibiting price 

controls, and specific dollar-only calculation provisions in the contract placed the dollar's 

stability at the center of the claimant's decision to invest.
225

  

126. Claimant has not shown that the OPA damage provisions or the Hydro-carbon Law has 

been assumed such a foundational role in its risk calculations.  No reference was made to 

liability provisions in the contract.  On the contrary, the preamble of the BIT provides that 
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the BIT is intended to protect only mutually prosperous investments that do not eviscerate 

environmental protections, implying space for regulation dis-incentivizing or rectifying 

environment denigration.
226

 

127. Even if Respondent's measures were sufficiently drastic, Claimant could not have 

reasonably relied on them.  Claimant has not alleged any facts proving actual reliance on the 

original OPA damage cap or any other provision enforced through Respondent's securing of 

the wells and suspending the license.  Even if Claimant had relied on the original OPA, 

Sylvanian legislation does not preclude retroactive modifications.
227

  

 

2.  Respondent's measures were enacted in good faith with transparency and clarity 

128. In addition to stability, tribunals have required a showing that the government lacked 

transparency, clarity, and good faith in pursuing the measure.
228

  

129. Respondent's good faith amendments to the OPA were clearly and transparently 

announced.  Claimant‘s responsibilities were established in domestic courts.  The executive 

declaration, NPCS's securing of the wells, and the license suspension were only enforced 

pursuant to Sylvanian legislation after extensive damage.  Respondent's assessment of 

damages demonstrate its good faith as they are a fraction of the estimated cleanup cost.  

Waiting nearly year and a half prior to taking reversible measures with regard to Claimant's 

license and wells also indicates Respondent‘s good faith. 

 

VI. Participation by CSE as Amicus Curiae And the Publication of Information Related 

the Proceedings Is Proper Under International Law and the Arbitral Rules  

 

A. Privacy concerns in public investment arbitration do not exclude amicus participation 

130. Privacy refers to the exclusion of non-participants from knowledge of the arbitration; 

confidentiality refers to the protection of information relating to the content of the 
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arbitration.
229

  Privacy deals with the participation of third parties, but confidentiality informs 

the non-disclosure obligations of the participants.
230

  

131. It is self-evident that privacy or confidentiality clauses have not been alleged in the 

Agreement or the BIT.
231

  The ICC rules empower the tribunal to protect trade secrets, to 

keep confidential information, and to admit third parties to proceedings at its discretion,
232

 

but provide no general duty of privacy or confidentiality.  Without explicit provisions, 

Claimant must establish an implicit protection in the ICC rules or in local or customary law 

to claim these protections.
 233

   

132. Respondent will demonstrate Claimant has not met its burden to show a duty of 

confidentiality in section [] of the merits.  This section will demonstrate that privacy 

concerns do not preclude CSE's participation.  

133. Regarding the procedural issue of privacy, the traditionally closed forum of arbitration is 

seen to require a correction to its perceived or lack of openness and public scrutiny.
234

  Public 

involvement in international investment arbitration accords with democratic principles 

because it often shapes governmental policy, has costly implications for the public purse, 

concerns governance of public health and welfare, and concerns basic public sector services 

such as water and energy.
235

 

134.  The public perception of legitimacy through greater transparency is among the most 

important policy considerations in favor of amici participation.
236

  Both the United States and 
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Canadian Model BIT's consider the institution of amici brief among their most important 

improvements.
237

 

135. The seminal arbitral decision on the issue was Methanex v. United States of America.
238

  

There, the United States supported admission of amici in a claim against it for refusing to 

import gasoline additives due to environmental concerns.
239

  The court reasoned that the 

arbitral process would benefit from greater transparency through amicus curiae participation 

and could be harmed by perceived secrecy.  

136. The magnitude of the environmental consequences at the heart of the current dispute 

invokes each of the central policy concerns favoring amicus participation.  The public 

discord surrounding the handling of the spill would likely be mollified if the Sylvanian 

people are free to give voice to their interests through CSE.
240

  Recognition of these interests 

would strengthen the public perception of the tribunal's legitimacy.  

 

B.  The reports leaked to the press were not confidential for the purposes of the arbitration 

137. Scholars generally commonly accept that there is no universal binding rule of 

confidentiality.
241

  Where, as here, the duty to keep information confidential is not 

affirmatively raised in an express contractual provision, Claimant must locate a binding duty 

implied in the ICC rules or existing in local or customary international law.  

 

1.  The discretionary powers of the ICC do not imply a confidentiality obligation 

138. The ICC considered and rejected a general duty of confidentiality while drafting its 

current rules.
242

  Indeed, its drafters have affirmed that it has never set out "absolute 
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obligations of confidentiality."
243

  While one tribunal has assumed ICC arbitral proceedings 

are of a confidential nature,
 244

 the formal General Secretary of the ICC warned that the 

assumption that privacy implies confidentiality "is not universally accepted." 
245

  The current 

rules ultimately rejected a general duty in favor of implied deference to the express will of 

the parties.
246

  

139. Claimant alleges no express intent to preserve confidentiality and none is forthcoming.  

The drafters of the ICC rules have explicitly refused to interject an alien duty of 

confidentiality by implying a duty of confidentiality to protect the pleadings or the leaked 

report where the parties‘ agreement is silent on the matter.  

140.  Respondent hesitates to belabor two obvious points: First, the ICC Rule of Arbitration 

Article 1 applies to the court's communication of documents, not that of the parties.
247

  

Second, the newly revised arbitration rules still require specific tribunal approval to declare 

documents confidential for the purpose of party distribution and do not take force January 1, 

2012 are not applicable to the current proceedings.
248

  

 

2.  International customary law imposes no confidentiality obligation 

141. Where arbitral practice is split on the question of confidentiality in private commercial 

arbitrations,
249

  commentators recognize more compelling policy reasons counsel against 

confidentiality in public investment arbitrations.
250
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142. One of the leading cases recognizing a general obligation of confidentiality is Ali 

Shipping Co v. Shipyard 'Trogir' ("Trogir").  The tribunal in that case asserted that 

confidentiality is more than just a contractual term: confidentiality is "a necessary incident" 

to the category of arbitration agreements.
251

  Its counterpart is Esso/BHP v. Plowman, in 

which the judge denied implied confidentially as either a contractual term or matter of law.  

The judge recognized a public interest exception negating confidentiality because the case 

involved an Australian utility company resisting price increases and the outcome of the case 

would affect consumer utility prices.    

143. Private commercial arbitration's emphasis on confidentiality may explain the split, and 

major arbitral institutions,
252

 legislators,
253

 and scholars contrast that goal with the guiding 

policy concern for public arbitration which "emphasizes . . . knowledge and 

accountability."
254

 

144. One policy concern militating in favor of default publicity is investment arbitrations‘ 

impact on the public as a whole.
255

  Without knowledge of the proceedings, the citizens have 

no basis upon which to influence the actions of their respective governments during the 

tribunal.
256

 In a related vein, taxpayers often must bear the burden of the arbitral outcome—

recognizing a citizen's stake in the proceedings while disallowing knowledge or direct 
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participation slights fundamental democratic principles.
257 

 Even if confidentiality were 

implied, these justifications support application of the public interest exception, which has 

been recognized in even the most stringent pro-confidentiality, private commercial 

arbitration jurisprudence.
258

 

145. The public impact of this tribunal's decision is manifest in the broad, catastrophic effects 

of the oil spill on the Sylvanian population.  Its resolution, specifically whether Claimant will 

be held responsible for the damage its wells caused or whether Respondent will have to 

compensate Claimant for its attempts at remediation, will have a significant economic impact 

on the Sylvanian taxpayers.  For this reason, the release of the proceedings best serves the 

Sylvanian people's legitimate interest.  

 

3.  Local law imposes no confidentiality obligation 

146. At the time of Claimants investment, the Sylvanian freedom of information regime made 

all information regarding international tribunals public by default.
259

  The 21 November 2009 

amendment to that law changed the default publicity rule to publicity with Sylvanian court 

approval.
260

  

147. Respondent's report was leaked in July 2009 by an unknown source prior to the 

November 2009 amendment and, as such, would still be governed by the default publicity 

rule.
261

  Claimant's expectation of privacy should also be governed by the default publicity 

rule because the initial investment and much of the damage that its wells caused also 

occurred prior to November 2009.
262
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148. Because the court-ordered release rule offered greater protection that the default publicity 

rule, application of the more protective rule cannot disappoint Claimant's expectations.  The 

Sylvanian court permitted the release of the proceedings, eliminating Respondent's duty to 

keep them confidential under Sylvanian law.  

 


