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STATEMENT OF FACTS 
 

1. On 31 January 2007, the Republic of Sylvania (“Respondent”) issued an international 

tender for deep sea exploration blocks in the Medanos field in the Libertad Gulf situated 

in the territorial waters of the Republic of Sylvania.1  

 

2. Claimant, Freedonia Petroleum LLC (“FP”), is an international energy company. FP is 

active in various regions of the world in the exploration and production of crude oil. 

Freedonia owns 60 percent of FP. The remaining 40 percent stake is owned by a 

consortium of privately-held and publicly-traded enterprises with expertise in various 

phases of oil exploration and production.2 

 

3. On 1 February 2007, FP incorporated Freedonia Petroleum S.A. (“FPS”) to participate 

in a bidding process for oil exploration permits off the coast of Sylvania. Respondent 

required foreign investors to incorporate a wholly-owned subsidiary in Sylvania to 

participate in the bidding. Prior to bidding, FPS conducted its own geological surveys.3 

 

4. On 28 February 2007, Respondent announced that it intended to award a 5-year non-

exclusive oil exploration and drilling license to FPS. On 26 May 2007, the Respondent 

and FPS entered into the Medanos License Agreement (the “MLA”).4 

 

5. FPS agreed in the MLA to take all appropriate measures to prevent discharges of oil on 

navigable water; and, in the event of a discharge, to ensure an immediate and effective 

removal of oil on navigable waters.5 

 

                                                 
1 Uncontested Facts, 17 June 2011, ¶ 3. 
2 Uncontested Facts, 17 June 2011, ¶ 1. 
3 Uncontested Facts, 17 June 2011, ¶ 3. 
4 Uncontested Facts, 17 June 2011, ¶ 4. 
5 Uncontested Facts, 17 June 2011, ¶ 5. 
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6. The MLA also included the following clause (Clause 18) which provided that: “The 

Republic of Sylvania undertakes to take all the necessary measures to ensure that FPS 

enjoys all the rights conferred upon it by this Agreement.” Clause 22 provides “This 

Agreement shall have the force of law.”6 

 

7. On 9 June 2009, a large explosion occurred in the Medanos Field causing several oil 

exploration wells to leak. The origin of the explosion was unknown and no definitive 

conclusions as to its cause has been determined. The damaged wells released as much as 

60,000 gallons of oil per day. On 16 June 2009 scientific advisors to the Sylvanian 

Government stated in a nationally-televised press conference that the oil could get into a 

“Loop Current” within a day and eventually damage the Sylvanian Keys, a protected 

marshland.7 

 

8. There were several indications that the disaster could worsen, and the ecological impact 

of the oil spill and FPS’s handling of it caused public outcry for the Respondent to take 

action.8 

 

9. On 29 September 2009, the leading Sylvanian newspaper (“La Reforma”) posted experts 

from a confidential report regarding the incident. The report noted the Coast Guard’s 

concerns that the damaged well would “become an unchecked gusher shooting millions 

of gallons of oil per day into the Gulf.” The report also revealed that five new leaks had 

been identified, leaks which could have been prevented had the company been better 

prepared or acted faster when the explosion first occurred. In the report FPS indicated 

that it could take up to six months to seal off the leaking wells, that there was a high 

probability that the flow of oil could become unchecked, and that if the oil reached the 

shoreline a complete cleanup would be impossible.9 

 

                                                 
6 Uncontested Facts, 17 June 2011, ¶ 6. 
7 Uncontested Facts, 17 June 2011, ¶ 7. 
8 Uncontested Facts, 17 June 2011, ¶ 8. 
9 Uncontested Facts, 17 June 2011, ¶ 9. 
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10. On 10 December 2009, coming under considerable public pressure, the Respondent 

amended the Oil Pollution Act (the “OPA”) to revise limitations on liability for damages 

resulting from oil pollution and to establish a fund for the payment of compensation for 

such damages. Several sections of the OPA were amended. The amendments broadened 

the scope of the term ‘damages’ and set out several new safety obligations. All of these 

measures were made effective retroactive to 1 June 2009.10 

 

11. On 12 February 2010 FPS initiated an action for declaratory relief in Sylvanian court to 

the effect that the terms of the MLA took precedence over the OPA amendments.11 

 

12. Hundreds of businesses in Sylvania are affected by the disaster, and thousands of 

individuals lost their jobs as a result. Industries vital to Sylvania, such as agriculture, 

seafood, and tourism, have been seriously damaged. The political and social climate in 

Sylvania is fraught.12 

 

13. On 26 February 2010, the Sylvanian Government ordered FPS to pay SD 150,000,000.13 

 

14. FPS commenced administrative proceedings before the Sylvanian Ministry of Energy to 

resist the request for payment, alleging that it had complied with all applicable safety 

obligations.14 

 

15. On 10 August 2010, Respondent adopted a new Hydrocarbon Law, which introduced 

several changes to the Sylvanian oil industry. The new law created the National 

Petroleum Company of Sylvania (the “NPCS”), a company fully owned by the 

Government of Sylvania. NPCS was incorporated on 30 August 2010. On 3 November 

2010, the President of Sylvania declared to the press that: “the oil spill in the Gulf of 

                                                 
10 Uncontested Facts, 17 June 2011, ¶ 11. 
11 Uncontested Facts, 17 June 2011, ¶ 16. 
12 Uncontested Facts, 17 June 2011, ¶ 21. 
13 Uncontested Facts, 17 June 2011, ¶ 17. 
14 Uncontested Facts, 17 June 2011, ¶ 17. 
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Libertad caused catastrophic damage. This has been aggravated by FPS’ abject 

incompetence and failure to remedy it.”15 

 

16. On 29 November 2010, NPCS management and operating teams, sent by Respondent, 

went to the leaking wells to assist FPS with its remedial work.16 

 

17. On 10 December 2010, the President of Freedonia contacted the President of Sylvania to 

commence diplomatic negotiations. Within a week, and after only two meetings, 

diplomatic negotiations were suspended by Freedonia.17 

 

18. On 23 December 2010, FP and FPS sent a written communication to the Republic of 

Sylvania announcing their intention to pursue arbitration.18 

 

19. On 23 March 2011, FP filed a request for arbitration before the International Chamber of 

Commerce against the Republic of Sylvania.19 

                                                 
15 Uncontested Facts, 17 June 2011, ¶ 19, 20. 
16 Uncontested Facts, 17 June 2011, ¶ 23. 
17 Uncontested Facts, 17 June 2011, ¶ 24. 
18 Uncontested Facts, 17 June 2011, ¶ 25. 
19 Uncontested Facts, 17 June 2011, ¶ 26. 
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SUMMARY OF ARGUMENT 
  

1. This Tribunal does not have jurisdiction to hear these claims. First, there is no jurisdiction 

ratione personae because the claimant is state-owned and is pursuing sovereign activities, 

and therefore is excluded from the definition of “investor” contained in the BIT. 

Furthermore, the actions of NPCS are not attributable to the Republic of Sylvania. And 

even if there is jurisdiction ratione personae, Claimant triggered fork-in-the-road 

preclusion when it initiated proceedings in domestic fora. If, however, this Tribunal does 

have jurisdiction, Respondent’s counterclaim for relief should be allowed. 

 

2. Respondent's actions do not amount to expropriation and were carried out in accordance 

with international law.  Respondent has not violated fair and equitable treatment nor 

Claimant's legitimate expectations.  Respondent's actions are justified under Article 9(2) 

of the Freedonia-Sylvania BIT, customary international law defenses of essential security 

and public interest, and Respondent's domestic law. Additionally, as no confidentiality 

exist and Claimant has not met its burden of proof, Respondent did not breach 

confidentiality obligations to Claimant. 
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PART ONE: JURISDICTION 

 

3. This Tribunal has no jurisdiction to hear any of the claims because it lacks jurisdiction 

Ratione Personae (I). Alternatively, Freedonia Petroleum triggered the fork-in-the-road 

provision of the Freedonia-Sylvania BIT when it chose to litigate this dispute in Sylvania 

(II). Without prejudice to (I) and (II), in the event that this Tribunal has jurisdiction 

Respondent’s counterclaim for declaratory relief should be allowed (III). 

 

I. THIS TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE 

 

4. This Tribunal lacks jurisdiction to hear this dispute because Claimant is not an investor as 

defined by the Freedonia-Sylvania BIT (A), and alternatively, the actions of NPCS are 

not attributable to Sylvania (B).  For the claims before this Tribunal to be heard they must 

meet the definition of an investment dispute set forth in the Freedonia-Sylvania BIT.  

Article 11 of the BIT defines an investment dispute: 

“…as a dispute involving (a) the interpretation of application of an Investment 
agreement between a Contracting Party and an Investor of the other Contracting 
Party; (b) the interpretation or application of any Investment authorization granted 
by a Contracting Party’s Investment authority to such Investor; or (c) an alleged 
breach of any right conferred or created by this Agreement with respect to an 
Investor or an Investment of an Investor of Contracting Party.”20 

 

5. This definition echoes the language of Article 25 of the ICSID Convention, which defines 

an investment dispute as a legal dispute that arises out of an investment and is between a 

contracting state and an investor of another contracting state.21 

 

A. Under the Freedonia-Sylvania BIT Freedonia Petroleum is not an investor 
 

6. Freedonia Petroleum is not an investor under the BIT because it is pursuing sovereign 

activites (1) and is funded by Freedonia (2). This specific exclusion is carved out of the 

BIT’s broad definition of investor by language designating claimant to as an investor so 

                                                 
20 BIT. 
21 ICSID Article 25. 
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long as they “do not pursue sovereign activities and are not funded by the other 

Contracting Party.”22 Because the BIT is lex specialis, it does not create obligations 

running in favor of entities that do not fall within its terms. 

 

7. Both Freedonia and Sylvania are signatories to the Vienna Convention on the Law of 

Treaties, which requires that treaties be interpreted in good faith, giving terms their 

ordinary meaning in context and in light of the object and purpose of the treaty.23 

 

1. Freedonia Petroleum is pursuing sovereign activities 

 

8. Freedonia Petroleum is a government-owned energy company engaged in oil exploration 

and crude oil production in furtherance of the sovereign interests of the State of 

Freedonia. Freedonia has a strong sovereign interest in ensuring a reliable source of crude 

oil, and has outsourced this task to a private entity. By extracting oil in “various regions 

of the world”24 FP provides Freedonia a diversity of sources for its crude oil, minimizing 

the country’s exposure to political instability in any one region.  

 

9. The makeup of the investors that hold the minority share of FP further indicates its true 

nature. Rather than a diverse group including large institutional investors, as would be 

expected in the case of a typical publicly-traded international energy company, the 

minority stake of FP is held by a basket of companies “with expertise in various phases of 

oil exploration and production.”25 This type of cooperative action is indicative of a 

shareholder base motivated by something more than just profit.  

 

10. FP is a government-owned organization pursuing national public goals on behalf of the 

government, and therefore satisfies the sovereign activities requirement of the BIT. 

 
                                                 
22 BIT. 
23 Vienna Convention on the Law of Treaties art. 31, May, 23, 1969, 1155 U.N.T.S. 331, 8 
I.L.M. 679 (1969). 
24 Uncontested Facts, 17 June 2011, ¶ 1 
25 Id. 
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2. Freedonia Petroleum is funded by Freedonia 

 

11. The Freedonia-Sylvania BIT does not allow a claimant to have investor status if on top of 

pursuing sovereign activities it is also “funded by the other Contracting Party.”26 This 

requirement is satisfied because Freedonia owns 60% of Freedonia Petroleum.27  

 

B. Allowing Freedonia Petroleum investor status amounts to an abuse of the 

Tribunal process by the State of Freedonia                

 

12. Arguments for allowing Freedonia Petroleum to claim investor status fail when 

considered in light of the object and purpose of the Freedonia-Sylvania BIT. The purpose 

of a BIT is to encourage investment by mitigating risk to investors that their investment 

will be devalued by arbitrary or unfair host state action. This is accomplished by 

providing the remedy of arbitration to investors who, being non-states with limited ability 

to engage in diplomacy, would otherwise be wholly dependant on their home state to 

pursue a remedy. 

 

13. But here Freedonia Petroleum is not otherwise dependant on Freedonia to pursue a 

remedy on its behalf because Freedonia Petroleum is the State of Freedonia. The 

language of the Freedonia-Sylvania BIT specifically forbids arbitration to an entity like 

Freedonia Petroleum, which, while otherwise qualifying as an investor, is de facto 

sovereign due to its state ownership. This exclusion is entirely proper because the system 

of investment dispute arbitrations is not intended to be used as leverage in diplomatic 

negotiations, which is exactly the way Freedonia has used it here. 

 

14. This provision of the BIT shows that the parties expected these types of disputes would 

be resolved through diplomacy at the state level. Given the magnitude of the disaster and 

its political, environmental, and social implications, that is exactly where this dispute 

belongs. 

                                                 
26 BIT, Art 1 § 3 
27 Uncontested Facts, 17 June 2011, ¶ 1 
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15. Less than two weeks after the only two diplomatic meetings between the countries, FP 

threatened Sylvania with arbitration.28 By leveraging up their diplomacy with the threat 

of binding arbitration Freedonia frustrated the very purpose of the BIT. This action is an 

abuse of the arbitration system, and it should not be rewarded by this Tribunal. 

 

C.     Alternatively, the actions of NPCS are not attributable to Respondent 

 

16. Because an investment dispute must be brought against a contracting state, in order for 

this Tribunal to have jurisdiction over Freedonia Petroleum’s expropriation claim the 

actions of NPCS must be attributable to the Republic of Sylvania. The Freedonia-

Sylvania BIT is silent on the issue of when private actions are attributable to a state.29 

This gap is filled by the International Law Comission Articles on Responsibility of States 

for Internationally Wrongful Acts,30 which “are widely regarded as a codification of 

customary international law” on this issue.31 

 

17. Based on those principles the conduct of NPCS is not attributable to Sylvania for three 

reasons: NPCS is not an organ of the state (1), NPCS is not empowered to exercise 

government authority (2), and NPCS was not acting on the instructions or under the 

direction of Sylvania (3). Because the conduct of private bodies are prima facie “not 

attributable to the State,”32 the burden to show attribution lies with the claimant. 

 

1. NPCS is not an organ of the State of Sylvania 
 

18. Under ILC Article 4, 

“[t]he conduct of any State organ shall be considered an act of that State under 
international law, whether the organ exercises legislative, executive, judicial or any other 
functions, whatever position it holds in the organization of the State, and whatever its 
character as an organ of the central government or of a territorial unit of the State. An 

                                                 
28 Uncontested Facts, 17 June 2011, ¶ 25 
29 BIT 
30 ILC Articles 4, 5, 8 
31 Noble Ventures, Inc. v Romania, ¶ 69. 
32 ILC Article 8, Comment 6  
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organ includes any … entity which has that status in accordance with the internal law of 
the State.”33 

 

19. For purposes of this Article the definition of organ “includes legislative, executive and 

judicial organs of the State.34 

 

20. While NPCS is fully owned by Sylvania, it is a corporation, and not a member of the 

legislative, executive, or judicial branches of the Sylvanian government. It therefore 

cannot be properly labeled an organ of the state and as such its actions cannot be 

attributed to Respondent under Article 4. 

 

2. NPCS is not empowered to exercise elements of governmental 

authority 

 

21. ILC Article 5 allows attribution of conduct of a non-organ if the entity “is empowered by 

the law of that State to exercise elements of the governmental authority.”35 This Article is 

limited to entities empowered by internal law “to exercise specified elements of 

governmental authority.”36 

 

22. When evaluating whether an entity is empowered with government authority tribunals 

look to the degree of integration of the entity with the government. In EnCana Corp. v. 

Ecuador the Tribunal considered the actions of Petroecuador, a company wholly owned 

by Ecuador.37 While the respondent did not contest attribution, in its discussion of 

attribution the Tribunal looked beyond the mere fact that Ecuador owned all the 

company’s shares. The tribunal noted the relevance of the fact that “Petroecuador was … 

                                                 
33 ILC Article 4 
34 Id. 
35 ILC Article 5. 
36 ILC Article 5, Commentary 3. 
37 EnCana Corp. v. Ecuador. 



Team C_Fabela 

 7 

subject to instructions from the President and others, and that the Attorney-General 

pursuant to the law had and exercised authority ‘to supervise the performance.’”38 

 

23. While Executive Order 2010 - 1023 authorized NPCS to “assist the Sylvanian 

Government by securing control of the relevant oil wells,”39, it represents a limitation of 

the authorization granted because any action by NPCS must be in furtherance of that 

goal. And there is no evidence of the type of integration present in EnCana Corp. v. 

Ecuador - there is no evidence of government control over day-to-day operations. NPCS 

did not exercise elements of government authority and therefore its actions are not 

attributable under Article 5. 

 

3. NPCS was not acting on the instructions or under the direction of 

Respondent 

 

24. ILC Article 8 provides that the conduct of an entity is attributable to the State if it is 

“acting on the instructions of, or under the direction or control of, that State in carrying 

out the conduct.”40 The Commentary to Article 8 reinforces the burden on claimant when 

it points out “that international law acknowledges the general separateness of corporate 

entities at the national level, except in those cases where the ‘corporate veil’ is a mere 

device or a vehicle for fraud or evasion.”41 

 

25. Under this principle conduct can be attributed to the State only if it “directed or 

controlled the specific operation and the conduct complained of was an integral part of 

that operation.”42 In United States – Countervailing Duty Investigation,43 a WTO case, 

the Appellate Body recognized this formidable burden when it required a “demonstrable 

                                                 
38 EnCana Corp. v. Ecuador, ¶ 154. 
39 Executive Order 2010 - 1023, § 2. 
40 ILC Article 8. 
41 Article 8 commentary 6, citing Barcelona Traction ¶ 56-58 
42 ILC Article 8, commentary 3. 
43 United States – Countervailing Duty Investigation. 
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link between the government and the conduct of the private body” before attributing the 

conduct of the private body to the State under Article 8.44 

 

26. Again, Claimant cannot meet its burden of showing a demonstrable link between the 

government of Sylvania and the actions of NPCS. While NPCS management and 

operating teams were “sent by the Government,”45 there is nothing in the record to 

indicate what direction they were given beyond helping NPS perform the remedial work 

necessary to comply with OPA requirements. There is also nothing in the record that 

shows that Sylvania controlled the operation. 

 

27. Claimant’s argument that the mere dispatch of NPCS teams to the wells is all that is 

needed for Article 8 attribution and therefore all subsequent NPCS actions are 

attributable fails. ILC Article 7 only allows attribution of  conduct ultra vires when the 

entity is an organ of the state or acts with specific government authority.46 Neither of 

these apply to NPCS, so any conduct beyond going to the wells and assisting with 

remedial work cannot be attributed to Sylvania. 

 

28. For these reasons the conduct of NPCS cannot be attributed to Sylvania under Article 8. 

 

II. EVEN IF THIS TRIBUNAL HAS JURISDICTION RATIONE PERSONAE, THE 

DISPUTE IS STILL BARRED BECAUSE CLAIMANT ELECTED DOMESTIC 

REMEDY 

 

29. The BIT between Sylvania and Freedonia creates a forum choice for potential claimants 

by preventing an investor from pursuing arbitration if the investor has already brought the 

investment dispute “before the courts having jurisdiction within the territory of the 

Contracting Party that is a party to the dispute.”47 

                                                 
44 United States – Countervailing Duty Investigation, ¶ 112. 
45 Uncontested Facts, 17 June 2011, ¶ 23. 
46 ILC Article 7. 
47 BIT. 
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A. The Freedonia-Sylvania BIT makes a claimant’s choice of the domestic 

forum binding 

 

30. Once a claimant brings an investment dispute in a domestic forum the fork-in-the-road 

provision precludes bringing it to arbitration.48 A binding forum choice for potential 

claimants represents a proper balance of the competing values in an investment treaty. On 

one side, potential investors want access to a neutral forum to resolve any of its claims 

against a host state, and that access should not be barred by every claim filed in a 

domestic forum. On the other side, host states want to avoid repetitive litigation of the 

same dispute. 

 

31. The terms of reference only ask this Tribunal to consider the effect of the administrative 

proceedings before the Ministry of Energy.49 The administrative proceedings alone are 

enough to trigger fork-in-the-road preclusion, but they cannot be considered in isolation 

because they represent FP’s second attempt to litigate this investment dispute. First it 

sought declaratory relief in Sylvanian courts, and then it subsequently filed an 

administrative claim with the Sylvanian Ministry of Energy.50 FP’s latest attempt is the 

present action before this Tribunal. 

 

32. Even though the administrative proceedings before the Ministry of Energy are themselves 

sufficient to trigger preclusion, this Tribunal should exercise its power under Article 19 

of the ICC Rules of Arbitration and rule on its effect as well as the effect of the action for 

declaratory relief in the Sylvanian courts. Exercise of this power is justified in the present 

situation because of the similarity of the actions and the need to deter future forum 

shopping. Also, while the action for declaratory relief remains pending, claimant’s 

administrative claim was rejected. 

 

                                                 
48 BIT. 
49 Terms of Reference, d(A)(i). 
50 Uncontested Facts, 17 June 2011, ¶ 16, 17. 
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B.   This dispute satisfies identities test 

 

33. In order to trigger fork-in-the-road preclusion the parties and the causes of action in each 

of the proceedings must be identical.51 

 

1. The parties before this tribunal are identical to the parties before Sylvanian 

fora because FP’s complete ownership of FPS makes the actions taken by 

FPS actions of FP 

 

34. The actions in Sylvanian courts and before the Ministry of Energy were initiated in the 

name of FPS but they were the actions of FP. It is possible for the legal acts of a 

subsidiary to be attributable to the parent, a principle set forth in Genin v. Estonia. That 

case involved Estonia’s revocation of the banking license of a subsidiary and an 

investment dispute brought by foreign investors of the parent corporation.52 

 

35. While in Genin v. Estonia the tribunal did not find that the action of the subsidiary 

triggered the fork in the road, its denial was based on two facts that are distinguishable 

from the present case: (1) Estonia was the only “jurisdiction competent to deal with” the 

Bank of Estonia’s revocation of a license; and (2) the domestic claim was brought on 

behalf of all the subsidiary’s shareholders, of which foreign investors were a small 

minority, while the investment dispute involved only the rights of certain foreign 

investors.53 

 

36. Neither characteristic is present here.  This is precisely the type of dispute contemplated 

by the BIT because the damages flow directly from an allegedly sovereign act of 

Sylvania, the legality of which FP disputes. As it is well within the remit of an ICC 

tribunal, there is no reason is must be in a Sylvanian forum. And because FPS is one-

                                                 
51 Genin, ¶ 331  
52 Genin, ¶ 333 
53 Genin, ¶ 332-33 
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hundred percent owned by FP, both the domestic and international claims are for the 

benefit of the same parties: FP’s shareholders.54 

 

37. To accept Claimant’s argument requires conscious disregard of its cognitive dissonance. 

Claimant seeks to enforce the rights of its wholly-owned subsidiary without being bound 

by the legal actions of the very same subsidiary. Claimant cannot enjoy the benefit of its 

subsidiary’s legal claims while avoiding the consequences of its legal actions. Allowing 

corporations to assume multiple personalities when convenient would create the very 

result that fork-in-the-road clauses are intended to prevent: parallel pursuit of identical 

claims. 

 

2. The claims FP brought in Sylvania are identical to the claims before this 

Tribunal  

 

38. The claims FP brought in Sylvania are identical to the claims now before this Tribunal 

because they meet the strict definition of investment dispute in the Freedonia-Sylvania 

BIT (a), are also covered by the umbrella clause (b), and are the same causes of action 

(c). 

 

a)  The domestic claims meet the definition of investment dispute in the 

Freedonia-Sylvania BIT 

 

39. Article 11 of the Freedonia-Sylvania BIT defines an investment dispute as “a dispute 

involving (a) the interpretation or application of an investment agreement…”55 

 

40. In the administrative proceedings brought before the Sylvanian Ministry of Energy, FP 

alleged that it complied with “all applicable safety obligations.”56 One of the sources of 

these safety obligations is the MLA. So in order to determine whether FP complied with 

                                                 
54 Uncontested Facts, 17 June 2011, ¶ 1. 
55 BIT Article 11. 
56 Uncontested Facts, 17 June 2011, ¶ 17.  
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the MLA safety obligations the administrative body first had to interpret the meaning of 

those obligations. Because it required interpretation of an investment agreement, the 

action was an investment dispute under the BIT. 

 

41. In its action for declaratory relief FP asks the court to hold that the language giving the 

MLA the “force of law”57 and the requirement that any change to the agreement be made 

only with mutual assent, in combination, take precedence over a law passed by the 

Sylvanian Congress.58 In order to come to any conclusion on that question the court 

would be forced to interpret the meaning and application of those two clauses in the 

MLA. Therefore the action for declarative relief is also an investment dispute under 

Article 11 of the BIT. 

 

b)  Alternatively, the umbrella clause in the Freedonia-Sylvania BIT 

makes the disputes arising out of the Medanos License Agreement 

investment disputes 

 

42. Article 10 of the Freedonia-Sylvania BIT obligates the parties to 

“constantly guarantee the observance of any obligation it has assumed with regard to 
Investments in its Territory by Investors of the other Contracting Party.”59 

 

43. It is generally understood that this type of clause, often referred to as an umbrella clause, 

gives investors protections beyond those already existing in international law.60 Without 

this language a breach of an investment contract would only rise to the level of an 

investment dispute if the breach also implicated some other obligation under international 

law, such as fair and equitable treatment or expropriation. The umbrella clause turns 

contractual obligations into a obligations under international law. 

 

                                                 
57 Uncontested Facts, 17 June 2011, ¶ 6. 
58 Uncontested Facts, 17 June 2011, ¶ 16.  
59 BIT Article 10. 
60 Christopher Schreuer, Travelling the BIT Route: Of Waiting Periods, Umbrella Clauses and 
Forks in the Road, 5 J.W.I.T. 2, 250 (2004). 
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44. The Tribunal in SGS v. Phillipines echoed this interpretation when considering similar 

language.61 There the Tribunal found that the umbrella clause incorporated investment 

agreements into the BIT, elevating the breach of a contractual obligation to the level of an 

investment dispute if the obligation was “with regard to specific investments”.62 

 

45. Both of the claims brought by FP are with regard to a specific investment, namely, FPS 

and the wells covered by the MLA. 

 

46. But the incorporation of contractual obligations into the BIT is not without limits. 

Guarding against “indefinite expansion”63 of the scope of a similar clause in the Pakistan-

Switzerland BIT, the Tribunal in SGS v. Pakistan ruled that it did not incorporate all 

contractual obligations, just those relating to an investment as defined in the BIT.64 In 

limiting the scope of the umbrella clause the Tribunal noted its placement away from the 

other substantive obligations in the BIT, reasoning that closer proximity would compel a 

more expansive reading of the clause. 

 

47. Even if this Tribunal finds that the claims brought by FP in Sylvanian fora are not 

regarding a specific investment, however, they are still investment disputes because this 

umbrella clause should be read more broadly than the one in SGS v. Pakistan. Whereas 

the umbrella clause in the Pakistan-Switzerland BIT was placed near the end of the 

document, far from the substantive obligations, the umbrella clause in the Freedonia-

Sylvania BIT is grouped with the substantive provisions.65 Based upon the reasoning of 

the SGS v Pakistan Tribunal, this placement indicates the intent of the contracting parties 

to elevate any dispute arising out of the MLA to the level of an investment dispute, not 

just those with regard to specific investments. 

 

                                                 
61 SGS v. Phillipines. 
62 SGS v. Phillipines ¶ 128. 
63 SGS v. Pakistan ¶ 166. 
64 SGS v. Pakistan ¶ 171. 
65 BIT Article 11. 



Team C_Fabela 

 14 

c)  In addition to being investment disputes, the causes of action in the 

domestic proceedings are identical to the causes of action before this 

tribunal 

 

48. In the administrative proceedings before the Ministry of Energy, FP is in effect alleging a 

violation of the fair and equitable treatment standard by denying them their legitimate 

expectations. As an investment agreement, the MLA provides the legitimate expectations 

of the investor vis-á-vis the investment. FP disputes the propriety of the fine, arguing 

compliance with all “applicable safety obligations,”66 which in context means compliance 

with all pre-OPA safety obligations. Their administrative claim therefore turns on 

whether the MLA takes precedence over the OPA and, if so, the propriety of the 

retroactivity of the OPA safety obligations. Their investment dispute before this Tribunal 

turns on exactly the same issues, and regardless of its name in Sylvania the cause of 

action is the same. 

 

49. Similarly, in its previous action for declaratory relief FP asked the Sylvanian court to 

interpret the meaning of the MLA and give its provisions force.67 Therefore Claimant 

asked Sylvanian courts to enforce their legitimate expectations – legitimate expectations 

that, based on their claim, FP already viewed as having been breached when Sylvania 

ordered them to come into compliance with the new OPA safety obligations.  

 

50. The Claimant argues for a more limited application of this requirement, but the inevitable 

consequences of such an interpretation are anathema to forum choice jurisprudence. 

Claimant’s interpretation would allow an investor to bring a claim before a domestic 

court under the guise of a contract dispute, take action in an administrative body, and 

simultaneously pursue remedies in international arbitration. Subjecting host states to 

repetitive litigation is precisely the result that fork-in-the-road jurisprudence aims to 

avoid.  

 

                                                 
66 Uncontested Facts, 17 June 2011, ¶ 17.  
67 Uncontested Facts, 17 June 2011, ¶ 16.  
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51. Beyond their simply sharing status as investment disputes these claims are identical 

causes of action; giving the cause of action a domestic pseudonym does not change its 

true nature. 

 

52. For all the foregoing reasons the domestic claims are sufficiently identical to trigger fork 

in the road preclusion. 

 

C.  Freedonia Petroleum initiated domestic proceedings voluntarily 

 

53. In order to trigger fork in the road preclusion the claimant must have made a choice to 

avail itself of the domestic forum.68 This requirement protects the interests of investors 

by ensuring that they will only be accountable for decisions they actually make. 

 

54. In Genin v. Estonia the Tribunal allowed jurisdiction even though Claimant’s subsidiary 

had brought a dispute to the courts and administrative tribunals of Estonia.69 The tribunal 

relied in part on the fact that the “[subsidiary] had no choice but to contest the revocation 

of its license in Estonia.”70 

 

55. While the legal actions of FP, taken through its subsidiary, were in reaction to actions of 

Respondent, they were not defensive in a way that would allow avoidance of fork-in-the-

road preclusion. As Genin v. Estonia illustrates, the critical issue is whether the claimant 

was presented with a choice between arbitration and domestic proceedings, or whether 

actions of the host state forced the investor into domestic proceedings.  

 

56. Respondent took no action that required a response in a Sylvanian court or administrative 

body. At each point when FP claims a violation of its rights – when the Sylvanian 

Congress passed the OPA, when Sylvania fined FP, and when NPCS teams were sent to 

help FPS bring their wells into compliance with regulations – FP could have initiated 

                                                 
68 Genin v. Estonia. 
69 Id. 
70 Id. ¶ 331. 
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proceedings that would have led to this Tribunal having jurisdiction over this dispute. 

Instead FP chose to litigate this dispute in Sylvania, not once, but twice. This Tribunal 

should respect that choice. 

 

D.  Granting jurisdiction would promote forum shopping 

 

57. One purpose of the fork-in-the-road is to protect host states from being subjected to 

repetitive litigation of the same underlying dispute. A byproduct of it is that potential 

claimants are forced to make an ex ante determination of where it is best to bring their 

claim, weighing all relevant factors.  

 

58. Allowing these claims to go forward would encourage future claimants to forum shop in 

the same way Claimant has here. First, Claimant sought out a Sylvanian court. Then it 

brought the dispute before the Ministry of Energy. After an unfavorable result from the 

latter, and before the Sylvanian court even had time to decide the case, it initiated these 

proceedings. Claimant has tried all available avenues in an attempt to get a favorable 

result in one. This scattershot approach should not be rewarded lest it be encouraged. 

 

III.  WITHOUT PREJUDICE TO (I) AND  (II), IN THE EVENT THAT THIS 

TRIBUNAL HAS JURISDICTION RESPONDENT’S COUNTERCLAIM FOR 

DECLARATORY RELIEF SHOULD BE ALLOWED 

 

59. If this Tribunal has jurisdiction over this dispute then it should also exercise jurisdiction 

over respondent’s counterclaim for declaratory relief because it requires similar 

interpretation and application of the MLA. This Tribunal is competent to handle this 

issue, and the interests of efficiency and consistency demand it. 

 

60. Counterclaims are allowed under Article 5 of the ICC Rules of Arbitration.71 The 

counterclaim asserted by Respondent asks this Tribunal to find that FP caused 

                                                 
71 ICC Rules of Arbitration, 1 January 1998, Article 5. 
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devastating harm to Sylvania and seek appropriate damages.72 Claimant attempts to 

characterize this counterclaim as between Respondent and FPS, not FP, but again that 

argument is logically inconsistent. It would require this Tribunal to rule that FP can 

enforce the rights of its wholly-owned subsidiary, but at the same time allow it immunity 

from any liability incurred by the very same subsidiary. Once pierced, the corporate veil 

cannot be reconstructed for convenience. 

 

61. Because Respondent and FPS are functionally the same for purposes of this dispute, any 

claims of Respondent against FPS may be properly brought against claimant.  

 

IV.  CONCLUSION ON JURISDICTION 

 

62. This Tribunal lacks jurisdiction because Freedonia Petroleum, as a state-owned entity 

pursuing sovereign activities, does not meet the definition of investor set out in the 

Freedonia-Sylvania BIT. Moreover, the actions of NPCS are not attributable to the state 

of Sylvania. Even if there are proper parties before this Tribunal, jurisdiction is still 

barred because Claimant triggered fork-in-the-road preclusion when it pursued remedies 

in Sylvanian fora. If, however, this Tribunal rules that it has jurisdiction over the dispute, 

then it should also hear Respondent’s counterclaim for declaratory relief. 

 

 

 
 
 
 

 

                                                 
72 Terms of Reference, § (c)(ii). 
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PART TWO: MERITS 

 

63. Respondent’s actions were in compliance with international and domestic law (I). 

Respondent did not violate Claimant’s legitimate expectations or fair and equitable 

treatment (II). Respondent was under no obligation of confidentiality, therefore the claim 

for breach fails (III). 

 

I.   RESPONDENT’S ACTIONS WERE IN COMPLIANCE WITH 

INTERNATIONAL AND DOMESTIC LAW 

 

64. Respondent did not expropriate Claimant’s property under general international law 

because Respondent has a sovereign right to regulate foreign investment within its 

territory and Claimant’s investment is, therefore, subject to regulations.  Firstly, the 

regulations affecting Claimant’s investment do not amount to expropriation under 

international law (A).  Secondly, the Freedonia-Sylvania BIT and general international 

law provide for legal expropriation under these circumstances (B). Thirdly, Respondent 

has the right to defend its essential security and public good in the face of economic and 

environmental devastation (C). 

 

A.  Regulations affecting Claimant’s investment do not amount to expropriation 

 

65. Direct expropriation occurs when an investment is nationalized, taken either through 

formal transfer of title or physical seizure, without compensation.73 

 

66. In the present case, Respondent did not directly expropriate Claimant’s investment.  

There cannot be a direct expropriation without a physical seizure or title transfer and 

Respondent did neither.74   

 

                                                 
73 OECD p. 3 
74 See facts generally  
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67. Host-state regulations that are lawful exercises of governmental powers may affect 

foreign interests considerably without amounting to expropriation.75  In Saluka v. Czech 

Republic, the host state entity assumed control over a foreign investor’s bank that failed 

to maintain sufficient liquidity.76  The tribunal held there was no expropriation because 

the host’s takeover was a permissible regulatory action.77 

 

68. In the present case, Respondent lawfully exercised government regulatory powers in 

response to an emergency situation.  Claimant’s failure to adequately respond to the oil 

spill and its inability to take sufficient recovery measures violates the health and safety 

standards contained within the purpose of the Freedonia-Sylvania BIT.78    

 

69. There is no generally accepted or clear definition of  “indirect expropriation”.  However, 

tribunals have considered three factors when determining if indirect expropriation has 

occurred: the duration of the regulation, the regulation’s economic impact, and the 

character of the governmental measure. 

 

70. In Hauer v. Land Rhelinland-Pflaz, the European Union issued an order prohibiting the 

planting of a type of seed for three years.  The tribunal held there is no violation of 

property rights where the order is only valid for a transitory period.79  In like manner, the 

tribunal in S.D. Myers v. Canada, ruled that the general rule on expropriation requires a 

permanent disposition of a property right and a temporary deprivation does not constitute 

expropriation.80 

 

71. Where initiatives are only valid for a temporary period of time there is no indirect 

expropriation. Expropriation is a lasting removal of an owner’s economic rights.  In the 

present case, Respondent merely suspended Claimant’s non-exclusive license until 

                                                 
75 Ian Brownlie, Public International Law, Oxford University Press 6th Ed. 2003 at 509. 
76 Saluka v. Czech Republic Award ¶ 263-264 
77 Id. 
78 BIT purpose 
79 Hauer v. Land Rheinland-Pflaz, op. cit n 7 
80 S.D. Myers v. Canada Award ¶ 283 
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Claimant presents a plan to curtail and remedy the damage caused by the oil spill.81 This 

measure is not permanent. In fact, the suspension terminates at the will of Claimant as 

soon as Claimant presents a plan to curtail and remedy the damages. As there is no 

complete and lasting deprivation of Claimant’s complete and economic rights as a result 

of Respondent’s regulations, there has been no indirect expropriation. 

 

72. Tribunals also consider the economic impact a host state’s measure has on a property 

owner in determining whether there has been expropriation.  The majority of tribunals 

have held that diminution of an investment’s value attributable to the host state’s 

regulatory action is insufficient to show expropriation where the investment is still 

operable, even if profits have been reduced.82  In Sempra Energy v. Argentina, Argentina 

guaranteed tariff reductions in order to attract foreign investment.83 In response to the 

subsequent economic crisis, Argentina revoked all guarantees to the detriment of foreign 

investors.84  The tribunal held that an adverse affect on the value of a foreign investor’s 

business is insufficient to show expropriation, rather, the value of the investment must be 

“virtually annihilated” for a finding of expropriation.85 

 

73. In the present case, there is no evidence that the measure has caused a level of “virtual 

annihilation” of FPS’s value.  The regulatory measures taken by Sylvania occurred after 

the catastrophic spill and were remedial in nature.  Claimant has not alleged that FPS’s 

value has been eliminated in its entirety.86  NPCS only has provided assistance to the 

leaking wells and not any wells that were properly functioning.87  So the assistance 

provided by NPCS actually adds to the value to the investment by bringing non-

compliant wells into compliance, helping those wells to more quickly resume extraction, 

and cleaning up the area so that business may carry on.  

                                                 
81 Emergency Authorization, § 2. 
82 Vandevelde 297 
83 Sempra Energy v. Argentina pg 2 
84 Id. 
85 Sempra Energy v. Argentina, Award ¶ 283 - 285 
86 Facts generally, Clarification ¶ 37  
87 Clarification ¶ 56  
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74. There is no expropriation where the character of the government measure is protection of 

public health, safety, morals or welfare.88  Further, states enjoy a wide margin of 

appreciation concerning the establishment of measures implemented for the public 

interest.89  In Methanex v. United States, certain chemicals were banned because of 

environmental concerns and as a result the market for that chemical was destroyed.90  

Using only general environmental concerns as justification, the tribunal ruled that these 

extraordinary measures were for a public purpose and that there was no expropriation.91 

 

75. In the present case, Respondent’s measures were motivated solely out of concern for the 

public good.  The oil spill on June 9, 2009 threatened both the sustainability of the 

Sylvanian environment as well as the health and safety of Respondent’s citizens.92  

Claimant failed to remedy the situation for seventeen months, at that time acted 

accordingly under new regulations to protect its environment and people by, “undertaking 

the necessary remedial works”.93  Accordingly, the character of the measure Respondent 

enacted demonstrates that there was no expropriation as it was a measure employed for 

the public good. 

 

B.    Respondent’s actions were lawful 
 

76. Article 4 of the Freedonia-Sylvania BIT permits measures that permanently or 

temporarily limit the Investor’s ownership, possession, control or enjoyment where: the 

measure is specifically provided by law or through orders of entities having jurisdiction 

(1), for public purpose or national interest (2), and are taken on a non-discriminatory 

basis (3) with compensation (4).94         

 

                                                 
88 G. Christie, p. 338. 
89 ECHR, Protocol 1, Article 1 
90 Methanex v. United States  
91 Id. 
92 Uncontested Facts, 17 June 2011 ¶ 7. 
93 Uncontested Facts, 17 June 2011 ¶ 23. 
94 BIT Article 4(2) 
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77. Similarly, customary international law does not preclude states from expropriation where 

the taking of the investment is for a public purpose (1), is provided by law (2), is done in 

a non-discriminatory manner (3) and with compensation (4).95  

 

1. Respondent’s actions conformed with all legal provisions and procedures 
 

78. To comply with due process of law, the host state must provide the investor with an 

adequate opportunity to challenge the legality of the expropriation and the amount of 

compensation under host-state law.96 

 

79. Here, Claimant has had ample opportunity to challenge Respondent’s actions under host-

state law.  Claimant initiated two actions in Sylvania in February 2010 against 

Respondent.97   Proceedings from one action are still ongoing in the Sylvanian court.98  

Therefore, as the Claimant has been given the opportunity and is currently challenging 

Respondent’s actions, it has not been deprived of due process of the law.  

 

2.  Respondent acted for public purpose and in national interest 

 

80. A host state has wide discretion in determining whether there is a public purpose and if 

their national interests are threatened.99 Here, Article 4(2) of the Freedonia-Sylvania BIT 

permits host states to expropriate where there is a public purpose or national interest.100    

 

81. The explosion and subsequent oil spill is a matter of national interest and remedying its 

effects is an important public purpose.  Protected marshland areas and the Gulf of 

Libertad suffered severe devastation resulting in significant public outcry.101  Not only 

                                                 
95 OECD p. 3. 
96Vandevelde pg 273 
97 Uncontested Facts, 17 June 2011 ¶ 16 
98 Facts generally  
99 British Petroleum v. Government of the Libyan Arba Republic ¶ 329. 
100 BIT Article 4(2) 
101 Uncontested Facts, 17 June 2011 ¶ 9 
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were businesses adversely affected, but thousands of citizens are now jobless as a result 

of the spill.102  Respondent acted out of an obligation to protect its national interests and 

the public good.  The purpose of Respondent’s regulation is to remedy the devastating 

economic and environmental impacts of the spill by providing cleanup to the Gulf of 

Libertad.   Respondent’s measures are both justified and protected under BIT Article 

4(2)’s definition of lawful expropriation for public purpose and national interest.   

 

3.  Respondent acted on a non-discriminatory basis 

 

82. Host states are prohibited from expropriating investments for reasons unrelated to the 

host state’s legitimate regulatory objectives.103  In determining whether a host state has 

discriminated against a foreign investor, tribunals consider three factors.104 First, 

tribunals identify entities that receive national treatment.  Second, tribunals look to 

entities in like circumstances that qualify for national treatment in order to ascertain the 

best level of treatment available, and then compare that to the treatment given the 

expropriated entity. Finally, tribunals consider facts as may be relevant to justify any 

difference in treatment.105  

 

83. Here, there is nothing in the record to suggest that Claimant was discriminated against.  

There is no basis of comparison for national treatment as Claimant, having won the bid to 

explore the Medanos Field, is the only company extracting oil in the area.106  Respondent 

was justified in bringing in NPCS to assist in the cleanup because Claimant had not 

adequately responded to the oil leak.  Additionally, Claimant had sufficient time to plan 

for and carry out cleanup following the oil leak, yet failed to do so.   Therefore 

Respondent did not act in a discriminatory manner, Respondent responded to the 

situation Claimant created. 

 
                                                 
102 Amicus Curiae ¶ 12. 
103 Vandevelde pg 273 
104 Id. 
105 BG Group ¶ 356 
106 Uncontested Facts, 17 June 2011 ¶ 3 
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4. Respondent’s actions do not require compensation to Claimant 

 

84. Respondent is not obligated to compensate Claimant because the regulatory action of 

intervening in the cleanup did not exceed what was necessary to achieve a vital public 

need.  Furthermore, any compensation would be premature because Respondent has fined 

Claimant, who has yet to pay, and Claimant’s action against Respondent is still ongoing 

in Sylvanian courts.   

 

85. Although compensation is required when expropriation occurs, it is widely recognized 

that expropriation without compensation is permitted when it is done for a public 

purpose.107 The Harvard Draft Convention on the International Responsibility of States 

for Injuries to Aliens contends it is not wrongful for a competent authority of the host 

state to take alien property without compensation, if done to maintain public order, 

health, or morality.108   

 

86. The European Convention on Human Rights also recognizes that property may be 

deprived without compensation if there is public interest.  The Convention states that the 

individual property owner’s right to peaceful enjoyment does not preclude the host state’s 

right to take where there is sufficient public need.109  

 

87. In addition, the OECD Draft Convention on Foreign Property acknowledges the host 

state’s sovereign right to deprive owners of their property without compensation in the 

pursuit of its political, social or economic ends.110  The Convention states that denying 

the host state of this right would be an interference with the host state’s independence, 

autonomy and the power to regulate, all of which are equally recognized by international 

law.111 

 
                                                 
107 OECD pg 7 
108 Harvard Draft Articles 10(5) 
109 ECHR, Protocol 1, Article 1 
110 OECD Draft Convention on Foreign Property 12 October 197 pg 23 - 25 
111 OECD Draft Convention on Foreign Property 12 October 197 pg 23 - 25 
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88. In LG&E v. Argentina, the tribunal ruled that where expropriation results from regulation 

having a social or general welfare purpose the host state is not required to compensate, 

unless the means were disproportional to the need being addressed.112  In contrast, in 

Tecmed v. Mexico, the tribunal determined the expropriation should have been 

compensated because there was an insufficient public benefit to the host state.113 Thus, it 

is widely recognized that a host state is permitted to expropriate without compensation 

where the public benefit from the investor’s deprivation is sufficiently great.  

 

89. This Tribunal should use a similar public interest analysis and rule that Respondent is not 

required to compensate Claimant.  Respondent, as a sovereign authority, has the right to 

control the use of property in its territory in order to maintain public welfare and pursue 

domestic goals.114 In the area effected by the oil spill, vital businesses were destroyed and 

thousands of citizens lost their jobs because of Claimant’s “abject failure and 

incompetence” in its response to the oil spill.115  Claimant committed to environmental 

protection obligations contained in the Medanos License Agreement, and their failure to 

do so resulted in substantial damage to Respondent’s economy, environment, and its 

people.116   Respondent’s regulations served to benefit its domestic environmental and 

economic welfare. 

 

90. In the event compensation is appropriate, general international law does not require that 

such compensation be made immediately.117  In the present case, determining what 

compensation may be owed to Claimant or Respondent is currently impossible, and there 

is no reason to assume compensation must be made immediately.  Both Respondent and 

Claimant have instituted claims against one another demanding damages.118  Until these 

                                                 
112 LG&E v. Argentina Award ¶ 195. 
113 Tecmed v. Mexico 
114 OECD Draft Convention on Foreign Property, ECHR, Harvard Draft Convention on 
International Responsibility of States for Injuries to Aliens  
115 Uncontested Facts, 17 June 2011 ¶  21 
116 Uncontested Facts, 17 June 2011 ¶  21, 22 
117 Vandevelde, 210 
118 Terms of Reference § C (iii) 
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disputes are settled and liability has been established, it is premature for either party to 

deliver compensation to the other.   

 

D.    Respondent may rely on defenses of essential security (1), public interest (2), 

and domestic law (3) 

  

1. Essential security 
 

91. Article 9(2) of the Freedonia-Sylvania BIT states:  

“Nothing in this Agreement shall be construed to preclude a Party from applying 
measures that it considers necessary for...the protection of its own essential 
security interests.”119 

 
92. As a party to the Freedonia-Sylvania BIT, contracting parties agreed in Article 9(2) that 

Respondent may apply any measures that Respondent considers necessary for its own 

essential security interests.  Respondent may use a self-judging standard, pursuant to 

Article 9(2) of the BIT, to determine if such an essential security interest exists and apply 

any measures Respondent considers necessary.    

 

93. Measures may be taken based on essential security interests when the host state has 

determined, from a self-judging standard, that the host state’s security interests are 

threatened.120  A host state must raise a plea of necessity when protecting an essential 

security interest.121  Necessity arises where there is an irreconcilable conflict between the 

essential security interest and a host state’s obligation.122  Host states are entitled to raise 

necessity as a defense because the importance of a sovereign’s essential security is 

protected by customary international law as the necessity defense codified the ILC 

                                                 
119 BIT Article 9(2) 
120 Valdevelde 181 
121Id.  
122 Commentary on ILC, Article 25 ¶ 2 
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Articles.123  When a host state’s conduct is deemed necessary, such conduct is protected 

by the essential security exception and therefore the host state will not be in breach.124 

 

94. In Continental Casualty v. Argentina, Argentina enacted a regulatory measure that 

resulted in the devaluation of a foreign investor’s investment.125 Argentina took this 

action in order to protect its economic security, which was unstable at the time the 

measure was enacted.126  The tribunal ruled that protection of economic security may 

constitute an essential security interest defense.127  The tribunal also determined that there 

is no requirement that the host state’s economy completely collapse in order to qualify for 

the essential security exception.128   Rather, necessity should be determined by assessing 

the relative importance of interests promoted by the host state’s measure on the one hand, 

and the protection of the investment on the other; the measure’s contribution in 

promoting these interests; and the measure’s restrictive impact on the investment.129    

 

95. Respondent is a coastal country.  The oil spill devastated key industries, including 

agriculture, seafood, and tourism.130  Thousands of citizens have lost their jobs and 

hundreds of businesses have been adversely affected.131  Respondent’s measures were 

created in the interest of Respondent’s adversely affected domestic economy.  The 

measures had a minimum restrictive impact on the Claimant because Claimant is only 

required to create a plan for cleanup and nothing more.132  Not only has Claimant shirked 

its obligation to clean up the oil it spilled, it hasn’t even come up with a plan to do so. 

Thus it was necessary for Respondent to take action before any more damage could be 

done to the economy. 
                                                 
123 National Grid v. Argentina 
124 Vendevelde 181 
125 Continental Casualty v. Argentina 
126 Continental Casualty v. Argentina 
127 Continental Casualty v. Argentina Award, para 175  
128 Id. 
129 Id. para 187  
130 Amicus Curiae ¶ 12 
131 Id. 
132 Emergency Authorization § 2 
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96. Respondent acted in good faith when invoking Article 9(2).  Article 26 of the Vienna 

Convention on the Law of Treaties requires that all treaty obligations be carried out in 

good faith.133  Where a self-judging standard has been selected, deference must be given 

to a state’s self-judging determination that an essential security interest is threatened.  

 

97. Respondent’s actions reflect an exercise of good faith in invoking Article 9(2).  

Respondent waited a reasonable period of time for Claimant to fulfill its obligations 

concerning environmental sustainability and the health and safety.  After seventeen 

months of deference Respondent could wait no longer, and in good faith took the steps 

necessary to restore the Gulf of Libertad.  Claimant has not produced any evidence in the 

record to refute Respondent’s good faith actions.  Respondent meets the standard of good 

faith required in both international law and its treaty obligations.   

2. Public interest 
 

98. Article 4 of the Freedonia-Sylvania BIT permits either party to expropriate, “...for public 

purposes or national interest...”.134   

 

99. In the present case, both Respondent’s environment and the health and safety of its 

people are matters of national interest.  Respondent’s coastal environment has been 

destroyed by the oil spill, and the damage was amplified by Claimant’s failure to 

sufficiently clean up.135  The Libertad Gulf is one of the world’s most important bodies of 

water and Respondent could not continue to sit idly by during this catastrophe.136  

Respondent has a right to protect its environment as a matter of national interest.  Further, 

because the Freedonia-Sylvania BIT recognizes expropriation for public purposes as 

legal, Respondent has committed no wrongdoing.   

 

                                                 
133 VCLT Art. 26  
134 BIT Article 4(2) 
135 Amicus ¶ 5 
136 Amicus ¶ 2 
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3. Domestic law 
 

100. Respondent may rely on its domestic law.  Host states have a legitimate right to regulate 

domestic matters within their own borders and determine their public interests.137  Host 

states have an obligation to act in a consistent manner; meaning host states should not 

arbitrarily revoke preexisting decisions or assurances that an investor may have relied 

upon.138  Investors are required to meet the requirements of host state’s law.  Investors 

cannot reasonably expect circumstances to remain unchanged for the duration of the 

investment, especially in the event of an emergency.139 

 

101. Respondent had a legitimate right to amend its laws in order to regulate its domestic oil 

industry within its own borders, especially given the vital public interest of the 

environment and health and safety of its citizens.  Respondent did not act arbitrarily, nor 

did it revoke preexisting assurances that Claimant may have relied on.  While the 

Medonas License Agreement states, “this Agreement has the force of law”,140 there is no 

evidence of a stabilization clause that would “freeze” Respondent’s laws and exempt FPS 

from amended legislation or any other clause that would assure Claimant that 

Respondent’s laws would remain unchanged.  Claimant cannot have reasonably expected 

Respondent’s laws to remain the same given the emergency situation caused by the oil 

spill.  Respondent may rely on its domestic laws as it made no preexisting assurances to 

Claimant that conflict with the amendments to Respondent’s laws.   

 

 

 

 

 

 

 
                                                 
137 Gamin v. Mexico ¶ 93; S.D. Myers v. Canada  ¶ 261, 263; Waste Management v. Mexico ¶ 94. 
138 Tecmed v. Mexico ¶ 105-106 
139 Saluka v. Czech Republic ¶ 305  
140 Uncontested Facts, 17 June 2011 ¶ 6 
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II.   RESPONDENT DID NOT VIOLATE CLAIMANT’S LEGITIMATE 

EXPECTATIONS OR FAIR AND EQUITABLE TREATMENT 

 

102. The standard of fair and equitable treatment includes the obligation of due process in 

criminal, civil, or administrative adjudicatory proceedings in accordance with the 

international legal principle of due process.141  

 

103. Claimant’s due process rights under a fair and equitable treatment analysis has not been 

violated because Claimant has not been denied justice in adjudicatory proceedings.  

Respondent’s recognition of Claimant’s suit and its pendency within Sylvanian courts 

provides Claimant with an adequate forum for dispute settlement in accordance with 

international requirements of due process.142   

 

104. Tribunals consider four elements to determine if a host state has satisfied the fair and 

equitable treatment standard: the reasonableness of conduct (A), whether discrimination 

exists (B), consistency of conduct (C), and transparency (D). 

A.  Respondent’s conduct was reasonable 
 

105. Conduct that is adverse to an investor must bear a reasonable relationship to the resulting 

public policy goal.  Tribunals have consistently interpreted fair and equitable treatment in 

deference to the principle that sovereign countries have the right to regulate 

themselves.143  The host state’s actions may diminish the value of the investment as long 

as the actions taken are in the public interest.144  Conduct that bears a relationship to a 

host state’s domestic policy objectives will pass the reasonable relationship test, whereas 

conduct that is not reasonably related to domestic objectives must be either arbitrary or 

irrational to fail the reasonableness test.   

                                                 
141 Treaty on the Encouragement and Reciprocal Protection of Investment, US - Uru, art. 5(2), 
Nov. 4, 2005, 44 I.L.M. 268  
142 Uncontested Facts, 17 June 2011 ¶ 16, 18 
143 S.D. Myers v. Canada 
144 Saluka v. Czech Republic, Lauder v. Czech Republic 
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106. In Genin v. Estonia, the host state’s regulatory actions forced the foreign investor’s bank 

out of business.145  The tribunal held that the host state’s conduct was a reasonable 

regulatory decision because of the host state’s superseding interest in regulating its 

domestic financial industry.146 

 

107. In the present case, Respondent actions were taken in response to a national emergency.  

Respondent, in light of its responsibility of as a sovereign nation, has an inherent interest 

in protecting its domestic economy and environment.  Allowing NPCS to assume the 

control of the damaged wells and begin cleanup operations is at least reasonably related, 

and at most vital, to Respondent’s policy goal of protecting its economy and 

environment.  

B.  Respondent’s actions were not discriminatory 

 

108. The principle of non-discrimination under the fair and equitable treatment standard 

prohibits treatment that is unreasonably discriminatory.147 Measures must be motivated 

based on legitimate policy motive and not investor nationality.148    

 

109. In the present case, Respondent’s actions were motivated by the horrific consequences of 

the oil spill and the legitimate policy goals related to protecting further damage to the 

environment.  Claimant was the only oil company operating in the area and the oil wells 

in question were the only oil wells causing substantial damage to Respondent’s territory 

and economic and humanitarian interests.  Measures taken by Respondent affected 

Claimant’s investment, but were motivated by the consequences of the oil spill and 

Claimant’s inability to control the leakage, not because Claimant was a foreign investor.  

Respondent did not violate the principle of non-discrimination under fair and equitable 

treatment because there was no violation of national treatment, no basis for comparison to 
                                                 
145 Genin v. Estonia  
146 Genin v. Estonia 
147 Vendevelde pg 213 
148 Id. 
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like circumstances or companies, and Respondent’s actions were taken in response of the 

oil spill and Claimant’s failure to control the leakage, a superseding factor in this case.   

 

C.  Respondent did not violate Claimant’s legitimate expectations 
 

110. The consistency requirement embodied in fair and equitable treatment entitles a foreign 

investor to protection of its legitimate expectations regarding its investment. In 

Parkerings-Compagneit v. Lithuania, the host state did not provide assurances or act in 

any way to create a legitimate or reasonable expectation that its laws would remain 

unchanged.149  The tribunal ruled that the host state has a right to enact, modify or appeal 

a law, unless that the change is holy inconsistent with a prior agreement, such as a 

stabilization clause.150  The tribunal further ruled that the legal environment was 

unpredictable and the claimant should have anticipated that changes to domestic law 

could occur.151 

 

111. The MLA, Clause 19, stipulates that Sylvanian law shall govern the agreement between 

Claimant and Respondent.152 There are provisions in Sylvanian legislation providing for 

the possibility of retroactive application of Sylvanian laws.153 Respondent’s amendment 

of the OPA was not inconsistent with either an earlier assurance made by Respondent for 

Claimant’s benefit nor the Freedonia-Sylvania BIT.  Respondent amended the OPA in 

response to an emergency situation resulting from the oil spill caused by and neglected by 

Claimant and led to a changed legal environment.  Claimant agreed to comply with 

Sylvanian law in the MLA, being aware that retroactive application of Sylvanian law is 

possible.   Therefore Claimant should have known that changes might occur and the 

amendment to the OPA was not a violation of the Claimant’s legitimate expectations.  

 

D.  Respondent’s actions were transparent 
                                                 
149 Parkering-Compagniet v. Lithuania Award ¶ 316. 
150 Id. 
151 Parkering-Compagniet v. Lithuania Award ¶ 344. 
152 Clarifications § 48. 
153 Clarifications § 81. 
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112. While the host state is not obligated to disclose internal policy deliberations they must 

disclose policies that have been adopted in order to satisfy fair and equitable treatment.  

The transparency requirement is violated when the host states fails to disclose material 

policy changes and the changed regulation violates some other equitable principle.154 

 

113. In the present case, Respondent is only obligated to disclose adopted policy changes.   To 

have violated the transparency requirement Respondent must have both failed to disclose 

adopted policy changes and have violated a second equitable principle such as non-

discrimination. Respondent sent Claimant written communication regarding the 

amendments to the OPA upon adoption of such amendments.155  With regard to the 

Hydrocarbon Law, transparency was satisfied as Respondent announced the changes 

through an Emergency Authorization.156  Claimant’s protest of the aforementioned 

changes to Sylvanian law shows that Claimant knew of the changes, demonstrating 

Respondent’s legislative transparency.157   

 

III. RESPONDENT WAS UNDER NO OBLIGATION OF CONFIDENTIALITY, 

THEREFORE THE CLAIM FOR BREACH FAILS 

 

A.  Respondent does not have confidentiality obligations 

 

114. Respondent does not have confidentiality obligations to Claimant.  Although Respondent 

and Claimant are bound by obligations contained in the Freedonia-Sylvania BIT and the 

MLA, neither the BIT nor the contract contain an express or implied confidentiality 

obligation. Both agreements contain specific environmental and safety requirements 

owed by each party.  Therefore, Respondent owed no duty of confidentiality to the 

Claimant, express or implied, especially considered in light of the devastating oil spill, 

                                                 
154 Vandevelde p. 402  
155 Uncontested Facts, 17 June 2011 ¶  15 
156 Emergency Authorization generally  
157 Uncontested Facts, 17 June 2011 ¶ 16, 24 



Team C_Fabela 

 34 

which wreaked havoc on Respondent’s environment, economy, and health and safety of 

its people. 

 

115. Treaties shall be interpreted in good faith in accordance with the ordinary meaning given 

to the terms of the treaty in their context and in light of the treaty’s object and purpose.158  

 

116. The purpose of the Freedonia-Sylvania BIT is to establish favorable conditions to 

improve economic cooperation between the contracting parties.  The BIT does so by 

stimulating business ventures that will foster the prosperity of both parties, while 

maintaining the health, safety, environmental and international labor standards as well as 

the goal of sustainability.159 The BIT is meant to encourage business between the parties 

while setting a standard of conduct, and protecting specific rights, not to outline the 

confidentiality obligations of the parties.  Therefore, a confidentiality obligation cannot 

be derived from the general language and broad overarching purpose of the Freedonia-

Sylvania BIT. 

 

117. Despite the latitude with which courts have interpreted BITs, one cannot read substantial 

obligations into a treaty that simply do not exist.  In SGS v. Philippines, the tribunal held 

that BITs cover obligations arising in connection with contracts but the extent of a 

contract obligation is governed by the contract; specifically, the BIT addresses the 

performance of obligations, not the scope.160   

 

118. Respondent did not breach any confidentiality obligation under the BIT, as there is no 

mention of confidentiality obligations anywhere within the BIT, nor is confidentiality 

negotiated, referenced, or discussed in the MLA.161 Claimant cannot imply a 

confidentiality obligation from the general purpose of the BIT because an implied 

                                                 
158 VCLT Article 31(1) 
159 BIT general purpose 
160 SGS v. Phillippines ¶ 126.   
161 BIT generally, Facts generally 
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confidentiality obligation would require a BIT to address scope rather than performance 

of a contractual obligation. 

 

119. Claimant agreed to specific safety obligations in the MLA.  Particularly, these obligations 

included requirements to:  

“…take all appropriate measures to prevent discharges of oil on navigable water 
and in the event of a discharge to ensure an immediate and effective removal of 
oil on navigable waters.”162 
 

120. Claimant agreed to conform to such conduct under the MLA and respect the rights 

defined under the general purpose of the BIT. Claimant is in violation of its commitments 

under the MLA and the BIT as this spill has wreaked havoc on the environment as well 

as the health and safety of Respondent’s citizens. 

 

121. Claimant’s breach of their obligation to protect public health and safety was extremely 

hazardous to Respondent’s environment, economy and citizens.  Claimant’s inept 

response further damaged the Gulf of Libertad. Respondent had no explicit, implied, or 

alleged confidentiality agreement, but even if it did the severity of the situation would not 

prevent Respondent from fulfilling its duty to protect the welfare of its territory. 

 

122. Claimant’s concerns regarding alleged confidentiality obligations must be seen in light of 

the specific obligations and protections contained in the Freedonia-Sylvania BIT.  The 

primary goal of the BIT is to foster improved economic cooperation between the 

countries with explicit consideration given to the safety of people and environmental 

sustainability.163 Therefore, Claimant’s concerns regarding confidentiality pale in 

comparison to the importance of health, safety, and environmental sustainability.   

 

 

 

                                                 
162 Uncontested Facts, 17 June 2011 ¶ 5 
163 BIT general purpose  
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B.  There is no evidence that Respondent is responsible for leaking confidential 

information 

 

123. Even assuming that Respondent did have confidentiality obligations to the Claimant, 

there is no evidence in the record that Respondent is responsible for leaking confidential 

information.  The general rule with respect to burden of proof is that the party who 

asserts a fact is responsible for providing proof thereof.164   

 

124. Although the Claimant has alleged that Respondent has breached a confidentiality 

obligation, inter alia, through the leak of a confidential report, the Claimant has not 

offered any evidence to prove that Respondent had any part in revealing confidential 

information. The report was classified under Sylvanian Government regulations and 

made available only on a “need to know” basis.165  More than two months passed from 

the time that the report was written before La Reforma, a Sylvanian newspaper, posted 

excerpts from the report.166 At the time of publication, any number of individuals 

involved in the investigations, testing, discussions, and drafting of the report had access. 

Claimant has offered no proof that the leak was at the hands of Respondent.    

 

125. It is also unlikely that Respondent leaked the report because Respondent essentially 

would be admitting that, dispute considerable public outcry, it did not act for over two 

months to try and stop the oil spill and that it was aware of the spill’s dire 

consequences.167 In the public eye the report was equally damaging to Respondent as it 

was to Claimant, as it indicated a slow response time and a lack of adequate involvement 

on the part of Respondent in confronting the oil spill and its consequences. Not only does 

Claimant fail to meet the burden of proof, they also fail to offer reasonable motive.  

 

                                                 
164 R. Lillich, Fact Finding by International Tribunals pg 34 (1991). 
165 Clarifications ¶ 43. 
166 Uncontested Facts, 17 June 2011 ¶  9. 
167 Uncontested Facts, 17 June 2011 ¶  9. 
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126. Within one week of the explosion on June 9, 2009, scientific advisors to the Sylvanian 

government spoke in a nationally-televised conference regarding the oil spill’s impact.168  

There would undoubtedly be media coverage of an oil spill leaking 35,000 – 60,000 

gallons of oil per day into the Gulf of Libertad and that the public would be interested in 

coverage.169  There is no indication that scientific advisors who spoke on a nationally-

televised press conference represent the Respondent nor that they have the ability to 

exercise any function on behalf of the Respondent.170 Further, the scientists only spoke 

on the ecological impact of the oil spill; they did not speak on how the spill began or who 

was responsible for it.171  Therefore the Respondent did not breach any obligations when 

the scientists spoke. 

 

127. Claimant has not offered any proof to suggest that Respondent is responsible for the 

report leak or the scientific advisors who spoke regarding the spill, and Claimant, as the 

one asserting the fact is responsible for providing the proof thereof.   

 

IV. CONCLUSION ON MERITS OF THE CLAIM 

 

128. Respondent's actions do not amount to expropriation and were carried out in accordance 

with international law.  The amendments to Respondent's laws do not violate fair and 

equitable treatment nor Claimant's legitimate expectations.  Respondent's actions are 

justified under Article 9(2) of the Freedonia-Sylvania BIT, customary international law 

defenses of essential security and public interest, and Respondent's domestic law. 

Additionally, Respondent did not breach any confidentiality obligations to Claimant. 

 

 

                                                 
168 Uncontested Facts, 17 June 2011 ¶  7, 8. 
169 Uncontested Facts, 17 June 2011 ¶  7. 
170 Uncontested Facts, 17 June 2011 ¶  8. 
171 Uncontested Facts, 17 June 2011 ¶  8. 
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RELIEF REQUESTED 

 
129. In light of the submission made above, Claimant respectfully asks this Tribunal to find: 

(1) that this Tribunal does not have jurisdiction over this dispute; but if this Tribunal does 

have jurisdiction, 

(2) that Respondent upheld its obligations under the Freedonia-Sylvania BIT and 

applicable domestic and international law; 

(3) and that Respondent is entitled to declaratory relief that Claimant caused devastating 

harm to Respondent and to seek damages accordingly. 

 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 30, 2011 BY 
 
 
 
------/s/------- 
FABELA 
on behalf of Respondent 
THE REPUBLIC OF SYLVANIA 
 


