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STATEMENT OF FACTS 
 

1. The Freedonia Government is a majority owner of Freedonia Petroleum LLC (“Freedonia 

Petroleum”) which, in turn, wholly owns Freedonia Petroleum S.A. (“FPS”), incorporated on 28 

February 2007 in the Republic of Sylvania to bid on deep sea oil exploration blocks.
1
 Sylvania 

and FPS signed the Medanos License Agreement (the “Agreement”) on 26 May 2007 allowing 

FPS a 5-year non-exclusive license for oil exploration and drilling.
2
 For disputes arising under 

the Agreement, Sylvanian courts have jurisdiction according to the forum selection clause.
3
 

 

2. On 9 June 2009, a large explosion occurred in the Medanos Oil Field causing several oil 

explorations wells operated by FPS to begin leaking oil.
4
 The damaged wells released 35,000 – 

60,000 gallons of oil per day into the Gulf of Libertad, Sylvania.
5
 On 16 June 2010, scientific 

advisors to the Sylvanian Government stated the oil could get into a “current loop,” eventually 

carrying oil along the Sylvanian coast and into protected marshland areas known as the 

Sylvanian Keys.
6
 

 

3. Sylvanian newspaper La Reforma published the contents of a confidential Sylvanian 

Government report on 29 September 2009, detailing the government‟s conclusions that some 

potential effects of the oil leak disaster could have been mitigated by better actions on behalf of 

FPS.
7
 The report was distributed only on a “need to know” basis within the Sylvanian 

Government, and the Agreement did not contain any confidentiality obligations.
8
 It is not known 

how La Reforma came into possession of the report.
9
 

 

                                                           
1
 Uncontested Facts, Para 1, 3. 

2
 Uncontested Facts, Para. 4. 

3
 Clarifications Request 3. 

4
 Uncontested Facts, Para. 7. 

5
 Id.  

6
 Id. at Para. 8. 

7
 Uncontested Facts, Para. 9. 

8
 Clarifications Request 43. 

9
 Clarifications Request 64. 
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4. The Sylvanian Congress amended the Oil Pollution Act (OPA) on 10 December 2009, 

revising the limitations on liability (removing the SD75 million cap) for damages resulting from 

oil pollution and establishing a fund for the payment of compensation.
10

 Amended sections 703 

and 705 clarified the meaning of the terms “removal costs” and “damages” respectively.
11

 

Section 1014 specified safety obligations.
12

 All amendments were made effective 1 June 2009.
13

 

 

5. The National Petroleum Company of Sylvania (NPCS), fully owned by the Sylvanian 

Government, was created on 30 August 2010.
14

 NPCS was given authority to assist the 

Sylvanian Government in its response to the oil spill emergency via Executive Order No. 2010-

1023, from the Office of the Sylvanian President, on 29 November 2010
15

; NPCS personnel took 

control of the relevant wells on 29 November 2010.
16

 In addition to granting NPCS authority to 

secure control of the relevant oil wells in order to assist with remedial work and cleanup efforts, 

Executive Order 1023 also temporarily suspended Freedonia Petroleum‟s non-exclusive license 

in the Medanos Fields until such time that Freedonia Petrolum presented a response plan 

acceptable to the Sylvanian Government.
17

  

 

6. Diplomatic negotiations between Freedonia and Sylvania began 10 December 2010 and 

lasted only for one week before breaking down, with the Presidents of both nations meeting 

twice.
18

 Following suspension of such negotiations, Freedonia Petroleum and FPS invoked the 

Bilateral Investment Treat (BIT) in a letter to Sylvania and expressed willingness to arbitrate, 

though Sylvania rejected the idea.
19

 Instead, Sylvania maintained that State-to-State dispute 

resolutions were the proper avenue to resolve disputes.
20

 

 

                                                           
10

 Uncontested Facts, Para. 11 & 14. 
11

 Id. at Para. 11 & 12. 
12

 Id. at Para. 13. 
13

 Id. at Para. 15. 
14

 Id. at Para. 19. 
15

 Republic of Sylvania, Executive Order No. 2010-1023, 29 Nov. 2010, Section 2. 
16

 Uncontested Facts, Para. 23, Clarifications Request 2, 56. 
17

 Republic of Sylvania, Executive Order No. 2010-1023, Section 1.  
18

 Uncontested Facts, Para. 24. 
19

 Uncontested Facts, Para. 25. 
20

 Id. 
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7. Three months after Freedonia Petroleum and FPS expressed willingness to arbitrate, 

Freedonia Petroleum contacted the International Chamber of Commerce (ICC) to request 

arbitration, invoking the Freedonia-Sylvania BIT.
21

 FPS‟ declaratory relief claim was still in the 

Sylvanian courts when the ICC request was initiated.
22

 A final ruling has not yet been given at 

the time of this arbitration.
23

 

  

                                                           
21

 Uncontested Facts, Para. 26. 
22

 Id.  
23

 Clarifications Request 86. 
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PART ONE:  

JURISDICTION 
 

I. STATUS AS A MAJORITY SHAREHOLDER DOES NOT ESTABLISH 

JURSIDCITION, BUT INSTEAD OWNERSHIP ISSUES ACTUALLY LIMIT 

JURISDICTION. 

 

8. The present dispute is not truly one between an investor and a state, so the Tribunal should 

not establish jurisdiction over Claimant. The facts at hand indicate that the dispute arising from 

the oil spill in the Republic of Sylvania created disputes between Sylvania and FPS, a locally 

incorporated company, and between the Sylvanian and Freedonian Governments. The first 

dispute between Sylvania and FPS is evidenced by numerous communications between the two 

parties subsequent to the oil spill and the formal proceedings currently ongoing in Sylvanian 

courts and Ministry of Energy.
24

 The second dispute, between the Sylvanian and Freedonian 

Governments, began on 10 December 2010 when diplomatic negotiations commenced.
25

  

 

9. Both FPS and the Sylvanian Government were involved in the oil leak situation before 

these arbitration proceedings commenced. Freedonia Petroleum, however, only entered into the 

facts at hand in order to threaten, and ultimately commence, these arbitration proceedings.
26

 It 

does not have any substantial relationship to the facts that would justify the Tribunal‟s 

jurisdiction over this arbitration. 

 

 

A. Shareholders may not arbitrate solely on the shareholder relationship alone. 

 

10. The simple fact that Claimant is a shareholder of one party in a domestic dispute does not 

entitle it to arbitrate. International law recognizes the shareholder-corporation distinction and has 

                                                           
24

 Uncontested Facts, Paras. 16, 17. 
25

 Uncontested Facts, Para. 24. 
26

 Uncontested Facts, Para. 25. 
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relied on such distinction to deny shareholders the ability to arbitrate in the past.
27

 But even 

should the Tribunal find that Freedonia Petroleum may properly arbitrate in its role as a 

shareholder of FPS, the Tribunal should nonetheless find that Freedonia Petroleum be unable to 

arbitrate under their current claims. The Freedonia-Sylvania BIT provides for arbitration 

stemming from investments, defined broadly in the Agreement, including shares as investments 

in Article 1(2). However, even though the BIT provides that shares are to be considered an 

investment, it does not conflate shares with other types of investments nor, especially, conflate 

shares with investments of other entities. 

 

11. Thus, it is not the case that Claimant instigates this arbitration in order to claim rights on 

behalf of its ownership of shares in FPS.
28

 Instead, at the heart of Claimant‟s argument is a claim 

for rights that belongs exclusively to FPS. More specifically, Claimant presently seeks to claim 

expropriation of FPS assets rather than expropriation of Freedonia Petroleum shares.  

 

12. The assets at issue in this arbitration are the oil wells in the Medanos Oil Fields, which are 

operated by FPS.
29

 FPS obtained rights to such oil wells for the purposes of exploration and 

drilling by contract in the Medanos License Agreement, an agreement to which Claimant was not 

a party. Because Claimant was not a party to such an agreement and because Claimant‟s present 

claims in the Terms of Reference derive from expropriation of assets other than its own, it would 

be improper to allow Claimant use of this arbitration form as there would a lack of consent 

amongst the parties.
30

  

 

13. An umbrella clause like that found in the BIT should not circumvent this logic. It is 

generally accepted that international agreements like BITs should not govern contractual claims, 

but instead should govern claims in international law only.
31

 However, it may be argued, and 

Respondent concedes, that one of the effects of an umbrella clause is to transform or elevate an 

entity‟s contractual rights or obligations to international rights or obligations so that claims 

                                                           
27

 Barcelona Traction, Paras. 40-45. 
28

 Bentolila at 113. 
29

 Uncontested Facts, Para. 7. 
30

 See Schneider, page 26. 
31

 Schill at 323. 
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originally contractual in nature may be pursued under the treaty.
32

 Umbrella clauses do not, 

though, create new rights or obligations. 

 

14. In this case, if Claimant had contractual rights against which it desired to make a claim 

using the BIT, it would properly rely on the umbrella clause. As aforementioned, though, since 

the Claimant was not a signatory to the Medanos License Agreement, the Claimant has no such 

contractual rights. The umbrella clause does not somehow transform FPS‟s rights to the oil wells 

to Claimant‟s rights to shares of FPS. This is consistent with prior arbitration decisons that have 

limited umbrella clauses in some cases in which the effect of the umbrella clauses are “so far 

reaching in scope” and such decisions have sought to narrow the reading of umbrella clauses.
33

 

To transform rights from one entity to another would certainly be far reaching. As a result, the 

umbrella clause is of no consequence to Claimant‟s claims. 

 

B. State-to-State negotiation and arbitration would more properly address the issues. 

 

15. This dispute should not even reach the terms of the Freedonia-Sylvania BIT, but even if 

the Tribunal should find that it does, the terms of the BIT are not in the Claimant‟s favor. As 

mentioned previously, other than its status as a shareholder, which should not confer jurisdiction 

alone, Freedonia Petroleum lacks involvement in the issue of the oil spill and claimed 

expropriation prior to commencement of this arbitration. As such, Freedonia Petroleum also does 

not meet the terms outlined in the BIT. 

 

16. First, Article 11 arbitration applies only to Investor Disputes, which require “an alleged 

breach of any right conferred or created by this Agreement with respect to an Investor….” 

However, as is discussed above, Claimant‟s claim is not based on a right conferred by the BIT, 

but on a right held by FPS. Second, Article 11 also states that the parties should seek resolution 

“in good faith by consultation and negotiation.”  

 

                                                           
32

 Dolzer and Stevens, pages 81, 82. 
33

 SGS v. Pakistan Para. 167; El Paso v. Argentina Para. 70.  
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17. In this case, Claimant sent only one letter stating that it would arbitrate absent “amicable 

settlement.”
34

 Though the Sylvanian Government responded, initiating negotiation, Claimant 

failed to continue negotiations before filing an arbitration request. While five letters (or 

potentially slightly less) may be considered a good faith amount of communication, it is unlikely 

that one letter, as is the number in the present facts, satisfies the requirement.
35

 

 

18. It is well established that States have the right to enter into negotiations with other States 

without the need to address the issue of jurisdiction.
36

 A separate Article of the BIT, Article 12, 

lays out the process clearly and the terms therein are incompatible with the current arbitration 

proceedings. It is this Article 12 that should be relevant in arbitration, which should result in a 

lack of jurisdiction in the present proceedings. 

 

19. Where the ICC has previously discussed both State-to-State and Investor-State relations 

arbitration for even state-owned investors, it reasoned that it might accept such cases because to 

reject them “would often entail the breaking off of negotiations.”
37

 In saying as much, ICC 

served a reminder of the importance of negotiations and implicitly adopts a policy that seeks to 

encourage negotiations. However, in the current case, the Freedonian Government already broke 

off negotiations and Claimant failed to continue negotiations before filing for arbitration.
38

 

Because of this, the Tribunal should not find jurisdiction so that State-to-State negotiation may 

resume. 

 

C. The Tribunal should require a joinder of FPS to the current arbitration. 

 

20. Though the present claims are brought by Freedonia Petroleum against the Sylvanian 

Government, the proper party to bring any such claims is actually FPS, who should join the 

arbitration if it is to continue. Of five common scenarios in which a joinder may be required of a 

                                                           
34

 Uncontested Facts, Para. 25. 
35

 Tradex v. Albania, page 38.  
36

 VCLT, Article 12. 
37

 Paris Court of Appeal, pages 16 and following via Bockstiegel, page 584. 
38

 Uncontested Facts, Paras. 24, 26. 
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non-signatory, one is when the non-signatory participated the contract formation.
39

 Another is 

that multiple documents created a single contract.
40

 Yet another is the non-signatory‟s implied or 

express arbitration acceptance.
41

 

 

21. Though the Claimant‟s claims arise directly from the BIT between the Republics of 

Freedonia and Sylvania, they also arise from other documents. The Medanos License Agreement 

is instrumental to the Claimant‟s claims, as it originally gave rights to the oil wells from which 

this present dispute is derived. The Sylvanian law allowing the licensing of the oil wells that 

gave rise to this claim was directed at FPS. Also, the Medanos License Agreement was signed 

not with Freedonia Petroleum, but with FPS. These considerations indicate that all such 

documents are important in the present dispute and that FPS‟ central role in them provide an 

implied arbitration acceptance. 

  

22. Joinder on behalf of FPS should be required, or else international arbitration is not the 

proper forum for the claims presented against the Sylvanian Government. ICC arbitration is 

available to gain resolution for international disputes rather than for domestic ones.
42

 In the 

present case, the Claimant‟s claims are of expropriation of oil well rights given to FPS by the 

Sylvanian Government.
43

 FPS is a wholly owned foreign enterprise of Freedonia Petroleum, 

established under the laws of Sylvania as a Sylvanian company.
44

 

 

23. In conclusion, the oil well rights from which the Claimant‟s claims arise is the property of 

FPS rather than Freedonia Petroleum. Thus FPS, not Freedonia Petroleum, is the proper party to 

bring any potential claim against the Sylvanian Government. As a domestic legal entity, the 

proper forum for any such potential claims is the national courts of Sylvania. Indeed, FPS and 

the Sylvanian Government expressly stipulated in the Medanos License Agreement that 

                                                           
39

 Park, Para. 1.31. 
40

 Id. 
41

 Id. 
42

 Gaillard, pages 44, 45.  
43

 Uncontested Facts, Paras. 4, 23. 
44

 Id, Para. 3. 



TEAM HACKWORTH  COUNTER-MEMORIAL FOR THE RESPONDENT 

9 
 

Sylvanian courts shall have jurisdiction.
45

 Thus, the alternative to joinder would be litigation in 

Sylvanian courts which would make Claimant‟s claims inadmissible due to issues of ripeness 

and triggering of fork-in-the-road provisions. 

 

D. ICC Rules prevent joinder in this particular case. 

 

24. Thus, joinder should be required because FPS is indispensible to the present arbitration 

proceedings as it is too immediate and intimate to the facts of the case not to be present.
46

 We 

may consider several factors to determine the indispensability of a party. First, it should be asked 

if a missing party will have its interests harmed due to the ongoing case. Second, it should be 

asked if the missing party has an interest which would cause another to be subjected to multiple 

obligations. Finally, it should be asked if the court can provide complete relief without the 

missing party.
47

 

 

25. In the present case, as owner of the oil well licenses, FPS has an interest in collecting 

damages for any unfavorable treatment against the Sylvanian Government, which will be harmed 

if solely Freedonia Petroleum is able to collect such damages. This interest would cause the 

Sylvanian Government to become obligated to give effect to any award by the Tribunal. 

Likewise, relief to Freedonia Petroleum would not be complete without the direct owner of the 

oil well licenses as a party. As a result, the Tribunal should consider FPS an indispensible party 

to the arbitration.  

 

26. In order for a missing party to become an actual party of this arbitration, the Tribunal must 

issue a joinder to FPS.
48

 However, ICC Rules prevent such a joinder at this stage of arbitration. 

Article 4 (6) of the ICC Rules of Arbitration disallow changes to the claims after the terms of 

reference have been signed.
49

 The terms of reference in the present proceedings were set as of 28 

                                                           
45

 Clarification Request 4. 
46

 Hazard, pages 1245-46. 
47

 Id. 
48

 Park, Para. 1.08. 
49

 ICC Rules, Rule 4(6). 
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July 2011.
50

 Because FPS is an indispensible party to the present arbitration, but the terms of 

reference have already been signed, it cannot be added and the Tribunal must decline 

jurisdiction. 

 

II. FPS’ RECOURSE TO THE SYLVANIAN MINISTRY OF ENERGY PRIOR 

TO REQUESTING ICC ARBITRATION LIMITS THE ADMISSIBILITY OF 

THE CLAIMANT’S CLAIMS 

 

A. Because the same issue is currently being decided through domestic adjudicatory 

means, the Tribunal should wait to arbitrate the present arbitration. 

 

27. Even if the Tribunal finds that it retains jurisdiction over the case, the Claimant‟s claims 

are inadmissible. SGS v. Philippines highlighted the importance of distinguishing between 

jurisdiction and admissibility claims.
51

 While the Tribunal may decide whether or not to arbitrate 

a case based on jurisdictional findings, matters of admissibility may introduce the elements of 

timeliness and ripeness.
52

 Both jurisdiction and admissibility may have the effect of halting the 

arbitration before the merits of the case are reached. As was the case in SGS v. Phillipines, where 

the claimant is impeded from relying on contract as its basis for BIT tribunal, “a decision under 

the treaty would be premature and … therefore inadmissible.” 

 

28. Here, the contractual basis for the BIT tribunal lies in the Medanos License Agreement. 

Such Agreement contained a forum selection clause stipulating that breaches of the Agreement 

would be heard in Sylvanian courts.
53

 FPS recognized this stipulation by first choosing to pursue 

action in Sylvanian courts and in front of the Ministry of Energy.
54

 The matter at hand has not 

yet been completely resolved in either the Sylvanian courts or Sylvanian administrative 

agencies.
55

 In conclusion, these proceedings impede the Claimant‟s reliance on the Medanos 

License Agreement, at least until the issue is resolved in Sylvanian courts and are inadmissible. 

                                                           
50

 Uncontested Facts, Para. 30. 
51

 Paulsson, page 606. 
52

 Id. 
53

 Clarification Request 4. 
54
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55

 Uncontested Facts, Para. 26; Clarifications Request 83. 
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B. Even if the present arbitration is to continue, the Claimant’s actions have triggered a 

fork in the road provision that requires the Tribunal not to admit Claimant’s claims. 

 

29. Even after such local proceedings are completed, however, other basic jurisdictional 

problems remain due to a number of remedies not yet being exhausted.
56

 If Claimant is able to 

bring arbitral claims based on the BIT, Claimant also invokes the fork-in-the-road provisions of 

the BIT. As is heavily discussed in the Fomento case, generally, a Tribunal should not proceed 

with cases that are proceeding in parallel in national courts.
57

 This approach comports with the 

standard of established principles of customary international law such as lis pendens.
58

 In this 

case, essentially the same case is being decided in parallel in both the judicial and administrative 

bodies of Slyvania, as discussed above. 

 

30. Respondent concedes that it has often been the case that parties must be exactly the same 

for the principle of lis pendens to apply.
59

 However, more recently, an alternative approach has 

been used in international arbitration. The Pantechniki case makes clear that the question is not 

simply one of legal identity, but of subject matter.
60

 If both claims arise from the same 

“fundamental basis,” the Tribunal should elect to decline jurisdiction.
61

 

 

31. The parties in the present proceedings include Freedonia Petroleum and the Republic of 

Sylvania while the parties in the domestic proceedings include FPS and the Republic of Sylvania 

or the Sylvania Ministry of Energy. Even so, all proceedings derive from the same set of facts 

involving the explosion and subsequent oil spill at an oil platform in the Medanos Oil Fields.  

 

  

                                                           
56

 Paulsson, page 616. 
57

 Derains and Schwarz, page 107; See also Fomento. 
58

 Id. 
59

 Tatry, Para. 33. 
60

 Pantechniki, Para. 67. 
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PART TWO: 

THE MERITS 
 

I. PUBLIC INTERNATIONAL LAW STIPULATES THAT THE ACTIONS OF 

NPCS ARE NOT ATTRIBUTABLE TO THE SYLVANIAN GOVERNMENT. 

 

32. The Responsibility of States for Internationally Wrongful Acts is a treaty that was 

promulgated by the International Law Commission, established by the United Nations General 

Assembly. Among other elements, the treaty establishes circumstances of State attribution in 

chapter 2.
62

 

 

33. Organs of the state may find their conduct attributable to the State.
63

 An organ is a status 

usually determined by the internal law of the state.
64

 Maffezini v. Spain established a test that 

determines status as a state organ. The first aspect of the test assesses legal personality, stating 

that distinct legal personality comprises evidence against status as a state organ.
65

 Even state 

ownership, as is the case with NPCS, is not enough, on its own, to require an organization to be 

considered a state organ.
66

 In fact, quite the opposite; intention by the State to create corporate 

form like NPCS is evidence against status of an organization as a state organ since it sought to 

establish a distinct legal personality. 

 

34.  NPCS was created as a corporate form (company) of the Republic of Sylvania rather than 

as an organ of the State.
67

  Though it was conceived as a part of the new Hyrdocarbon Law, it is 

clear that the State created a company since “NPCS was incorporated on 30 August 2010.”
68

 

Because the Hydrocarbon Law is the internal law of the state and incorporation a power internal 

                                                           
62

 Wrongful Acts, Chapter 2. 
63

 Id. at Article 4. 
64

 Id. 
65

 Maffezini v. Spain, Para. 89. 
66

 Id. at Para. 84. 
67

 Uncontested Facts, Para. 19. 
68
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to the State, and because neither refers to NPCS as an organ of the state, NPCS should not be 

presumed to be one. 

 

35. The second aspect of the test in Maffezini v. Spain considers whether the State intended 

the organization to exercise governmental functions.
69

 This is also consistent with the 

Responsibility of States for Internationally Wrongful Acts treaty. Conduct of non-organs may 

also be attributable to the State if non-organs “exercise elements of the governmental authority” 

or if a non-organ acted in excess of authority.
70

 Similarly, conduct by non-organs acting under 

the direction of the State is attributable to the State.
71

 The Sylvanian President‟s Executive Order 

No. 2010-1023 provides evidence that such conditions are not met in the case of NPCS. The 

Executive Order provides a very narrow scope of responsibilities for NPCS. Specifically, it 

simply authorizes NPCS “to assist the Sylvanian Government by securing control of the relevant 

oil wells and coordinating the ongoing oil spill response, removal, assessment, and other cleanup 

efforts at the Medanos Field.”
72

 

 

36. These responsibilities are the same as those required of FPS and it is not the position of 

the Claimant that their own conduct is attributable to the State. Instead, FPS acted as licensee 

operating within the State. These responsibilities are also not consistent with the exercise of 

governmental authority. NPCS does not share, for example, the State‟s powers to grant or revoke 

licenses oil well licenses, collect royalties from oil well licensees, create or enforce safety 

obligations, or demand compliance with domestic laws such as the Oil Pollution Act (OPA). 

Instead, NPCS‟ responsibilities are more analogous to a contractor performing a service for the 

State, which, in this case, includes clean-up support services. 

 

37. Finally, Article 9 states that conduct is attributable to the State if the conduct is carried out 

in absence of the State.
73

 In this case, however, the State is certainly not absent as the Executive 

                                                           
69

 Maffezini v Spain, Para. 89. 
70

 Wrongful Acts, Articles 5, 7. 
71

 Id., Article 8. 
72

 Executive Order No. 2010-1023. 
73

 Wrongful Acts, Article 9. 
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Order precisely illustrates an attempt by the Sylvanian Government to remain active and 

involved in the cleanup efforts in areas where FPS did not meet its obligations. 

 

38. Other elements of State attribution, including “organs placed at the disposal of a State by 

another State,” insurrectional conduct, or conduct acknowledged at attributable by the State do 

not apply in the present case.
74

  

 

A. The ICC has historically relied on private international law when determining the 

question of State attribution. 

 

39. Past arbitration cases from the ICC have dealt with the question of state attribution and 

have generally relied on private international law.
75

 ICC arbitration has often dealt with the 

notion of a state “instrumentality,” which has been defined as having its own legal personality, 

being created for a specific purpose, and is controlled by the State.
76

 In many cases, however, 

ICC arbitrators have not analyzed these factors themselves, but instead have relied on the 

internal law of the state, in accordance with statut personnel.
77

 As mentioned earlier, the 

Republic of Sylvania recognizes NPCS as a separate and distinct legal entity. As is also the case 

in the public international law approach outlined above, State ownership, or even control, of an 

organization does not necessarily forfeit that status as a separate legal entity, the actions of which 

may be imparted onto the State.
78

 

 

40. It may be argued that the State and NPCS should be considered the same entity due to 

their common economic terms in that they are both financed by the State.
79

 This argument is 

often known as alter ego.
80

 Such merging of entities with separate legal identities, however, 

should be construed very narrowly as it may negatively impact enforcement locally.
81
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 Id., Articles 6, 10, 11. 
75
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76
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B. The actions of NPCS should not be characterized as an internationally wrongful act. 

 

41. Previous ICC cases have acted on the principle of lex contractus and recognized the 

importance of national law chosen by the parties to govern a contract. The contract in question in 

this case is the Medanos License Agreement. ICC Case No. 7640 even stated that public 

international law should not apply to breach of State contracts public international law should be 

reserved for breaches of international obligations, and State contracts contain no such 

international obligations.
82

  As a result, even if the Tribunal finds that NPCS‟ actions can be 

imparted upon the State, no international obligations are in consideration; instead only 

contractual implications exist.
83

 

 

II. A LEAK TO LA REFORMA NEWSPAPER DID NOT RESULT IN A 

MATERIAL BREACH OF CONFIDENTIALITY OBLIGATIONS BY 

RESPONDENT. 

 

A. Too little evidence exists to decide substantively how La Reforma obtained confidential 

information. 

 

42. It should be the burden of the Claimant to prove the claims found in the Terms of 

Reference. However, there are simply not enough facts to decide whether a breach of 

confidentiality occurred. It is known that the Sylvanian Government took steps to keep 

information at the hearing confidential by marking it as such and providing it only on a “need to 

know” basis.
84

 However, no information is available regarding its transfer to La Reforma. Thus, 

there exists no more reason to suspect a leak of confidential information than to suspect a theft of 

confidential information. In fact, the most concrete information available to the Tribunal is that 

the identity of the source that leaked confidential information to La Reforma is unknown.
85

 As 

such, it would be premature to conclude a breach of confidentiality obligations without a more 

                                                           
82

 See page 44-45, footnote 53. 
83
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detailed factual review of whether such obligations exist and whether, if they do exist, any were 

broken here.  

 

B. Confidentiality provisions in the ICC rules did not apply at the time of the leak of 

confidential information. 

 

43. The ICC rules provide little information with regard to confidentiality between the parties. 

This is in stark contrast with alternatives to the ICC, including the LCIA, which contains detailed 

confidentiality provisions.
86

 Even if the Tribunal does not interpret this omission as an express 

intent not to impose strict confidentiality standards outside those mentioned in the Appendices of 

the ICC Rule of International Arbitration, the Tribunal should at least look elsewhere to 

determine any confidentiality obligations. This is made clear by the fact that all mention of 

confidentiality in the Rules applies only to the working of the Court and to the award, not to the 

set of circumstances or facts surrounding the dispute in arbitration.
87

 

 

C. No confidentiality agreement existed between the parties at hand. 

 

44. Absent a clear ICC Rule, there are three possibilities for the Tribunal to consider. First, 

absent such a confidentiality agreement, national laws should apply.
88

 Alternatively, the laws of 

the place of arbitration might apply.
89

 In some cases, it has been successfully argued that an 

express confidentiality agreement is required to maintain a claim of confidentiality in 

arbitration.
90

 The Tribunal lacks information regarding the domestic legal obligations imposed 

by either the Republic of Sylvania or the Republic of Flatland and, as such, the Tribunal should 

not imply an obligation of confidentiality to the claims herein. In this case, it is at least clear that 

no express confidentiality agreement existed between the parties.
91
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45. As a result, because of the lack of evidence and lack of information about domestic 

confidentiality obligations, the Tribunal should refuse to proactively find that there was a breach 

of obligations in this case. 

 

III. SYLVANIA’S MEASURES TO COPE WITH THE ENVIRONMENTAL 

CRISIS DID NOT AMOUNT TO EXPROPRIATION, UNFAIR AND 

INEQUITABLE TREATMENT, OR BREACH FREEDONIA PETROLEUM’S 

LEGITIMATE EXPECTATIONS. 

 

46. Sylvania contends that (A) Claimant consistently demonstrated an inability to take proper 

actions to tamper the worsening crisis, breaching its own obligations under the Freedonia-

Sylvania BIT treaty and Medanos License Agreement. (B) That actions taken by the Sylvanian 

Government to put a stop to the ensuing environmental catastrophe did not amount to an 

expropriation. (C) That Slyvania afforded Claimant fair and equitable treatment, (D) in a non-

discriminatory fashion. (E) Finally, that Sylvania did not breach its obligation to provide full 

protection and security to foreign investments.  

 

47. Sylvania accepts the general understandings of international norms, including: fair and 

equitable treatment, breach of legitimate expectations, denial of justice, full protection and 

security, no unreasonable, arbitrary or discriminatory measures and expropriation. 

 

48. Claimant contends that the Government of Sylvania violated the Freedonia-Sylvania BIT 

under a variety of BIT mechanisms, specifically: by expropriating wells without prompt and 

adequate compensation, failing to take appropriate actions to protect its investment in Sylvania, 

and subverting its legitimate expectations.  

 

49. It is Respondent‟s position that none of the above legal grounds for complaint can be 

made out when applied to the facts and circumstances of this case. Due to its failure to 

adequately address the crisis or provide a responsible strategy to repair and maintain its initial 

investment, Claimant, through its subsidiary FPS, breached the foundational requirements of 

both the Freedonia-Sylvania BIT and the Medanos License Agreement. Having consistently 

failed to meet its most basic obligations to the people of Sylvania and the environment in which 
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it operated, Claimant is in no position to hold others to the specific terms and arbitration 

requirements of a BIT it itself ignored.  

 

A. Claimant should not be allowed to rely on the BIT for remedy due to their own 

breaches of both the treaty and Medanos License Agreement. 

 

50. Beginning on 9 June 2009, some 35,000-60,000 gallons of oil per day spewed into the 

Gulf of Libertad from the wells operated by FPS.
92

 These wells were all within the territorial 

waters, or 12 nautical miles, off the coast of Sylvania.
93

 Exactly how much oil leaked into the 

ocean is yet unknown, but the possibilities are staggering given the large volumes that leaked on 

a daily basis. The damaged wells were eventually sealed by a combined effort that included 

experts from both FPS and NPCS.
94

 Considering NPCS was not created by the Sylvanian 

Government until 10 August 2010, either the wells leaked for over a year or the NPCS experts 

who assisted did so before they joined NPCS.
95

 In any case, there were considerable quantities of 

oil leaked.  

  

51. The time between the first oil leakage in June 2010 and when NPCS teams took over the 

premises of the leaking oil wells on 29 November 2010 was an astounding one year, five months, 

and twenty days (or 538 days total, not including 29 November). During the various negotiations 

and legal proceedings between FPS and the Sylvanian Government that occurred during that 

year, FPS continued to maintain their non-exclusive licenses to the leaking oil wells.  

 

52. At no point during the year and five months before NPCS took possession of the wells did 

FPS present the Sylvanian Government with an acceptable plan for taking remedial action to 

properly fix the damaged wells or to provide an adequate cleanup plan for spilt oil. Executive 

Order 1023 pointed out Claimant‟s the lack of a reasonable plan, and as a result suspended 

Claimant‟s non-exclusive license until a plan acceptable to the Sylvanian Government was 

presented. 
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1. FPS terminated the BIT by violating a provision essential to its purpose. 

 

53. Article 60(1) of The Vienna Convention on the Law of Treaties (VCLT), to which both 

Sylvania and Freedonia are member States, explains that: 

 

“A material breach of a bilateral treaty by one of the parties entitles the other to invoke 

the breach as a ground for terminating the treaty or suspending its operation in whole or 

in part.”
96

 

 

54. Later, in Article 60(3) of the VCLT, a “material breach” is defined as either repudiation 

not sanctioned by the present VCLT, or “(b) the violation of a provision essential to the 

accomplishment of the objective or purpose of the treaty.”
97

  

 

55. FPS‟ right to rely on the BIT is dependent upon the company having not terminated the 

treaty by failing to meet their own foundational obligations of the BIT. The Preamble to the 

Freedonia-Sylvania BIT states that Freedonia and Sylvania enter into the treaty, 

 

“Acknowledging that offering encouragement and mutual protection of such investments 

based on international agreements will contribute to stimulating business ventures that 

will foster the prosperity of both Contracting Parties, consistent with the protection of 

health, safety, environmental, and international labour standards and the goal of 

sustainability” (emphasis added). 

 

56. Bilateral treaties are meant to foster goodwill between nations and encourage investment 

in a responsible manner. The provision in the Preamble acknowledging the purpose of the BIT 

goes to the very heart of the balance struck when States ask foreign nations to invest; the purpose 

is to foster prosperity, but in a way that is consistent with protecting the people and environment 

in a reasonable way. 

 

57. Sylvania contends that Claimant was so irresponsible in dealing with the worsening crisis, 

acting with such disregard for the health and safety of the Sylvanian people and with complete 

                                                           
96
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indifference to the environment that their cumulative actions amounted to a material breach of 

the BIT, foreclosing their ability to rely upon it for recourse. Claimant was utterly incapable of 

dealing with the ensuing crisis, as evidenced by the fact that FPS had failed to implement an 

effective cleanup plan more than a year after the date of the incident. The environmental damage 

alone was substantial and had severe ecological impacts. Thousands of Sylvanian citizens lost 

their jobs, as businesses in the seafood, agriculture, tourism and related industries all took major 

hits.
98

 If FPS had any sort of response plan in place for such emergencies before the incident 

occurred, it was clearly inadequate. Ultimately it took a combined effort, with experts of both 

FBS and NPCS, to seal the damaged wells.   

 

58. A total of 538 days passed without any reasonably effective plan being implemented, or 

even presented, to the Sylvanian government by FPS or Freedonia Petroleum. Such actions, 

coupled with the fact the their only demonstrated concern throughout this process has been 

securing a cap on liabilities, is so disrespectful of human and ecological life as to offend the very 

purpose of the Freedonia-Sylvanian BIT. 

 

59. Sylvania‟s eventual actions to cope with the crisis should be viewed as a rightful 

suspension of the BIT, based upon FPS‟ material breach. Thus, Claimant should not be allowed 

to rely on the BIT in these proceedings for recourse.  

 

2. FPS breached the Medanos License Agreement. 

 

60. In the Medanos License Agreement, FPS agreed to observe safety obligations, including: a 

requirement to take all appropriate measures to prevent discharges of oil on navigable water, and 

in the event of a discharge, to ensure an immediate and effective removal of oil on navigable 

waters.  

 

61. FPS, and its parent company Freedonia Petroleum, breached the Agreement it had with the 

Sylvanian Government in regards to safety standards. At this time it is not known what caused 

                                                           
98
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the initial discharge. However, there is clear and convincing evidence that FPS did not take 

“immediate and effective” action to remove the oil from navigable waters after the discharge. 

Their inability to cope or provide a reasonable response plan for more than one year and five 

months is a demonstration of just how ill prepared they were. 

 

62. Respondent contends that Freedonia Petroleum breached the Medanos License Agreement 

by failing to meet safety obligations, and because of the breach, voided any claims towards 

reliance on the Agreement they may have had prior to the oil disaster.   

 

63. Companies do on occasion fail to meet their basic responsibilities, both ethically and 

contractually. Governments should have the ability to respond when breaches occur without fear 

of constantly being dragged into international arbitration to resolve what are, at their heart 

contractual issues. Other States have faced similar contractual breaches in the past several years, 

and had arbitration levied upon them as a litigation strategy. In 2008, the government of Senegal 

had to revoke the mobile phone license of Sentel for alleged failure to meet contractual 

obligations; alleged breaches included failure to pay a licensing fee, failure to comply with 

national radio laws, and violation of rules on providing technical, administrative and financial 

information.
99

 The company, which continues to operate, instigated arbitration proceedings with 

ICSID that are still ongoing. 

 

64. As discussed earlier in Part One, Section I(A), where legitimate contractual breaches have 

occurred for which the Investor is liable, those issues should be allowed to play out in domestic 

courts. Allowing Investors to exploit the investor-state resolution provisions of the BIT, in order 

to circumnavigate their own liabilities, should not be a function of this Tribunal. Only after the 

Sylvania court proceedings have been settled should an international tribunal even entertain 

claims like the ones currently proposed by Freedonia Petroleum.
100

  

 

65. Should the Tribunal find merit in Respondent‟s argument that FPS breached its contract, 

and that said breach brings into question the proper jurisdiction for resolution of this conflict, 
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Sylvania respectfully reiterates its request that all issues herein to be dismissed and resolved 

within the Sylvanian court system, where they are currently pending.  

 

B. Respondent did not expropriate Freedonia Petroleum’s assets in the Medanos Oil 

Field. 

 

66. Despite Freedonia Petroleum‟s failure to meet its obligations, Sylvania still accorded 

Claimant fair and equitable treatment and did not to unlawfully expropriate their assets.  

 

1. Applicable treaty provisions. 

 

67. Sylvania acknowledges that, should this Tribunal find jurisdiction with respect the claims 

under the Freedonia-Sylvania BIT, the applicable provisions provide for the protection of 

investments by investors of one Contracting Party from acts of direct or indirect expropriation by 

the other Contracting Party. 

 

68. Article 4(1) of the Freedonia-Sylvania BIT outlines the qualifications of nationalization 

and expropriation, stating any investment related to the treaty shall not be subject to measures 

that: 

 

“limit permanently or temporarily the Investor‟s ownership, possession, control or 

enjoyment, save where specifically provided by law and by judgments or orders issued by 

any courts, administrative bodies, or tribunals having jurisdiction.”  

 

69. Article 4(2) adds: 

 

“Investments of Investors of one contracting Parties hall not be directly or indirectly 

nationalized, expropriated, requisitioned or subjected to any measure having similar 

effect in the Territory of the other Contracting Party, except for public purposes, or 

national interest, against full and effective compensation, and on condition that these 

measures are taken on a non-discriminatory basis and in conformity with all legal 

provisions and procedures.” 
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70. The BIT provisions quoted above cover both direct expropriations and indirect 

expropriation. In the former, a host government uses its sovereign powers to seize assets by 

depriving an investor of its title to or control over those assets.
101

 In case of an indirect 

expropriation, sometimes referred to as a “regulatory taking,”
102

 host states invoke their 

legislative and regulatory powers to enact measures that reduce the benefits investors derive 

from their investments but without actually changing or canceling investors‟ legal title to their 

assets or diminishing their control over them.
103

  

 

71. For the provisions in the Freedonia-Sylvania BIT Article 4 to apply in this case, and thus 

enable Claimant to obtain compensation for the loss of their investments, this Tribunal must find 

that such losses resulted from “measures” taken by Sylvania that resulted in the expropriation of 

Freedonia Petroleum‟s investment or had the effect of such expropriation. The application of the 

above-quoted treaty provisions therefore requires the existence of three elements: an 

expropriable investment of Freedonia Petroleum; a measure taken by Sylvania; and an 

expropriation of that investment occurred as a result of that measure.
104

 

 

2. Claimant did not have an expropriable investment at the time of alleged expropriation.  

 

72. On the first question of whether Claimant had an expropriable investment, the dispute is 

subtle but important. There is little doubt FPS, a Sylvanian subsidiary of Freedonia Petroleum, 

possessed a five year non-exclusive oil exploration and drilling license in the Medanos Field, as 

entered into with the Sylvanian Government on 26 May 2007. Inherent in the agreement was the 

authority to build and operate physical oil wells in the territorial waters of Sylvania.  

 

73. The previous section of this memorial brings into question whether Claimant effectively 

revoked its investment and rights thereto by: (a) failing to meet the foundational requirements of 

the BIT, and (b) by breaching its license agreement. 

                                                           
101
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74. Even if Claimant is not found to have revoked their investment under the BIT and 

Agreement terms, there are further reasons to conclude that FPS‟ inability to cope with the 

emergency had the practical effect of temporarily suspending their investment interest in the 

malfunctioning wells. The physical structure of the oil wells is only part of FPS‟ investment; the 

true value derived from the wells is the oil itself. Given the amount of leakage and time lapse 

during which the leakage occurred, it is apparent that FPS had little to no control over the very 

resource that was at the heart of their investment. Not only did FPS lose untold amounts of oil to 

the ocean, but they also failed to undertake adequate remedial work on the damaged wells and to 

address the oil cleanup problems around the wells. 

 

75. Freedonia Petroleum‟s possession of the oil wells extended into a prolonged state of 

emergency; at some point over the course of the 538 days of FPS‟ supervision, it became clear 

that they were unable to maintain control of their own investment in a way that adequately 

addressed all the underlying issues. Catastrophic damage had been caused, and no reasonably 

productive action was being taken to remedy the damage. Having failed to institute the necessary 

remedial work on the damaged wells, there was a legitimate basis to believe FPS was incapable 

of dealing with any further crisis, should one have arisen. It was only after severe damage had 

already been done, and the situation continued to worsen, that the Sylvanian Government issued 

the temporary suspension of FPS‟ operating license.  

 

76. Sylvania contends that at the time NPCS took over possession of the leaking wells on 29 

November 2010, Freedonia Petroleum‟s actions had already revoked their investment and rights 

thereto. Thus, the first element of an expropriation claim - the expropriable investment - is not 

met. Should the Tribunal accept Sylvania‟s contention, discussion of the other elements of 

expropriation would become inconsequential. 

 

3. Even if Claimant did maintain their investment and rights thereto, the “measures” are 

attributable to NPCS rather than the Sylvanian Government.  
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77. Towards the second element of an expropriation claim, there is no dispute that the 

Sylvanian Government took certain actions in response to the crisis caused by leakage of oil 

from FPS wells. But whether any or all of said measures constitute expropriation, or had the 

effect of expropriation, is a different matter. Regulatory changes, institutional fines, and a 

response plan were all actions initiated by the Sylvanian Government. None of these, however, 

amounted to expropriation by Sylvania.  

 

78. The distinction between the Sylvanian Government and the NPCS should not be 

understated. Actions taken by the government should be considered separate from those of 

NPCS. If temporary control the physical oil wells is found to have amounted to direct 

expropriation, those actions are attributable to NPCS and not to the measures taken by the 

Sylvanian government.   

 

79. Executive Order No. 2010-1023, the Emergency Authorization Regarding the Medanos 

Oil Field, was issued by the Office of the President of Sylvania, an administrative body with 

authority over Sylvanian territories. Order 2010-1023 was issued within its appropriate 

jurisdiction over the territorial waters of Sylvania.  

 

80. What Order 1023 did do was: recognize the severity of the circumstances, declare the 

situation a state of emergency, temporarily suspend FPS‟ non-exclusive license to operate in the 

Medanos fields until they presented an acceptable plan to curtail and remedy the damage, and 

authorized NPCS to assist in the emergency response. Specifically, NPCS was  

 

“authorized to assist the Sylvanian Government by securing control of the relevant oil 

wells and coordinating the ongoing oil spill response…and taking any action necessary in 

furtherance thereof, until such time as Freedonia Petroleum S.A. has complied with the 

requirements of Section 1 hereof.”  

 

81. The Sylvanian Government did not command the taking of the oil wells, nor did it specify 

which oil wells might be at issue. Instead, the government handed authority over to NPCS in 

order to take the necessary steps to remedy the situation, and to take control of what it considered 
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to be the offending oil wells, if deemed necessary. The physical taking of wells is necessarily 

attributable to NCPS rather than the Sylvanian Government. 

 

4. Any measures attributable to the Sylvanian Government are too remote to qualify as a 

relevant cause of damage. 

 

82. Having not met the criteria for a direct expropriation, Freedonia Petroleum‟s only other 

argument towards a breach of Article 4 is a claim of indirect expropriation, or “creeping 

expropriation.” State measures can amount to indirect expropriation if they are irreversible, 

permanent, and if the asserts or rights are affected in such a way that the economic value of the 

use, enjoyment or disposition of the asset or right is neutralized or destroyed.
105

 

 

83. International tribunals treat the severity of the economic impact caused by a measure as an 

important element in determining whether a measure constitutes an expropriation requiring 

compensation. One question that may be asked is whether the challenged governmental measure 

resulted in “substantial deprivation” of the investment or its economic benefits. The tribunal 

decision in Occidental applied the criterion of substantial deprivation in determining whether the 

imposition of an Ecuadorian tax constituted an indirect expropriation.
106

 In CMS, the tribunal 

found the central question to be that of whether the enjoyment of the property was effectively 

neutralized, because “the standard for indirect expropriation is substantial deprivation.”
107

 In 

LG&E v. Argentina, the tribunal similarly found that the effects of Argentina‟s measures on the 

Claimants‟ investment were not permanent, stating that such measures could not constitute 

expropriation  

 

“without a permanent, severe deprivation of LG&E‟s rights with regard to its investment, 

or almost complete deprivation of the value of LG&E‟s investment.”
108
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84. There is no indication that FPS‟ damaged oil wells did or could have operated in a way 

that would generate any revenue or profits during the period of leakage; oil was certainly being 

siphoned from the natural reserves, but it was essentially being wasted as a resource as it 

dispersed into the ocean. The physical structures of the oil wells were inoperable and in need of 

remedial work, and thus provided little to no immediate economic benefit to FPS. Temporary 

control of the wells by NPCS occurred during a time period when the investment was, at best, 

not making money. More realistically, the investment was likely doing far more to cost FPS 

money than to make it. Their non-exclusive licensing agreement only produced economic benefit 

to them so far as oil was actually being trapped, contained, and sold.  

 

85. Claimant has produced no evidence of any actual money lost in their assets due to the 

alleged expropriation. The control of their assets by NPCS was in no way a permanent 

deprivation, but was specifically designed to recede after the remedial work and cleanup were 

accomplished. In fact, by stepping in to solve the leakage and repair the broken oil wells, NPCS 

likely did more to help Freedonia Petroleum eventually regain the value of its investment in FPS 

than any of FPS‟ actions.  

 

86. NPCS acted solely for the purpose of doing remedial work on the damaged wells and 

coordinating the clean up.
109

 NPCS was not placed in a position to retain permanent control of 

the wells, nor did they seek to capture oil for its monetary value while in possession of the wells. 

There is simply no evidence that NPCS or the Sylvania Government received any economic 

benefit from the temporary control of the wells, other than those derived from having an 

environmental disaster brought to an end.  

 

87. A claim of indirect expropriation ultimately fails, as the measures taken by the Sylvanian 

Government did not create a substantial, permanent deprivation of Freedonia Petroleum‟s 

investments in FPS or the enjoyment of those investments‟ economic benefits.  
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 Executive Order 2010-1023, Section 2.  
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C. Sylvania afforded Claimant fair and equitable treatment, and met legitimate 

expectations. 

 

88. The term “fair and equitable treatment,” as present in Article 2 (2) of the Freedonia-

Sylvania BIT, is not specifically defined or extrapolated within the BIT. Article 31 of the VCLT 

provides that treaty interpretation should be 

 

“in good faith in accordance with the ordinary meaning to be given to the terms of the 

treaty in their context and in the light of its object and purpose.” 

 

Ordinary meaning is meant to impute the current and normal meaning established more or less 

by the common intention of the parties; what counts as “context” is defined in Article 31, Para. 2, 

to include the text, preamble and annexes.
110

 

 

89. “Fair and equitable treatment” has generally been equated with the minimum standard of 

treatment provided for by international law. For example, the position adopted by the CMS v. 

Argentina tribunal was that  

 

“the Treaty standard of fair and equitable treatment and its connection with the required 

stability and predictability of the business environment, founded on solemn legal and 

contractual commitments, is not different from the international law minimum standard 

and its evolution under customary law.”
111

  

 

Applying the VCLT rule of ordinary meaning, “fair and equitable treatment” provisions should 

not raise the Respondent‟s obligation beyond the international minimum standard of 

protection.
112

  

 

90. The fact that the fair and equitable treatment clause is itself part of an international legal 

instrument also indicates that it should not, without express indication, overrule fundamental 

principles of international law.
113

 Any determination of breach of the provision 
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“must be made in the light of the high measure of deference that international law 

generally extends to the right of domestic authorities to regulate matters within their own 

borders.”
114

 

 

91. Respondent agrees with Claimant that the concept of fair and equitable treatment is linked 

to the legitimate expectations of the investors. These expectations, however, should be evaluated 

with consideration given to the circumstances. The legitimate expectations of foreign investors 

“cannot be that the State will never modify the legal framework, especially in times of crisis,” 

but rather that they will be protected from unreasonable modifications.
115

 

 

1. Revisions and amendments to the OPA were fair and equitable. 

 

92. In order for the standard of fair and equitable treatment to be breached, the investor must 

have been “treated in such an unjust or arbitrary manner that rises to the level that is 

unacceptable from the international perspective.”
116

  

 

93. Claimants protest virtually all amendments made to the Oil and Pollution Act (OPA) in 

December 2009 on grounds of unfair practices. Taking Claimant‟s approach, States would either 

be locked into whatever regulations they had at the time of signing a contract with foreign 

investors, or be found to act unfairly with nearly every change in regulation. States should have 

the authority to make alterations to how it regulates vital industries, like the oil industry, 

especially in light of changing circumstances that highlight security or public policy concerns.  

 

94. Defining of damages amendment to the OPA, Section 705, was done in order to provide a 

more realistic assessment of the challenges associated with a major oil spill. The amendment 

broadened damages only so far as it enumerated the full potential of impacts a large 

environmental catastrophe can have. Respondent contends that as a practical matter of 

ascertaining damages, little was actually changed. For instance, loss of royalties and fees covered 

                                                           
114

 Id. 
115

 Impregilo SpA, Para. 291. 
116

 S.D. Myers v Canada, at Holding 8. 



TEAM HACKWORTH  COUNTER-MEMORIAL FOR THE RESPONDENT 

30 
 

in § 705(D) are normally covered in specific agreements anyways, as they are in this case in the 

Medanos License Agreement. Likewise, the Agreement in this case already places an obligation 

upon the Investor to ensure immediate and effective removal in the event of oil discharge. While 

the Agreement may not have explicitly stated recourse for failure to do so, § 705 provides a more 

exact template of the costs associated with that failure.  

 

95. Sylvania contends that its decision to eliminate the SD$75 million liability cap was fair, 

and not a breach of legitimate expectation. Liability and its limits should be connected with 

whether the circumstances causing the liability stem 1) from inherent risks associated with 

remote but foreseeable incidents, which is what the liability cap is meant to compensate for in 

promoting investment, or 2) from unforeseeable incidents in which the Claimant‟s own failure to 

meet safety and containment obligations exacerbate the crisis. The two liabilities are not one in 

the same. The former, meant to induce investment, is what Sylvania intended. The latter, a shield 

for corporate interest to protect their assets when they have made grave mistakes and proved 

unable to cope with their own disastrous creations, is not the type of liability Sylvania did or 

intended to cap with the law. 

 

96. If FPS read the cap as an immovable policy that would cover all realms of liability in 

perpetuity, as the logic of their argument would suggest they did, such was a misreading of the 

law on their part. Provisions can be found in other Sylvanian legislation that arguably has had 

similar retrospective effect before
117

, and FPS should have taken notice of that possibility.  

 

2. The SD$75 million cap should be disregarded as a matter of international public 

policy, and Sylvania’s elimination of the cap was a legitimate state action. 

 

97. Claimant also contends that Sylvania disregarded their legitimate expectations in relation 

to the removal of the SD75 million liabilities cap. The Tribunal should not accept Claimants 

argument for capping liability at SD$75 million as a matter of international public policy. In the 

ICC case 1101 of 1963, Judge Lagergren noted that  
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“it cannot be contested that there exists a general principle of law recognized by civilized 

nations that contracts which seriously violate bonos mores or international public policy 

are invalid or at least unenforceable and that they cannot be sanctioned by courts or 

arbitrators.”
118

  

 

International public policy demands that international arbitrators apply international public 

policy as part of the applicable law. 
119

  

 

98. Respondent acknowledges that a completely immovable liability cap of SD$75 million 

dollars, as Claimant argues the cap should be construed, constitutes a naïve regulation. But 

naivety should never be grounds for gross injustice. The Sylvanian Government placed trust in 

Freedonia Petroleum; trust in accessing whether a fair deal was being made in relation to the 

legitimate possibilities for harm, and trust in the level of protection FPS would afford to the 

welfare and wellbeing of Sylvanian citizens. Admittedly, too much trust was placed in the hands 

of this corporation. 

 

99. The oil industry has spent considerable time and money convincing countries of the 

relative safety of offshore drilling; the reality of the disaster in Sylvania brings those claims into 

question. Without revaluating the liability cap as the government did, stuck holding the bag for 

the indiscretions of the oil industry would be the very people who have already suffered the 

most- the citizens of Sylvania. The Claimant seeks to use the SD75 million cap as a shield to 

avert responsibility. Given the extensive damage caused to the environment and livelihood of so 

many Sylvanians, simply paying the SD75 million and no more is not living up to their 

responsibilities.     

 

100. Freedonia Petroleum wants to enjoy the fruitful profits of Sylvania‟s natural resources, 

and to do so without adequately compensating for their indiscretions. They may cloak their claim 

to this Tribunal in the argument that Sylvania unfairly changed regulations, but the Respondent 

submits that their real objective is outright avoidance of their legitimate responsibilities.  
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3. Sylvania’s measures were not unreasonable, arbitrary, or discriminatory in nature. 

 

101. Arbitrariness is a willful disregard of due process of law, an act which shocks, or at least 

surprises, a sense of judicial propriety.
120

 A measure is discriminatory when it provides the 

foreign investment with a treatment less favorable than the domestic investment or than other 

foreign actors. Discrimination is treating parties in similar situation differently, without an 

objective and reasonable justification.
121

 

 

102. Sylvania also accepts that under BIT Article 3, it is obliged to treat Claimant in 

accordance with any more favorable treatment afforded to their own investors and investors of 

other countries. Claimant was treated to the same standards as all investors.  

 

103. FPS was the sole holder of oil well investments in the Medanos Fields. While its license 

was non-exclusive and permitted others to operate there, at the time of the explosion it was FPS‟ 

investments that were at the center of an environmental catastrophe. By virtue of being the only 

investor in a particular industry, any regulation of the industry naturally has particular and 

distinct effects upon that sole investor. The fact that no other companies were affected in the 

same way as FPS is not an indication of an arbitrary or discriminatory policy, but merely a 

logical and inevitable consequence of being the only player in the game.  

 

104. All oil companies incorporated or operating in Sylvania were provided the same treatment 

and subject to the same laws as FPS. There is no evidence other companies were treated in a 

superior manner, or that any companies were similarly situated to FPS at the time during the 

catastrophe.  

 

105. The creation of NPCS by the government should not be viewed as a discriminatory action. 

NPCS was not incorporated until August 30, 2010, more than a year after the leak began. Its 

purpose was to assist with the government‟s response to the emergency situation, and was 

limited to that function. While the government afforded special treatment to NPCS so far as it 

                                                           
120

 Elettronica Sicula S.p.A., Para. 128. 
121

 CME, Para. 612.  



TEAM HACKWORTH  COUNTER-MEMORIAL FOR THE RESPONDENT 

33 
 

granted authority to take remedial efforts in relation to the crisis, authority was limited to coping 

with issues that FPS had failed to adequately address. Furthermore, NPCS was not designed to 

capture FPS‟ long or short term investments in any way, but rather to fix the leaking wells and 

return them to FPS in a functioning state.   

 

4. Sylvania acted in accordance with providing full protection and security to Claimant’s 

Investment.  

 

106. Article 2(2) of the Freedonia-Sylvania BIT imposes a duty on the contracting party to 

ensure “full protection and security” of the investments. Most authorities have found this duty to 

apply specifically to protection from physical danger.
122

 The physical danger applicable in this 

case relates to the initial explosions that caused the leak and to the damaged wells that required 

remedial work even after the leaks were sealed. Because the cause of the initial explosion 

remains unknown, the Sylvanian Government has a distinct interest in protecting all oil wells 

from future occurrences of a similar magnitude; insuring the wells are fixed and meet higher 

safety standards is an integral part of protecting future investments.  

 

107. As oil spilled into the ocean, it also caused considerable damage to FPS‟ investment. 

Actions taken by the Sylvanian Government and NPCS were designed in part to protect oil 

investments, by insuring that damaged wells received all necessary remedial work. In this case, 

there are reasonable grounds to conclude that ceding temporary control of the wells was a 

necessary step towards full protection and security of FPS‟ investment.  
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PART THREE:  

RESPONDENT’S DEFENSES 
 

I. SYLVANIA ACTED WITHIN APPROPRIATE BOUNDS OF NATIONAL 

SECURITY AND IN PROTECTION OF PUBLIC INTERESTS, AND 

SHOULD BE PERMITTED TO RELY ON THOSE GROUNDS AS DEFENSE 

TO CLAIMANT’S ALLEGATIONS.  

 

108. Should this Tribunal find Respondent breached its BIT obligations, Respondent asserts 

both that (1) the actions of the government with respect to the Claimants were a legitimate 

exercise of police powers under international law, and (2) such police powers are a complete 

defense to the alleged treaty violation of expropriation. With respect to Claimant‟s allegation that 

„full protection and security‟ and „fair and equitable‟ treatment were denied, Respondent offers 

as defense that it acted under its reasonable right to regulate. 

 

109. The Freedonia-Sylvania BIT clearly anticipates national security issues may arise, and 

acknowledges the fundamental right a State has to address these issues. Article 9 of the BIT 

makes clear that in regards to essential security, 

 

“[n]othing in this Agreement shall be construed…[t]o preclude a Party from applying 

measures that it considers necessary for the maintenance or restoration of public 

order…or the protection of its own essential security interests.”  

 

110. Nowhere within the BIT are essential security interests defined, nor does the treaty give 

guidance as to what constitutes an emergency situation with respect to security interests. Rather, 

the broad nature of Article 9 suggests that the member state has authority to determine for itself 

what constitutes an essential security interest.   

 

A. Measures taken by Sylvania were appropriate expressions of police power. 
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111. The police powers doctrine is a recognition that States have a reasonable right to regulate 

foreign investments in their territories, even if such regulation affects investor property rights.
123

 

Application of the police powers doctrine can provide an explicit, affirmative defense to claims 

of expropriation.
124

 A State has legitimate interests and rights to exercise its police power in the 

interests of public welfare, and this exercise should not be confused with measures of 

expropriation.
125

  

 

112. The American Law Institute’s Restatement (Third) of the Foreign Relations Law of the 

United States underscores this point when it states that 

 

“… a State is not responsible for loss of property or for other economic disadvantage 

resulting from bona fide general taxation, regulation, forfeiture for crime, or other action 

that is commonly accepted as within the police power of States, if it is not 

discriminatory…”
126

  

 

In the context of investment disputes, the tribunal in Saluka v. the Czech Republic noted that 

there exists a principle in customary law today that  

 

“… a State does not commit an expropriation and is thus not liable to pay compensation to 

a dispossessed alien investor when it adopts general regulations that are 'commonly 

accepted as within the police power of States.”
127

 

 

113. Actions taken by the Sylvanian Government were within both domestic and 

internationally understood norms of police power. Respondent does not mean to imply that it 

relies upon its internal domestic law as justification, but merely points out that it acted consistent 

with both its own domestic and international understandings of police power.  

 

114. This is not a case of the government using its police powers for a purpose other than for 

which they were intended. Any taking that occurred was aimed specifically at addressing the 

environmental crisis and its repercussions. Presidential Order 1023 is evidence of Sylvania‟s care 
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to limit its police powers to appropriate boundaries. Authority to take control of FPS‟ 

investments was limited to the damaged wells that caused the emergency, and the time frame 

under which NPCS could take control was limited by when the crisis and damage were either 

averted or when FPS presented a reasonable plan of its own.  

 

B. Respondent was within its reasonable right to regulate for the public benefit. 

 

115. For a tribunal to find that a State has violated treaty standards of fair and equitable 

treatment and full protection and security, it must have necessarily determined that said state has 

exceeded its reasonable right to regulate.
128

 

 

116. International law recognizes the specific relationship between the government and its 

citizens: a relationship of protection. The nature of sovereignty may be multifaceted, but one of 

the undoubted tenants of international law is that legitimate governments are defined not only by 

their control of a territory, but also by how they exercise that control to protect their peoples.
129

 

Failure to protect its citizens is a breach of the very social contract upon which the modern state 

system relies.
130

  

 

117. There is more than just a philosophical rationale behind the need to meet the expectation 

of protection. A growing list of examples from around the globe makes clear that a country‟s 

failure to properly protect its citizens can be the benchmark for ineffective, and even illegitimate, 

government.
131

 There should be recognition by this Tribunal that sovereignty is a vitally 

important concept; that countries can be forced to forfeit some or all of their sovereignty, either 

directly or indirectly, by the international community for failing to properly protect its people. It 

is a good thing that governments are held to increasingly high standards for protecting their 

people; but with that responsibility should come the recognition that governments at times must 

take extraordinary steps to ensure protection and stability.      
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118. Regulations enacted by the Sylvanian Government were enacted in the midst of an 

ongoing emergency, and with the welfare of its people at the heart of all actions taken. Oil 

contaminating the water caused harm to the vital ecosystems in the ocean and marsh lands of 

Sylvania, and had the potential to create massive economic devastation to the overall economy 

and to individuals who relied on the ocean waters for their livelihood.
132

 It was only with the 

assistance of NPCS that the damaged wells were sealed in the first place.
133

  

 

119. Claimant failed to adequately resolve the problems caused by their wells or to make 

reasonable payments towards the damage caused. Sometimes people need protecting from the 

incompetence and ill-will of corporations as much as they do from the environmental impact 

itself. All of the Sylvanian Government‟s regulations were designed to ensure the essential 

security of its people were protected in the future, including changes meant to prevent future 

harm of a similar nature from occurring.  

 

120. Sylvania did not act in bad faith through either granting NPCS authority to take control of 

the wells, or in its regulatory changes in regards to the oil industry. These actions were taken in 

order to address important domestic security interests, and for the protection of the welfare and 

rights of its citizens.  
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PART FOUR:  

RESPONDENT’S COUNTERCLAIM 
 

I. RESPONDENT SEEKS DAMAGES BY WAY OF COUNTERCLAIM FOR 

THE DEVASTATING HARM CAUSED BY THE ACTIONS OF CLAIMANT 

AND ITS SUBSIDIARY FPS.  

 

121. The jurisdiction of an Arbitral Tribunal over a State party counterclaim under an 

investment treaty depends upon the terms of the dispute resolution provisions of the treaty, the 

nature of the counterclaim, and the relationship of the counterclaims with the claims in the 

arbitration.
134

 

 

1. Respondent counterclaims abuse of process by Claimant because as a State-

owned Claimant, Freedonia Petroleum is precluded from invoking the 

jurisdiction of the ICC arbitral process. 

 

122. Recalling the arguments made earlier in this counter-memorial, it is Respondent‟s position 

that Claimant is not the proper party to bring this proceeding. It is only minimally involved in the 

dispute arising from the oil spill and enters into the dispute only to bring this arbitration 

proceeding on behalf of other parties. These other parties, which might otherwise have proper 

standing to bring a dispute with Respondent are precluded from doing so for reasons earlier 

described, so Claimant‟s involvement is solely to circumvent proper arbitral and negotiation 

proceedings. Additionally, Claimant makes no claim to harm in its shares of FPS. 

 

123. Claimant has also abused the arbitral process because of its status as an entity controlled 

by a State. Specifically, the two issues of investor status and nationality status arise because of 

the unique relationship.
135

 Arbitral proceedings such as these, as provided for in the BIT, only 
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allow entities that qualify as investors and nationals of the other Contracting Party to bring an 

arbitration proceeding, according to Article 1(3). 

 

124. However, the definition of Investor in the BIT‟s Article 1 requires that an Investor not be 

“funded by the other Contracting Party.” The Contracting Party in this case is the Freedonian 

Government and they fund Claimant by injecting capital as the majority owner (60% of 

Claimant‟s initial capital, in fact). Similarly, the Article 1 also requires that Investors be “natural 

person holding the legal nationality” in Freedonia, in this case. A functional test should be 

applied to determine whether a State controlled company is a “national.”
136

 

 

125. An ICSID case has conducted a similar test and analysis, asking if the state-owned entity 

actually represented the State in the proceeding, to which the tribunal in that case answered in 

the negative, thus dismissing the case on jurisdictional grounds.
137

 Because Claimant has acted 

as an agent of the Freedonian Government in attempting to circumvent State-to-State arbitration, 

Claimant should be seen as representing, at least, the Freedonian Government‟s interests if not 

the Government itself. 

 

126. While some investment agreements have explicitly mentioned the status of State-owned 

entities, the debate of its efficacy is still young, so the absence of specificity on the matter should 

not be viewed as implying any status for State-owned entities in any case.
138

 Other arbitral 

forums have also taken up the question of State majority ownership and found that only “in 

exceptional cases” should arbiters depart from a standard “prohibiting submission to 

arbitration.”
139

 It is Respondent‟s position that the present Tribunal find the same. 

A. In the alternative, Sylvania seeks damages for the devastating harm caused by the 

actions of the Claimant and its wholly owned subsidiary FPS.  

 

                                                           
136

 Id. at Para. 5. 
137

 East Kalimantan, Paras. 176-177. 
138

 China-Saudi Agreement, Article 1(2)(b)(3); Nolan and Sourgens, Para. 7. 
139

 Bockstiegel, page 584, ft. 8. 



TEAM HACKWORTH  COUNTER-MEMORIAL FOR THE RESPONDENT 

40 
 

127. Respondent contends that Claimant and its subsidiary FPS breached certain BIT and 

contractual obligations, including the duty to ensure immediate and effective removal of leaked 

oil on navigable waters, and that these breaches go to the heart of the issues before the Tribunal. 

 

128. Significant resources and time were spent by the Sylvanian Government to address the 

crisis as it worsened, including taking care of the immediate costs the Claimant was obliged - but 

failed - to pay. While Claimant was busy seeking legal remedies to avoid payment beyond 

SD$75 million, the crisis continued and untold millions more in damage was done to the 

environment and the Sylvanian economy. 

 

129. An integral component of the licensing agreement was that FPS agreed to pay 12% royalty 

on oil extracted from the Medanos Fields. During the period of leakage in which FPS maintained 

control of the oil wells, potentially millions of gallons of oil were lost to the ocean; oil that, 

before being drawn from the seabed, had considerable value and belonged to the Sylvania 

people. The fact that the oil was wasted rather than put to use does not change the underlying 

obligations. FPS extracted the oil from the natural reserves through use of their drilling 

equipment, so FPS should be held liable for approximately 12% of the value the oil could have 

obtained on the market, per their contractual obligations.  

 

130. Claimant is also responsible for damages as defined within the amended provisions of the 

OPA, Section 703 and 705 in particular. This includes economic losses resulting from 

destruction to real property, loss of subsistence use of natural resources, costs of providing 

additional public service during removal activities, and various other removal costs. One such 

cost, for example, was the use of NPCS experts to assist FPS in stopping the oil leaks.
140

  

 

131.  At this time Sylvania does not propose a specific amount for damages; there has yet to be 

a reasonable quantification of all the damage and related costs. Total amounts are expected to 

amount to the hundreds of billions of Sylvanian Dollars.
141

 These damages, whatever their final 

estimate may be, are inescapably intertwined with the issues that Claimant has brought before 

                                                           
140

 Clarifications Request 49. 
141

 Uncontested Facts, Para. 27. 
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this Tribunal. Should the Tribunal make a decision on the merits of this case then Respondent 

respectfully seek just compensation for the damages attributable to the Claimant and their 

subsidiary FPS.  
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PART FIVE: 

CONCLUSION ON THE MERITS 
 

132. This Tribunal should find that it has no jurisdiction over this dispute. However, should it 

exercise jurisdiction, Respondent respectfully requests the Tribunal to find that Respondent meet 

all of its obligations to Claimant and treated them in a non-discriminatory manner. Furthermore, 

that Respondent acted within appropriate bounds given the severity of the national security crisis 

it encountered. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 30, 2011 BY 

 

Team Hackworth 

On-behalf of-Respondent, 

REPUBLIC OF SYLVANIA 


