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STATEMENT OF FACTS 

 

1. On 13 June 1994 the governments of the Republic of Freedonia (―Freedonia‖) and the 

Republic of Sylvania (―Sylvania‖) signed a Bilateral Investment Treaty (―BIT‖) that 

remains in effect.  Freedonia Petroleum LLC (―FP‖) is an international energy company 

focused on oil exploration and drilling.  The Freedonian government owns sixty percent 

of FP. 

2. On 26 May 2007, Sylvania signed the Medanos Licensing Agreement (―Agreement‖) 

with Freedonia Petroleum Solutions (―FPS‖), a wholly-owned subsidiary of FP 

incorporated under Sylvanian law, allowing FPS to develop certain oil wells in the 

Libertad Gulf of Sylvania (―the Gulf‖) in exchange for royalties and compliance with 

safety standards.  Those safety standards included a requirement to take all appropriate 

measures to prevent discharges of oil and, in the event of a spill, to undertake an 

immediate and effective cleanup of any spilled oil. 

3. On 9 June 2009, an explosion occurred at FPS-owned oil wells, resulting in the release 

between 35,000 and 60,000 of gallons of oil per day into the Libertad Gulf.  Scientific 

studies undertaken by the Sylvanian government indicated that the oil would likely enter 

the loop current in the Gulf and thereby spread throughout the Gulf, including the highly-

environmentally-sensitive Sylvanian Keys. The oil would cause irreparable damage to the 

coastline of Sylvania if the oil reached the coastline.    

4. Studies indicated that the wells could quickly become unchecked gusher releasing 

millions of gallons of oil per day. Studies indicated that if Claimant‘s subsidiary FPS had 

been better prepared and acted more quickly, this could have been prevented altogether.  

5. The environmental catastrophe prompted Sylvanian lawmakers to amend the nation‘s Oil 

Pollution Act (―OPA‖).  The amended OPA increased safety measures required of oil 

companies operating in Sylvanian waters and increased the potential damages and fines.  

The amended OPA was made effective when the spill occurred. 
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6. At that time, Sylvania gave Claimant time to comply with the new regulations and began 

discussions with it to allow it to comply fully.  Despite these efforts at negotiation, 

Claimant‘s subsidiary FPS then filed for declaratory judgment in Sylvanian courts, 

seeking a forum for resolution of its claims that it was not responsible for damages under 

the OPA or the Agreement. 

7. While that claim was pending, Sylvanian regulators determined that Claimant had 

violated the Agreement and the OPA and assessed damages in the order of SD 150 

million to cover the devastating environmental damage to the entire Gulf area caused by 

the leaking of FPS‘ wells and FPS‘ failure to ameliorate it. 

8. Claimaint‘s subsidiary FPS then appealed the fine through the standard administrative 

channels of the Sylvanian Ministry of Energy, which, in due course, found the fine 

appropriate and ordered Claimant to pay it.  Sylvania then attempted to negotiate with 

FPS in order to bring it into compliance with its obligations, but those negotiations failed. 

9. On 30 August 2010, at the behest of the Sylvanian Congress, Sylvania incorporated the 

National Petroleum Company of Sylvania (―NPCS‖), which it owns.  While Sylvania 

appoints the board of directors, there are no other indications of control.   

10. As a direct result of the spill, the political and social climate in Sylvania grew extremely 

tense.  Hundreds of Sylvanian businesses were devastated by the spill and thousands of 

individuals lost their jobs as a result.  Some of Sylvania‘s most important industries were 

seriously damaged.  

11. On 22 November 2010, an independent group of Sylvanian citizens, called Clean 

Sylvanian Environment (―CSE‖) entreated the Sylvanian government to take urgent 

action and deal with FPS‘ failure to control or clean up the spill. 

12. On 29 November 2010, the Sylvanian President recognized the continuing failure of 

Claimant to ameliorate the oil spill and its continuing damaging effects on Sylvania, and 

ordered experts from NPCS to take control of the wells to clean them up. 
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13. On 23 March 2011, despite having the claim for declaratory judgment pending in 

Sylvanian courts, Claimant filed for arbitration in this Tribunal.  Sylvania has responded 

and parties have proceeded to arbitration. 

14. On 26 August 2011, CSE submitted a request to Sylvanian courts requesting a release of 

information about this pending arbitration.  Claimant opposed the release of this 

information and the Sylvanian government supported it.  The court subsequently ordered 

the release of written proceedings in the matter, based on the extraordinary impact this 

matter has had on the Sylvanian people. 

15. On 10 September 2011, CSE filed a request to be present at the hearing of this arbitration 

as well as to submit documents and be heard.  The Tribunal has requested a position on 

this issue to be included in the submissions of both parties. 
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JURISDICTION 

 

I. THE TRIBUNAL LACKS JURISDICTION OVER THE CLAIMS BECAUSE CLAIMANT DOES NOT 

MEET THE DEFINITION OF AN INVESTOR AND IS FORECLOSED FROM ARBITRATION BY THE FORK 

IN THE ROAD CLAUSE. 

 

1. Principles of international law dictate that an international tribunal of defined jurisdiction 

should not reach to exceed that jurisdiction.
1
  The facts here indicate that Claimant is outside 

of the Tribunal‘s circumscribed jurisdiction. The Tribunal must therefore decline to exercise 

jurisdiction for its claims. 

2. The Freedonia-Sylvania Bilateral Investment Treaty (―BIT‖) provides that the Tribunal shall 

only have jurisdiction over ―investment disputes‖ under Article 11 investor-state arbitration 

proceedings.
2
  Article 3 of the BIT defines an Investment Dispute as a dispute specifically 

between a Contracting Party and an ―investor‖.
3 

 An ―investor‖ is defined under Article 3 as, 

among other things, any legal person established by the laws of the Contracting Parties.
4
 

Article 3 further specifies that investors shall include only legal parties that ―do not pursue 

sovereign activities and are not funded by the other Contracting Party.‖
5
 

A.  A textual reading of the BIT language, informed by the context of the treaty, shows that 

Claimant engages in sovereign activities and is funded by a state party, and therefore 

cannot be an Investor. 

 

3. Article 31 of the Vienna Convention on the Law of Treaties (―Vienna Convention‖) 

provides that:  

[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in light of its object and purpose.
6
   

                                                 
1
 Tokios Tokelės, ¶36. 

2
 BIT, Art. 11(2).  

3
 BIT, Art. 11(1). 

4
 BIT, Art. 1(3)(c). 

5
 BIT, Art. 1(3). 

6
 Vienna Convention, Art.31(1). 
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4. Both a textual reading of the ordinary meaning of the words in the BIT and an 

examination of the object and purpose of the drafters of the BIT leads to the conclusion 

that Claimant does not qualify as an Investor under this definition. 

5. BIT Article 1, Paragraph 3 states:  

provided in no cases that the above defined natural and legal persons do not pursue 

sovereign activities and are not funded by the other Contracting Party.
7
   

A strict textual reading of these words results in the interpretation that any party that 

either conducts sovereign activities or is funded by one of the two signatory states must 

be excluded from the definition of Investor.  This reading is supported by an examination 

of the context of the clause in the BIT, which shows that the drafters intended to create 

separate arbitration procedures for state parties and investors. 

6. The BIT was specifically drafted with a state-to-state dispute resolution provision, Article 

12, a fact that demonstrates the intention of the Contracting Parties to solve disputes 

between their governments, and the organs thereof, though that mechanism.  Article 12 

state-to-state arbitration fully satisfies the general aim of BITs to protect investment by 

providing a neutral, mutually agreeable venue for resolution of disputes.  Claimant fully 

maintains the right to ask for arbitration under Article 12 and therefore cannot claim that 

denial of jurisdiction in this case would violate the public policy of providing neutral 

forums for arbitration. 

7. Furthermore, the specific exclusionary clause, characterized as the ―no sovereign 

activities or government funding‖ clause, is unique to this BIT.  A survey of other BITs 

show that this clause appears to exist only in the Freedonia-Sylvania BIT.  The majority 

of BIT drafting is done with reference to language of contained in other BITs. Thus, the 

fact that the drafters chose to include such a unique clause indicates that they likely 

intended it to accomplish a specific purpose.   

8. The drafters of the BIT surely recognized that language contained therein specifically 

treated investors with a potential connection to the non-host state far differently than 

                                                 
7
 BIT 
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most BITs, which never go so far as to specifically exclude state-related investors.  In 

fact, most BITs include language that specifically includes, not excludes,  state-related 

investors.
8
  This indicates a desire on the part of the drafters to broadly exclude such 

investors and argues for the broadest possible interpretation of the clause – namely, that a 

party need only meet one of the two criteria to be excluded from the Investor definition. 

9. Claimant may seek to argue that the language is ambiguous – that the above emphasized 

―and‖ should be read conditionally; with a requirement that both conditions be met in 

order for a party to be excluded.  However, this interpretation is at odds with the first use 

of the word ―and‖ in the same sentence, in ―natural and legal persons.‖
9
  Using the 

maxim of interpretation, noscitur a sociis (a word is known by the company it keeps), 

examination of nearby uses of the word ―and‖ should be illuminating.   

10. In the first use of the word ―and‖, the drafters contemplated that natural and legal persons 

were separate and distinct categories, and that a party could be one or the other, but not 

both.  They used the word ―and‖ to denote two categories, either of which would be 

subject to this exclusionary rule.  Similarly, the second ―and‖ should be recognized to be 

two separate categories of entities, either of which should invoke the exclusion of the 

entity from the definition. 

11. The Tribunal should apply the test that if an entity either 1) engages in sovereign 

activities or 2) is funded by a state party, it should be excluded from the Investor 

definition.  As Claimant meets both of these criteria, it should be excluded and the 

Tribunal must dismiss its claims.  General international law principles also show that 

Claimant should properly be regarded as an organ of the Freedonian state and therefore 

should be considered a Contracting Party for the purposes of the BIT, subject to state-to-

state arbitration. 

 

 

                                                 
8
 Annacker: Protection and Admission of Sovereign Investment, p.11. 

9
 (emphasis added) 
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A.1.1 Because Claimant engages in sovereign activities it is not an Investor under the BIT 

 

12. Sovereign activities encompass those activities normally performed by states, such as 

developing infrastructure or control of strategic resources.
10

  Control of energy is a vital 

component of any state‘s infrastructure because it powers both the construction and use 

of that infrastructure.  Control of energy is also an inherently strategic activity vital to 

national security.  It is in the security interests of all nations to maintain access to energy 

supplies and the energy sector is one in which nations have traditionally been involved in 

owning companies.  They often do so in order to control prices and absorb economic 

shocks, an inherently governmental function.  The ownerships and control of strategic 

reserves of energy resources is also an important mandate for many governments – 

providing for price stability in emergency economic situations as well as a reserve for 

shortages caused by calamities or war. 

13. Claimant is an energy company that is majority-owned and controlled by the Freedonian 

government.
11

  Freedonia‘s 60% stake in Claimant allows Freedonia to exercise complete 

control over Claimant‘s operations.  Freedonia can use Claimant to increase its stores of 

oil for purposes of both economic policy and strategic reserves, two functions performed 

only by states.  As such, Claimant is in a position to carry on sovereign acts and is 

therefore properly excluded from the Investor definition. 

A.1.2 Because Claimant is funded by the Freedonian government it is not an Investor under 

the BIT 

 

14. Claimant, in addition to having the ability to engage in sovereign acts, is also funded by 

the Freedonian government.  Claimant may argue that this Tribunal cannot look beyond 

its nominal nationality in determining the structure of its funding and ownership, 

however this is not the case.  The Tribunal can and should ―pierce the corporate veil‖ of 

Claimant to see that it is indeed funded by the Freedonian government. 

                                                 
10

 Schreuer: State Immunity, p. 29 
11

 Uncontested Uncontested Facts, ¶1.  
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15. Treaty language which requires the a tribunal to determine the definition of  ―investor‖ 

invites tribunals pierce the corporate veil of a potential party. Thus, this tribunal must 

pierce Claimant‘s corporate veil.
12

  The language of Article 1(3) of the BIT indicates the 

intent of both parties to exclude entities funded by either Freedonia or Sylvania from 

using the investor-state arbitration provisions, properly leaving state-state arbitration 

open to such entities.  Piercing the corporate veil is the only means to determine whether 

an entity is funded by a state. This Tribunal should accordingly examine Freedonia‘s 60% 

investment and control of Claimant‘s business. 

16. The Oxford English Dictionary provides two pertinent definitions for the verb ―to fund‖ – 

―3. To put (money) in the ‗funds‘…to invest… 5. trans. To supply with funds, pay (a 

person); to finance (a position or enterprise).‖
13

  Freedonia has ―invested‖, ―paid‖ and 

―financed a position or enterprise‖ for Claimant by purchasing 60% of its stock.
14

  In 

order to own 60% of the shares of Claimant, Freedonia must have provided funds equal 

to 60% of the value of the Claimant at the time the company was incorporated or the 

shares were purchased.  A plain and ordinary reading of the term ―funded‖ leads quite  to 

the fact that Claimant is funded by the Freedonian government as is therefore excluded 

from being defined as an Investor. 

17. Additionally, a determination on the part of a tribunal that an entity is controlled either 

directly or indirectly by a state gives rise to a rebuttable presumption that the entity is 

actually part of a state.
15

  Here, Freedonia owns 60% of Claimant‘s stock, giving it a 

majority stake in the company and power to control it entirely.
16

 Thus, the presumption is 

not simply that Freedonia owns or funds some portion of Claimant, but rather that 

Claimant is actually an organ of the Freedonian government. Therefore, Claimant, which 

is considered a structural part of the Freedonian state, is a state party for purposes of the 

BIT and cannot invoke investor-state arbitration. 

                                                 
12

 Thorn & Doucleff: Disregarding the Corporate Veil, p. 14.  
13

 OED,―fund‖ 
14

 Uncontested Facts, ¶1. 
15

 Happ: The Foreign Nationality Requirement, pp.108-9; see e.g., Maffezini Jurisdiction, ¶77; 

Aguas, ¶246; Autopista, ¶¶120-121; Vacuum Salt, ¶43. 
16

 Uncontested Facts, ¶1. 
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A.2 A general examination of Claimant shows that it is an organ of the Freedonian state 

and therefore should not be treated as an Investor 

 

18. The International Law Commission Articles on State Responsibility (―ILC Articles‖) 

provide universal principles as to the responsibilities of states under the principles of 

international law.
17

  Tribunals have recognized these principles as determinative in 

determinations as to whether actions of an entity can be attributed to a state.
18

   

19. Article 4 of the ILC Articles provides that the conduct of State organs should be 

attributed to the State.  According to Article 4, a State organ is an entity that forms part of 

that State‘s infrastructure and exercises public authority.
19

  As noted above in Paragraph 

15, there is a rebuttable presumption that the entity is in fact a state organ because 

Freedonia controls Claimant as the majority stockholder.  Claimant‘s actions are 

accordingly attributable to the state. Thus, Claimant and the state of Freedonia are 

synonymous.   

20. Claimant accordingly should not be treated as Investor, which may request arbitration 

under Article 11, but rather as a Contracting Party, which must participate in state-to-state 

arbitration under Article 12 of the BIT. 

21. Article 8 of the ILC Articles also provides that:  

―The conduct of a person or group of persons shall be considered an act of a State under 

international law if the person or group of persons is in fact acting on the instructions of, 

or under the direction or control of, that State in carrying out the conduct.‖
20

 

22. Again, because Freedonia owns 60% of Claimant, it controls Claimant. Article 8 further 

illustrates the fact that Claimant is really an arm of the Freedonian state and must be 

excluded from investor-state arbitration. 

 

                                                 
17

 ILC Articles on Responsibility. 
18

 See Noble Ventures, ¶69; see also SGS v Philippines, ¶122. 
19

 Smutny: State Responsibility and Attribution, p. 29. 
20

 ILC Articles on Responsibility, Art. 8.  
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B. The Tribunal lacks jurisdiction over the claims because Claimant previously sought 

relief before two Sylvanian courts. 

 

23. Respondent contends that the actions of the Claimant in bringing suit before both the 

Sylvanian Courts and the Sylvanian Ministry of Energy prevents the ICC from adjudicate 

any of Claimants allegations. The fork in the road provision of the BIT precludes 

jurisdiction because the earlier actions share identity of parties, objects, and causes of 

action. 

24. Claimant and FPS are the same party for purposes of the BIT: Claimant is the sole owner 

of FPS and there can be no doubt that it exercises full control over that company‘s 

operations.  A structural test analogous to that used to determine whether a state controls 

a particular corporation shows FPS the equivalent to Claimant.  FPS is a wholly-owned 

subsidiary of Claimant, and therefore is effectively the same party. 

B.1. Claimant and Freedonia Petroleum Systems are the same party for purposes of the 

three-part test 

25. Prior to examining the relationship between Claimant and Freedonia Petroleum Systems 

to see that they are indeed the same party, the Tribunal must first exercise its power to 

look through the corporate structure of FPS to see that it indeed is fully owned and 

controlled by Claimant.   

26. The general rule is that the corporate veil of a company may be pierced in international 

proceedings in exceptional circumstances,
21

 most especially when there is a ―misuse of 

the privilege of legal personality‖ or the obvious possibility that a party is using corporate 

control to achieve advantages in arbitration that it would not otherwise be able to under 

the BIT.
22

   

27. In particular, the fork in the road feature of this BIT is intended to prevent parties from be 

able to ―forum shop‖ and engage in parallel proceedings to its advantage.  Claimants‘ 

actions, in scrupulously using FPS only to engage in litigation in the Sylvanian courts 

                                                 
21

 Barcelona Traction, ¶¶56-58. 
22

 Id. 
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while reserving itself to attempt resolution through arbitration, indicates an intent to use 

each entity in a different system and secure the best result possible for what is really a 

single entity with the exact same interests.   

28. Claimant is therefore attempting to circumvent the prohibition on state-funded investors 

in investor-state arbitration under the BIT and manipulate the arbitration process, the 

Tribunal should pierce the corporate veil of FPS and find that Claimant owns and 

controls FPS and is therefore the same party for purposes of the fork in the road 

provision. 

29. After reaching the overlapping ownership structures of Claimant and FPS, finding that 

they are the same party is relatively simple. A determination on the part of a tribunal that 

an entity is controlled either directly or indirectly by a state gives rise to a rebuttable 

presumption that the entity is actually part of a state.
23

  This same logic works by analogy 

to determine the relationship between two corporate entities.   

30. FPS is a wholly-owned subsidiary of Claimant.
24

  Therefore, Claimant has completely 

unfettered control of FPS.  The interests of FPS are necessarily those of Claimant and 

Claimant would be expected to control FPS as it would control itself.  The relationship 

between FPS and Claimant is not one of two separate companies, but rather of a smaller 

business unit within a larger one.  

31. Perhaps most importantly for determining that Claimant and FPS are the same party, the 

exact same people completely control both entities - the corporate directors of Claimant.  

Where the interests, profits, losses and decisions of two entities are exactly the same, as 

they are with FPS and Claimant, the Tribunal must find that they are the same party. 

                                                 
23

 Happ: The Foreign Nationality Requirement, pp.108-9; see e.g., Maffezini Jurisdiction, ¶77; 

Aguas, ¶246; Autopista, ¶¶120-121; Vacuum Salt, ¶43. 
24

 Uncontested Facts, ¶2.  
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B.2.Claimant’s appearance before the Ministry of Energy invokes the fork in the road 

provision of the BIT because it implicates the investment agreement.  

 

32. The BIT states that the contracting parties consent to arbitration before the International 

Chamber of Commerce provided that ―the Investor has not brought the dispute before the 

courts having jurisdiction within the territory of the Contracting Party that is a party to 

the dispute.‖
25

  

33. The BIT further defines an ―Investment Dispute‖ as a dispute involving ―the 

interpretation or application of any Investment authorization granted by a Contracting 

parties Investment authority […].‖
26

 The Sylvanian Congress authorized the government 

to enter into a licensing agreement with Freedonia Petroleum of Sylvania.
27

 Therefore, 

any interpretation of the licensing agreement between FPS and Sylvania is properly 

characterized as an investment dispute and is brought as a cause of action under the BIT. 

 

34. Claimant affirmatively chose to bring the action before the courts of Sylvania when 

presented with the option to invoke the Tribunal‘s jurisdiction. Because interpretation of 

the licensing agreement constitutes an investment dispute under the BIT, Claimant had 

the option of invoking the Tribunal‘s jurisdiction at that time. Instead Claimant made a 

positive choice to vindicate its rights in domestic court.
28

  

35. While defense or reactive actions may preclude invocation of the fork in the road 

provision, Claimant spent one month in discussions with Respondent before choosing to 

bring suit.
29

 Far from being defensive, the actions of the Claimant were calculated, 

proactive, and purposeful. 

 

                                                 
25

 BIT, Art. 11(3)(b). 
26

 BIT, Art. 11(1). 
27

 Uncontested Facts, ¶ 4. 
28

 Uncontested Facts, ¶ ¶16-17. 
29

 CMS v Argentina, ¶ ¶ 78-82; Uncontested Facts, ¶ 16. 
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36. In Vivendi II, the ad hoc committee found that ―the fork in the road [provision] . . . is 

limited in its application to claims which explicitly allege a cause of action under the 

BIT‘.‖
30

 While the committee went on to disclaim jurisdiction over contract claims, the 

legal posture of this case is distinguishable.  

37. Claimant‘s suit before the Sylvanian courts is based on a violation of the BIT and not a 

mere contract claim. Claimant brought suit before the Sylvanian Ministry of Energy 

seeking an interpretation of the licensing agreement between Sylvania and the 

Claimant.
31

 The claim implicates rights and obligations under the BIT domestic law, it 

also implicates rights and obligations under the BIT as they related to the licensing 

agreement. 

38. Therefore the fork in the road provision was properly invoked and the Tribunal lacks 

jurisdiction to consider the merits of Claimant‘s case. 

B.3. Additionally, Claimant’s voluntary initiation of administrative proceedings before the 

Ministry  thwarts the jurisdiction of the Tribunal. 

 

39. On February 26th 2010 the Sylvainian Government ordered the Claimant, through its 

subsidiary, to pay a fine for its violation of safety obligations under the licensing 

agreement that resulted in serious damage to the environment and the economy of the 

Respondent.
32

 The fact that the proceedings were administrative does not preclude them 

from invoking the fork in the road provision, so long as the proceedings have a judicial 

function.
33

 Proceedings before the Ministry of Energy to determine rights in an 

investment dispute, including liability for a breach of the licensing agreement, are 

unquestionably judicial in nature. 

40. Claimant had many avenues to dispute Respondent‘s claim, including invoking the 

arbitration clause of the BIT, but it chose to contest the fine in administrative proceedings 

                                                 
30

 Vivendi II, ¶ 38 
31

 Uncontested Facts, ¶16 
32

 Uncontested Facts, ¶17 
33

 Enron (Jurisdiction), ¶¶ 91-92 
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before the Ministry of Energy. Though the proceedings may have been defensive, so are 

all claims in which one party is suing another.  

41. The fact that Claimant was responding to a fine does not make the choice of venue to 

contest that fine defensive or coerced. The Government of Sylvainia, not the Ministry of 

Energy directly, levied the fine. Claimant was free to choose another venue to contest the 

fine and not was required to contest it before the Ministry of Energy. Claimant made an 

affirmative choice to contest the fine in domestic court thereby invoking the fork in the 

road provision of the BIT. 

B.4. The fork in the road provision precludes jurisdiction because the subject matter of the 

administrative proceeding is identical to current dispute. 

 

42. A similar situation arose in Pantechniki v. Republic of Albania. In Pantechniki the 

Tribunal looked closely at the subject matter of the dispute before the domestic courts 

before denying jurisdiction under the fork in the road provision.
34

 Similarly, the case 

before the Ministry of Energy involved an investment dispute centered on violation of the 

licensing agreement. Despite the fact that the fine was also brought for violations of the 

Oil and Petroleum Act, an admittedly domestic cause of action, the decision was 

predicted entirely on violation of the agreement.
35

  

43. The Claimant should not be allowed to vindicate its rights in two forums at once, 

therefore, the Tribunal should disclaim jurisdiction under the fork in the road provision of 

the BIT. 

 

 

 

 

                                                 
34

 Pantechniki, ¶¶ 61-67. 
35

 Uncontested Facts, ¶18. 
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II.  CLEAN SYLVANIA ENERGY SHOULD BE ALLOWED TO PARTICIPATE IN THE TRIBUNAL 

PROCEEDINGS 

 

44. Other tribunals have recognized that the inherent power of the Tribunal is wide enough to 

accept submissions from non-parties as amicus curiae.
36

 The submission of third-party 

materials is a matter of tribunal power and not a third party right.
37

 Respondent urges the 

Tribunal to accept the brief of Clean Sylvania Energy (―CSE‖) in order to give a more 

full and frank understanding of the gravity of the environmental situation in Sylvainia.  

A. The amicus curiae submitted by Clean Sylvania Energy will facilitate the Tribunal’s 

process of inquiry. 

 

45. The power of the Tribunal to accept amicus is ―to be used to facilitate the Tribunal‘s 

process of inquiry into, understanding of, and resolving that very dispute which has been 

submitted […]‖
38

 CSE‘s submission provides insight into the utter environmental 

devastation which is the factual heart of the case presently before the Tribunal. A more 

thorough statement of the effects of Claimant‘s actions is critical to understanding the 

necessity of Respondent‘s resort to the essential security provision of the BIT.  

 

46. The tribunal in UPS emphasized that the power should not be used in a way which is 

unduly burdensome or which complicated the tribunal process.
39

 However, the additional 

submission of a brief, already in the possession of the Claimant, would create very little 

burden. The brief is short, only four pages, and introduces no new facts into evidence.
40

 

Instead, CSE‘s submission accurately states the dire plight Sylvania faces as a 

consequence of the actions of the Claimant. It places no burden on the Claimant other 

than the burden it already bears due to the facts. For this reason the submission from CSE 

should be admitted. 

                                                 
36

 UPS v Canada, ¶¶39-43  
37

 UPS v Canada, ¶61 
38

 UPS v Canada, ¶60 
39

 Id. 
40

 Amicus Curiae, CSE 
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III. COUNTERCLAIM IS WITHIN THE JURISDICTION OF THE TRIBUNAL  

 

47. The power of the Tribunal to hear counterclaims is informed by whether the counterclaim 

falls within the scope of the BIT.
41

 In the present dispute Respondent is seeking damages 

for Claimant‘s violation its safety obligations and the massive environmental damage 

which resulted.  

48. Respondent‘s claims are properly understood as flowing directly from the language of the 

BIT. Article 11 of the BIT defines the Tribunal‘s jurisdiction to extend to ―Investment 

Disputes.‖
42

 Investment disputes include ―an alleged breach of any right conferred or 

created by this Agreement […].‖
43

 The right to compensation for damages extends to 

damages for ―environmental catastrophes.‖
44

  

49. Article 5 of the focuses on compensating the Investor, however, the Tribunal should not 

construe the BIT as providing such asymmetric remedies, especially when the 

Respondent is the victim of a true environmental catastrophe. Respondent‘s counterclaim 

should therefore be construed as an assertion of treaty rights grounded in Article 5 of the 

BIT. The Tribunal has the authority to hear investment disputes, including those alleging 

a breach of a right conferred by the BIT and should therefore assert jurisdiction over the 

counterclaims. 

50. Additionally, violations of the safety provisions of the licensing agreement are properly 

understood as part of a larger investment dispute between Claimant and Defendant. 

Under the BIT, an ―Investment Dispute‖ includes ―interpretation or application of any 

Investment authorization….‖
45

 The Medanos Licensing Agreement constitutes 

authorization from the Government of Sylvania for the Claimant to invest in the country 

on the condition that it comply with certain safety regulations. Therefore, any dispute 

over the interpretation of the agreement constitutes an investment dispute for the 

                                                 
41

 Saluka, ¶40. 
42

 BIT, Art. 11(2) 
43

 BIT, Art. 11(1). 
44

 BIT, Art. 5. 
45

 BIT, Art. 11(1). 
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purposes of the BIT. The Tribunal has the authority to settle investment disputes through 

binding arbitration.
46

 Because Respondents claim for damages is properly construed as an 

investment dispute under the BIT the Tribunal should assert jurisdiction over the claims. 

 

  

                                                 
46

 BIT, Art. 11(3) 
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MERITS 

 

I. CLAIMANT MATERIALLY BREACHED MEDANOS LICENSE AGREEMENT.  

 

51. Claimant materially breached the Agreement by failing to observe the contractually 

prescribed environmental protection obligations. Claimant assumed an undertaking, 

pursuant to the Agreement, ―to take all appropriate measures to prevent discharges of oil 

on navigable water; and, in the event of a discharge, to ensure an immediate and effective 

removal of oil on navigable waters.‖ 

52. The explosion in the Libertad Gulf, which caused several oil wells belonging to Claimant 

to leak between 35,000 and 60,000 gallons of oil per day, resulted in large-scale 

environmental damage.
47

 Claimant‘s subsequent refusal to take immediate action to seal 

off damaged wells and remove the oil from the Libertad Gulf placed Claimant squarely in 

breach of its environmental protection obligations. As a result, Respondent had no choice 

but to take actions to remedy Claimant‘s failure and thereby prevent further devastation 

of its waterways and coastal lands.  

A. Freedonia violated its obligations under international law. 

 

53. The Agreement was intended to ensure that Claimant complied with the contractually 

prescribed environmental protection obligations contained therein. Thus, the Agreement 

was supposed to ensure that Claimant conducted its oil exploration and drilling activities 

in a manner sensitive to environmental concerns.  

54. It is submitted that Claimant fundamentally breached the Agreement when it failed to 

comply with the safety obligations under the agreement.  

                                                 
47

 Respondent will not launch into a discussion of the cause of the explosion. However, it would 

like to observe that experts have not ruled out the possibility that Claimant‘s negligence may 

have caused the explosion.   
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55. Article 25 of the CISG provides that fundamental breach occurs when the breach, in 

detriment to the other party, substantially deprives it of ―what it [it] is entitled to expect 

under the contract, unless the party in breach did not foresee and a reasonable person of 

the same kind in the same circumstances would not have foreseen such a result‖ at the 

time of formation of contract.
48

 Article 7(1) and (2) of the CISG further provide that 

principles of an ―international character‖ may be used in order to interpret and 

supplement areas of the CISG, which are not clearly defined, provided that such 

principles are consistent with the underlying purpose and policies of the CISG.
49

   

56. The CISG does not provide definitions of the terms ―detriment‖ and ―substantial 

deprivation‖. However, articles 7.3.1(2) and 7.1.4(1) of the UNIDROIT Principles, may 

be used in accordance with articles 7(1) and (2) CISG in order to interpret and 

supplement these terms.
50

  

57. Article 7.3.1(2) of the UNIDROIT Principles indicates that the factor of ―strict 

compliance with the obligation which has not been performed is of essence under the 

contract‖ may be considered in determining fundamental breach.  

58. It was of essence to the contract that Claimant observed its safety obligations under the 

agreement. Claimant substantially deprived Respondent of its expectation that Claimant 

would conduct its activities in a manner mindful of environmental concerns.  Moreover, 

Respondent could not have foreseen Claimant‘s actions because a reasonable host-State 

in Respondent‘s position would not have anticipated Claimant‘s reckless disregard of its 

contractual obligations. Respondent, had it anticipated that Claimant would recklessly 

disregard its safety obligations, would not have entered the Agreement. 

59. The Agreement should have provided Respondent with a mechanism to seek redress for 

breaches by Claimant. However, Claimant‘s attempt to avoid its obligations under the 

Agreement, by eschewing municipal law, renders the contractually specified dispute 

settlement mechanism ineffective. 

                                                 
48

 CISG, Art. 25.  
49

 CISG, Art. 7(1) & (2). 
50

 Koch: The Concept of Fundamental Breach of Contract under CISG.  
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60. International law does not generally provide a host State with a means of redress when an 

investor violates its contractual obligations. However, a State is afforded the protection of 

international obligations when, as is the case here, the investor is a State controlled entity 

acting on behalf of the State, in its sovereign capacity, and the investor‘s breach of its 

contractual obligations constitutes wrongful conduct on the part of the State.  

61. It is submitted that Respondent can seek redress for Claimant‘ s refusal to abide by its 

contractual obligations, at the international level, on the basis that Claimant was acting on 

behalf of Freedonia, which is internationally responsible for Claimant‘s wrongful 

conduct. 

62. Article 3 of the Convention on Biological Diversity provides that contracting Parties must 

―ensure that activities within their […] control do not cause damage to the environment 

of other States. Article 19 of the Energy Charter further provides that ―each Contracting 

Party shall strive to take precautionary measures to prevent or minimize environmental 

degradation‖ and that ―[…] the polluter […] should, in principle, bear the cost of 

pollution.‖ The provisions set out above are binding on Freedonia, which is a signatory to 

both Convention on Biological Diversity and the Energy Charter Treaty.  

63. Claimant failed to observe its contractually prescribed environmental protection 

obligations. Freedonia thereby failed to fulfill its obligations, pursuant to the Convention 

on Biological Diversity and the Energy Charter Treaty, to refrain from polluting the 

environment surrounding the Libertad Gulf and to bear the cost of the pollution that 

resulted from the oil spill.  

64. Moreover, Article 26 of the Vienna Convention on the Law of Treaties provides that 

―Every treaty in force is binding upon the parties to it and must be performed by them in 

good faith.‖ Thus, Freedonia must carry out its treaty obligations under both the 

Convention on Biological Diversity and the Energy Charter Treaty in good faith.  



 

 

21 

65. Respondent submits that Claimant, and thereby Freedonia, did not carry out its treaty 

obligations under the Convention on Biological Diversity and the Energy Charter Treaty 

in good faith because it did not perform its obligations ―honestly and fairly.‖
51

  

66. Claimant failed to perform its environmental protection obligations, and in so doing, 

acted both dishonestly and unfairly. Claimant, rather than adhere to its obligation to bear 

the cost of pollution under the Energy Charter Treaty, refused to carryout an immediate 

and effective cleanup of the oil spill. Furthermore, Claimant consequently instituted a 

claim in an international forum on the basis that it was an investor in order to flout 

Respondent‘s legitimate attempts to hold Claimant accountable for its breach at the 

municipal level.  

 

II. THE ACTIONS OF THE NATIONAL PETROLEUM COMPANY OF SYLVANIA ARE NOT 

ATTRIBUTABLE TO RESPONDENT AND DO NOT CONSTITUTE EXPROPRIATIONS. 

 

A. The actions of NPCS are not attributable to the Respondent 

 

67. Under the Sylvania-Freedonia BIT an arbitrable investment dispute necessarily is 

between a Contracting Part and an Investor of the other Contracting Party.
52

  

68. Actions of non-state entities, even when the state is the majority shareholder, are not 

automatically attributed to the state under international law.  For the applicable rules of 

state attribution, reference should be made to the ILC Articles on the Responsibility of 

States for Intentionally Wrongful Acts (―ILC Articles‖).  Articles 4 (State organs), 5 

(State instrumentalities exercising elements of governmental authority) and 8 (State 

instrumentalities controlled or directed by the State) of the ILC Articles furnish well-

settled guidelines for such a determination.
53

 The ICC has adopted the view that the 

actions of organs or instrumentalities are the responsibility of the State.   

                                                 
51

 Tetley: Good Faith in Contract, p. 4. 
52

 BIT, Art. 11(1).  
53

 See Romero: Are States Liable for the Conduct of Their Instrumentalities?; see also, Noble 

Ventures. 
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69. The ILC articles contain two tests, a structural test and a functional test, which are used to 

determine whether an entity is a State organ or a State instrumentality.  The actions of 

NPCS are not attributable to Respondent under either test.   

70. Jan de Nul is an instructive case in this instance.  In Jan de Nul the tribunal determined 

that the actions of the Suez Canal Authority (SCA) were not attributable to the State 

under the ILC Articles.     

A.1 NPCS is a private corporation and not an organ of the State 

 

71. Attribution under Article 4 is a structural assessment.  If an entity is found to be an organ 

of the State under domestic law, then its conduct is attributed to the state regardless of the 

nature of the conduct.  If, however, an entity has an independent legal personality, then it 

is not an organ under Article 4 ILC.
54

  This determination requires that a State‘s domestic 

law identify the entity as an organ of the state.  NCPS was incorporated as a private 

corporation and possessed board of directors independent and distinct from Respondent. 

NPCS was therefore in possession of its own independent personality.
55

  NCPS is 

accordingly not an organ of the state.
56

   

A.2 NPCS is a private corporation and not an instrumentality of the State 

 

72. Attribution under Article 5 and 8 is a functional assessment.  Under Article 5, the 

situation is similar to that found in Jan de Nul, where although the SCA did exercise 

government authority in controlling the navigation in and around the canal, it was not 

exercising governmental authority in negotiating a contract with dredging companies 

engaged in expanding the capacity of the canal—it acted like any other contractor trying 

to obtain the best price.
57

  Similarly, NPCS, in removing the FPS management team from 

the premises affected, behaved like any normal management company would in 

addressing a crisis, and like in Jan de Nul, were not acting unlike any other management 

                                                 
54

 Jan De Nul. 
55

 Uncontested Facts; Clarification.  
56

 Noble Ventures (providing ―Independent Personality‖ test for organ status). 
57

 Jan De Nul.  
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company would have given the circumstances.  It is notable that the NPCS only removed 

the FPS management teams from oil wells where there was an active leak, and did not 

remove FPS from all of the wells. 

73. NPCS was not under the direction or control of the Respondent.  NPCS is incorporated as 

a private corporation. Jan de Nul, once again, proves instructive of the high hurdle that 

attribution under ILC Article 8 demands.  In Jan de Nul, the SCA Chairman and 

Directors of the Board, General Manager, and Managing Director were appointed and 

removed by presidential decree, and their decisions were not effective without 

presidential approval.  Furthermore, the government‘s Central Auditing Committee 

supervised their balance sheet and all SCA employees were considered public 

employees.
58

  

74.  The facts in favor of finding NPCS was under direction and control are even less 

convincing than those in Jan de Nul. Respondent appoints the NPCS Board, however, the 

Board‘s decisions are not subject to additional approval requirements.  Furthermore, the 

employees are public, rather than, private employees and there is no financial oversight 

of NPCS by the Respondent.  Thus, the high hurdle under ILC Article 8, as described in 

Jan de Nul, has not been cleared here. Therefore, NCPS is not under the control of 

Respondent. 

A.3 The actions of NPCS relate to the License Agreement between Respondent and 

Claimant 

 

75. The seizure of the wells, if attributable to Respondent at all, was done pursuant to the 

licensing agreement, which required FPS to ―take all appropriate measures to prevent 

discharges of oil on navigable water; and, in the event of a discharge, to ensure an 

immediate and effective removal of oil on navigable waters.‖   

76. This agreement falls under domestic contract law, and because FPS materially breached 

their contract by failing to clean up the leak as soon as possible, Respondent was well 

within its contractual rights to rescind the agreement.  At the time of the alleged 

                                                 
58

 Jan de Nul 
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expropriation, Claimant had no property rights to expropriate because those rights were 

extinguished as a result of their breach of contract.  Any dispute or controversy is 

contractual and is appropriately resolved in Respondent domestic court. 

 

B.  No claim for expropriation exists because there was insufficient impact on the already 

failed investment. 

 

77. Even if the Tribunal finds that a seizure occurred, the economic impact of seizing the 

unprofitable wells was so negligible that the seizure does not constitute an expropriation.  

In CMS v Argentina and LG&E the government of Argentina, faced with a national crisis, 

abandoned certain tariff guarantees to gas distributors.
59

  The tribunals rejected the 

expropriation claims, observing that the changes made a small impact on the investment.  

Here, the cost of cleaning up the spill will likely consume long term value of the 

investment. Thus, here, like in LG&E, the Respondent‘s actions will negligibly impact 

the long-term value of FPs investment in Sylvania.   

78. Furthermore, expropriation does not occur when the state does not intend to transfer 

economic value or specifically target the assets of one company.  In Petrobart, 

expropriation claims were rejected for that reason, and such is the case here.
60

  

Respondent merely transferred assets to the control of NPCS in order to preserve 

environmental integrity, not to transfer wealth.  Furthermore, only the affected wells were 

transferred while the oil wells that were not leaking remained under control of FPS.  

Thus, even if FPS has sustained a small degree of economic loss, there is no 

expropriation under the BIT. 

C.  Even if the actions of Respondent constituted an expropriation the expropriation was 

lawful. 

79. Even assuming there was an expropriation, the taking of the wells was done in response 

to a catastrophic oil leakage, which profoundly effected both the Sylvanian environment 
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and economy.
61

  The BIT excuses expropriation if it is done for a ―public purpose‖ or in 

the ―national interest.‖
62

  Preventing or mitigating economic and environmental 

catastrophe fits comfortably in the definition of ―national interest.‖  The Claimant has 

failed to assert its rights with regards to a legal expropriation, and is incorrectly treating 

the action as an illegal expropriation.   

80. The obligation under the BIT to provide ―immediate compensation‖ is met when the state 

provides the investor with timely access to an effective mechanism to determine the need 

and amount of compensation due.  In this case, the procedures for determining the 

amount of compensation are explicitly described in the BIT, requiring first an assessment 

of the market value, and failing that, ―a fair appraisal of the Investment‘s constitutive and 

distinctive elements as well as of the Investor‘s activities, components and results.‖
63

  

Determination of the investment‘s constitutive and distinctive elements must include the 

liability and viability of the investment going forward, which was in the process of being 

ascertained in Sylvanian administrative court, an ―effective mechanism,‖ that provided 

the Claimant with the requisite due process of law.  The value of the investment should 

incorporate that decision. 

81. Furthermore, there is no requirement for effective and immediate compensation when the 

Claimant never produced documents to the government ―in support of [its] demands.‖
64

  

In this case, the Claimant has produced no documents supporting its assertion that its 

assets had economic value, on which a determination of expropriation could be made.   

82. Thus, no expropriation of Claimant‘s wells occurred. If however, the Tribunal finds that 

an expropriation occurred, then it was done in the national interest in compliance with the 

BIT.   
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83. In conclusion, the actions of NPCS are not attributable to Respondent under the ILC 

Articles. Furthermore, even if this Tribunal attributes the actions of NPCS to Respondent, 

the actions in question do not constitute expropriation. 

 

III. RESPONDENT FULFILED ITS OBLIGATION UNDER INTERNATIONAL LAW 

AND THE BIT. 

A. Claimant failed to prove the elements necessary to assert a violation of fair and 

equitable treatment. 

84. Article 2(2) of the BIT provides that investments belonging to an investor of a 

Contracting Party shall receive ―treatment in accordance with customary international 

law, including fair and equitable treatment [hereinafter “FET”]….‖ Article 10 (1) of the 

Energy Charter Treaty further provides that investments belonging to an investor of a 

Contracting Party are entitled to ―fair and equitable treatment.‖  

85. It is submitted that the fair and equitable treatment standard here is limited to the 

minimum standard of international customary law by virtue of the explicit language 

contained in Article 2(2) of the BIT, which provides that FET must be observed ―in 

accordance with customary international law.‖ Claimant‘s argument that its legitimate 

expectations were violated does not pass muster under this standard. Thus, Claimant‘s 

expectation that the OPA would remain unchanged was unreasonable under the 

circumstances and was therefore not a legitimate investment-backed expectation. 

86. A host State, absent a stabilization clause, is not required to freeze its legal system to 

ensure that an investor‘s expectations are met.
65

 An investor cannot rely on the fact that 

the regulatory regime, which is applies to their particular investment, will remain 

unchanged for the duration of the project and in the face of exigent circumstances. Such 

an expectation, on the part of the investor, impinges unduly on the host States right to 

regulate. Thus, it is widely accepted that an investor must anticipate that the legal 
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circumstances surrounding its investment can change and structure its investment in a 

manner so as to adapt to these potential changes.
66

  

87. Respondent agrees that a stabilization requirement exists, but submits that such a 

requirement does neither entails the ―freezing of the legal system‖ nor the ―disappearance 

of the regulatory power of the State.‖
67

 Legitimate expectations could only be created on 

the part of the investor in such a situation where, as in Palma, the State explicitly assured 

the investor that it would effectively freeze the regulatory environment.
68

 

88. In making a determination as to legitimate expectations standard, tribunals have 

considered other factors such as: the legitimacy of an investor‘s expectations ―in light of 

the circumstances‖
69

 as well the business risks borne by the investor.
70

  

89. Respondent submits that Claimant failed to make an adequate showing that its legitimate 

expectations were frustrated. The facts here did not warrant Claimant‘s expectation that 

the Oil Pollution Act liability provisions would remain unchanged in the face of the 

catastrophic consequences resulting from the oil spill. A stabilization clause does not 

exist here and Respondent, for its part, did not assure Claimant that that the regulatory 

environment would remain unchanged throughout the duration of the licensing 

Agreement.  

90. Moreover, Claimant should have anticipated the revision to the OPA in view of the 

catastrophic damage that resulted from the oil spill. Claimant made an investment in the 

hydrocarbon sector, which is an area in which the risk of economic loss and liability 

related to potential spill is inherent. Claimant must bear the consequences of its risky 

venture and cannot employ the BIT as ―insurance‖ against such business risks.
71
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B. Respondent ensured Claimant’s physical security and therefore Claimant cannot assert 

a violation of full protection and security. 

 

91. Article 2(2) of the BIT provides that investments belonging to an investor of a 

Contracting Party shall receive ―treatment in accordance with customary international 

law, including […] full protection and security […].‖ Article 10 (1) of the Energy Charter 

Treaty further provides that investments belonging to an investor of a Contracting Party 

are entitled to ―enjoy the most constant protection and security.‖ 

92. Tribunals have primarily recognized full protection and security as a minimum standard 

of protection whereby host States must exercise due diligence in order to protect 

investors and their investments from physical injury.
72

  

93. The Vivendi Tribunal, in obiter dictum, seemed to expand the scope of the standard to 

encompass protections beyond the physical security of an investor or its property.
73

 The 

Vivendi Award, however, does not provide guidance in the present case because the 

tribunal did not apply its expansive interpretation of the full protection and security 

standard to the facts of the case.
74

 

94. Respondent accordingly submits that Claimant cannot meet its burden of proof where its 

claim falls outside the recognized scope of the full protection and security standard. 

Claimant does not allege that Respondent, in any way whatsoever, failed to exercise due 

diligence in order to protect Claimant and Claimant‘s wells from physical injury. 

Therefore, Respondent did not violate the obligation of Full Protection and Security. 
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IV. RESPONDENT’S CONDUCT FALLS WITHIN THE PERMISSIBLE SCOPE OF ARTICLE 9 OF THE 

AGREEMENT AND IS JUSTIFIED UNDER CUSTOMARY INTERNATIONAL LAW. 

 

95. It is submitted that Respondent‘s implementation of the revisions to OPA pursuant to its 

right to protect an essential security interest, as provided for by Article 9(2) of the BIT 

(1), and its right to safeguard an essential interest by means of necessity (2) preclude its 

conduct from wrongfulness. 

A. Revisions to the Oil Pollution Act were made to protect an essential security interest. 

96. Article 9(2) of the BIT provides, ―[n]othing in this Agreement shall be construed: […] 

[t]o preclude a Party from applying measures that it considers necessary for […] the 

protection of its own essential security interests.‖ 

97. The phrase ―that it considers‖, as employed in Article 9 of the BIT, renders the exception 

clause contained therein self-judging.
75

 Therefore, the legality of Respondent‘s actions 

taken pursuant to the clause is not subject to full substantive review by this Tribunal.
76

 

Respondent fully acknowledges its obligation, by virtue of Article 23 of VCTL,
77

 to 

invoke Article 9(2) in ―good faith.‖
78

  

98. Respondent performed its obligations under the agreement both ―honestly and fairly‖. 

Respondent took all ―necessary measures to ensure‖ Claimant‘s enjoyment of ―all the 

rights conferred upon it‖ by the Agreement.  Moreover, Respondent implemented the 

OPA revisions in a forthright manner, ensured Claimant a reasonable time period within 

which to cure its breach under the Agreement and entered negotiations with Claimant. 

Respondent submits, for all the aforementioned reasons, that it acted consistent with its 

good faith obligation.  
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99. Even if this Tribunal determines that the Article 9 exception clause is not of a self-

judging character, Respondent is able fulfill the requisite elements necessary to assert the 

essential security defense, and therefore can still successfully invoke the defense.  

100. Tribunals have extended the scope of the essential security interest beyond military 

interests to include ―economic interests-such as the flow of maritime commerce- as well 

as territorial or military interests.‖ Moreover, Respondent espouses Schloemann and 

Ohlhoff‘s view that:  

[the] concept of national security, or ‗essential security interests‘ is a function of 

contemporary sovereignty, and as such demands individualization, or individual 

definition, by the state concerned before its juridicial application is possible… Any panel 

dealing with such issues will have to defer to the government concerned in that regard.
79

  

101. Thus, Respondent submits that the essential security clause here should be similarly 

extended to encompass the catastrophic environmental crisis.  

102. An alternative and more restrictive, construction, to that offered above, would set too 

high a threshold; basically rendering the exception useless. It is of the upmost importance 

that States are provided the ―regulatory latitude to deal with threats to important national 

interests‖ in the investor-state context.
80

  

B. The doctrine of necessity covers Respondent’s actions to combat the environmental 

crisis resulting from the oil spill 

 

103. The customary necessity defense is an exceptional defense, which is only rarely 

available.
81

 Thus, a host State can only invoke the necessity defense when its wrongful 

conduct is the ―only way for the State to safeguard an essential interest against a grave 

and imminent peril‖ and ―does not seriously impair an essential interest of the State or 

States towards which the obligation exists, or of the international community as a 

whole.‖
82
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104. The oil spill resulted in an environmental crisis which constituted a grave and imminent 

peril.
83

  Respondent took every possible action in order to safeguard the Gulf of Libertad 

and the surrounding environment from the environmental crisis resulting from the oil 

spill.  

105. Claimant agrees that the oil spill resulted in an environmental crisis which constituted a 

grave and imminent peril.
84

  Respondent sought to safeguard the Gulf of Libertad and the 

surrounding environment from the environmental crisis resulting from the oil spill. 

However, Respondent‘s revision of the OPA was its only available means to combat the 

consequences of the oil spill in light of Claimant‘s abject failure to remedy the damage its 

wells caused. 

106. Respondent provided Claimant 60 days, a reasonable period of time within which 

Claimant could have effectively repaired the broken cap and commenced containment 

procedures. Instead, Claimant, in the weeks following the oil spill, failed to take 

immediate action to seal off the leak and did not commence removal of the oil 

accumulating in the Libertad Gulf. Thus, the wells continued to leak between 35,000 and 

60,000 gallons of oil daily.  

107. Time was of the upmost importance in determining the actual extent of the damage to and  

also in preventing further damage to the environment. Thus, Respondent, faced with 

these exigent circumstances, implemented the revisions to the OPA in order to deal with 

containment of the oil spill.  

108. The revisions to the OPA do not seriously impair an essential interest of Freedonia. 

Freedonia cannot be recognized as having a legitimate interest, where its only interest 

here would be to acquiesce in Claimant‘s avoidance of liability.  
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CONCLUSION 
  

109. This Tribunal should find that it has no jurisdiction over this dispute. However, if the 

Tribunal should exercise jurisdiction, Respondent respectfully requests that the Tribunal 

find that Respondent has neither breached its treaty obligations under the BIT nor its 

obligations under international law.  

 

RESPECTFULLY SUBMITTED ON 30 SEPTEMBER 2011 BY 

------/s/--------- 

Team Jennings 

On Behalf of Respondent,  

GOVERNMENT OF THE REPUBLIC OF SYLVANIA 

 

 


